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Abstract 

This thesis problematises women’s participation in transitional justice processes by 

analysing the relationship between women’s participation in these processes, and the 

ways in which women are discursively constructed in transitional justice contexts. This 

thesis thus responds to research to date in the transitional justice field which has 

proposed that women’s participation in transitional justice processes is inadequate, 

while processes are gendered to disadvantage women. In doing so, the thesis asks: 

“what relationship exists between women’s portrayal in transitional justice processes 

and the modes of participation available to them in law?” To answer this question, 

the thesis adopts a methodology referred to as “critical spatial discourse analysis”. By 

using legal geographical concepts to understand how legal discourses constitute 

women in the transitional justice context, this thesis makes a unique contribution to 

the transitional justice field. Applying this method to the reporting of the Liberian 

Truth and Reconciliation Commission as its case study, the thesis argues that the 

discursive practices which emerge through the TRC’s reports established a conceptual, 

discursive space, with that space constituting women as participants in the TRC. It 

proposes that this discursive space produced “flattened” portrayals of women which 

emphasised their victimhood, their vulnerability, and their passivity, while reducing 

them to their gender. The thesis proposes that this “constitutivity” of women is rooted 

in the TRC’s “documentary heritage”. It argues that the TRC’s mandate and 

international legal standards on participation provide limited opportunities for women 

to participate in transitional justice processes, which in turn produce a limited 

construction of the woman subject of transitional justice. In this way, the thesis argues 

that a mutually constituting and reinforcing relationship exists between women’s 

portrayal in transitional justice processes and the modes of participation available to 

them in law. As such, the thesis reveals law’s role in perpetuating women’s 

participation “problem”. 

  



   

 

 v 

Acknowledgements 

Firstly, I would like to extend my thanks to my wonderful supervisors, Therese 

O’Donnell and Professor Jane Scoular, for their invaluable guidance at every stage of 

this process. Both Therese and Jane supported me in my PhD application and have 

been unwavering in their support ever since. I’m so incredibly grateful for all of their 

advice, feedback, and encouragement, without which I could not have completed this 

thesis. I would also like to thank Dr Saskia Vermeylen for her support as my reviewer. 

Her insightful comments and suggestions have been a great help in shaping my work. 

It’s also important to acknowledge the support that I have received from colleagues in 

the Law School and the Graduate School over the past few years. I’m thankful that I 

have had the opportunity to work with many fantastic people – more than I can name 

– and to have been offered many opportunities that have helped me to develop as a 

researcher. In addition, over the past six months, I’ve been lucky enough to gain new 

colleagues and friends at Glasgow Caledonian University, and I would like to thank 

them for their warmth, their advice, and their camaraderie during the final stages of 

my PhD. 

I owe a tremendous debt of gratitude to my family for their support and understanding 

during this process. I would like to offer my thanks to my mum and dad, Gail and Ian, 

to whom I owe everything, and whom I admire endlessly. My brother Evan and sister 

Niamh have been such fantastic friends to me, and I’d be lost without them. My nieces 

and nephews, Andrew, Megan, Rosie, Cian, Amelie, Louis, and Josh, bring me such 

joy on even the most difficult days. I’m also grateful to my brothers-, sisters-, and 

mother-in-law for their support and companionship. 

Finally, I am forever indebted to my husband and partner Paul for his seemingly 

endless encouragement and patience, and for more or less keeping me alive in the final, 

demanding stages of writing. I mean it when I say that I could not have finished this 

thesis without him. I’m not sure that I’ll ever be able to repay him for the support he’s 

given me since we met, but I’m thankful to have our lifetime together to try. 



   

 

 vi 

List of Acronyms and Abbreviations 

 

Accra Agreement Comprehensive Peace Agreement Between the Government 

of Liberia and the Liberians United for Reconciliation and 

Democracy (LURD), the Movement for Democracy in 

Liberia (MODEL) and the political parties 

African Charter African Charter on Human and People’s Rights 

CAT Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment 

CEDAW Convention on the Elimination of all forms of 

Discrimination Against Women 

CEDAW Committee Committee on the Elimination of Discrimination against 

Women 

CFPAF Charter of Feminist Principles for African Feminists 

ECOWAS Economic Community of West African States 

Hinterland Rules and 

Regulations 

Revised Rules and Regulations Governing the Hinterland of 

Liberia 

HRPS United Nations Mission in Liberia Human Rights and 

Protection Section 

ICCPR International Covenant on Civil and Political Rights 

ICESCR International Covenant on Economic, Social and Cultural 

Rights 



   

 

 vii 

ICTJ International Center for Transitional Justice 

ICTR International Criminal Tribunal for Rwanda 

Liberian TRC Republic of Liberia Truth and Reconciliation Commission 

LOAC Law of Armed Conflict 

LURD Liberians United for Reconciliation and Democracy 

MODEL Movement for Democracy in Liberia 

OHCHR Office of the United Nations High Commissioner on Human 

Rights 

TRC Act Act to Establish the Truth and Reconciliation Commission 

of 12 May 2005 

TWAIL Third World Approaches to International Law 

UDHR Universal Declaration of Human Rights 

UN Charter Charter of the United Nations 

UNCRC Convention on the Rights of the Child 

UNMIL United Nations Mission in Liberia 

UNSCR United Nations Security Council Resolution 

WPS Agenda United Nations Security Council Resolutions on Women, 

Peace and Security 

WONGOSOL Women’s NGO Secretariat of Liberia 



   

 

 viii 

Table of Contents 

 

Declaration of Authenticity and Author’s Rights ........................................................ ii 
Abstract ....................................................................................................................... iv 
Acknowledgements ...................................................................................................... v 
List of Acronyms and Abbreviations .......................................................................... vi 
Table of Contents ...................................................................................................... viii 

 

1 – Introduction .......................................................................................................... 1 

1.1 – The Research at a Glance ........................................................................................... 1 
1.2 – Setting the Scene ........................................................................................................ 1 
1.3 – Problematising Women’s Participation ...................................................................... 3 
1.4 – The Discursive Contribution....................................................................................... 8 
1.5 – A Case Study Approach ........................................................................................... 13 
1.6 – Positioning the Research .......................................................................................... 15 
1.7 – Positioning the Researcher ....................................................................................... 19 
1.8 – Navigating the Thesis ............................................................................................... 22 

2 - Transitional Justice, Participation, and Space: A Review of Contemporary 

Scholarship ............................................................................................................... 28 

2.1 – Introduction .............................................................................................................. 28 
2.2 – Transitional Justice and the “Participation Problem” ............................................... 30 

2.2.1 –The Gendered Nature of Transitional Justice ..................................................... 31 
2.2.1.1 – Liberalism as Patriarchy .............................................................................. 34 
2.2.1.2 – Liberalism as Western Imperialism ............................................................ 38 
2.2.1.3 – Liberalism as a Barrier to Participation ...................................................... 42 

2.2.2 – Vulnerability and Victimhood ........................................................................... 43 
2.2.3 – Why Participation? ............................................................................................ 46 
2.2.4 – Reflections on Transitional Justice’s “Participation Problem” ......................... 48 

2.3 – Critical Participation ................................................................................................. 48 
2.3.1 – Approaches to Participation in Transitional Justice Literature ......................... 50 
2.3.2 – Participation in Other Disciplines ..................................................................... 52 
2.3.3 – The Emergence of Critical Participation Scholarship ....................................... 54 
2.3.4 – Participation as Access to Space ....................................................................... 57 
2.3.5 – Reflections on Critical Participation Scholarship.............................................. 59 

2.4 – A Spatial Approach .................................................................................................. 60 
2.4.1 – Background and Development of Legal Geography ......................................... 61 
2.4.2 – Broadening the Application of Legal Geography ............................................. 62 

2.4.2.1 – Legal Geography and the Realm of the International ................................. 62 
2.4.2.2 – Legal Geography and Critical Feminist Approaches .................................. 63 
2.4.2.3 – Legal Geography and Transitional Justice .................................................. 64 



   

 

 ix 

2.4.3 – Embracing the Spatial Turn ............................................................................... 66 
2.5 – Conclusions .............................................................................................................. 68 

3 - Participation in Transitional Justice Processes: Towards a Critical Spatial 

Discourse Analysis .................................................................................................... 70 

3.1 – Introduction .............................................................................................................. 70 
3.2 – Legal Geography as a Theoretical Framework ......................................................... 72 

3.2.1 – Space ................................................................................................................. 72 
3.2.2 – Constitutivity ..................................................................................................... 74 
3.2.3 – Complexity ........................................................................................................ 75 
3.2.4 – The Production of Space, Law, and Subject ..................................................... 77 

3.3 – The Space, Constitutivity, and Complexity of Transitional Justice.......................... 77 
3.3.1 – Transitional Justice and its Relationship with Space ........................................ 78 
3.3.2 – The Spatial ‘Strand’ – Constituting Spaces through Participation .................... 80 
3.3.3 – The Legal ‘Strand’ – Participating in a Legally Complex Space ...................... 84 
3.3.4 – The Social ‘Strand’ – Constituting Women as Participants .............................. 84 
3.3.5 – The Spatial, Legal, and Social ‘Strands’ – A Case Study Approach ................. 88 

3.4 – A Critical Spatial Discourse Analysis ...................................................................... 90 
3.4.1 – Law as Discourse .............................................................................................. 93 
3.4.2 – The Constitutive Power of Discourse ................................................................ 94 
3.4.3 – Towards a Critical Spatial Discourse Analysis ................................................. 97 

3.5 – Conclusions ............................................................................................................ 104 

4 – The Complex Legal Spaces of the Liberian Truth and Reconciliation 

Commission ............................................................................................................. 106 

4.1 – Introduction ............................................................................................................ 106 
4.2 – Introducing the Liberian Truth and Reconciliation Commission ........................... 107 

4.2.1 – An Overview of the Liberian Truth and Reconciliation Commission............. 108 
4.2.2 – The Liberian TRC as a Legal Geographical Case Study ................................. 111 

4.2.2.1 – The TRC’s Reports ................................................................................... 111 
4.2.2.2 – Positioning Women in the Liberian Truth and Reconciliation Commission

 ................................................................................................................................. 114 
4.3 – The TRC’s Reporting as a Form of Discursive Space ............................................ 117 

4.3.1 – Lefebvre’s “Conceptual Triad” ....................................................................... 118 
4.3.2 – Discursive Space ............................................................................................. 119 
4.3.3 – Constituting Discursive Space......................................................................... 119 

4.4 – The Liberian TRC as a Complex Legal Space ....................................................... 122 
4.5 – The Spatial ‘Strand’ – The Liberian TRC as a Complex Space ............................. 123 

4.5.1 – Operational Complexities ................................................................................ 124 
4.5.2 – Geographical Complexities ............................................................................. 126 
4.5.3 – Social Complexities ......................................................................................... 129 
4.5.4 – The TRC’s Diaspora Project ........................................................................... 131 
4.5.5 – International Influences ................................................................................... 137 
4.5.6 – Reflections on the Spatial Complexities of the Liberian Truth and Reconciliation 

Commission ................................................................................................................. 141 



   

 

 x 

4.6 – The Legal ‘Strand’ - The Legal Complexity of the Liberian TRC ......................... 142 
4.6.1 – The Legal Complexity of Transitional Justice ................................................ 143 
4.6.2 – Complexity through Scale ............................................................................... 145 

4.6.2.1 – Hybrid International Law .......................................................................... 146 
4.6.2.2 – International Law v Domestic Law ........................................................... 147 
4.6.2.3 – “Formal” Law v “Traditional” Law .......................................................... 150 

4.6.3 – Complexity in Conflict Contexts ..................................................................... 158 
4.6.4 – Temporal Complexities ................................................................................... 159 
4.6.5 – Reflections on the Legal Complexity of the Liberian Truth and Reconciliation 

Commission ................................................................................................................. 161 
4.7 – Conclusions ............................................................................................................ 162 

5 - Participation in a Legally Complex Space ...................................................... 165 

5.1 – Introduction ............................................................................................................ 165 
5.2 – Participation in International Law .......................................................................... 168 

5.2.1 – A Right to Participation in International Law ................................................. 169 
5.2.2 – A Right to Participation in Transitional Justice Contexts ............................... 172 
5.2.3 – Interpreting Participation in International Law ............................................... 175 

5.3 – Constituting Participation ....................................................................................... 177 
5.4 – Participation in the Law of the Liberian TRC ........................................................ 180 

5.4.1 – Participation in the Liberian TRC’s Foundational Documents ....................... 181 
5.4.2 – Participation in the Reports of the TRC .......................................................... 186 

5.5 - Conclusions ............................................................................................................. 193 

6 – Participation and Portrayal in the Liberian Truth and Reconciliation 

Commission: Constituting Women as Participants ............................................ 196 

6.1 – Introduction ............................................................................................................ 196 
6.2 – Two-Dimensional Portrayals, Three-Dimensional Spaces ..................................... 199 
6.3 – The Conflation of “Women” and “Gender” ........................................................... 202 

6.3.1 – Defining Gender in the TRC’s Reports ........................................................... 203 
6.3.2 – Gendered Harms .............................................................................................. 205 
6.3.3 – Marginalising Gender ...................................................................................... 207 

6.4 – The Conflation of “Women” and “Victims”........................................................... 209 
6.4.1 – Emphasising Women’s Victimhood ................................................................ 211 
6.4.2 – The Victim/Perpetrator Binary ........................................................................ 216 

6.5 – The Conflation of “Women” and “Vulnerable” ..................................................... 219 
6.5.1 – Participating as a “Vulnerable Group” ............................................................ 221 
6.5.2 – Vulnerability and Agency ............................................................................... 222 

6.6 – Passivity over Participation .................................................................................... 224 
6.6.1 – Empowerment or Marginalisation? ................................................................. 224 
6.6.2 – “Survivors and Peacemakers” ......................................................................... 225 
6.6.3 – Overlooked Identities ...................................................................................... 229 

6.7 – The “Constitutivity” Gap ........................................................................................ 232 
6.8 - Conclusions ............................................................................................................. 234 



   

 

 xi 

7 – Constitutivities in Context ............................................................................... 237 

7.1 – Introduction ............................................................................................................ 237 
7.2 – The Constitutive Forces of Transitional Justice ..................................................... 240 

7.2.1 – Constituting Space through Discourse ............................................................ 241 
7.2.2 – The “Documentary Heritage” of the Liberian TRC ........................................ 243 

7.2.2.1 – Women in International Law .................................................................... 243 
7.2.2.2 – Women, Peace and Security ...................................................................... 246 

7.2.3 – The Culture of International Law .................................................................... 247 
7.3 – The “Women” in Women, Peace and Security ....................................................... 252 

7.3.1 – Women and Gender ......................................................................................... 252 
7.3.2 – Women and Victimhood/Vulnerability ........................................................... 256 

7.3.2.1 – Prioritising Protection over Participation .................................................. 257 
7.3.2.2 – Emphasising Victimhood .......................................................................... 260 
7.3.2.3 – Emphasising Sexual Violence ................................................................... 264 
7.3.2.4 – “‘Women and Children’ Syndrome” ......................................................... 267 

7.3.3 – Women as Peaceful/Peaceable ........................................................................ 269 
7.3.4 – Reflections on the “Women” in the TRC’s Documentary Heritage ................ 277 

7.4 - Conclusions ............................................................................................................. 279 

8 – Conclusions ....................................................................................................... 282 

Bibliography ........................................................................................................... 290 



   

 

 1 

1 – Introduction 

1.1 – The Research at a Glance 

This thesis will analyse the relationship that exists between women’s participation in 

transitional justice processes, and the ways in which women are discursively 

constructed in the law, policy, reports, and literature associated with transitional 

justice. In doing so, the thesis will ask: “what relationship exists between women’s 

portrayal in transitional justice processes and the modes of participation available to 

them in law?” In answering this question, the thesis will adopt an analytical approach 

which combines insights from critical feminisms, critical legal geography, and critical 

discourse analysis, referred to for the purposes of this project as “critical spatial 

discourse analysis”. Applying this mode of analysis to the reporting of the Republic of 

Liberia Truth and Reconciliation Commission (hereafter “Liberian Truth and 

Reconciliation Commission” or “Liberian TRC”) as a case study, the thesis will 

explore how women were discursively constituted by these reports, and whether a 

mutually constituting and reinforcing relationship exists between their portrayal and 

the modes of participation available to them in law.  

 

1.2 – Setting the Scene 

Transitional justice exists as a response to widespread, systematic abuses of human 

rights. Transitional justice processes may respond to the violence of armed conflict, to 

the human rights violations committed by a repressive regime, or to any other type of 

large-scale abuses. It can be a “catalyst for change for societies at large”,1 aiding in a 

nation’s transformation from one afflicted by war or repression to a peaceful, 

                                                 
1 United Nations Secretary-General, “Guidance Note of the Secretary-General: Transitional Justice A 

Strategic Tool for People, Prevention and Peace” (2023)  

<https://www.ohchr.org/sites/default/files/documents/issues/transitionaljustice/sg-guidance-

note/2023_07_guidance_note_transitional_justice_en.pdf> 2 
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democratic state. It can also be a “critical modality of redress” for those affected by 

conflict, repressive rule, or other forms of “[s]ocial fractures”.2 What happens in 

transitional justice contexts therefore significantly impacts those affected by these 

fractures moving forward, while the nature of the harms involved means that those 

affected might comprise entire populations. Transitional justice processes serve as the 

location for vital debates about a given state’s future structure, governance, and centres 

of power as it emerges from its troubled history. They provide opportunities for 

individual citizens to share testimony, to seek redress, and to receive justice. They are 

the forum – in some cases, the only forum – where those affected by abuses of state 

power can hold that power to account. They can be locations of reconciliation, 

transformation, and possibility, but only for those people able to access them. 

The matter of access to transitional justice processes has been an area of focus in 

feminist scholarship on transitional justice.3 This focus on access has been described 

as providing a vital shared objective for feminist scholars: while views on the political 

objectives of transitions may diverge, it can be agreed that women ought at least to be 

involved in transitional justice processes.4 The need to improve women’s participation 

in transitional justice processes has thus been identified as a key priority in research. 

Further research has explored the potential barriers to participation that may affect 

women in transitional contexts,5 and has proposed means by which these barriers might 

be overcome.6 Alongside this research, an international legal framework to ensure 

                                                 
2 ibid 2-3 
3 Catherine O’Rourke, “Feminist scholarship in transitional justice: a de-politicising impulse?” (2015) 

51 Women’s Studies International Forum 118, 118. See also, e.g. Christine Bell and Catherine 

O’Rourke, “Does Feminism Need a Theory of Transitional Justice? An Introductory Essay” (2007) 1 

International Journal of Transitional Justice 23; Christine Chinkin and Mary Kaldor, “Gender and New 

Wars,” (2013) 67(1) Journal of International Affairs 167; Alexandra Zetes, “Beyond Passive 

Victimhood: The Narrative and Reality of Women in Transitional Justice” (2016) 48 New York 

University Journal of International Law & Politics 1293 
4 Bell and O’Rourke (n 3) 31; Catherine O’Rourke, “Walk[ing] the Halls of Power – Understanding 

Women’s Participation in International Peace and Security” (2014) 15 Melbourne Journal of 

International Law 128, 133 
5 For discussion of these barriers, refer to the subsequent section of this chapter and to Chapter 2 of this 

thesis. 
6 Monica McWilliams and Fionnuala Ní Aoláin, “‘There is a War Going on You Know’: Addressing 

the Complexity of Violence Against Women in Conflicted and Post Conflict Societies” (2013) 1(2) 
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women’s participation in post-conflict processes has emerged. Both this framework 

and its potential effectiveness in addressing issues connected to women’s participation 

have, in turn, been subject to feminist legal analysis and critique in transitional justice 

scholarship.7 However, while this scholarship has explored barriers to women’s 

participation, as well as potential means to improve that participation, less attention 

has been paid to the role that the law itself may play in perpetuating these issues. 

Law is “instrumental”.8 In the context of armed conflict, international law has been 

argued “to function as a conflict management tool”.9 Law can, in theory, function as a 

tool to improve women’s participation in transitional justice processes, but how law 

actually does this depends on how participation is understood in law and, crucially, 

how women are understood in law. This is because while law is an instrument, “what 

it is an instrument for cannot be fixed outside the political process of which it is an 

inextricable part.”10 This thesis therefore seeks to explore law’s positionality in the 

“political” process of transition by interrogating how women are portrayed in law, and 

how this impacts their participation. To do this, this thesis, through its analysis, will 

explore what relationship exists between women’s participation in transitional justice 

processes, and the ways that women are discursively constructed in law, policy, 

reports, and literature associated with transitional justice.  

 

1.3 – Problematising Women’s Participation 

The motivation for this research project began with the articulation of a “problem”. 

Across a varied body of research, scholarship, United Nations Security Council 

                                                 
Transitional Justice Review 4, 7. See also Patricia Lundy and Mark McGovern, “Whose Justice? 

Rethinking Transitional Justice from the Bottom Up” (2008) 35(2) Journal of Law and Society 265 
7 This legal framework and associated critique will be discussed in further detail in Chapters 5 and 7 of 

this thesis. 
8 Martti Koskenniemi, “What is International Law for?” in Malcolm D Evans (ed), International 

Law (Oxford University Press 2018) 48 
9 Hannah Birkenkötter, “International law as a common language across spheres of authority?” (2020) 

9(2) Global Constitutionalism 318, 319  
10 Koskenniemi “What is International Law for?” (n 8) 48 
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Resolutions (UNSCRs), policy documents, and NGO reports, a clear theme emerges: 

that women’s participation in transitional justice processes is in some way not enough. 

Not enough women are participating in transitional justice processes, in court 

proceedings, in truth commissions, in reparations programmes, in disarmament, 

demobilisation and reintegration processes, as victims, as witnesses, as citizens.11 

There is not enough support for women to share their testimonies, to access redress, to 

care for their families.12 There is neither enough focus nor attention on women’s 

experiences of conflict, of violence, of repression.13 Women are perceived as not safe 

enough, not educated enough, not capable enough to participate meaningfully in the 

processes that have been created for them.14 Not enough women are able to contribute 

to creating these processes in the first place.15 Transitional justice, it would seem, is 

not doing enough for women, and women are not able to do enough in the transitional 

justice context.  

Securing women’s participation in transitional justice processes can be challenging. 

Indeed, transitions are times of great upheaval, and as such their associated justice 

processes face many practical challenges. Transitional states experience “weak 

institutions, depleted social capital, fragmented civil societies, severe capacity and 

                                                 
11 See, e.g. Bell and O’Rourke (n 3); O’Rourke, “Walk[ing] the Halls of Power” (n 4). See also Chapter 

2 of this thesis. 
12 See, e.g. Kristine Höglund, “Testimony Under Threat: Women’s Voices and the Pursuit of Justice in 

Post-War Sri Lanka,” (2019) 20 Human Rights Review 361  
13 See, e.g. Madeleine Rees and Christine Chinkin, “Exposing the Gendered Myth of Post Conflict 

Transition: The Transformative Power of Economic and Social Rights” (2016) (48) NYU Journal of 

International Law and Politics 1211; Fionnuala Ní Aoláin and Michael Hamilton, “Gender and the Rule 

of Law in Transitional Societies” (2009) 18 Minnesota Journal of International Law 380; Bell and 

O’Rourke (n 3) 
14 See, e.g. Christine Chinkin, “Gender, Human Rights, and Peace Agreements” (2003) 18(3) Ohio State 

Journal on Dispute Resolution 867; Lisa Davis, “ISIL, the Syrian Conflict, Sexual Violence, and the 

Way Forward: Syrian Women’s Inclusion in the Peace Processes” (2016) 48 New York University 

Journal of International Law & Politics 1157; Zetes (n 3) 
15 See, e.g. Judy El-Bushra, “How Should We Explain the Recurrence of Violent Conflict, and What 

Might Gender Have to Do with It?” in Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes, and 

Nahla Valji (eds), The Oxford Handbook of Gender and Conflict (Oxford University Press 2018); 

Dubravka Zarkov, “From Women and War to Gender and Conflict?: Feminist Trajectories” in 

Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes, and Nahla Valji (eds), The Oxford 

Handbook of Gender and Conflict (Oxford University Press 2018) 
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resource constraints” and deep social divisions.16 In these circumstances, they must 

provide complex accounts of violence committed by multiple actors, accounting for 

the fact that the “perpetrator/victim line is often porous”.17 In addition, transitional 

states may be hugely affected by “security concerns” which function as “powerful 

disincentives” to participation at all levels.18 This heightened insecurity can also result 

in gender concerns being relegated to a lower status than some of the more 

“immediate” concerns of conflict. Determining priorities in a transitional justice 

context can be a contested process, with these decisions ultimately made by elite 

actors, and often to the detriment of women.19 Related to this concern, Cynthia Enloe 

has discussed the “patriarchal time zone”, which refers to the notion that emergencies 

do not allow sufficient time to address gender concerns.20 This results in issues related 

to gender equality being postponed to some later stage of the reconstructive process.21 

However, transitional justice processes, by their very nature, are “later”. They are part 

of the effort made to recover from the emergency, and as such represent an ideal time 

to address women’s concerns.  

Participation’s transformative potential is further limited by the available modes of 

participation. Feminist scholarship has argued that participation often means little 

more than the inclusion of a few women in existing processes which are based on male 

assumptions, experiences, and biases, with little to no acknowledgement of structural 

                                                 
16 United Nations Human Rights Council, “Report of the Special Rapporteur on the promotion of truth, 

justice, reparation and guarantees of non-recurrence, Pablo de Grieff” (28 August 2013) UN Doc 

A/HRC/24/42, [29] 
17 ibid. The “porous” line between the categories of “victims” and “perpetrators” will be explored in 

further detail later in this thesis, and particularly in Chapter 6. 
18 ibid. See also, e.g. Kris Brown and Fionnuala Ní Aoláin, “Through the Looking Glass: Transitional 

Justice Futures through the Lens of Nationalism, Feminism and Transformative Change” (2015) 9(1) 

International Journal of Transitional Justice 127, 135; Zetes (n 3) 1306 
19 See, e.g. Monica McWilliams and Avila Kilmurray, “From the global to the local: Grounding UNSCR 

1325 on women, peace and security in post-conflict policy making” (2015) 51 Women’s Studies 

International Forum 128 
20 Cynthia Enloe, The Curious Feminist: Searching for Women in a New Age of Empire (University of 

California Press 2004) 215, cited in Nadine Puechguirbal, “Discourses on Gender, Patriarchy and 

Resolution 1325: A Textual Analysis of UN Documents” (2010) 17(2) International Peacekeeping 172, 

179  
21 ibid 
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gender discrimination.22 As a result, where inclusion in transitional justice processes 

is facilitated, this often involves little more than what critics have described as “an add 

women and stir” approach.23 By this, it is meant that participation becomes “a numbers 

game based on the conventional binary of men and women with the vague hope that 

adding a few women to such processes will induce change.”24 This is problematic, 

since it has been argued that merely including women does not ensure that transitional 

justice processes will give adequate attention to issues of gender.25 Indeed, without 

women’s presence in processes and influence in their design, the most significant 

issues affecting women may go unaddressed altogether.26 As Monica McWilliams has 

argued, without women’s involvement, processes could “be heavily influenced by a 

different kind of gender dynamics.”27 

These problems have not gone unaddressed by law. Since 2000, a growing body of 

United Nations Security Council Resolutions on Women, Peace and Security (known 

collectively as the “WPS Agenda”) have sought to improve women’s participation in 

post-conflict processes and ensure their safety throughout armed conflicts.28 These ten 

resolutions aim to address women’s experiences of armed conflict, and to ensure their 

representation in all conflict-related decision making and post-conflict processes. 

Importantly, each of the resolutions contains some reference to increasing participation 

                                                 
22 Bell and O’Rourke (n 3) 34; Rees and Chinkin (n 13) 1214-15; Zarkov (n 15) 22  
23 El-Bushra “How Should We Explain the Recurrence of Violent Conflict” (n 15) 49  
24 Rees and Chinkin (n 13) 1214 
25 United Nations Security Council, “Report of the Secretary-General on women, peace and security” 

(16 October 2002) UN Doc S/2002/1154, [29] 
26 Bell and O’Rourke (n 3) 30; O’Rourke, “Walk[ing] the Halls of Power” (n 4) 132 
27 Monica McWilliams, “Women at the Peace Table: the Gender Dynamics of Peace Negotiations” in 

Maureen P Flaherty, Sean Byrne, Hamdesa Tuso and Thomas G Matyók (eds), Gender and 

Peacebuilding: All Hands Required, (Lexington Books 2015) 230 
28 United Nations Security Council Resolution 1325 (31 October 2000) UN Doc S/RES/1325; United 

Nations Security Council Resolution 1820 (19 June 2008) UN Doc S/RES/1820; United Nations 

Security Council Resolution 1888 (30 September 2009) UN Doc S/RES/1888; United Nations Security 

Council Resolution 1889 (5 October 2009) UN Doc S/RES/1889; United Nations Security Council 

Resolution 1960 (16 December 2010) UN Doc S/RES/1960; United Nations Security Council 

Resolution 2106 (24 June 2013) UN Doc S/RES/2106; United Nations Security Council Resolution 

2122 (18 October 2013) UN Doc S/RES/2122; United Nations Security Council Resolution 2242 (13 

October 2015) UN Doc S/RES/2242; United Nations Security Council Resolution 2467 (23 April 2019) 

UN Doc S/RES/2467; United Nations Security Council Resolution 2493 (29 October 2019) UN Doc 

S/RES/2493 
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in these processes. The first of these resolutions – UNSCR 1325 – continues to be one 

of the most influential with regard to women’s participation in transitional justice 

processes. Reports on the implementation of UNSCR 1325 have attested to the 

importance of women’s participation in transitional justice processes, claiming that 

there are “many positive examples of women making a critical difference in the 

promotion of peace”.29 Recognising the need to “enhance women’s participation” in 

processes related to peace and justice, additional documentation of the United Nations 

further argues that such processes must give “systematic attention to gender issues”.30 

Indeed, the UN Security Council appears to understand participation as an important 

prerequisite to addressing gendered harms and experiences in the transitional justice 

context, and has recommended exploring “differential impact” of conflict on “women 

and children”, and that transitional justice efforts “ensure gender sensitivity” and the 

“full participation of women”.31 Whether evidence of the “mainstreaming” of gender 

concerns at the United Nations, or a recognition of enduring issues related to women’s 

participation in transitional justice processes, law and policy at the international level 

seems to reflect many of the calls made by some feminist scholarship on transitional 

justice outlined earlier in this introductory chapter.  

It has been argued that “[t]here is no UN Security Council Resolution more quoted, 

relied upon, or used as a rallying cry” than UNSCR 1325.32 However, UNSCR 1325’s 

repeated invocation has not necessarily translated into practical action to improve 

women’s participation. It has been argued that UNSCR 1325 has “yet to bring about 

representational equality for women, in regard to either percentage or influence”.33 In 

particular, the participation facilitated by UNSCR 1325 has been described as ensuring 

women’s “presence as advisors or observers, neither of which can be seriously 

                                                 
29 United Nations Security Council “Report of the Secretary-General” (2002) (n 25) [27] 
30 United Nations Security Council, “Women and peace and security: Report of the Secretary-General” 

(13 October 2004) UN Doc S/2004/814 [25] 
31 ibid [49] 
32 Rees and Chinkin (n 13) 1215 
33 Aurora E Bewicke, “Beyond Borders and Binaries: A Feminist Look at Preventing Violence and 

Achieving Peace in an Era of Mass Migration” in Seema Shekhawat (ed), Gender, Conflict, Peace, and 

UNSC Resolution 1325 (Lexington Books 2018) 124 
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considered as providing an equal participatory role or influence”.34 Partly for this 

reason, in the decades since UNSCR 1325 was passed, scholars have continued to 

argue that post-conflict processes “remain gendered to men’s advantage” and that they 

are based on principles which systematically exclude women.35 As a result, women’s 

participation in transitional justice processes remains low, with women critically 

underrepresented in official roles in peace and post-conflict processes.36 Because of 

this, Cahn notes an “implementation gap” whereby a broad range of resolutions and 

normative frameworks have been created to ensure women’s participation in post-

conflict processes, but without producing any transformative results.37 This raises the 

question of how law can bring about such transformation. How is it that law influences 

practice, or in this case, participation? How does the written language of law shape the 

material world? 

 

1.4 – The Discursive Contribution 

The “problem” of women’s participation outlined in the previous section has been 

expressed and explored by various actors in the transitional justice sphere, with a 

variety of solutions proposed. And yet, this problem seems to persist. This raises the 

question of why, and leads to another key motivation for this research project. If the 

motivation for this project began with the articulation of the problems described above, 

it crystallised with a curiosity about the role that law plays in shaping those problems 

                                                 
34 Rees and Chinkin (n 13) 1216 
35 Brown and Ní Aoláin (n 18) 135. See also Zetes (n 3) 1295-6 
36 See, e.g. Pablo Castillo Diaz and Simon Tordjman, “Women’s Participation in Peace Negotiations: 

Connections between Presence and Influence” (2nd ed UN Women 2012)  

<https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publicatio

ns/2012/10/WPSsourcebook-03A-WomenPeaceNegotiations-en.pdf> 3; Anne Marie Goetz and Rob 

Jenkins, “Participation and Protection: Security Council Dynamics, Bureaucratic Politics, and the 

Evolution of the Women, Peace, and Security Agenda” in Fionnuala Ní Aoláin, Naomi Cahn, Dina 

Francesca Haynes, and Nahla Valji (eds), The Oxford Handbook of Gender and Conflict (Oxford 

University Press 2018) 119 
37 Naomi Cahn, “Introduction: Mapping the Terrain: Gender and Conflict in Contemporary 

Perspective” in Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes, and Nahla Valji (eds), The 

Oxford Handbook of Gender and Conflict (Oxford University Press 2018) xxxviii  
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and their potential solutions. Laws have emerged to solve these problems, but could 

law play a role in perpetuating them? How has law understood “participation” as a 

concept, and, importantly, how has it understood women as participants? 

The WPS Agenda’s understanding of women as participants in transitional justice 

processes has been widely researched and has been subject to significant scholarly 

critique. In particular, the WPS Agenda has been criticised for its focus on women’s 

experiences as victims of sexual violence, at the expense of efforts to include women 

in all facets of post conflict processes.38 For example, Otto argues that the language of 

the WPS resolutions envisages women’s contribution to conflict-related decision 

making as improving the protection of women and children from conflict-related 

sexual violence and improving the reporting rates for such violence.39 This, she argues, 

does not amount to “equal” participation.40 Further scholarship has explored women’s 

portrayal primarily as victims in documentation related to the WPS Agenda.41 Indeed, 

country reports on the implementation of UNSCR 1325 have been shown to primarily 

refer to women “as victims of armed conflict and not as potential actors” in conflict-

related processes, where they refer to women at all.42 This is problematic, because it 

has been argued that victimhood as a basis for participation in transitional justice 

mechanisms can be limiting at best, and damaging at worst. This is because it can strip 

participants of their agency and create competition between different groups based on 

their conflict experiences and their access to post-conflict resources.43  

Existing scholarship has thus proposed that women’s portrayal in the resolutions of 

the WPS Agenda has been limited. Furthermore, perceptions about women have been 

                                                 
38 ibid xxxviii; Zetes (n 3) 1303-4 
39 Dianne Otto, “Women, Peace, and Security: A Critical Analysis of the Security Council’s Vision” in 

Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes, and Nahla Valji (eds), The Oxford 

Handbook of Gender and Conflict (Oxford University Press 2018) 109 
40 ibid 
41 See, e.g. R Charli Carpenter, Innocent Women and Children: Gender, Norms and the Protection of 

Civilians, (Ashgate 2007); Puechguirbal “Discourses on Gender, Patriarchy and Resolution 1325” (n 

20)  
42 United Nations Security Council “Women and peace and security” (2004) (n 30) [112] 
43 Paul Gready and Simon Robins, “From Transitional to Transformative Justice: A New Agenda for 

Practice” (2014) 8 International Journal of Transitional Justice 339, 358  
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argued to act as a barrier to women’s participation in post-conflict processes. The 

United Nations, for example, in an early report on the implementation of UNSCR 

1325, argued that women may be excluded from participating in transitional justice 

processes on the basis of their non-combatant status, or because they are “not military 

leaders or political decision-makers”.44 As a result, their interests may be perceived as 

“broader than those of the men involved in the negotiations.”45 The report further cites 

assumptions about women’s level of negotiating experience or expertise as reasons for 

their exclusion, attributing such assumptions to “discrimination and stereotypical 

thinking”.46 However, there remains an opportunity for exploration of how these 

portrayals translate from the international to the national scale of law. For example, 

how do these portrayals translate to the documentation associated with a given 

transitional justice process, and how do they link to women’s participation in that 

process? Does any relationship exist between the ways in which women participate (or 

do not participate) in transitional justice processes, and their portrayals in associated 

documentation? Does the way in which they participate in legal processes, in turn, 

shape the development of future law? 

This thesis proposes to investigate the potential consequences of women’s portrayal in 

international law. In particular, what this thesis seeks to do is to explore whether a 

mutually constituting and reinforcing relationship exists between women’s portrayal 

in the reporting of transitional justice processes and the modes of their participation in 

these processes. It proposes that the investigation of such a relationship could reveal, 

at least to some extent, why women’s participation continues to be limited both in 

numbers and in substance. In doing so, the thesis takes a textual approach to its 

analysis. Indeed, the starting point for this analysis in lies in an interrogation of the 

language of the law. Andreas Philippopoulos-Mihalopoulos has described “textuality” 

as law’s defining feature.47 That is, the law represents the world through language. But 

                                                 
44 United Nations Security Council “Report of the Secretary-General” (2002) (n 25) [28] 
45 ibid 
46 ibid 
47 Andreas Philippopoulos-Mihalopoulos, “And For Law: Why Space cannot be understood without 

Law” 2018 Law, Culture and the Humanities 1, 5 
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the world is a complex place, consisting of many people, things, spaces, and stories. 

Law and legal language cannot always contend with this complexity. Rather, the 

inherent “textuality” of the law simplifies the many narratives that make up the social 

world by “lying things out side by side”.48 In this way, complex narratives – about the 

social world, about transitional justice, and about women as participants in in 

transitional justice processes – are flattened.  

This thesis will explore the discursive practices by which women and their experiences 

might be flattened by law. Understanding this phenomenon is important because, 

according to McEvoy, law “shapes our political relations, our language, even the way 

we think”.49 A flattened portrayal of women in law is therefore likely to have 

significant social consequences. Fionnuala Ní Aoláin has argued that transitional 

justice, as a concept, represents a form of “discursive colonization”.50 The language of 

transitional justice and the mechanisms it employs serve to “codify knowledge in ways 

that exclude and produce hierarchies of value” as the transition progresses.51 The result 

is the continuation of the “hegemonic reach of legal liberalism”, to which she argues 

there has yet to emerge any “fully articulated” challenge.52 While this thesis does not 

intend to represent a holistic challenge to this hegemony, it nevertheless seeks to 

contribute to any ongoing challenge. This thesis seeks to interrogate this hegemony 

and reveal the processes by which the discourses of transitional justice (re)produce 

constructions of women which limit their participatory opportunities.  

Importantly, in its analysis of the “problem” established in this introduction – that 

women’s participation in transitional justice processes is often low or inadequate – this 

thesis does not seek to redefine “participation”, nor to reconstruct “women” as legal 

subjects. Furthermore, it is not the intention of this thesis to propose new models of 

                                                 
48 ibid 
49 Kieran McEvoy “Beyond Legalism: Towards a Thicker Understanding of Transitional Justice” (2007) 

34(4) Journal of Law and Society 411, 416 
50 Fionnuala Ní Aoláin, “Advancing Feminist Positioning in the Field of Transitional Justice” (2012) 6 

International Journal of Transitional Justice 205, 206 
51 ibid 
52 ibid 

 



   

 

 12 

participation to “correct” the issues related to women’s participation that it has 

previously discussed. Instead, this thesis follows Davies in her assertion that change 

need not be brought about through development of new theoretical models; instead, 

small, cumulative analytical changes “across a broad spectrum of types of 

intervention” can serve to transform understanding.53 Therefore, this thesis aims to 

challenge the hegemony described above by observing it from a different vantage 

point.54 The thesis thus proposes an approach to analysing transitional justice which 

asks, “what relationship exists between women’s portrayal in transitional justice 

processes and the modes of participation available to them in law?” To answer this 

question, the thesis will refer to the reports of the Liberian Truth and Reconciliation 

Commission as a case study. In doing so, the thesis adopts an analytical lens rooted in 

critical feminisms, critical legal geography, and critical discourse analysis, with the 

resulting method termed “critical spatial discourse analysis”. 

Laura Shepherd, in her analysis of the language of the WPS Agenda, has proposed that 

it is the “discursive terrain” of the institutions associated with the WPS Agenda that 

shapes the Agenda itself.55 What this thesis attempts to discern is how this discursive 

shaping translates from the international to the domestic scale. In doing so, this thesis 

attempts to track the relationship between the language and discourse of transitional 

justice and transitional justice as a form of space. As such, the reports of the Liberian 

Truth and Reconciliation will be considered as a form of space, constituted through 

the discourse of that reporting. There is both a power and a benefit in analysis of this 

type of conceptual space. It requires an analysis of the texts of that transitional justice 

mechanism, rather than an ethnographic approach. While many analyses of 

participation involve an ethnographic methodology, this thesis aims to make a unique 

contribution to the field by using legal geographical principles to analyse the language 

of the law, and its consequences for women, their portrayals, and their participation.  

                                                 
53 Margaret Davies, Law Unlimited: Materialism, Pluralism, and Legal Theory (Routledge 2017) 18 
54 ibid  
55 Laura J Shepherd, “Sex, Security and Superhero(in)es: From 1325 to 1820 and Beyond” (2011) 13(4) 

International Feminist Journal of Politics 504, 506  
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1.5 – A Case Study Approach 

This thesis is concerned with how the legal, social, and spatial aspects of a transitional 

justice process come together to produce space, and the consequences that this has for 

women and their participation. Therefore, this project uses the Liberian Truth and 

Reconciliation Commission as a case study in order to examine how women 

participate in transitional justice processes; how they are portrayed in these processes; 

and what relationship exists between their participation and their portrayal. In order to 

assess women’s portrayal in the Liberian TRC, this project will involve a critical 

discourse analysis of the TRC’s reporting. In doing so, the project imagines the 

reporting as creating a distinct conceptual space, through which women are 

constructed in numerous forms. 

In 2004, a report on the implementation of UNSCR 1325 specifically called for further 

information on the ways in which truth commissions “directly or indirectly support 

women”, arguing that the level of women’s involvement and the extent to which their 

needs are addressed by these commissions “is not well known”.56 As a truth 

commission, the Liberian TRC provides an opportunity for analysis to address this gap 

in knowledge. In fact, the Liberian TRC has unique potential as a case study because 

of the volume and availability of its reports, and the particular attention these reports 

pay to women’s experiences of conflict and transition.57 Importantly for the type of 

analysis envisaged by this project, the final output of the Liberian TRC was its final 

report, published as three volumes.58 This provides a rich, textual basis for analysis of 

women’s portrayal and participation in the process. The reporting itself demonstrates 

a distinct self-consciousness about the participation “problem” outlined earlier in this 

introduction, and features chapters and an entire appendix dedicated to women’s 

                                                 
56 United Nations Security Council “Women and peace and security” (2004) (n 30) [52] 
57 The reasons behind the selection of this case study, while summarised in this section, will be explained 

in detail in Chapter 4 of this thesis. 
58 For a detailed discussion of the final reports of the Liberian Truth and Reconciliation Commission, 

see Chapter 4 of this thesis. 
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experiences of the Liberian civil war.59 These reports, and the stories they tell about 

women, exist alongside a wealth of research on women’s activism in Liberia which 

attests to women’s invaluable contributions to the Liberian peace process and to public 

life more broadly.60 On first reading, this literature contrasted with some of the more 

limited portrayals of women’s vulnerability and victimhood that appeared to emerge 

from the TRC’s reports.61 As such, these more limited portrayals invited further 

attention and analysis. 

Furthermore, in the post-conflict context, issues of gender equality have remained on 

Liberia’s political agenda. Abramowitz and Moran discuss that considerable efforts 

have been made to implement UNSCR 1325 in Liberia, though to varying levels of 

success.62 For example, the inclusion of a specific mandate for “the protection of 

women and children” in the United Nations Mission in Liberia (UNMIL) has been 

listed by the United Nations as a positive achievement in the implementation of 

UNSCR 1325.63 It has also been argued that the participation of a gender advisor in 

UNMIL’s operations “resulted in a better reflection of gender issues in reports” to the 

Security Council, which in turn perpetuated the inclusion of gender issues in 

subsequent UNSCRs.64 Indeed, Liberia has been described as “becoming renowned 

globally as a leader” in its efforts to secure post-conflict gender equality, while also 

providing “a living example of the ongoing struggle to make the application of 

                                                 
59 Republic of Liberia Truth and Reconciliation Commission, Final Report Volume Three: Appendices 

Title I: Women and the Conflict (30 June 2009) <http://trcofliberia.org/resources/reports/final/volume-

three-1_layout-1.pdf> (“‘Women and the Conflict’ Appendix”). For a detailed discussed, see Chapter 

6 of this thesis.  
60 See, e.g. Erica S Lawson and Vaiba K Flomo, “Motherwork and gender justice in Peace Huts: a 

feminist view from Liberia” (2020) 41(11) Third World Quarterly 1863; Andrea Hilkovitz, “Beyond 

Sex Strikes: Women’s Movements, Peace Building, and Negotiation in Lysistrata and Pray the Devil 

Back to Hell” 2014 Journal for the Study of Peace and Conflict 124; Peace A Medie, “Fighting Gender-

Based Violence: The Women’s Movement and the Enforcement of Rape Laws in Liberia” (2013) 

112(448) African Affairs 377; Mary Moran, “Our Mothers Have Spoken: Synthesizing Old and New 

Forms of Women’s Political Authority in Liberia” (2012) 13(4) Journal of International Women's 

Studies 51; and Leymah Gbowee, Mighty Be Our Powers: A Memoir (Beast Books, 2011) 
61 For a detailed discussion, see Chapter 6 of this thesis. 
62 Sharon Abramowitz and Mary H Moran, “International Human Rights, Gender-Based Violence, and 

Local Discourses of Abuse in Postconflict Liberia: A Problem of ‘Culture’?” (2012) 55(2) African 

Studies Review 119, 127-8  
63 United Nations Security Council “Women and peace and security” (2004) (n 30) [5] 
64 ibid 
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Resolution 1325 meaningful in a humanitarian crisis”.65 In addition, the destruction of 

Liberia’s infrastructure by the civil conflict, while devastating, has been argued to have 

created opportunities for initiatives connected to UNSCR 1325. These include the 

creation of Women and Children Protection Sections (described as “physical units” 

established “adjacent to” police stations and staffed by police officers to investigate 

cases of sexual and gender-based violence), as well as the creation of a joint UN and 

Liberian strategy to implement UNSCR 1325, and the creation of a Ministry of Gender 

and Development.66 Furthermore, in the years since the conflict and TRC, Liberia has 

launched a National Action Plan for the implementation of UNSCR 1325 and 

committed to the development of an accountability and monitoring system for that 

implementation.67 Thus, the unique circumstances of the Liberian transition and 

transitional justice process provide an opportunity for exploration of women’s 

portrayal and participation.  

 

1.6 – Positioning the Research 

This thesis is concerned with discourse, space, and how language locates women 

within the law. Given this focus on positioning, it seems apt to outline the position of 

the project itself, and in particular to engage with some of the potentially contested 

terminologies used throughout this thesis. Firstly, this thesis employs a feminist 

approach to analysis. In their seminal work, “Feminist Approaches to International 

Law”, Charlesworth, Chinkin and Wright describe feminist legal theorising as being 

concerned with “the role of the legal system in creating and perpetuating the unequal 

                                                 
65 Abramowitz and Moran (n 62) 127-8 
66 Niels Nagelhus Schia and Benjamin de Carvalho, “Reforms, Customs and Resilience: Justice for 

Sexual and Gender-Based Violence in Liberia” in Anastasia Powell, Nicola Henry, and Asher Flynn 

(eds), Rape Justice: Beyond the Criminal Law (Palgrave MacMillan 2015) 146  
67 United Nations Human Rights Council, “Report of the Office of the United Nations High 

Commissioner for Human Rights on the progress made in the situation of human rights in Liberia and 

activities undertaken in the country” (27 August 2009) Un Doc A/HRC/12/42, 8 
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position of women.”68 This thesis is also primarily concerned with this objective. In 

particular, it seeks to understand the role that legal systems play with regard to 

women’s construction in transitional justice contexts. It has been argued that a feminist 

approach to research involves an interrogation of the “language available for 

theoretical purposes and the constraints it places on what can be said”.69 Following this 

approach, feminist scholarship has proposed that law can form a “productive force” in 

shaping the ways in which women and gender are understood.70 What this thesis seeks 

to investigate is the productive forces of law which shape women and gender in the 

transitional justice context, and how these forces can be understood spatially.  

In analyses of participation, Cornwall proposes interrogating “what is being assumed 

about spaces for participation… and the extent to which these assumptions are actually 

being borne out in practice”.71 This thesis develops its approach from Cornwall’s, 

asking what is being assumed about women, and how this impacts the ways in which 

they participate in transitional justice processes. Thus, in its interrogation of women’s 

portrayal and participation in transitional justice processes, this thesis discusses the 

processes of gender essentialisation, or flattening, which can be observed in the 

formation of discourses of transition. Feminist scholarship has acknowledged that 

gender essentialism is a prominent feature of feminist theorising more generally, 

perhaps at the expense of other vectors of identity.72 Indeed, it has been argued that the 

focus on gender essentialism can have the effect of “marginalizing issues of class, 

                                                 
68 Hilary Charlesworth, Christine Chinkin and Shelley Wright, “Feminist Approaches to International 

Law” (1991) 85 American Journal of International Law 613, 613 
69 Elizabeth A Grosz, “Feminist Theory and the Challenge to Knowledges” (1987) 10(5) Women’s 

Studies International Forum 475, 479. See also Laura J Shepherd, Gender, Violence and Security: 

Discourse as Practice (Bloomsbury 2008) 3 
70 Carol Cohn, Helen Kinsella & Sheri Gibbings, “Women, Peace and Security: Resolution 1325” 

(2004) 6(1) International Feminist Journal of Politics 130, 136. See also Shepherd, Gender, Violence 

and Security (n 69) 8. 
71 Andrea Cornwall, “Making spaces, changing places: situating participation in development” (Institute 

of Development Studies Working Paper 170, October 2002) 5  
72 Ní Aoláin “Advancing Feminist Positioning” (n 50) 220 

 



   

 

 17 

ethnicity, race and culture”.73 As a result, Ní Aoláin argues that any feminist analysis 

of transitional justice requires “some complex interweaving”.74  

Part of the complex interweaving of this thesis involves drawing from different 

scholarly traditions in order to understand the construction of the women subject of 

transitional justice. As a result, the thesis does not necessarily locate itself primarily 

within any particular feminist school of thought. In her research on the WPS Agenda, 

Shepherd acknowledges “the intellectual heritage of feminisms that seek to claim 

rights on behalf of a stable subject”, relying on “the universal category of ‘women’”.75 

Nevertheless, she understands gender not as “stable” and “universal” but as 

“product/productive of the performances of violence and security” she investigates in 

her research.76 This thesis adopts a similar approach. While acknowledging the 

potential value in articulating a universal subject to whom rights are owed and whose 

experiences must be addressed in the transitional justice context, this thesis 

nevertheless seeks to unravel this subject, at least to some extent. In doing so, this 

thesis does not understand the woman subject of transitional justice as a real, 

identifiable woman existing in the material world, but nevertheless acknowledges the 

“intellectual heritage” of feminist schools of thought which would do so.77 As such, 

this research does not embark on a deconstruction of identity, or of all of the 

behaviours that come together to produce gender.78 Rather, the thesis attempts to 

understand how the woman subject of transitional justice is discursively produced and 

constituted in the context of a given transitional justice process. It attempts to 

understand how this process of essentialisation or flattening occurs and obscures other 

aspects of identity. It argues that this understanding reveals the assumptions which 

preclude proper engagement with issues of class, of ethnicity, of race, and of culture. 

This, it is argued, allows for an understanding of how essentialised or flattened 

                                                 
73 Berta Esperanza Hernández-Truyol, “Las Olvidadas – Gendered in Justice/Gendered Injustice: 

Latinas, Fronteras and the Law” (1998) 1 Journal of Gender, Race and Justice 353, 400 
74 Ní Aoláin “Advancing Feminist Positioning” (n 50) 220 
75 Shepherd, Gender, Violence and Security (n 69) 3 
76 ibid 3 
77 ibid 
78 See, e.g. Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1999), 

cited in Shepherd, Gender, Violence and Security (n 69) 3 
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portrayals of women are able to persist in law and in policy, which in turn can reveal 

how women’s participatory opportunities are limited in the transitional sphere.  

Secondly, this thesis engages with transitional justice contexts as sites wherein women 

are constructed in law. Feminist approaches to transitional justice have been described 

as a practice of being “attuned to the inherent bias of transitional justice as a grounding 

structure while utilizing it gainfully to advance women’s interests”.79 This research 

project takes this as a starting point. It seeks to understand the inherent biases of 

transitional justice as a concept, and transitional justice processes as a form of justice 

practice, but does not seek to redefine nor to reconstruct these ideas. As such, the thesis 

follows the definition of transitional justice put forward in UN sources. The United 

Nations, since 2004, has defined transitional justice as “the full range of processes and 

mechanisms associated with a society’s attempts to come to terms with a legacy of 

largescale past abuses, in order to ensure accountability, serve justice and achieve 

reconciliation.”80 These processes and mechanisms may be “judicial and non-judicial” 

in nature, and can include any combination of “individual prosecutions, reparations, 

truth-seeking, institutional reform, vetting and dismissals”.81 The United Nations 

Secretary-General, in updated guidance on transitional justice, requires that 

transitional justice processes be “normative”.82 By this, it is meant that transitional 

justice processes ought to be compliant with the standards of international law, 

centring “human rights and other international norms and standards that protect 

people’s dignity”.83 This definition clearly encapsulates the Liberian Truth and 

Reconciliation Commission which this thesis employs as a case study. 

 

                                                 
79 Ní Aoláin “Advancing Feminist Positioning” (n 50) 221 
80 United Nations Secretary-General, “Guidance Note of the Secretary-General” (2023)  

(n 1) 2; United Nations Secretary-General, “Guidance Note of the Secretary-General: United Nations 

Approach to Transitional Justice” (2010) <https://digitallibrary.un.org/record/682111?ln=en&v=pdf> 

2 
81 ibid 
82 United Nations Secretary-General, “Guidance Note of the Secretary-General” (2023) (n 1) 5 
83 ibid 

 



   

 

 19 

1.7 – Positioning the Researcher 

Ní Aoláin cautions against the “fundamental mistakes” that feminist researchers can 

make in their engagement with transitional justice.84 For her, one of these mistakes is 

“not seeing one’s own position in the project of moulding the field”.85 As such, it is 

important to acknowledge the position of the author. Decolonial feminist scholars have 

warned against Western women imposing their understanding of concepts such as 

liberation upon women from outside the hegemonic West.86 Indeed, just as the 

masculine assumptions underpinning international law can marginalise “both female 

and non-European” perspectives, “feminist concerns in the Third World” can be 

“largely ignored or misunderstood by western feminists”.87 Amina Mama has argued 

that “in a world as complicated [as] postcolonial Africa”, the practice of naming is 

complex, and so what Western scholars might name as “feminism”, “freedom”, and 

“justice” may be named differently depending on the context.88 As such, it would be 

inappropriate to assume that such terms have only the meanings given to them 

“externally or by the globally dominant West”.89 Acknowledging these realities of the 

postcolonial world is vital, but poses obvious challenges for this thesis, authored as it 

is by a white, Western woman using feminism as a basis for the analysis.  

How, then, can feminist theory be applied to an analysis of a transitional justice 

process, when “feminist” and “justice” may differ in meaning from one context to the 

next? Davies, for one, has noted the inherent difficulty in approaching the law from a 

theoretical tradition that is different to one’s own culture, and notes that this may 
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produce a “hybrid theoretical result”.90 However, to simply ignore such cultural 

differences would produce a different problem. Grosfoguel, for example, has criticised 

the production of knowledge “from the zero-point”. By this, he means producing 

knowledge “without questioning the place from which [the author] speaks and 

produce[s] this knowledge”.91 Such approaches are often associated with a universalist 

approach which assumes an abstract subject “without relation to anyone outside 

him”.92 How, then, to avoid these pitfalls? The intention here is certainly not to assume 

such a universalist approach in the production of this thesis. Nor does the thesis 

presume that the knowledges used in its production are themselves abstract and 

universal. Thus, the methodological approach must account both for the particular 

position of the author, and for the positionality of the subjects of the research.  

Malidoma Somé has discussed the process of finding one’s “center” – one’s own 

unique position and experience.93 This thesis will be intentionally mindful of this: the 

research is conducted from the perspective of the author, and neither the author’s 

experience nor position can be substituted for anyone else’s. Following Bode, this 

thesis considers the finding of one’s centre as an “opportunity” for research.94 For 

Bode, interpretations of texts “are not meant to be authoritative”; instead, they 

recognise that “a narrative always implies interpretation” on the part of author and 

reader.95 This constitutes an opportunity, as it presents the possibility for different 

researchers to bring their own unique interpretation to analysis of the texts in 

question.96 Indeed, it is important to acknowledge that there is no “single school of 

feminist jurisprudence”.97 Rather, the value in a feminist engagement with law emerges 

from the “diversity of voices” which seek to articulate the realities of women’s 
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experiences.98 Because there does not exist “one, true, feminist story of reality”,99 it is 

necessary to “embrace instead the permanent partiality of feminist inquiry”.100 

Katharine Bartlett has articulated a method of feminist research she terms “asking the 

woman question”. By this, she means interrogating the gendered aspects of law in 

order to better understand how law might contribute to women’s inequality or 

marginalisation in society.101 Building on this, Durojaye and Oluduro have proposed 

an “African woman question” as a means of responding to the “peculiar circumstances 

of African women who are confronted on a daily basis with cultural and religious 

practices that relegate them to the background”.102 At the African Feminist Forum 

which took place in Accra, Ghana in 2006, organised by the African Women’s 

Development Fund, a “Charter of Feminist Principles for African Feminists” 

(hereafter “CFPAF”) was adopted.103 One of the intentions behind the CFPAF is to 

guide both analysis and practice in the field.104 One of the principles of “individual 

ethics” provided by the CFPAF is the “recognition and presentation of African women 

as the subjects not the objects of our work, and as agents in their lives and societies”.105 

Josephine Jarpa Dawuni has emphasised this idea, arguing that “there is no such thing 

as ‘African women’”, neither are African women’s experiences homogenous and 

discrete.106 Rather, she argues, women in Africa are a diverse group with their 

experiences overlapping at “intersecting junctures”.107 Thus, it is vital to avoid the 

“objectification” of African women, and instead to recognise African women as 
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subjects in scholarly work.108 Additionally, the CFPAF enshrines the need to credit the 

labour of African women, “intellectual and otherwise”, in all work, which seems a 

very broad and open approach.109 These guiding principles will be essential in 

informing this research.  

Bearing these critiques in mind, this work intends to be guided by the principles of the 

CFPAF, treating the women who participated in the Liberian Truth and Reconciliation 

Commission as complex legal subjects, and acknowledging their contributions and the 

contributions of African scholars. At this point, it is important to note that, while the 

work of some African scholars might certainly be described as feminist, Wane has 

noted the reluctance on the part of some to use the word “feminist” to describe 

themselves and their work, perhaps seeing the word as “constituted through the lived 

experiences of white European women”.110 Thus, while the thesis refers to feminist 

scholarship and to the feminist motivations of women participating in political and 

public life, it is acknowledged that this label may not be one that women apply to their 

own contributions. 

 

1.8 – Navigating the Thesis 

This introductory chapter has outlined the “problem” that prompted the analysis to be 

conducted throughout this thesis: that, in spite of legal advances to facilitate it, 

women’s participation in transitional justice processes remains low. Even when 

women are able to participate, these processes have been argued to be gendered to 

men’s advantage, meaning that women’s experiences and rights claims are left 

unaddressed in the post-conflict context. With that established, the second chapter of 

the thesis moves to an exploration of three key bodies of literature which underpin its 

analysis, beginning with critical feminist scholarship on transitional justice. This thesis 
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has already been clear in its intention to take an explicitly feminist approach in its 

analysis, and so the literature review in the second chapter will first establish how 

feminist scholarship, and critical feminist scholarship in particular, has understood and 

addressed issues of women’s participation and portrayal in the transitional justice 

context. This second chapter will argue that, while much scholarship addresses 

women’s low participation, its possible causes, and means to improve it, less attention 

has been paid to the possibility that women’s poor participation may be directly linked 

to their limited and limiting portrayal in law, with that portrayal in turn shaped through 

women’s participation. The chapter will then move to an exploration of critical 

participation scholarship. In doing so, it will demonstrate that, while there has emerged 

a range of literature on participation and participatory practices in the field of 

development studies, there exists a gap for exploration of participation within 

transitional justice. This thesis will propose that it can address this gap by considering 

participation in transitional justice processes as a matter of access to spaces. As such, 

legal geographical scholarship is the third body of literature to be reviewed in the 

second chapter. Engaging in a review of legal geography literature, the chapter will 

propose that an analysis grounded in legal geographical scholarship can provide 

analytical tools to bridge these gaps in knowledge.  

The third chapter will build upon the conclusions of the second chapter by establishing 

the theoretical framework and methodology which underpin the analysis and 

conclusions of this thesis. This chapter will argue that women’s participation in 

transitional justice processes cannot be fully understood without an understanding of 

the spatial, legal, and social context(s) which set the conditions for that participation, 

thus grounding the analysis in legal geographical theory. In particular, the chapter will 

explain the concepts of space, complexity, and constitutivity which inform the 

analysis. It will propose that these concepts provide an understanding of the 

inextricable and mutually constituting relationships that exist between space, law, and 

legal subject. As such, it will argue that understanding this relationship, the 

complexities it produces, and its constitutive impacts, can provide a lens for the 

examination of participation and portrayal in the transitional justice context. The 
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chapter will further explain the methodological approach used to explore the links 

between participation and portrayal in transitional justice processes. This method, 

grounded in critical discourse analysis and incorporating the aforementioned legal 

geographical elements, is what this thesis terms “critical spatial discourse analysis”. 

As will be explained, this method involves understanding discourses as forms of space, 

both product and productive of law and legal subjects. 

The fourth chapter will begin this analysis by engaging with the Liberian TRC as 

space. In doing so, the chapter will first introduce the case study, providing a 

background to the Liberian civil conflict, the Liberian Truth and Reconciliation 

Commission, and its associated documentation. The chapter will explain why Liberia 

is an appropriate choice of case study by highlighting the comparatively high number 

of women who participated in its activities, and that the reporting demonstrates a 

consciousness of the need to represent women and their experiences. The chapter will 

then embark on an analysis of the spatial aspects of the Liberian TRC by considering 

how this transitional justice process itself may have constituted multiple spaces, and 

how these spaces evolved over time. Through this exploration, the chapter will argue 

that it is not possible to conceive of the Liberian TRC as a singular, bounded space. 

Rather, the legal and spatial aspects of the TRC will be argued to be defined by their 

complexities. The TRC, along with its reporting, will be argued to produce multiple, 

overlapping spaces, each mutually constitutive of the other, of women as participants, 

and of their modes of participation in the process. Furthermore, and importantly for 

the analysis in the rest of the thesis, the chapter will consider the reporting of the TRC 

itself as a form of discourse. Following the method outlined in the third chapter, this 

allows it to be understood as a form of conceptual, discursive space, itself inseparable 

from its participants. In this understanding, participation is thus determined by the 

mutually constituting relationship of the TRC, its participants, and the available modes 

of participation.  

The fifth chapter deals with the concept of participation, how it has been handled in 

law, and the modes of participation available at the Liberian Truth and Reconciliation 

Commission. Given the mutually constituting relationship that has been established 
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between space, law, and subject, this chapter proposes that an understanding of what 

participation means in law is essential to this analysis. As such, the chapter first 

explores the treatment of participation at the international scale of law. In particular, 

it proposes that interpretation of provisions of international human rights law has 

resulted in the emergence of a “right to participation” in public and political life. This 

is in addition to a range of soft law standards which specifically address women’s 

participation in transitional justice contexts. With that established, this chapter then 

moves to explore how participation was understood in the “foundational documents”111 

of the Liberian TRC. The chapter will argue that the modes of participation available 

to women in law are ultimately constitutive of women as participants, thus proposing 

a link between women’s participation and their portrayal in transitional justice 

processes. 

The sixth chapter, further establishing this link, will analyse how women have been 

constituted and portrayed in the reports of the Liberian TRC. Thus, this chapter, 

through the critical spatial discourse analysis established in the third chapter, will 

analyse how women were constituted through and by the reports of the Liberian Truth 

and Reconciliation Commission. In doing so, the chapter will reaffirm that women, as 

subjects of transitional justice, cannot be understood separately from their relationship 

with the space(s) of transitional justice, forming as they do an inextricable part of that 

space.112 Importantly, the chapter will argue that women were constituted through the 

discourse of the Liberian TRC. It will be argued that its reports often engaged in 

essentialised portrayals of women, through which women and their experiences were 

conflated with “gender”; with constructions of “victimhood” and “vulnerability”; and 

with a universal, peaceful, passive subject of transitional justice. The chapter will 

ultimately propose that the reporting of the Liberian TRC thus opened a “gap” between 

the realities of women’s experiences and their portrayals in the reports.  
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This will lead to the seventh chapter, which will explore the extent to which the 

constitutivities outlined in the sixth chapter, and the constitutivity “gap” they produce, 

have been themselves constituted by the international law and standards on women’s 

participation in transitional justice processes. The chapter will propose that the textual 

representations of women found in the TRC’s reporting – as reduced to their gender, 

as victims, as vulnerable, and as inherently peaceful – are not fixed, but come into 

being through the dynamic process by which law, space, and subjects are constituted. 

The chapter will demonstrate that the ways in which women are constituted in other 

discourses will necessarily impact the ways in which they are discussed in the 

discursive space of the Liberian TRC. It will therefore argue that the participatory 

opportunities outlined in the fifth chapter, as well as the constructions of women 

outlined in the sixth chapter, are informed, at least in part, by the modes of participation 

available to women in law, and by the ways in which they are constituted by that law. 

To do this, the chapter will engage in an analysis of the “documentary heritage” of the 

Liberian TRC; that is, the sources which contributed to shaping it.113 In particular, the 

chapter will refer to the WPS Agenda – a series of standards which have focused on 

women’s participation in transitional justice processes, but also their protection. 

Structured in this way, this thesis is able to embark on a full exploration of the 

relationship between women’s participation and their portrayals in transitional justice 

processes. The next chapter of the thesis will position this project at the intersection of 

the three bodies of research which inform the methodological approach taken in its 

analysis. Having positioned the research in this way, that method and its associated 

theoretical framework can then be fully explained in the third chapter. With the third 

chapter explaining the centrality of space to this analysis, the fourth chapter can 

undertake the task of spatialising the Liberian TRC. A spatial understanding of the 

case study invites an understanding of participation as a form of access to space, and 

so an exploration of participation – both in law and in the foundational documents of 

the Liberian TRC – naturally follows in the fifth chapter. With the available modes of 

participation explained, what is required is an understanding of the participant. As 
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such, the thesis then moves to explore women’s portrayal in the reports of the Liberian 

TRC in the sixth chapter. The seventh chapter then places those portrayals in a broader 

context, thus illuminating the constitutive relationship between portrayal and 

participation that is the focus of this thesis. 

Ultimately, this thesis will conclude that there exists a mutually constituting 

relationship between women’s participation and their portrayal in transitional justice 

processes. Legal standards which have developed to ensure women’s participation 

nevertheless present women in limited ways. These limited portrayals have limiting 

consequences: they result in narrow opportunities for participation, which in turn 

generate narrow portrayals of women in transitional justice processes. Although 

critical in its analysis and articulating a further “problem” for women in the transitional 

justice context, this thesis nevertheless ends optimistically. The development of 

transitional justice, as a concept and as a field of practice, has been described as “both 

an opportunity and a warning”.114 While the emergence of comparatively new areas of 

law and practice can bring “new opportunities, ideas and sites of intervention”, it can 

nevertheless hide “deep pitfalls of structural and entrenched gender discrimination”.115 

As a result, transitional justice processes bring with them the hope that their effects 

will be transformative for women, “but rarely deliver”.116 The final chapter of this 

thesis proposes that to “deliver” requires an understanding of these “deep pitfalls” 

associated with transitional justice processes. This thesis thus aims to contribute to 

scholarship on women’s participation in transitional justice by uncovering the 

discursive conditions which have led to the limited and limiting constitutivities 

outlined therein. Indeed, although women’s portrayals serve to limit their 

participation, such constitutivities are not fixed, but exist in constant flux, and are able 

to be changed where there exists the will to do so. 
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2 - Transitional Justice, Participation, and Space: A Review 

of Contemporary Scholarship 

2.1 – Introduction 

The previous chapter introduced a “problem” that has been articulated in relevant 

transitional justice literature. That is, that women’s participation in transitional justice 

processes is lacking, with insufficient numbers of women participating in these 

processes, and insufficient opportunities for meaningful participation in these 

processes available to women. What this chapter will do is begin an engagement with 

the questions of “why?” and “how?”: why does this problem persist, and how is it 

perpetuated? As this chapter will demonstrate, much scholarship addresses women’s 

low participation, explores the possible causes of that low participation, and suggests 

means to improve it. However, less attention has been paid to the relationship between 

women’s participation and the ways in which women are presented and portrayed in 

law. Related to this gap in transitional justice scholarship are concerns around “a 

broader lack of theorization of why women’s participation matters”.117 It is with this 

lack that this thesis concerns itself.  

The previous chapter outlined the principal aim of this thesis: to investigate the 

relationship between women’s participation in transitional justice processes, and the 

ways in which women are discursively constructed in the law, policy, reports, and 

literature associated with transitional justice. To foreground such an analysis, this 

chapter will embark on a review of existing scholarship, beginning with a review of 

critical feminist scholarship on transitional justice. Given the explicitly feminist 

approach of the thesis, it is necessary to first establish how feminist scholarship, and 

critical feminist scholarship in particular, has understood and addressed participation. 

To this end, the chapter will follow Ní Aoláin’s approach of “eclectic theorization” 

adopted in a 2012 review of feminist theorising on transitional justice.118 Such an 
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approach allows the literature review to draw from many feminist schools of thought 

in order to identify those “substantial elements of feminist methodology” which have 

“already been in play in the transitional context, and to distinguish where further use 

could be made of them.”119  

The chapter will then move to an exploration of critical participation scholarship. A 

significant body of scholarship which takes a critical approach to research on 

participation and participatory practices has emerged in recent decades, particularly in 

the field of development studies. While this thesis is firmly located in the legal 

discipline, this chapter nevertheless proposes that it is possible, and indeed useful, to 

explore this literature even as a non-expert in the field of development studies. As will 

be argued in this chapter, transitional justice is an area of cross-pollination: a field 

drawing interest from a broad range of legal and non-legal scholars. Critical 

participation scholarship as it has emerged in development studies can thus provide an 

additional facet to the study of transitional justice processes, and particularly to the 

issue of participation therein. This scholarship traces the evolution of participatory 

approaches to development from a radical form of grassroots organising to a mainstay 

of the mainstream development toolbox. Although critical of the mainstream 

appropriation of participation and participatory approaches, this literature nevertheless 

attests to these concepts’ enduring legitimacy, and proposes possible avenues for their 

future development. One particular redemptive possibility drawn from this literature 

is the imagining of participation as a matter of access to spaces. This chapter will thus 

explore this imagining, arguing that a spatial understanding of participation opens 

distinct methodological possibilities for the analysis to be conducted in this thesis. 

With this in mind, the chapter will then move to a review of legal geographical 

scholarship. It will propose that legal geography – as the field of study which 

interrogates the relationship between law and space – can provide a meaningful and 

fruitful analytical lens through which to view the issue of women’s participation in 

transitional justice. As such, the chapter will propose an approach to analysing 

                                                 
119 ibid 



   

 

 30 

transitional justice which asks, “what relationship exists between women’s portrayal 

in transitional justice processes and the modes of their participation?” and which 

employs legal geographical concepts to answer this question. This chapter thus 

grounds the analysis in its three foundational literatures – critical feminisms, critical 

participation, and legal geography – allowing the subsequent chapter to then establish 

the theoretical framework of the thesis.  

 

2.2 – Transitional Justice and the “Participation Problem” 

Bell, in a 2009 review of the transitional justice “field”, proposed that there existed 

three key themes in transitional justice research, namely research on whether 

transitional justice is successful in achieving its aims; research which is critical of the 

notion of transitional justice and its consequences for conceptions of justice more 

generally; and research on the interaction between transitional justice and gender.120 

This section will focus on that final body of research. Feminist analyses of transitional 

justice have been described as “complex, multi-layered and still in the process of 

engagement”, with their relevance “only slowly being revealed” through such 

engagement.121 Indeed, categorising scholarship as feminist itself can be controversial, 

given the roots of feminist legal theory in “a range of different political, cultural, and 

philosophical traditions”.122 These diverse roots, coupled with the “diversification” of 

feminist legal theory over recent decades, have made it more and more difficult to 

identify any “characteristic theoretical positions” such as “liberal, radical, 

postmodern” and so on.123 This thesis, in exploring feminist critiques of transitional 
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justice, thus follows Ní Aoláin’s approach of an “eclectic theorization” of feminism.124 

In doing so, it does not seek to provide a complete account of feminist critique of 

transitional justice; rather, it understands feminist research as an opportunity to 

“highlight and explore the gendered content of law” to challenge the presumptions of 

neutrality that underpin it, and to “track and expose law’s implication in women’s 

disadvantage”.125 As such, this section will explore how feminist literature has thus far 

explored the gendered nature of transitional justice. Through this exploration, it will 

be shown that participation emerges as a key theme within this literature, but that the 

varying perspectives on the concept require a more sustained engagement with what 

participation is and why it is important. 

2.2.1 –The Gendered Nature of Transitional Justice  

While authors including Teitel126 and Arthur127 have provided accounts of the historical 

development of transitional justice, Ní Aoláin has argued that no “macro women’s 

history of transitional justice” has yet been produced.128 There has, however, been 

significant feminist engagement with international law since the “formidable 

groundwork”129 laid by Charlesworth, Chinkin and Wright in their 1991 work 

“Feminist Approaches to International Law”.130 Transitional justice scholarship has 

been argued to have enjoyed a “healthy cross-pollination” with this strand of enquiry, 

and its exploration of the many ways in which law is gendered to men’s advantage.131 

In order to understand how such critiques relate and apply to the transitional justice 

field, it is necessary to first examine the legal norms and principles which underpin 

transitional justice.  
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There remains debate within transitional justice discourses about what transitional 

justice actually is, what it aims to achieve, and what circumstances can be said to 

constitute transition. For example, the United Nations’ definition of transitional justice 

adopted by this thesis understands transitional justice as “the full range of processes 

and mechanisms associated with a society’s attempts to come to terms with a legacy 

of large-scale past abuses”.132 However, this definition does not explicitly outline what 

types of abuses might require a transitional response, nor in what circumstances such 

a response might be warranted. Indeed, debate exists in scholarship as to whether 

transitional justice ought to be limited to extraordinary circumstances, or whether it 

can be employed as a means of addressing continuous violence not associated with 

armed conflict.133 Furthermore, scholars are divided on whether or not transitional 

justice can actually be said to constitute its own field of practice and scholarship.134 As 

such, a great deal of scholarship interrogates the circumstances that ought to require a 

transitional justice process; and when the transition itself can be said to have begun 

and ended.135  

In her seminal work, Transitional Justice, Ruti Teitel notes the endurance of “the 

question of transition to what?”136 At its core, this is a question about the objectives 
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that communities hope to achieve through transitional justice processes, and the types 

of societies they hope to build. The United Nations has argued that transitional justice 

is pursued “in order to ensure accountability, serve justice and achieve 

reconciliation”.137 Transitional justice scholarship proposes a variety of additional 

aims, including creating an historical record of abuses;138 promoting reconciliation 

through shared narratives;139 maintaining delicate power balances in the post-conflict 

state;140 engaging non-state actors;141 societal change;142 capacity building;143 and 

human security.144 However, even with such a broad range of aims, transitional justice 

is commonly understood as “change in a liberalizing direction” based on liberal, 

Western values such as the promotion of democracy and the rule of law.145 It has been 

argued that this understanding has itself been fuelled by the involvement of 

international organisations in transitional justice, with its “normative framework” 

largely a result of the United Nations’ promotion of international law norms in 

transitioning societies.146 The promotion of liberal democracy has been argued to be 

desirable because, of all constitutional models, liberal democracy is perceived as the 

best available.147 However, these liberal underpinnings have invited critique, 

particularly in feminist scholarship on international law. 
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2.2.1.1 – Liberalism as Patriarchy 

Feminist engagement with international law and with transitional justice more 

specifically has noted with discomfort the relationship between international law’s 

liberal underpinnings and patriarchy. Charlesworth, Chinkin and Wright’s early 

feminist intervention in the field of international law identified this issue. They 

proposed that, by assuming that international norms are applied universally and 

neutrally, international jurisprudence precludes an understanding of the gendered 

nature of these norms, and their differential impacts on men and women.148 As a result, 

men’s experiences may be treated as the default, while “women’s experiences of the 

operation of these laws tend to be silenced or discounted.”149 This can be seen in the 

field of international human rights law, which has been argued to be based on 

masculine assumptions and primarily concerned with “protecting men from state 

intervention in areas of predominant concern to men rather than upon guaranteeing 

human dignity and human choice to all individuals.”150 By virtue of the legal roots of 

the transitional justice field, such critiques can be extended to transitional justice 

processes.151 Indeed, it has been argued that transitional justice’s normative roots in 

“the fields of armed conflict, human rights and international criminal law” position 

women “as outsiders to the mainstream of contemporary legal norms”.152 

Furthermore, Chinkin has argued that concepts such as “democracy, the rule of law, 

and human rights” themselves are gendered, because they are “based upon male 

premises about law and governance”, and understand the “universal citizen” as 

male.153 Indeed, various strands of feminist scholarship have highlighted the ways in 

which the presumed neutrality of concepts such as the rule of law can obscure 
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structural, gendered inequalities.154 For example, scholars have criticised the 

understanding of the rule of law as “universal rules uniformly applied,” noting that 

this presumes against the pervasive gender inequality which produces violence against 

women in the private sphere.155 This can be seen in the transitional justice context, 

where narrow, “legalistic” understandings and interpretations of the “harms” of armed 

conflict can further exclude women and their experiences from the scope of 

transitional justice processes.156 In addition, it has been argued that state-centric 

processes are unlikely to fully address gender concerns because the construction of the 

state within law depends on an outdated paradigm of men occupying public and 

political life and women relegated to the home.157 Others have argued that the rule of 

law itself is “compatible with gross violations of human rights” because it is more 

concerned with the interpretation of rules than their actual content.158 As such, the 

implementation of a particular set of laws in a transitional society does not necessarily 

denote any commitment to social or political transformation nor to improving 

women’s lives.159 Indeed, some scholars have even argued that law, by its nature, is a 

tool for enforcing “women’s oppression”.160 

The grounding of transitional justice processes in liberal values and norms is further 

reflected in scholarly argument that transitional justice processes afford more attention 

to civil and political rights than to economic and social.161 For example, a reliance on 
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civil and political rights in transitional justice processes has been argued to neglect the 

material needs of citizens in favour of creating democratic institutions.162 Furthermore, 

a focus within transitional justice processes on civil and political rights does not 

adequately attend to the underlying causes of conflicts, which may be social and 

economic in nature.163 Indeed, in reacting to “crises”, international law makes invisible 

the violence against women that forms part of the “status quo” and thus fails to fall 

within the remit of international law.164 This has been acknowledged to some extent 

in international “soft law” standards such as the Nairobi Declaration on Women’s and 

Girls’ Right to a Remedy and Reparation, which explains that “reintegration and 

restitution by themselves are not sufficient goals of reparation, since the origins of 

violations of women’s and girls’ human rights predate the conflict situation”.165 Such 

violations are not only physical or sexual, but may have “economic, social, and 

political dimensions”,166 and thus may not fit comfortably within the scope of human 

rights violations covered by the mandates of transitional justice processes.167 For 

example, the economic inequalities and marginalisation experienced by women often 

not only predate “the direct violence of war” but are also “frequently exacerbated by 

war and its aftermath”, and yet are seldom addressed by post-conflict accountability 

mechanisms.168 Nevertheless, the “dominance of legalism” in transitional justice 

processes has been described as a “key trend” in transitional justice scholarship and 

                                                 
Colombia, where a policy of short-term reparations was adopted rather than any comprehensive attempt 

to address structural socioeconomic concerns. This led Pamina Firchow to ask “Must our communities 

bleed to receive social services?”. See Pamina Firchow, “Must Our Communities Bleed to Receive 

Social Services? Development Projects and Collective Reparations Schemes In Colombia” (2013) 8(3) 

Journal of Peacebuilding and Development 50 
162 Gready and Robins (n 43) 341-2 
163 ibid 342 
164 Hilary Charlesworth, “International Law: A Discipline of Crisis” (2002) 65(3) Modern Law Review 

159 

377, 389  
165 Nairobi Declaration on Women’s and Girls’ Right to a Remedy and Reparation (2007). Available at 

<https://www.fidh.org/IMG/pdf/NAIROBI_DECLARATIONeng.pdf> 
166 Cahn “Introduction” (n 37) xxxix 
167 See, e.g. Fionnuala Ní Aoláin and Catherine Turner, “Gender, truth and transition” (2007) 16 UCLA 

Women’s Law Journal 229, 238, which criticises the truth commissions in Chile and El Salvador for 

their failure to address the wide range of violations experienced by women. 
168 Wendy Lambourne and Vivianna Rodriguez Carreon, “Engendering Transitional Justice: a 

Transformative Approach to Building Peace and Attaining Human Rights for Women” (2016) 17 

Human Rights Review 71, 85 

 



   

 

 37 

practice.169 Within this trend, those “thinner” approaches to transitional justice which 

are limited to “formal or instrumental aspects of a legal system”170 have been critiqued 

for their failure to account for the political, social, and economic realities which impact 

on the realisation of rights.171 

The patriarchy inherent in international legal norms is problematic because research 

has proven a causal link between patriarchal systems of governance and the outbreak 

of conflict.172 As such, the “almost unquestioning faith” placed on principles such as 

democracy and the rule of law to restore peace, regardless of local context, has been 

argued to undermine attempts to build gender considerations into transitional justice 

processes.173 This has led to arguments that it is only by challenging the underlying, 

artificial masculine constructions which underpin conflict that further violence can be 

prevented.174 Furthermore, limited, legalistic approaches to transitional justice which 

centre on restoring democracy and the rule of law can result in social and economic 

considerations being overlooked during the transition. Such an oversight is 

problematic from a feminist perspective. Feminist scholars have noted that violations 

of social and economic rights are often described by women as their most significant 

experiences of conflict,175 while social and economic rights also feature prominently 

in women’s demands for the future, post-transitional state.176 A failure to address these 

rights thus calls into question the claim that all rights are “universal, indivisible and 

interdependent and interrelated”.177 Crucially, without access to basic economic and 
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social provisions, women are unlikely to be able to participate in transitional justice 

processes.178 

2.2.1.2 – Liberalism as Western Imperialism 

A broad range of feminist scholarship has highlighted the patriarchy inherent in 

international law, but this scholarship does not present the only challenge to the liberal 

assumptions underpinning that law. In addition, scholars from a range of theoretical 

backgrounds, including “Third World Approaches to International Law” (TWAIL), 

have expressed concern about liberalism’s inherent Western imperialism. Mutua, for 

example – in work that has been described as critiquing human rights through post-

colonial, critical race theory and TWAIL lenses179 – has denounced the “Universal” of 

the Universal Declaration of Human Rights, instead seeing it as evidence of the 

“conceptual, cultural, economic, military and philosophical domination of the 

European West over non-European peoples and traditions.”180 Indeed, Mutua posits 

that “modern international law was inimical to Africa’s interests”, and that it has been 

a used to “cannibalize Africa’s resources and people”.181 Furthermore, the very history 

of law’s role in colonialism is sufficient to generate negative perceptions of 

international law which are not easily dismissed. Scholars from Oloka-Onyango and 

Tamale182 to Orford183 have highlighted the role that law played in the facilitation of 

colonialism, arguing that any claim of law’s “neutrality, impartiality, and rationality” 

is undermined by its role as one of the principal tools of colonisation.184 Similar 
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observations have led Sally Engle Merry to compare international human rights law 

itself to colonialism.185  

Further scholarship has expressed concern about the dominance of human rights 

language in the framing of justice and the expression of justice claims, arguing that 

human rights has become something of a default vocabulary in this regard.186 While 

such critiques acknowledge the potential usefulness of a common language in 

articulating harms, they caution that this can have the unintended effect of obscuring 

alternative framings of justice, which in turn (re)produce a (sometimes inappropriate) 

discourse modelled on Western values of liberalism within non-Western cultures.187 

Expanding on this, Orford has further expressed concern that human rights language 

has been employed to justify and legitimise Western military interventions in the 

global South. She argues that the use of the language of rights in this way constrains 

its future use, resulting in human rights discourse becoming a language of the state, 

rather than one used to make claims against state aggression.188 In addition, the 

perpetuation of Western rights discourses by the human rights movement in turn 

perpetuates conceptions of Western states as civilised and/or saviour states, and non-

Western states as uncivilised, oppressive, or as victims, reflecting a colonial mindset 

and overlooking the complex reality of each state’s political situation.189 

TWAIL scholarship has been described as “an attempt to understand the history, 

structure and process of international law from the perspective of third world states.”190 

In this way, TWAIL scholarship has been argued to reflect “an intellectual (and 

political) commitment to address the situation of the marginalised Third World peoples 
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though various fields of international law”.191 The objectives of TWAIL scholarship 

can, in many ways, be seen to converge with those of feminist approaches to 

international law. For example, it has been argued that both bodies of work interrogate 

the foundational principles of international law with a view to “challenging its value-

neutral assumptions”.192 In this way, TWAIL has been described as providing an 

“oppositional alternative” to traditional approaches to international law.193 

Furthermore, both TWAIL and feminist legal theory have been argued to be primarily 

concerned with power: its exercise, its reproduction, and how hierarchical systems of 

power at the international scale of law might be contested and transformed.194 These 

convergences may give rise to work that can be described as both feminist and TWAIL 

in its approach, and such feminist TWAIL approaches can provide a challenge both to 

the hegemony inherent in international law, and to Western feminist approaches to 

international law which, themselves, reinforce a hegemony of Western imperialism 

which privileges certain female experiences at the expense of others.195  

Such feminist TWAIL scholarship has highlighted the ways in which the underlying 

masculine assumptions of international law can particularly disadvantage women in 

the Global South. For example, it has been argued that international law affords 

privilege to “Western feminists” over “non-Western women”, producing a 

“presumptive positionality” of Western women as problem solvers and making 

invisible the agency of non-Western women.196 Furthermore, the hierarchy of harms 

that emerges in the transitional space is based on a set of Western assumptions and 

values by virtue of the involvement of the international organisations and legal actors, 

who themselves frequently fail to adequately estimate their own gender biases.197 As a 

result, these various actors, by virtue of their involvement in a transitional justice 
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process, can export their own particular brand of patriarchy, replicating Western 

gender biases in the transitional justice context in question.198 The subsequent failure 

of such actors to recognise this influence compounds the failure to adequately include 

women in transitional justice processes.199 As such, women’s interests can be perceived 

to be, or may actually be, inadequately served by transitional justice processes which 

are based on these assumptions, 200 especially in the absence of any interrogation of 

these assumptions and how they have been produced.  

Related to these issues is the perception that international law is motivated by 

“[r]escuing the ‘other woman’”.201 “Rescuing the ‘other woman’” is a narrative by 

which (usually Third World) women must be incorporated into liberal rights 

discourses of international law in order to access “progress and modernity”.202 Feminist 

approaches have interrogated this narrative.203 By questioning the “perceived gains of 

feminism” associated with “the institutional human rights complex”, such scholarship 

has argued that human rights law and its associated discourses “have not perceptibly 

led to more liberation” for women in the Global South.204 Instead, through a process of 

“epistemic violence”, women’s emancipation has been appropriated in order to pursue 

liberal, imperial projects.205 In this way, liberalism is reproduced using “assumed 

knowledge about the ‘other woman’ without doing the hard work of knowing her”.206 

Feminist perspectives, including feminist TWAIL perspectives, are therefore 

instructive in their engagement with “complex questions regarding identity and 
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power”.207 Such questions can reveal the “multidimensionality” of Third World 

Women’s identities, and how issues relating to their “race, class, ethnicity, culture and 

gender” come to shape their experiences.208 

2.2.1.3 – Liberalism as a Barrier to Participation 

The above discussion points to a key theme emerging in scholarship discussed thus 

far: that the liberal underpinnings of transitional justice gender the concept so as to be 

disadvantageous to women, and particularly those women from the most globally 

marginalised groups. The grounding of transitional justice in gendered assumptions, 

in turn, produces gendered transitional justice processes, with their gendered nature 

then acting as a barrier to women’s participation. Research carried out in Peru, 

Rwanda, and Sierra Leone with support from the United Nations Development Fund 

for Women demonstrates that justice mechanisms based on masculine values and 

assumptions are likely to exclude women from participating.209 This trend has been 

observed at every stage of post-conflict processes, from peace negotiations and peace 

agreements, to the design and operation of transitional justice processes.210 In this way, 

it has been argued that the “majority” of citizens not actively involved in directing 

armed conflict have their needs dictated by a “minority” of (usually male) conflict 

actors whose participation in post-conflict processes is prioritised.211 This domination 

of transitional justice processes by certain men also affects the types of harms that are 

addressed, meaning that male concerns are prioritised while women’s experiences of 

violence are afforded less attention, if they are addressed at all.212 This is not to say 

that women’s experiences of conflict and its associated violence are hegemonic. 

Women may experience conflict in diverse ways. However, without affording 
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attention to the full range of women’s experiences, processes risk reducing women to 

a singular victim category, as will be explored in the following subsection.  

2.2.2 – Vulnerability and Victimhood 

Feminist literature on transitional justice has proposed that patriarchal norms can make 

women more vulnerable to violence during conflict. Davis, for example, argues that 

women’s vulnerability to violence and discrimination is rooted in norms arising from 

patriarchal systems of power, with that vulnerability more pronounced when gender is 

combined with other identities, such as race, ethnicity, religion, or sexuality.213 This 

vulnerability to violence has been argued to prevent women from being able to 

meaningfully participate in transitional justice processes.214 However, there is concern 

within such scholarship that transitional justice discourses – whether in scholarship or 

in the processes themselves – emphasise women’s vulnerability to violence above all 

else, thus obscuring their other experiences of conflict. Engle has argued that the two 

principal legal and political “understandings of the relationship between gender and 

conflict today” are that sexual violence forms the primary concern regarding gender 

and conflict, and that sexual violence is employed as a deliberate “tactic of war” and 

requires a criminal response.215 For example, Diane Orentlicher, arguing that increased 

attention to “the special concerns of women” is a success of contemporary transitional 

justice efforts, bases this argument only on the attention given to sexual crimes in the 

transitional context.216 While important, this provides only a limited view of women 

and their experiences of conflict. This subsection will therefore explore how such a 

limited view has been perceived to disadvantage women in the transitional context.  
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Feminist literature on transitional justice is highly critical of processes which are 

interpreted as reducing women to victims, thereby stripping them of their agency.217 

For example, within transitional justice literature, there are emerging critiques of the 

WPS Agenda for its focus on women’s experiences as victims of sexual violence at 

the expense of their full range of conflict-era experiences.218 The construction of 

women as subjects of the WPS Agenda will be discussed in detail in the seventh 

chapter of this thesis, but it is important to note here that, while research has 

acknowledged the importance and enduring influence of UNSCR 1325,219 critics have 

noted with concern its focus on women’s experiences and needs as victims over their 

meaningful contributions to transitional justice processes.220 Zarkov has argued that, 

according to the resolutions of the WPS Agenda, “the rape of a local woman by a local 

man” poses a worse threat to international security than the destruction and/or theft of 

the same woman’s property, land, and social and economic resources.221 She argues 

that this has allowed racist and colonial narratives of conflict to (re-)emerge whereby 

local women are victimised by primitive local men, requiring intervention by the 

West.222 Indeed, it has been argued that Western academics continue to speak for 

subjects of transitional justice, assuming that they are best placed to understand their 

needs.223 Similarly, the law of armed conflict (LOAC) has been criticised for relying 

on the construction of two essentialist genders: the masculine “warrior” and the 

feminine victim requiring protection.224 Gardam has argued that this results in the 

perpetuation of “limiting and destructive gender stereotypes” every time that this law 

                                                 
217 See, e.g. Zetes (n 3) 1295-6; Karen Engle, “The Grip of Sexual Violence: Reading UN Security 

Council Resolutions on Human Security” in Gina Heathcote and Dianne Otto (eds), Rethinking 

Peacekeeping, Gender Equality and Collective Security (Palgrave Macmillan 2014) 33 
218 Cahn “Introduction” (n 37) xxxviii; Engle, “The Grip of Sexual Violence” (n 217) 26 
219 Rees and Chinkin (n 13) 1215 
220 Zetes (n 3) 1303-4; Zarkov (n 15) 28 
221 Zarkov (n 15) 28 
222 ibid 
223 Kieran McEvoy and Kirsten McConnachie, “Victims and Transitional Justice: Voice, Agency and 

Blame” (2013) 22(4) Social & Legal Studies 489, 498; Gayatri Chakravorty Spivak, “Can the subaltern 

speak?” in Cary Nelson and Lawrence Grossberg (eds), Marxism and the Interpretation of Culture 

(MacMillan 1988) 305  
224 Gardam, “The Silences in the Rules” (n 155) 35-6 

 



   

 

 45 

is applied, and has criticised the lack of critical feminist engagement with this area of 

law.225  

When discussing victims of a conflict or repressive regime, it must be acknowledged 

that the “victim” in each context will always be a construction and depend on the 

perception of those using the label.226 Furthermore, through the “production” of the 

victim in the narrative of the transitional justice process, a “language of victimisation” 

emerges, limiting participants in such processes in what they are able to say and how 

they are able to say it.227 Perhaps for this reason, it has been argued that facilitating 

participation in transitional justice processes only on the basis of individuals’ 

experiences of victimhood can undermine the agency of those victims.228 The 

differences between victims, and the particularities of their experiences, are thus 

“erased under the power of an internationally sanctified vocabulary for their self-

understanding, self-presentation and representation as ‘victims’ of human rights 

abuse”.229 Such constructions also obscure the reality that victims and perpetrators are 

not mutually exclusive categories. As will be outlined in the sixth chapter of this thesis, 

individuals may variously occupy either identity at different times during conflict and 

transition.230 

These constructions of women as victims have been argued to contribute to actors at 

the United Nations level placing greater emphasis on protecting women from conflict-

related sexual violence than on ensuring their meaningful participation in processes 
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related to conflict and transition.231 Furthermore, a focus on women as victims of 

violence, particularly sexual violence, has been argued to detract from efforts to 

facilitate women’s meaningful participation in transitional justice processes,232 while 

the ways in which initiatives define victims or the categories of harms on which they 

allow testimony have been argued to prevent meaningful engagement of some 

participants.233 What is less clear, from this scholarship, is how this occurs. What is the 

process by which portrayals of vulnerability and constructions of victimhood actually 

inhibit meaningful participation in transitional justice processes? What is the 

relationship between women’s portrayal and their participation? 

2.2.3 – Why Participation? 

Women’s participation in legal and political processes has been described as a key 

facet of women’s “empowerment”, and a key objective in the pursuit of gender 

equality.234 O’Rourke, in a 2015 review of feminist transitional justice scholarship, 

proposed that women’s participation in the “processes and institutions of transitional 

justice” was one of three “feminist priorities” observed in the literature, along with the 

recognition of gendered harms experienced by women, and addressing those structural 

inequalities that disadvantage them.235 This literature advocates for improving 

participation, and outlines ways in which participation in transitional justice processes 

might be improved.236 While the wide spectrum of feminist scholars may not always 

agree on the political objectives of transitions, there is broad agreement across 

transitional justice scholarship that women ought to be involved in these processes.237 

In fact, Bell and O’Rourke argue that it is perhaps the divergence of opinion in feminist 

scholarship regarding the goals of transitional justice, at global and local scales, that 
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has led to the feminist focus on participation.238 They, for their part, suggest that 

contemporary scholarship features two principal arguments for improving women’s 

participation. The first is that, simply by virtue of making up half of the population 

(sometimes more in transitional societies), women ought to be included in the 

processes.239 The second argument centres around the specific, gendered needs of 

women in the transitional phase, which are unlikely to be addressed without women’s 

involvement in the processes.240 This argument can also extend to other “protected” 

categories, including “religion [and] ethnicity”.241 There also exists a third argument 

in favour of expanding women’s participation in transitional justice processes: that 

their participation brings about better outcomes for the community as a whole.242 It is 

argued that women’s broad and varied experiences of conflict can be distinct from 

men’s, meaning that their contributions are indispensable to the construction of 

transitional justice processes.243 As such, it has been argued that failure to include these 

perspectives risks the overall success of these processes.244 These arguments are 

reflected in the emphasis that the WPS Agenda places on securing women’s 

participation in post-conflict justice processes.245 The prominence of participation in 

that Agenda therefore raises the questions of why and how women’s participation is 

limited in the first place. It is these questions that this thesis seeks to address. It is 

argued here that, while much scholarship addresses women’s low participation, 

barriers to women’s participation, and how these barriers might be overcome, less 

attention has been paid to the relationship between this underrepresentation of women, 

and how they are constructed as subjects of transitional justice. That is, the relationship 
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between women’s participation, and their portrayal. It is proposed here that this 

presents an opportunity for an exploration and interrogation of this relationship. 

2.2.4 – Reflections on Transitional Justice’s “Participation Problem” 

This section has demonstrated how contemporary feminist scholarship considers the 

liberal, Western underpinnings of transitional justice as a form of patriarchy, with an 

impact on the ways they are portrayed in the transitional context, and on the ways in 

which women are able to participate in transitional justice processes. Various strands 

of scholarship make clear arguments about how the gendered nature of these processes 

acts as a barrier to participation and perpetuates limited portrayals of women 

characterised by vulnerability and victimhood. However, this literature does not fully 

contend with the relationship between participation and portrayal. While some 

scholarship has explored the construction of the victim subject, and particularly the 

woman victim subject, of transitional justice, it is argued here that there remains an 

opportunity to explore the relationship between such constructions and the ways in 

which women participate in transitional justice processes. As such, the next section of 

this chapter seeks to unpack this opportunity. It will explore how critical analyses of 

participation have been carried out in other fields of study, with a view to 

understanding how this relationship between portrayal and participation might be 

analysed for the purposes of this thesis.  

 

2.3 – Critical Participation 

As has been discussed thus far, contemporary scholarship on transitional justice argues 

that women’s participation in transitional justice processes remains inadequate. This 

occurs in spite of the existence of a regulatory framework requiring their participation 

on an equal basis with men.246 Increasing women’s participation in transitional justice 
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is a prominent focus of feminist scholarship in the field,247 with some scholars arguing 

for increased inclusion of women in transitional justice processes on the basis of their 

potential positive contributions to these processes.248 In addition to this feminist focus 

on women’s participation, securing broad public participation in transitional justice 

mechanisms is increasingly seen as central to their success. The United Nations 

Secretary-General has argued that “the most successful [transitional justice] 

experiences owe a large part of their success to the quality and quantity of public and 

victim consultation carried out”.249 Orentlicher has further advocated for approaches 

which allow for the participation of victims in order to ensure that transitional justice 

processes are designed according to their needs.250 However, this does not provide 

clarity as to what participation means in a transitional justice context, or as to what 

types of participatory practices could satisfy such calls for participation.  

This thesis has been clear in its intention to analyse the relationship between women’s 

participation and their portrayal in transitional justice processes. In order to further 

ground this analysis, this section will explore what participation has been understood 

to mean in transitional justice contexts. It will do so by first exploring how 

participation has been treated in broader transitional justice scholarship, arguing that 

such scholarship has not yet produced any clear consensus about what participation 

means for the purposes of transitional justice processes. Scholarly attention to 

participation is not limited to the transitional justice field, but has become particularly 

prominent in related fields such as development251 and peace studies.252 This has led to 

the emergence of a growing body of critical participation scholarship in these fields. 

As such, having explored how participation is treated in transitional justice literature, 

this section will then turn to critical participation scholarship to explore how it has 
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approached participation. While the critical participation scholarship explored does 

not emanate from the same legal discipline within which this thesis is located, there 

are nevertheless significant convergences between the fields of development and 

transitional justice. Indeed, as Dixon has argued, both development and transitional 

justice concern themselves with “understanding and influencing interrelated processes 

of social, political and economic change”, with “developing countries” also those most 

likely to experience transitional justice in some form.253 As such, it will be argued that 

a careful and thoughtful exploration of this different (although related) field of study 

provides instructive insights which can bolster the analysis undertaken in this thesis. 

This section will therefore conclude by proposing that the linking of participation with 

space in this critical participation scholarship, and particularly as pioneered in the work 

of Andrea Cornwall, provides a fruitful avenue for the analysis in this thesis. In 

particular, it will be argued that the inherent spatiality of participation as a concept 

invites a spatial analysis, and the exploration of legal geography as an analytical lens 

for this research. 

2.3.1 – Approaches to Participation in Transitional Justice Literature 

Participatory practices differ depending on the type of justice mechanism being 

employed.254 With this in mind, some key themes emerge in transitional justice 

literature as regards its treatment of participation and participatory efforts. First, a 

range of transitional justice scholarship often discusses the timing of participatory 

practices in transitional justice mechanisms. Many scholars have argued that those 

implementing processes should aim to ensure that the public are able to participate in 

these processes at the earliest possible stage. Triponel and Pearson, for example, argue 

that encouraging public participation during the design of the mechanism “paves the 
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way for increased participation throughout its period of operation”.255 Selim argues for 

participation “at every stage” of the transitional justice process, beginning with asking 

affected communities whether transitional justice is something they want to pursue in 

the first place.256 From a feminist perspective, El-Bushra argues that ensuring women’s 

participation is most important at the early stages of transitional justice and 

peacebuilding processes, as once the parameters for the process have been established, 

the opportunities to increase participation will be limited and will likely be defined 

according to the views of the dominant parties to the conflict and resultant post-conflict 

efforts.257  

A second theme that emerges concerns opportunities to participate in the design of the 

processes. It has been highlighted that transitional justice often involves the imposition 

of models and mechanisms which have been designed by international experts with 

little input from the affected community.258 Feminist scholarship has argued that 

participation often means little more than the inclusion of a few women in existing 

processes which are based on male assumptions, experiences, and biases, with little to 

no acknowledgement of structural gender discrimination.259 This is compounded when 

one looks at the participation of non-Western women, with Oloka-Onyango and 

Tamale arguing against the “charade of ‘participation’” created “when Western and 

multilateral institutions graft a ‘gender agenda’ onto their activities”, arguing that such 

processes are emblematic of the fact that conversations about international feminism 

continue to exclude “third world women”.260 This is what Josephine Jarpa Dawuni has 

termed the “add African/Third World women and stir” approach.261 Because of this, 

Otto cautions against facilitating participation in existing, gendered frameworks for 

peace, and instead advocates for a stronger understanding of the gendered nature of 

conflict and transition.262 This reflects critiques of women’s inadequate participation 
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outlined in the thesis thus far, but does not necessarily clarify an understanding of 

participation as a concept for the purposes of transitional justice. 

As such, while there does appear to be agreement that the most successful participatory 

efforts will take place from the beginning of the process, and will involve a broad 

range of voices in their conception, there is still a dearth of legal, transitional justice 

scholarship which specifically explores participation either as a concept or in practice. 

Selim proposes that participation literature has been prevalent in discourses on 

development but has yet to be fully explored in terms of transitional justice.263 Given 

that transitional justice (and particularly truth and reconciliation commissions) “has 

increasingly been framed as a victim-centred process”, this presents an opportunity for 

further exploration of participation in a transitional justice context.264  

2.3.2 – Participation in Other Disciplines 

It has been argued that “a growing number of academics, practitioners and policy 

makers have advocated for the adaptation of participatory methods from development 

studies” to the field of transitional justice.265 This is important, as without a clear 

understanding of what participation is or ought to be, it becomes difficult to improve. 

Looking at how participation has been addressed in other fields of scholarship reveals 

that defining it as a concept is not uncontroversial. Writing in 2003, Andrea Cornwall 

described “participatory alternatives to expert-driven process” as having “gained 

ground”, increasing in both popularity and legitimacy in the development field.266 

However, despite the concept’s popularity, she has described participation as an 

“infinitely malleable concept” which can mean “almost anything that involves 

people”.267 Croft and Beresford have further described participation as “one of those 

contentious words… which can seem to mean everything and nothing” within its own 
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constantly evolving rhetoric.268 Because of this, it is argued that participation can 

“easily be reframed to meet almost any demand made of it”, with the concept therefore 

potentially holding conflicting meanings depending on the context.269 Indeed, 

scholarship from the transitional justice and development fields variously describes 

participation as a “means” of improving the efficiency or efficacy of processes, or as 

an “end” in itself.270 Furthermore, discussing the WPS Agenda in the international 

relations context, Kirby and Shepherd argue that the requirement for participation is 

not always adhered to, and that when it is, starkly different forms of participation could 

be interpreted as having fulfilled that requirement.271 For example, a quantitative 

measure of participation – that is, the number of people who have been involved in a 

particular process – will not always provide much information about participation, 

given that “presence does not indicate participation”.272 As Awuh argues, participation 

is often imagined as an “in-between stage” existing between the conception of a project 

and the achievement of outcomes. 273 What actually happens during the participation 

stage is often unclear: it is “viewed as a maze in which ‘something happens’ and an 

outcome is derived – basing the idea of participation on assumptions and 

speculations”.274 Perhaps as a result of these ambiguities, a distinct body of critical 

participation scholarship has emerged particularly in the field of development studies. 

The subsequent sections will explore insights from this scholarship, arguing that a 

renewed focus on participation in transitional justice can allow for an analysis of the 
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relationship between women’s participation in transitional justice processes, and their 

portrayals in these processes. 

2.3.3 – The Emergence of Critical Participation Scholarship 

Christens and Speer have traced the evolution of participatory approaches within 

international development discourses and praxis.275 They describe “visible early 

promoters of participatory techniques in development and research”, such as 

Chambers in the 1980s,276 and Fals-Borda and Rahman277 in the early 1990s, as 

“vociferously opposed to the existing ‘top-down’ approaches of institutions.”278 As 

such, the advent of such participatory approaches was, in itself, a critical response to 

the entrenched power relations of traditional approaches to development. However, 

over time, such ideas are argued to have lost their critical edge. As Christens and Speer 

note, what was once “a radical critique” of development has, in the span of only a few 

decades, “become a staple of international development practice”, and has, for many 

scholars, failed to live up to its aims.279 Indeed, it has been argued that participation is 

now considered a right by the United Nations Development Programme, with 

consequences for how development projects are designed and managed.280 Cornwall 

has further argued that, in the development sphere, the use of the term “empowerment” 

appears to centre on the idea of “relocating the poor with the prevailing order”.281 

Within this paradigm, global power relations are not disrupted; rather, marginalised 

communities are invited to participate in processes that have been designed without 

their input. The emphasis is on “bringing them in, finding them a place, lending them 

opportunities, empowering them, inviting them to participate.”282 Thus, over time, a 
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once radical term used to describe self-actualisation has become “an instrument of 

managed intervention”.283  

In the opening chapter of their edited collection, Participation: The New Tyranny, 

Cooke and Kothari describe participation in development projects as a form of 

“tyranny” which undermines its suggested transformative effects.284 This “tyranny” 

emerges in three distinct ways. First, Cooke and Kothari argue that decision-making 

powers remain with development institutions and funders, who continue to dominate 

participatory processes, albeit counter to the bottom-up ethos of participation.285 

Second, they argue that discourses and practices of participation do not account for 

existing group power dynamics, and as a result can reinforce or exacerbate existing 

local power imbalances. Rather than address these issues, they argue that such 

problems are overlooked or ignored by scholarship which advocates for 

participation.286 Third, it is argued that the participatory methods advanced by such 

scholarship have not been appropriately debated or scrutinised, and as such, an 

overwhelming focus on participation obfuscates other methods which might be 

appropriate within development settings. 287 

For Christens and Speer, the “tyranny” of participation arises from its “largely 

maintaining existing power relationships, though masking this power behind the 

rhetoric and techniques of participation”.288 Further critical participation literature 

explores the relationship between participation and power. Croft and Beresford, for 

example, have discussed this uneasy relationship, arguing that while many associate 

involvement in processes with ideas like influence or empowerment, these ideas “are 

not necessarily synonymous with the practice of participation.”289 Research by 

Hildyard, Hegde, Wolvekamp and Reddy argues that, as a result of development 
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institutions’ blindness to power relations at the local level, local knowledge is always 

a reflection of local power dynamics.290 This is reflected in Cornwall’s observation of 

the similarities between participatory practices within development and colonial 

structures of governance, 291 themselves reminiscent of the colonial echoes within the 

modern day human rights movement. A further critique proposes that while 

participation has been imagined as a challenge to “managerial and professional 

power”, in reality participatory processes themselves tend to marginalise “critical 

voices”, further undermining participation’s “potential as a countervailing power”.292 

This, again, reflects critiques of international law and the international human rights 

movement outlined in the previous section, which caution against allowing human 

rights language, as a default vocabulary, to marginalise alternative framings of justice. 

The marginalisation of critical voices by participatory approaches may particularly be 

observed in “invited spaces”;293 that is, spaces of/for participation “orchestrated by an 

external agency of some kind, be it state or non-governmental” (discussed in further 

detail in the next subsection).294 Because of this, and the decision of some potential 

participants not to participate, Glimmerveen, Ybema, and Nies argue that participatory 

processes feature mostly those participants who are willing to “participate as partners 

rather than as critical challengers”, whilst excluding those who might take a more 

“antagonistic stance”.295 In this way, participatory approaches may produce a 

dichotomy of insiders and outsiders – a phenomenon which will be discussed in further 

detail in the context of women’s participation later in this thesis.296 Furthermore, it has 

been argued that participatory processes can “reinforce exclusion of women, the poor 

and the socially marginalized”.297 Such exclusions can undermine both the objectives 
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and the transformative potential of the participatory process. Even where marginalised 

groups are able to access such processes, scholarship has further noted, with concern, 

the difficulties associated with translating participation into “influence”.298 It has been 

argued that there is no “magic participation wand” that conjures up empowerment.299 

That is, participation alone may be insufficient to address ongoing social 

marginalisation. 

Even given these strong critiques of participation, this critical scholarship does not 

necessarily see the concept as beyond redemption. A later edited collection titled From 

Tyranny to Transformation300 – published just three years after The New Tyranny – 

does not attempt to deny any of the arguments made in The New Tyranny but rather 

seeks to extend the critical debate. While featuring critique of participation, the book 

does not seek to wholly undermine the scholarship and practice associated with it. 

Rather, one of its principal recommendations is for “more modest and gradualist 

rhetoric”;301 that is, a more realistic discussion of what participation can actually 

achieve. Importantly, the book features contributions on the spatial aspects of 

participation, proposing that spatial understandings of participation might offer 

redemptive possibilities. With this in mind, the next subsection will argue that this 

spatial theme, in particular, provides useful insights which help to bring together 

scholarship on participation with the issue of women’s participation in transitional 

justice processes. 

2.3.4 – Participation as Access to Space 

One of the reasons that participation is so important for women in the transitional 

justice context is that, unless they are able to participate in transitional justice 

processes, women will ultimately be unable to make further rights claims through these 

processes. Furthermore, they may, in turn, find it difficult to make rights claims 
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through any institutions that are produced by these processes, having been excluded 

from early discussions about their design.302 In this vein, Gaventa describes the right 

to participation as “the right to claim rights”; as “necessary for making other rights 

real”.303 In this way, participation functions as a “gateway” to rights claims, with any 

associated right to participation existing as something of a “gateway right”. 

Participation, therefore, is a matter of access. Cornwall has described participation as 

“[l]evering open spaces once closed off to citizen voice or public scrutiny”.304 Indeed, 

she describes participation itself as an “inherently spatial” concept, conjuring “images 

of people together – in lines, to vote; in circles, to deliberate and to plan; in rows, to 

be consulted in public meetings and so on.”305 For her, from her perspective as a 

political anthropologist, participation is a means of “positioning citizens in newly 

emerging political and policy arenas, and repositioning them with regard to older 

structures”.306 As such, participation is not only about repositioning citizens within 

public arenas; it is about expanding and reshaping those public arenas themselves. 

Participation has a (re)constituting effect on the spaces in which it occurs.307 

Describing the various spaces in which participation might occur, or to which 

participation might grant access, Cornwall distinguishes between “invited spaces” and 

spaces “that people create for themselves”, noting that while the first can be important 

and effective, they are not always sufficient in securing participation.308 Such invited 

spaces are inherently heterogenous. They involve “various kinds of authorities” 

bringing together different groups of people into processes which may be 

“regularized” or “more transient” in nature.309 The groups invited to participate are 
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likely to have different interests and levels of involvement in processes, with 

accompanying assumptions about these interests. This will then contribute to shaping 

the space.310 These “invited spaces” are distinct from “popular spaces”311 or 

“[c]laimed/created spaces”.312 These are sites of participation which are “claimed by 

less powerful actors”313 as forms of “collective action, self-help initiatives or everyday 

sociality”.314 Such self-mobilised spaces “are often marked less by the considerable 

differences of status and power” seen in invited spaces.315 This is important, since 

critical participation scholarship has previously highlighted the need to correct power 

“imbalances” in order to counter the marginalisation of groups who have been 

excluded from formal spaces of participation.316 Nevertheless, Cornwall discusses the 

ambiguities and unstable borders existing between radical spaces formed by marginal 

communities and those spaces into which they are invited. For Cornwall, such spaces 

“are not separable”; that is, spatial practices within one space will affect the other “as 

relations of power within and across them are constantly reconfigured”.317 Thus, such 

an understanding of participation requires an understanding of space. 

2.3.5 – Reflections on Critical Participation Scholarship 

This section has elaborated on the extent to which transitional justice scholarship has 

engaged with the notion of participation, and has tracked the development of a critical 

participation scholarship in adjacent fields. This critical scholarship provides useful 

insights for an analysis of participation in the transitional justice context, in particular 

the idea of considering participation as access to space. Cornwall envisages the spatial 
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aspects of participation and illustrates participation’s inherent spatiality through her 

distinction between invited and self-mobilised spaces of participation. An 

understanding of these various spaces of participation, how women access them, and 

the extent to which they are able to engage in associated participatory practices 

therefore requires an understanding of space. The exploration of space and the inherent 

spatiality of participation can be contextualised as part of a broader “spatial turn” in 

social research over recent decades.318 This spatial turn, particularly in legal research, 

will be explored in the subsequent section. As such, the section will engage with space 

as a concept emerging from legal geography. It will ultimately argue that legal 

geography can provide an analytical lens through which to view the issue of women’s 

participation in transitional justice contexts, uniting the fields of transitional justice 

and participation.  

 

2.4 – A Spatial Approach 

Thus far, this chapter has explored critiques related to women’s inadequate 

participation in transitional justice processes, which themselves are gendered to 

women’s disadvantage. The chapter has further explored the emergence of critical 

participation scholarship, which illuminates the inherent spatiality of participation as 

a concept. As such, this chapter has proposed that understanding participation as 

access to space offers a potential avenue for analysis of women’s participation in 

transitional justice processes. To explore this avenue, the chapter must now engage 

with the concept of space, as it has emerged in legal geography. In a 2003 piece on 

legal geography, Blomley stated that, in any legal geographical analysis, “the question 

that needs to be asked is ‘so what?’ What is gained by such an association? What 

difference does space make to the analysis of law?”.319 Here, this thesis will follow 

Blomley’s lead by asking: what difference does an understanding of space make to the 
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understanding of women’s participation in transitional justice processes? It will 

ultimately be argued that it is only by considering how women are mutually constituted 

by the spaces and processes of transitional justice itself that it is possible to better 

understand how and to what extent they participate in these processes.  

2.4.1 – Background and Development of Legal Geography 

Many scholars have used the term “spatial turn” to describe developments in social 

research, with Davies describing this turn as the application of geographical concepts 

to understand “the ways in which social formations are embedded in space.”320 Keenan 

similarly proposes that the “spatial turn” describes “attention to space in any analysis 

of the social,” with legal geography the field of scholarship which brings space into 

legal discourse.321 Traditional legal analyses have had a tendency to neglect spatial 

considerations. Blomley, for example, has reflected on this tendency, and has proposed 

that such blindness to local realities is a deliberate effort on the part of early jurists to 

ensure a vision of law as universal.322 Legal geography thus challenges the notion that 

space is simply a “blank” or “smooth” area in which law happens.323 By applying legal 

geographical method, legal geographers can challenge conceptions of how law 

operates within spaces: universally, evenly, without prejudice, politics, or agenda.324 

In this way, legal geography recognises the “relationality” or “co-constitutive” nature 

of law and space.325 Delaney asserts that the “starting point” for critical scholarship in 

general is “the recognition that what the world is like strongly conditions what it’s like 

to be and live in the world.”326 Legal geography, as a form of critical scholarship, 

acknowledges this reality. It begins with the assumption that the ways in which spaces 
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are produced, given meaning, and “invested with power” fundamentally shape social 

life and “what it feels like to be.”327 Legal geography therefore allows for increased 

attention to and analysis of how law operates in context, and as such aligns with the 

critiques of law’s universality presented earlier in this thesis.  

2.4.2 – Broadening the Application of Legal Geography 

Since the advent of this “spatial turn” in legal scholarship, geographical principles 

have been applied to a broad range of legal issues. However, there remains an 

opportunity to expand the application of legal geography further into international law 

and non-Western legal contexts; into critical feminist analyses of law; and into studies 

of transitional justice processes. This subsection will demonstrate how a legal 

geographical analysis of women’s participation in transitional justice has the potential 

to address a gap in existing scholarship, before going on to explain how such an 

analysis provides a useful vantage point for exploration of these issues. 

2.4.2.1 – Legal Geography and the Realm of the International 

While there exists a growing body of literature that explores “the international” 

through the lens of legal geography, international law and processes have been 

specifically identified as an area which would benefit from further attention.328 In a 

similar vein, Carmalt argues that critical geography has neglected study of human 

rights and human rights law in particular.329 Scholarship has also encouraged 

application of legal geography to a broader range of geographical contexts. Gillespie, 

for example, has advocated for the extension of legal geography beyond its application 

to Western notions of territoriality into “non-Western contexts”.330 Others have 
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similarly argued that, while legal geography has become a rich area of study in the 

“Global Northwest”, the development of the scholarship beyond this geographical 

region to include contexts in the Global South, non-urban contexts, and “marginalized 

contexts” ought to be encouraged.331  

2.4.2.2 – Legal Geography and Critical Feminist Approaches 

Keenan has argued that even critical branches of law have not sufficiently focused 

their analysis on space, thus opening the field for a broader range of spatial analyses.332 

In this vein, legal geographical scholarship has called for further “convergences” 

between legal geography and critical feminist approaches.333 Feminist legal 

scholarship has, for a long time, taken account of the “uneven” application of law to 

different groups, and the failure of law to “take account of women’s particular 

locations and the constitutive realities of their lives”.334 Of course, these notions – by 

reference to “locations” and the “uneven” terrain of the law – have an implied 

spatiality, conjuring images of women’s positionality within a legal “domain”. 

However, it has been suggested that engagement between the fields of “feminist 

geography, the legal geographies project, and feminist legal studies is still in its 

infancy” with collaboration between the disciplines frequently “implicit” rather than 

explicitly sought.335 For this reason, Cuomo and Brickell have called for enhanced 

relationships between feminist theory and legal geography, in the same way that 

scholars such as Blomley have worked to bring together law and geography in the first 

place.336 Furthermore, enhancing the relationship between feminist and legal 

geographical approaches can provide a means of undertaking more intersectional 
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analysis, with “intersection” itself being another term with inferred spatiality.337 Calls 

within feminist scholarship for a more “multidimensional” analysis can thus be viewed 

as calls for further spatialisation of such analysis.338 Keenan proposes that legal 

geography is a means of answering these calls, with an analysis that is explicitly spatial 

able to acknowledge the inequalities produced along identity lines, but allowing for 

this to be done in a way which places these inequalities in their broader contexts.339 As 

such, this thesis locates itself in this emerging area of study, and positions itself as an 

early response to these calls for enhancing the relationships between these theoretical 

fields. 

2.4.2.3 – Legal Geography and Transitional Justice 

Transitional justice is a further area of study which is argued to have an implied 

spatiality, thus making it an appropriate topic for spatial analysis. Scholarship on 

conflict argues that “situating” war and peace within space and time allows us to better 

understand the transient nature of the concepts; to understand that they are not discrete 

and mutually exclusive, but often exist concurrently.340 As such, transitions from 

conflict to peace cannot be described as clearly demarcated periods: there is not a neat 

line between war and peace; rather, transition exists as a period without clear 

boundaries. Scholarship has argued that studies on conflict first “fail to systematically 

link the physical/material and sociopolitical aspects of collective conflicts” and, 

second, reinforce the notion of the state as a bounded “container”, with geographical 

analysis proposed as a corrective for these issues.341 Indeed, it has been argued that 

states fail to improve conditions for their citizens because they impose laws without 
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taking into account “the complex, lived reality of the social and physical space where 

[they operate]”.342 This can be seen in the actions of states and intra-state organisations 

during and post-conflict, which often fail to account for multifaceted experiences of 

conflict, instead favouring simplistic narratives. A legal geographical analysis could, 

therefore, allow for a more contextual approach which reveals the broader social and 

spatial conditions which make such narratives possible. 

Even with their implied spatiality, it has been argued that studies of conflict, transition, 

and peace have as yet been neglected as a topic for spatial analysis.343 While Selim’s 

work critically analyses the opportunities and challenges for participation in 

transitional justice contexts,344 this project attempts to understand the relationship 

between participation and portrayal in a way which has yet to be attempted. Benjamin 

Thorne has conducted research which explores the pre-trial processes of the 

International Criminal Tribunal for Rwanda (ICTR), using Michel Foucault’s insights 

on discourse to discern how these processes, the language of legal documents, and 

legal actors come together to “shape who can be a witness and what witnesses can 

recount from their memories”.345 Through a textual analysis of documentation 

associated with the ICTR, he argues that it is possible to ascertain how the witness and 

their testimony are constituted by the “discursive conditions” of the ICTR.346 This 

thesis employs some of Thorne’s insights about the discursive construction of 

participants in legal processes, however it is distinct in its use of legal geography as a 

lens for its analysis. In the transitional justice context, the woman participant in a 

transitional justice process – just like Thorne’s witness at the ICTR – is established 

through the discursive conditions of the law, policy, mandate, or reporting of a 

particular transitional justice mechanism. However, the analysis proposed in this thesis 

goes further by understanding the law, policy, mandate, reporting, and so on as a form 

                                                 
342 Keenan (n 112) 29, citing James C Scott, Seeing like a State: How Certain Schemes to Improve the 

Human Condition Have Failed (Yale University Press 1998) 
343 See, e.g. Björkdahl and Buckley-Zistel, “Spatializing Peace and Conflict” (n 340) 
344 See Selim (n 251), which uses Nepal and Liberia as case studies. 
345 Thorne (n 111) 467 
346 ibid 473 

 



   

 

 66 

of space. The next chapter will demonstrate that space is a process, and through their 

interactions with space, legal subjects are constituted and reconstituted, taken apart 

and reconfigured.347 If participation is understood as access to space, participation too 

has a constitutive effect on the participants in that space. In this way, this research 

project builds on the discursive insights described previously by adding these spatial 

elements to the analysis.  

2.4.3 – Embracing the Spatial Turn 

Rees and Chinkin have argued that the effectiveness of transitional justice processes 

is determined by conflict experiences of violence; gender constructs and patriarchy; 

economic considerations; and the interactions of these elements with each other.348 As 

such, they argue that research on transitional justice requires a means of analysis which 

allows for an exploration of these dynamics and how they interact to shape the post-

conflict space.349 Indeed, much transitional justice scholarship is explicit in its calls for 

greater attention to context in transitional justice practice and research, and in 

cautioning against overlooking the specific local contexts of transitional societies.350 

However, legal geographers argue law is uninterested in context: it operates as an 

almost self-sufficient system with its own language, knowledge, and practitioners, and 

treats its subjects “as if the social and physical contexts of their lives were 

irrelevant.”351 Legal geography, by contrast, is focused on the differing contexts and 
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social meanings “embedded within spaces”.352 As such, it has been argued that 

embracing the spatial turn in law can reveal factors which might otherwise have gone 

unnoticed in a traditional legal analysis.353  

It is argued here that there is immense potential in a spatial analysis in the field of 

transitional justice. Traditional, liberal analyses have noted that law is “shaped by the 

political circumstances” but ultimately argue that law “is not mere product but itself 

structures the transition”.354 Such a view, while acknowledging the constitutive power 

of law, nevertheless obscures how space, law, subjects, and objects come together to 

constitute the transitional justice process. A spatial analysis will therefore reveal 

factors which have as yet gone unseen. As such, a “spatial” approach provides a means 

of examining women’s participation in transitional justice processes by understanding 

participation itself as access to spaces. It also allows for an examination of the ways 

in which participants are constituted as actors within those spaces, particularly through 

an understanding of the texts and documentation associated with those spaces, and the 

new discursive spaces that this documentation creates. This provides an opportunity 

to go beyond evaluating the level or quality of women’s participation, and to explain 

how women participate, which women participate, and the process by which this 

participation is shaped. Importantly, this approach also allows for an intersectional 

analysis of women’s participation, as it requires an exploration of how different 

women are constituted in different ways in different processes, with these processes 

changing over time. 

It is important to note here that this approach is not intended to “cure” the “problem” 

of women’s participation in transitional justice processes. Rather, it intends to uncover 

the relationship between portrayal and participation in a way that acknowledges 

broader context, and which might reveal further factors which affect women’s 

participation. Such an analysis also has the potential to provide some response to the 

myriad calls for the expansion of the legal geography field outlined above, while 
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making a unique contribution to knowledge by bringing together transitional justice, 

participation, and legal geography. Scholarship which specifically brings together 

legal geography, transitional justice, and women’s experiences in these processes 

appears to be limited, presenting an opportunity for a unique analysis which draws 

from broader legal geographical scholarship on international law and its local impacts. 

Applying legal geographical concepts to transitional justice contexts, and the context 

of the Liberian Truth and Reconciliation Commission in particular, would expand its 

application beyond the West to “international” and “Global South contexts”. Not only 

that, using these concepts to examine how women are constituted and participate in 

these contexts generates “convergences” between legal geography, critical feminisms, 

and the thus far neglected area of human rights. In extending legal geography to the 

study of participation in transitional justice contexts, this thesis will apply the concepts 

of space, complexity, and constitutivity. The following chapter will explain why these 

concepts, in particular, lend themselves to a critical analysis of women’s portrayal and 

participation in transitional justice processes. 

 

2.5 – Conclusions 

This thesis proposes a critical approach to transitional justice which asks: “what 

relationship exists between women’s portrayal in transitional justice processes and 

the modes of participation available to them in law?”. In this chapter, it has been 

argued that this approach will allow for an exploration of the circumstances, choices, 

and judgments which produce gendered processes. This will be achieved through a 

spatial approach to analysis based in legal geography, which will form the basis for 

the rest of the thesis. It is argued that such an approach, considering individual 

transitional justice mechanisms and transitional justice generally as spaces, will allow 

for a more nuanced understanding of the dynamics and relationships at play during 

these processes. This approach has the potential to go beyond understanding 

transitional justice mechanisms as neutral places which women struggle to enter, to 

reveal how laws, actors, and places in the transitional context are mutually constitutive 
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of one another. Understanding how women are constituted as actors in these processes 

not only allows us to understand how they interact with the space of participation, but 

to understand their portrayal in the process, and the constitutive relationship between 

this portrayal, or construction, and their participation as a form of spatial practice.  

In the next chapter, the thesis will develop its mode of spatial analysis by reference to 

theoretical work in the field of legal geography. In conducting this spatial analysis, the 

thesis will employ a methodology that uses the Liberian Truth and Reconciliation 

Commission as a case study, referring to its reporting and mandate, as well as relevant 

international law, policy, and literature. In conducting this analysis, it will be important 

to remain mindful of Western biases inherent in transitional justice literature, instead 

recognising the multidimensional nature of all spaces. The analysis will also 

demonstrate a consciousness of historical contexts, noting the temporary nature of 

these spaces. With the methodology established, the thesis will go on to explore the 

conceptual spaces of participation of the Liberian TRC established through its 

reporting. This will involve examining the complexities at play during transitional 

justice processes – the multiple laws, cultures, and customs which compete for 

primacy – and how these dynamics change or are reified at different points during the 

process. The thesis will then analyse how women have been constituted through and 

by that process. Finally, the thesis will explore the links between the modes of 

women’s participation provided for in law and women’s portrayal in the reports of 

transitional justice mechanisms, investigating the mutually constitutive relationship 

between women’s construction and their limited participation.  
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3 - Participation in Transitional Justice Processes: Towards 

a Critical Spatial Discourse Analysis 

3.1 – Introduction  

This thesis has thus far established its aim to explore the problem of women’s 

inadequate participation in transitional justice processes by unearthing what 

relationship, if any, exists between participation and portrayal in transitional justice 

processes and their associated documentation. This chapter’s distinct contribution to 

this aim will be to establish the theoretical framework and methodology to be used in 

this analysis. This chapter argues that it is impossible to fully understand women’s 

participation in transitional justice processes without understanding the spatial, legal, 

and social context(s) which set the conditions for that participation. As was discussed 

in the previous chapter, a range of feminist theorising has critiqued women’s 

participation in transitional justice processes without necessarily engaging with what 

participation actually means in a transitional justice context. While literature reviewed 

in the previous chapter has acknowledged the malleability of terms such as 

“transitional justice” and “participation”, this chapter will argue that terms such as 

“women”, “woman”, and “gender” may also come to hold distinct meanings in the 

transitional justice space, with that space itself serving to constitute women as legal 

subjects. As such, the analysis attempted in this thesis must be able to examine how 

such terms are constructed in the transitional space. 

In its analysis of the “problem” of women’s low or inadequate participation in 

transitional justice processes, the thesis does not seek to redefine terms such as 

“transitional justice”, “participation”, or “women”; nor does it aim to propose new 

models of participation to “correct” the issues it has previously discussed. The 

introduction to this thesis cited Davies, who has argued that the development of a field 

of study is not always the result of a grand re-imagining of that field; rather, it can be 

brought about by an accumulation of smaller, more modest analytical changes “across 
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a broad spectrum of types of intervention”.355 Therefore, what this thesis aims to do is 

to observe this problem from a different vantage point.356 Bennett and Layard argue 

that a legal geographical analysis involves investigation of how “the spatial, the social 

and the legal are braided together” to produce a particular site.357 As such, they argue 

that the resultant task for legal geographers is to “identify each of the braids, to tease 

them apart and to attempt to identify what work law and spatiality are doing at any 

particular place and time.”358 In the transitional justice context, this means accounting 

for the context of the transition, the laws being applied, and the actors involved. These 

factors represent these “braids” or “strands”: understanding the context of the 

transition involves observing the spatial construction of the process; the laws being 

applied within that space form the legal dimension of the analysis; and the actors 

involved in the process represent a social strand.  

This chapter will begin to explore these spatial, legal, and social strands that have been 

braided together in transitional justice contexts and will establish how these might be 

“teased apart”. In doing so, the chapter will provide a detailed overview of the 

theoretical framework and methodological tools to be employed throughout the rest of 

the thesis. In particular, the chapter will return to legal geography, having introduced 

the field briefly in the preceding chapter. In doing so, this chapter will explain the legal 

geographical concepts of space, complexity, and constitutivity which will inform the 

analysis in the rest of the thesis. In order to explore the links between participation and 

portrayal in transitional justice processes, the thesis will use an approach which 

incorporates these spatial elements, and which is grounded in critical discourse 

analysis, producing a method which this thesis terms “critical spatial discourse 

analysis”.  
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3.2 – Legal Geography as a Theoretical Framework 

This chapter will now turn to the theoretical framework which will underpin the 

analysis to be conducted in the rest of this thesis. This framework is constructed around 

the concepts of space, constitutivity, and complexity, each drawn from legal 

geography. This section will now explain these concepts, and will explain how they 

will be used to “untangle” the spatial, legal, and social strands of transitional justice in 

subsequent chapters. It will argue that, by “unpicking” these strands, it is possible to 

observe how women and their participation were constituted for the purposes of the 

Liberian Truth and Reconciliation Commission, thereby revealing the relationship 

between women’s participation and their portrayal. 

3.2.1 – Space 

In legal geography, law is conceived as taking place in particular spaces, removing it 

from the abstract and bringing together “law, society, and space”.359 These spaces may 

be “perceived,” “conceived,” or “lived,” with these elements interacting to produce 

spaces in different ways according to geographical and historical contexts.360 Massey 

posits that space “stretches beyond its (permeable) boundaries so that the inside 

defines part of the outside, and the outside part of the inside”.361 In this way, space 

becomes “plural,” “layered,” and “multidimensional”.362 It reveals “a series of 

carefully worked-up connections through which what we know as the world 

interacts.”363 Multiple spaces may exist and overlap at once, and the relationship 

between these spaces will further impact individual experiences, just as individual 

presences in those spaces will impact the way they are shaped.364  
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Space is also fundamentally shaped by law. Through its analysis of space, legal 

geography uncovers the how law produces spaces and is itself produced by space, with 

spaces themselves “loaded with social meaning” and biased towards certain “identities 

and practices”.365 Furthermore, Delaney argues that law, in the form of “rules and 

rights”, has a direct geographical impact through the way that it physically divides 

spaces, but also constitutes “spatial tactics” which determine how people access or 

interact with those spaces.366 Delaney describes this as the “nomosphere”: the 

inextricably interlinked and mutually constitutive relationship between law and 

space.367 Philippopoulos-Mihalopoulos has similarly defined what he terms “the 

lawscape” as “the way the tautology between law and space unfolds as difference”.368 

That is, the “lawscape” represents the understanding that law and space cannot and do 

not exist separately from one another. For Philippopolous-Mihalopolous, space 

without law would be “a nullifying expanse” that could exist only in the absence of 

conflict or difference, because conflict and difference require rules and processes to 

navigate.369 By the same token, law without space could only ever exist in the abstract 

“as a universal, floating above spatial difference” but never able to be applied in 

context.370 The term “lawscape” then functions as a means of explaining the mutually 

reinforcing relationship between law and space and how they are “folded into each 

other”.371 It understands law and space as “co-emerging, co-constituting and co-

evolving”.372 This reflects Massey’s view of space as representative of the possibility 

of multiplicities, and, crucially, as a “process”.373 Indeed, for Massey, space is “always 

under construction… never finished, never closed”.374 Thus, space, as a concept, 
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provides a lens through which the complex interrelations of space, law, and social 

relations can be understood, making it a valuable theoretical vantage point for the 

study of these elements in the transitional context.  

3.2.2 – Constitutivity 

The previous subsection explained that in legal geography, law and space are mutually 

constitutive, with each being shaped by the other. Delaney describes “constitutivity” 

as the process by which people and things, including the law itself, are continuously 

constituted and reconstituted through numerous iterations.375 These processes “call [the 

person or thing] into being or modify its social significance through the distinctive 

practices of naming, classifying, ruling, governing, or ordering associated with law 

most broadly conceived.”376 In this way – and by imbuing them with legal “signifiers” 

such as “rules, rights, obligations,” – the person or thing becomes legally constituted.377 

In explaining the constitutive process, Delaney asserts that it is not the thing known as 

“law” which legally constitutes things and relationships: this is done by “social actors” 

as agents of law, whether they themselves have been “constituted” by law with state 

power or act privately.378 Davies argues that this requires an understanding that it is the 

movement, actions, and interactions of people in their environments that give meaning 

to law and space. In other words, “both law and space are constituted by the practices 

and interactions of people and things.”379 

While law and space are mutually constitutive of one another, they further “actively 

shape and constitute society, while being themselves continuously socially 

produced”.380 Social relations may be legally constituted through the iterative process 

of dividing the world into binaries such as “public and private” or “domestic and 
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international”.381 Furthermore, Massey has discussed the constitutive power of social 

relations themselves, describing space as “the materialization of social relations which 

have sedimented over time and which are therefore contingent”.382 In other words, for 

Massey, space does not exist as a concrete and abstract entity; rather, it is produced 

over time by social relations.383 Lefebvre similarly posits that social space – far from 

existing as a container for subjects, objects, and relations – is itself a social process.384 

As such, individuals will experience and form part of space in different ways,385 with 

their experiences shaped by structural concerns such as law and culture.386 Indeed, it 

has also been argued that space is “political”: feminist and race scholars have 

uncovered the ways in which law, presumed neutral, produces spaces which have 

gendered or racial consequences for the distribution of power and resources.387 As 

such, this process of constitutivity results in inextricable links between law and legal 

subject.388 Keenan has particularly argued against the “conception of the subject as 

divorced from her surrounding space”,389 proposing instead that “they are themselves 

a part of space as space is a part of them”.390 

3.2.3 – Complexity 

Legal geography recognises the relationship between law and space as kinetic, 

complex, and constantly evolving.391 It has been argued that international law is “not 

static, linear and ordered”.392 Instead, it is “complex, fluid and uncertain”, undergoing 

constant evolutions through the social interactions of practitioners.393 Part of this can 
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be explained by reference to law’s complexity. Within any space, overlapping laws 

from a variety of sources are applicable. Indeed, many authors have cautioned against 

the concept of law as a “system” or series of systems.394 Griffiths, for example, has 

argued that law cannot be neatly compartmentalised into systems; instead, “legal 

reality is a rather unsystematic collage of inconsistent and overlapping parts”.395 The 

tensions, incompatibilities, or inconsistencies produced by the presence of multiple 

laws and legal systems in one space have been described as pluralisms,396 

oppositions,397 and complexities.398  

Delaney explains that “complexity” in legal geography does not refer to the complex 

nature of the space itself, but to the tensions that arise in the ways that legal practices 

operate within it.399 That is to say, the “contradictions, gaps, and slippages in how ‘law 

makes space’”.400 Complexities will evolve through numerous iterations, alongside and 

influenced by the evolution of the space. Spaces and laws may “fade in,” with laws 

being observed before they have been officially enacted, particularly in the case of 

international “soft law” standards.401 Spaces may disappear, or may “linger”, whereby 

the transition between one space and another produces plurality in a legal system.402 

Spaces and laws emerge in a way which is “multiscalar”, consisting of overlapping 

bodies of local, national, and international law: formal and informal, statutory and 

customary, and so on.403 These overlapping laws do not sit neatly on top of one another. 

Rather, they form an intricately entangled web of law and space.404 Furthermore, 

Davies has discussed the “Brighton rock” phenomenon: that law is not constant at all 
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levels and from all vantage points.405 As well as a plurality of laws, there exists a 

plurality of vantage points from which and lenses through which to view those laws.406 

In fact, the inherent complexity of the transitional context means that the extent to 

which rights are addressed in these processes will reflect “choices” by actors,407 

emphasising the role of social relations in producing space.  

3.2.4 – The Production of Space, Law, and Subject 

This section has explained the inextricable relationships that exist between space, law, 

and subject, with each existing and mutually constituting the others in a constant state 

of flux. The complex legal reality of space, alongside the complex web of human social 

relationships existing throughout that space, converge to produce space itself and to 

shape and reshape these spatial, legal, and social elements. The following section will 

explore these themes as applied to the issue of women’s participation in transitional 

justice processes, illustrating how understanding the complex nature of space and its 

constitutive impact provides a lens for examination of participation and portrayal in 

the transitional justice context. The chapter will then move on to explain how these 

legal geographical concepts can contribute to a unique methodology for the study of 

transitional justice, as applied to the reporting of the Liberian Truth and Reconciliation 

Commission. 

 

3.3 – The Space, Constitutivity, and Complexity of Transitional 

Justice 

The previous section outlined the concepts of space, constitutivity, and complexity 

drawn from legal geographical scholarship, proposing that they provide a useful 

framework for analysis of women’s participation in transitional justice processes. This 

section will outline how these concepts will be employed in such an analysis. It will 

                                                 
405 Davies, Law Unlimited (n 53) 24 
406 ibid 
407 McEvoy and McConnachie (n 223) 496-7 



   

 

 78 

propose that transitional justice contexts, by virtue of their complex and shifting 

nature, lend themselves particularly well to a spatial analysis. Further, it will argue that 

the inherent spatiality of participation as a concept, especially when considered as 

access to space, provides a further basis for a spatial analysis. It will be proposed that 

a spatial understanding of transitional justice and participation allows for an 

understanding of how the category of “women” is constituted through and by the 

transitional justice process, thus illuminating the relationship between the modes of 

women’s participation and women’s portrayal in these processes. 

3.3.1 – Transitional Justice and its Relationship with Space 

Transitional justice processes are a particularly appropriate subject for legal 

geographical analysis, given the implicit spatialities of conflict, transition, and peace 

that were discussed to some extent in the previous chapter. Indeed, scholarship has 

argued in favour of spatial analyses of peace and conflict by asserting that “both war 

and spatial structures are products of human activities”.408 That is to say, wars are the 

product of human action: of conflict over borders, territories, political power, all of 

which are produced by people through their social interactions.409 This generates “an 

intrinsic link” between how space is produced and the occurrence of a conflict or 

period of peace.410 Furthermore, the language of conflict, transition, and peace often 

exhibits an inherent spatiality. Marks, for example, argues that democracy is often 

conceived of as a “place”; that is, the endpoint on a journey, or a destination towards 

which societies progress.411 The concept of “reconciliation” has also been argued to 

possess an inherent spatiality, while reconciliation processes are shaped by “spatial 

interventions”.412 As such, it has been proposed that understanding the spatial elements 

of conflict and peace is vital to the understanding of conflict and peace as a whole.413 
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If transitional justice is the means by which a conflict is brought to a close and a period 

of peace brought about, it follows then that understanding the spatial elements of the 

conflict will further the understanding of the transition itself.  

Jeffrey has argued that transitional justice is also an inherently spatial concept, which 

“operates through distance”.414 That is to say, transitional justice processes, as situated 

legal practices, create boundaries and distance through their operations.415 In any 

number of transitional justice processes, physical boundaries are produced through the 

physical locations of transitional justice mechanisms as multidimensional spaces, for 

example: the international criminal tribunal, the truth commission, the legislature 

where institutional reform takes place, the grassroots justice organisation, and so on. 

Boundaries are defined by their complexities. Rather than delineating space, they too 

are an inextricable part of it. As Nedelsky argues, rather than simply producing 

“separation and opposition”, boundaries actually represent the “complex, fertile, and 

tension-laden interconnection between self and others”.416 As such, while physical 

boundaries are important in constituting space, these do not represent the only 

boundaries in question; rather, they interact with other forms of boundary to shape 

space. For example, transitional justice processes also create boundaries through 

jurisdictional limits, drawing a line around the particular geographical sites that they 

will consider in their activities. Jeffrey further describes how such processes might 

produce temporal distance by addressing the crimes of past regimes,417 through which 

a further boundary will be drawn around the particular times period(s) the process is 

mandated to investigate. Another more neglected form of boundary produced in the 

transitional context is the boundary drawn around the legal subject. This chapter has 

already established that legal subjects exist in an inextricable relationship with law and 

space. As such, transitional justice processes, through their operation, will create 

boundaries around the legal subject, organising them into categories such as 
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“combatant”, “civilian”, “perpetrator”, “victim”, and so on. The drawing of these 

boundaries may then create conditions as to who can and cannot participate in a given 

process. This necessarily has consequences for women and their participation in 

transitional justice processes. Where processes provide opportunities for participation 

to a category of “women”, the boundaries drawn around that category can permit or 

preclude participation. 

3.3.2 – The Spatial ‘Strand’ – Constituting Spaces through Participation 

The previous chapter established participation as an inherently spatial concept, 

understanding it as a means of accessing space. It discussed that Cornwall, in 

particular, has explored the spatial nature of participation in her work, and has argued 

in favour of the usefulness of a spatial lens for understanding issues of participation. 

She argues that understanding participation as a form of “spatial practice” allows an 

understanding of the “situated nature” of participatory practices, and the idea of 

participation as access to “bounded yet permeable arenas”.418 Space is, itself, produced 

through the participatory process, “creating spaces where there were previously 

none”.419 Indeed, as Cornwall has argued, the very act of participation “can be seen as 

bringing spaces to life as well as carving out new spaces and creating new social forms 

with their own momentum and impetus.”420  

Further emphasising the inherent spatiality of participation and participatory 

discourses, the previous chapter discussed the proposed existence of “spaces” of 

participation. Gaventa has described that the various spaces of participation proposed 

by Cornwall exist along a “continuum”.421 While “[c]losed spaces” are those decision-

making spaces which are inaccessible to the public and offer no opportunities for 

participation, “[i]nvited spaces” are those into which participants are invited by 
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authority figures to participate in decision-making, often in clearly delineated ways.422 

Progressing along the continuum, “[c]laimed” or “created spaces” are those which “are 

claimed by less powerful actors from or against the power-holders”.423 These may be 

more “organic” or spontaneous sites in which actors with common interests or 

concerns come together in pursuit of shared goals.424 And yet, the boundaries between 

spaces of participation are not so clearly demarcated. These spaces are not necessarily 

mutually exclusive, but “exist in dynamic relationship to one another, and are 

constantly opening and closing through struggles for legitimacy and resistance, 

cooptation and transformation.”425 Spaces are not discrete and singular, but overlap 

and reshape one another in a state of constant flux.426 Spaces are also shaped by the 

people who occupy them.427 Importantly, such spaces are heterogenous by their nature, 

with invited spaces in particular bringing together groups who might otherwise never 

encounter one another.428 These groups may have different interests and levels of 

involvement in processes, and bring with them their own assumptions about the 

processes themselves. As Cornwall has argued, “those who participate in any given 

space are also, necessarily, participants in others”, and in navigating these spaces of 

participation and the spaces between them, “people carry with them experiences and 

expectations” that influence how and to what extent they interact with these spaces 

and with each other.429 Keenan takes this idea further, suggesting that in carrying 

experiences and expectations with them, people actually carry space with them, thus 

bringing different spaces of participation into contact with one another.430 
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This can be illustrated by reference to a story relayed by Cole in relation to Fambul 

Tok, an informal justice programme established in post-conflict Sierra Leone.431 Cole 

describes a meeting of organisers, at which they debated allowing involvement of a 

perpetrator of conflict-era abuses in their programme. Their primary concern at his 

involvement was that it could open him to “persecution” by the Special Court for 

Sierra Leone, in turn inviting the Special Court into their work and creating the 

unwanted impression that Fambul Tok – an organisation heavily critical of the Special 

Court – was collaborating with it.432 While Cole uses this story to illustrate the benefits 

of her ethnographic research methods, the anecdote reveals a spatial dimension: that 

the movement of one individual into a space might bring another space with him, 

reconstituting the first space through convergence with the second. This has particular 

ramifications for participation in transitional justice processes: the mere presence of 

certain participants within a space could fundamentally reconstitute it, or bring it into 

contact with other spaces that the participants carry with them. In this way, the social 

and power relations within any given space are influenced and shaped by previous 

relationships: “the traces of these relationships, and of previous experiences in other 

spaces” ultimately constitute “what is said, and what is sayable, within any given 

space”.433 The lived experience of a space “condition(s) the subject’s presence, action 

and discourse, [their] competence and performance”.434 By carrying spaces with them 

wherever they go, “their subjectivity and what is materially within their reach is 

constantly (re)determined by where they have been and what has happened around 

them”.435 The way in which a subject is constituted thus affects how they are able to 

live, and whether and how they access different spaces.436 As such, space, participation, 

and participant exist as mutually constitutive components. 
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If subjects carry spaces with them throughout their social interactions, it follows that 

spaces will be shaped by who has previously occupied them, rendering those spaces 

more receptive to certain identities over others.437 Cornwall has argued that no space 

of participation, whether invited or claimed, is ever neutral; rather, they are always 

infused with “existing relations of power”.438 In this way, participatory practices within 

spaces “etch distinctive traces” onto the spaces themselves.439 Through this 

“generative past”, the space is constituted, and reciprocally constitutes the social 

relations and social actors themselves.440 Furthermore, and as was noted in the previous 

chapter, spatial practices within one space will affect the other “as relations of power 

within and across them are constantly reconfigured”.441 As such, any interactions 

occurring within these spaces are likely to “reproduce, rather than challenge 

hierarchies and inequalities”.442 If spaces and the laws applied within them are 

understood to be constituted by the “practices and interactions” of the people able to 

access them,443 the ability to participate in transitional justice processes becomes 

particularly important, with the processes constituted by who is able to participate, and 

who is able to participate dependent on how they are constituted as legal actors within 

the process itself. Again, this can be seen in the transitional justice context, where 

processes remain “gendered to men’s advantage” and difficult for certain groups to 

access.444 This means that the participants within a given transitional justice process 

are as important as the physical spaces in which the process takes place. The presence 

of participants in participatory spaces contributes to shaping those spaces: such is the 

constitutive process. This mutual constitutivity of subject and space requires that the 

contexts of such participatory spaces – including their legal complexity – be examined 

more closely.  
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3.3.3 – The Legal ‘Strand’ – Participating in a Legally Complex Space 

Transitional justice mechanisms are notable for their inherent complexities. Teitel has 

argued that international law performs a bridging function during transitions by being 

employed to address failures of domestic legal systems in addressing systemic 

abuses.445 However, this argument is problematic in that it obscures the inherent 

complexity of the transitional period and its associated legal context. During any one 

process, international humanitarian law, international human rights law, international 

criminal law, international refugee law, domestic law, and the United Nations Security 

Council Resolutions on Women, Peace, and Security, each bringing their own 

normative basis and set of assumptions, may be simultaneously relevant, but may also 

be inconsistent with each other. This has implications for women’s participation in 

transitional justice contexts. Women may be argued to have a right to participate in 

transitional justice processes.446 The extent to which this right is fulfilled, however, 

will be a consequence of the space itself. Spaces are more than a setting for “political 

and legal struggles,” rather they are “an integral part” of that action.447 The extent to 

which this right to participate is fulfilled will also be based on decisions taken by 

various actors about the way that competing laws will be applied according to the 

competing interests of participants.448 As such, the legal complexity of the transitional 

justice process is mutually constituted by the spatial and social strands of that process. 

3.3.4 – The Social ‘Strand’ – Constituting Women as Participants 

While transitional justice processes are notable for their legal complexity, they are 

similarly complex with regard to their participants. The transitional justice context 

features multiple complex relationships between a wide variety of actors – 

international and non-international, state and non-state – who become involved at 

varying stages of the conflict and to varying degrees, each with their own distinct 
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experiences of conflict and with their own interests in the outcome of a given 

transitional justice process.449 In the previous chapter, it was argued that women’s 

experiences of conflict may be distinct from men’s, and that their post-conflict 

demands may vary as a result. This divergence of needs and demands not only exists 

between men and women but between women, and between different feminist 

traditions. As such, it has been argued that, when considering women’s rights in the 

post-conflict context, it is important to consider that women’s experiences of conflict 

vary, and so therefore will their post-conflict needs and priorities.450  

In addition, an individual woman’s needs and demands may equally vary depending 

on the time and place these demands are made. Davies has argued that a human being 

can be “inscribed with different legal meanings at different scales of law”, arguing that 

one person may at different scales be considered “a citizen and subject… a bearer of 

human rights… a combatant or non-combatant… an asylum seeker, a shareholder, a 

consumer, a tenant, an owner, an Indigenous person…”.451 This is true in transitional 

justice processes, where women may simultaneously be an ex-combatant, a victim of 

conflict-related violence, a daughter of a disappeared father, a mother, a head of a 

household, and so on. In a participation context, this can mean that “someone looked 

up to with respect in one sphere may find themselves patronized and even derided in 

another.”452  

In spite of these multiple and complex identities, in transitional justice discourses, 

women are sometimes presented collectively, as a homogenous group. They are often 

portrayed as victims,453 with men’s experiences assumed the default.454 Women may 

be flattened by the reporting of transitional justice processes, which can reduce their 

multiple and complex experiences and identities to singular narratives. Participation 

in such processes may result in participants’ experiences being distilled and 
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constructed into an overarching narrative of the conflict, which does not necessarily 

confirm nor lend credibility to their stories.455 This phenomenon of flattening may be 

exacerbated in the context of women from the Global South, with some arguing against 

use of terms like “third world woman” in the belief that they overlook the diversity of 

women in that group.456 It is argued here that understanding the differences between 

people is important, since conflicts “are experienced differently by different groups in 

the society and affect their sense of everyday security differently”,457 with these diverse 

identities themselves being socially and historically constructed.458 As will be argued 

throughout this thesis, this heterogeneity of women and their needs underscores the 

importance of avoiding essentialisation and flattening of women in the transitional 

justice context.  

A spatial analysis is useful in this regard, as it provides an opportunity for an 

understanding of how this flattening might occur. Hickey and Mohan have proposed 

that essentialist analyses of participation can be avoided where scholarship accounts 

for the complex social nature of spaces of participation.459 They cite Massey’s 

metaphor of the “layering” of space to illustrate how identities are formed by and 

within space and social practice.460 This can be seen in the transitional justice context. 

Not only are women constituted as actors in and by the transitional justice process; 

they are constructed out of prior processes, with those prior processes shaped by 

outside influences, and so on. In this way, the constitutivity of women can be shaped 

by a broad range of social and legal contexts, as they have evolved over time. This 
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reflects Keenan’s argument that subjects carry with them these complex identities by 

virtue of their experiences.461 Women in a courtroom, for example, may be categorised 

as vulnerable victims without critical analysis of the role that the physical space of the 

court room setting itself has played in constituting that identity. Indeed, the subject 

cannot be considered as separate from this setting, rather, she ought to be “understood 

as an entity that is inseparable from the spaces through which she moves and the spaces 

in which she is embedded.”462 The physical setting alone is not responsible for the 

constitutivity of the subject, which is also dependent on power regimes and “pre-

existing classification systems” that pre-date the space itself.463 In the transitional 

justice context, this means that the ways in which women are constituted are not just 

a product of the physical room in which the process takes place, but are dependent on 

every aspect of the spatial, legal, and social strands of the transition:464 the attitudes of 

the actors who come into that room; the social attitudes and cultural mores of the 

country in which the court room is located; the ways in which these attitudes are 

influenced by colonial histories, and so on.  

One of the ways in which this constitutive process occurs is through discourse. 

Cornwall argues that “discourses of participation” define the limits of what can be 

achieved in any given participatory process by delineating specific “subject positions 

for participants to take up”.465 For example, the language of a participatory process in 

a development context might constitute participants as “‘beneficiaries’, ‘clients’ or 

‘citizens’”, with each label carrying its own set of rules and assumptions about what 

those participants will be expected or able to contribute to the process, or entitled to 

receive from it.466 In “peacekeeping and peacebuilding”, identities such as “victims” 

and “perpetrators” or “terrorists” and “rebel groups” may be constructed according to 

“structurally embedded binaries in an attempt to make sense of violence and present 
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an illusion of security”.467 In the transitional justice context, subjects may be 

constructed as a “perpetrator”, “witness”, or “victim”, with each category already 

imbued with social meaning. As Cornwall argues, the perceptions carried by each 

identity “means that they are never neutrally positioned players”; rather, their “location 

as speakers fundamentally affects the nature and effects of their participation: it 

influences what they say, and how and whether they are heard”.468 These perceptions 

thus condition “possibilities for agency and voice”.469 Therefore, the rights claims that 

women make and the ways in which these rights are addressed must vary depending 

on the way that individual is discursively constituted for the purposes of the rights 

claim. In addition, the modes of participation in a given transitional justice process 

will vary depending on how women are constituted as participants through, by, and 

within that process. In the transitional justice context, this is very important. Women 

accessing transitional justice processes do not only carry with them their experiences 

of conflict, but their experiences of the pre- and post-conflict worlds. In addition, those 

actors inviting them into the space of participation carry with them assumptions and 

perceptions about women and their participation. It therefore becomes important to 

question these assumptions, and how they manifest in practical terms.470  

3.3.5 – The Spatial, Legal, and Social ‘Strands’ – A Case Study Approach 

Thus far, this section has argued that a spatial analysis provides a more nuanced and 

more inquiring means of examining women’s participation in transitional justice 

processes by understanding participation itself as access to spaces, and by exploring 

the ways in which participants are constituted as actors within those spaces. This 

provides an opportunity to go beyond evaluating the level or quality of women’s 

participation, in order to explain how women participate, which women have been 

allowed to participate, and why. For the purposes of this project, the concepts of space, 

constitutivity, and complexity will be applied in the hope of facilitating a greater 
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understanding of the spatial, the legal, and the social aspects of transitional justice. 

Advocating for spatial analyses of law, Bennett and Layard use the example of sailors 

arriving into a nineteenth-century port to illustrate what they term the “co-constitution” 

of law and space.471 They argue that the port is a place through which people, ships, 

and goods are continually moving, and that the people there “know how to behave in 

a port partly by custom and practice”, but also because of the omnipresence of law in 

that place, with law designating and continually reinforcing power relations.472 Some 

of the physical points in the port are “focal points” imbued with a greater “legal 

‘thickness’” by virtue of being “local beacons of law’s presence”.473 The authors cite 

the Customs House, the character of which as a “local beacon of law” is continually 

and “recursively reaffirmed and reinforced” by every arriving sailor and worker who 

treat it “as a focal point of the law and the state’s authority”.474 The authors argue that 

through “such recognition and iteration, the spatial, the social and the legal are braided 

together to produce sites”.475 The aim of this thesis is to identify the spatial, legal, and 

social strands of transitional justice, and to understand how they are braided together, 

and the consequences of this entanglement for women and their participation in these 

processes. 

The case study of Liberia makes these strands discernible. The main room of the 

Liberian Truth and Reconciliation Commission was a “local beacon of law”, in that it 

was a place imbued with the legal mandate of investigating the conflict. But, as the 

next chapter will demonstrate, the space of the Liberian TRC spread beyond those 

walls, to the offices where research was carried out, reports filed, and invoices raised. 

To the counties where statement takers were trained and the testimonies of witnesses 

recorded. To the NGO offices where processes were evaluated and briefings written. 

Importantly, for the purposes of this analysis, the reports of the TRC, through their 

discursive practice, established a conceptual space which retroactively constituted 

                                                 
471 Bennett and Layard (n 357) 409 
472 ibid 
473 ibid 
474 ibid 
475 ibid 



   

 

 90 

women as participants in that process. The legal aspect of the TRC did not end with 

the mandate which established it and gave it its powers, but also spread beyond the 

physical boundaries of the TRC room and, indeed, of the state itself, to encompass the 

customary law, domestic state law, and international legal standards upon which the 

TRC’s definitions of crimes were based. Its legal strand also spread to individual 

rights, with participants in its processes able to attest to violations of their rights, or 

indeed to exercise their right to participate in the process. This leads to the social 

strand, whereby women interacted with the TRC process and the other actors as 

participants, with their right to participate in the process contingent on how their social 

interactions were braided together with the legal and spatial aspects of this particular 

transitional justice process. This thesis will explore each of these strands through the 

application of the legal geographical concepts explained above. The next section will 

elaborate on the methodology that will be employed to achieve this. 

 

3.4 – A Critical Spatial Discourse Analysis 

Delaney proposes two means of examining the relationship between law and space: 

“Law-in-Space” and “Space-in-Law”.476 First, “Law-in-Space” examines “the ways in 

which situated legal practices… contribute to the shaping and reshaping of the 

spatialities of social life”.477 It describes the ways in which “law is embedded in and 

emerges from the spaces around us.”478 This applies not only to physical spaces but 

also to things, and “the relationship between things, bodies, and meanings in space,” 

including how these interact to create and shape spaces.479 As such, Davies proposes 

that law-in-space analysis is not only concerned with the ways that law regulates or 
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defines spaces, but about how law interacts with things or relationships to create 

spaces, shape spaces, and give them meaning.480  

By contrast, the notion of “Space-in-Law” explores the “discursive spatiality of law” 

or the presence of space and spatial metaphor within legal discourse.481 These are the 

ways in which spatial vocabulary shapes the legal system. In law, things are often 

described being inside or outside certain areas of law. Because such terms are 

consistently used in legal discourse, they become “embedded in law [and] have an 

influence on the way that the legal world is experienced and made.”482 As was 

discussed in the previous section, such spatial metaphors are prevalent in the language 

of transitional justice processes. Björkdahl and Buckley-Zistel have even argued that 

spatial analyses of peace and conflict derive value, in part, from the inherent 

spatialities of the language of the field.483 They cite terminologies such as “[w]ar zones, 

border disputes, [and] fights over land and territory…” as examples of such 

language.484 Concerning participation, Cornwall discusses the “spatial metaphors” that 

are common throughout development discourses, which frequently feature phrases 

such as “‘opening up’, ‘widening’, and ‘extending’” opportunities for participation.485 

In particular, she highlights those which demonstrate how people are situated within 

power relationships, such as “‘positioned’, ‘situated’; and ‘dislocated’, ‘displaced’”.486 

Despite the prevalence of such metaphors in the law and policy relating to transitional 

justice processes, Cole nevertheless concludes that, as yet, space has “not been 

engaged as a specific mode of inquiry and source of methodological insight” in this 

field.487 In making this argument, Cole acknowledges the existence of a significant 

volume of transitional justice and peace literature which demonstrates an “implicit 

spatial focus”, and posits that such research has offered increased attention to how 
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“local and global” conditions interact and affect post-conflict communities.488 

However, this research has not yet engaged explicitly with how space contributes to 

this “complex, frictious interplay”.489 In other words, while research has explored the 

legal and social strands of peace, conflict, and transitional justice, an opportunity 

remains to explore how these are woven together with the spatial strand.  

Delaney argues that both “Space-in-Law” and “Law-in-Space” are “complementary 

moments” of analysis.490 As such, they are not necessarily separate in their application 

and are both potentially useful in an investigation of transitional justice. This thesis 

proposes a method which involves combining both “moments” of analysis, examining 

how discursive conditions – whether implicitly spatial or otherwise – form part of the 

complex interweaving of the spatial, legal, and social strands. Davies argues that legal 

theory has developed to include pluralism in terms of law, subject, space, and time, 

and in so doing reveals “the fractures and dynamism inherent in all of the formerly 

invariant dimensions of legal theory”.491 She describes this “multidimensional” nature 

of legal theory not as a “singular conception of law” but as an “ethos”.492 An “ethos” 

is not a singular theory or understanding of law to be adopted in any one specific area; 

rather, it is “an attitude of perception” which may be applied as broadly or narrowly 

as the analysis requires.493 It is within this dynamism that this thesis situates its 

methodology. The remainder of this chapter will explore how the language of 

transitional justice contributes to the “shaping and reshaping” of the transitional 

world,494 and how this conceived transitional justice space mutually constitutes women 

as participants. This section will begin by establishing law as a form of discourse, 

before exploring that discourse’s inherently constitutive effect. It will then propose a 
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methodology of “critical spatial discourse analysis” which allows for an analysis of 

how women’s portrayal in transitional justice processes relates to their participation. 

3.4.1 – Law as Discourse 

The introduction to this thesis cited Philippopolous-Mihalopolous in his assertion that 

law’s “defining characteristic” is its “textuality”.495 Because textuality is “law’s main 

tool of representation”, law operates by translating the material world into legal 

language, which Philippopolous-Mihalopolous argues serves to flatten the multiple 

narratives of the space through which the law functions.496 As such, he proposes that 

“textuality” is frequently employed as a means of reducing the “multiplicity of 

narratives” which define space, into a “business of lying things out side by side”.497 In 

this way, law does not only function to regulate behaviour; it also shapes the social 

world in which people live, as well as their perceptions of it.498As a result, no legal 

institution can exist separately “from the narratives that locate it and give it 

meaning”.499 For the purposes of this thesis, then, it is necessary to uncover the 

narratives which locate and give meaning to the Liberian Truth and Reconciliation 

Commission. 

This objective makes imperative an examination of the language of various texts, as 

well as the constitutive consequences of such language for women in the transitional 

justice space. Koskenniemi, taking a critical approach to legal study, has discussed 

that legal language and its associated “grammar” can be employed to make competing 

arguments. He proposes that such arguments “frequently were not the product of 

objective legal analysis, but actually the result of the ‘structural bias’ of the persons 
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and institutions making them”.500 He therefore argues that it is important to understand 

these biases in order to ascertain how certain legal decisions are the product of 

conscious choices on the part of legal actors. Charlesworth has similarly argued that 

international lawyers “are not trained” to interrogate the “politics” of their choice of 

facts, since they rarely reflect on their own biases arising from their lives and 

experiences.501 She proposes that this results in lawyers overlooking the potential 

inaccuracies or partialities of “facts”.502 In the transitional justice context, McEvoy and 

McConnachie have employed the example of the South African Truth and 

Reconciliation Commission to illustrate that the extent to which victims are heard in 

transitional justice processes will reflect “choices” by those running the processes 

themselves.503 They argue that transitional justice mechanisms are more likely to give 

opportunities to speak to those whose testimony will match the desired outcomes of 

the process, and ignore those who may be critical of the process’s aims or 

procedures.504 This thesis will suggest that discourse analysis forms one way of 

investigating these choices.  

3.4.2 – The Constitutive Power of Discourse 

Grosfoguel critiques Cartesian notions of universality as assuming that the “epistemic 

subject has no sexuality, gender, ethnicity, race, class, spirituality, language, or 

epistemic location within power relations”, thus presenting them as a “faceless subject 

[which] floats through the sky without being determined by anything or anyone”.505 A 

legal geographical analysis that accounts for the social, as well as the legal and spatial, 

therefore argues that subjects cannot be considered outside of their relations with the 

outside world, including transitional justice processes. It is necessary to understand 

“the importance of the space in which the subject is located and the way in which the 
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subject is connected to that space.”506 In conducting a spatial analysis, Massey proposes 

an additional layering of social relations upon space. For Massey, space is not abstract 

but is itself socially produced.507 She argues that “what is always at issue is the content, 

not the spatial form, of the relations through which, space is constructed”.508 The social 

strand of transitional justice is thus indispensable to the constitutive process. One of 

the ways in which this social strand emerges is through language, which itself has a 

distinct constitutive power.509 As such, this analysis places emphasis on the language 

of the social and legal relationships that occurred and existed within the Liberian Truth 

and Reconciliation Commission as a case study, and the consequences of these for 

participants and their constitutivity. 

Discourses play an important role in the constitutive process. Indeed, discourse has 

been described as having the power to “shape the very boundaries of agency” while 

“producing and embedding particular institutional forms, patterns and practices.”510 

Competing discourses may exist within one space. As Foucault has argued, there does 

not exist “on the one side, a discourse of power and opposite it, another discourse that 

runs counter to it”.511 Rather, “different and even contradictory discourses” can exist 

within the same “strategy”, process or movement.512 In this way, discourse mirrors the 

“plural,” “layered,” and “multidimensional”513 nature of space. It is “the discursive 

practices of institutions and actors” that determine the conditions by which subjects 

are constructed and knowledge produced.514 The ways in which crimes are defined and 

victims are constructed through testimony and reporting “discursively contribute to 

the ‘filtering’” of who can be a participant, who can be a victim, and what topics they 
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can discuss in the transitional context.515 For example, Thorne argues that the social 

experiences of crimes are “fluid and multifaceted”, but that their legal definition serves 

to “temporally bind and otherwise restrict” their meaning.516 In doing so, such 

definitions act as a discursive restriction on victims discussing their experiences of 

those crimes.517 In the transitional justice context, it has been argued that the 

“prescribed mandates and official legal expectations” of processes such as truth 

commissions can constrain the narratives that are able to emerge through testimony.518 

Objects come into being by virtue of the “discursive rules of formation”, and as such, 

discourse does not simply describe objects; it constitutes them.519 

As was discussed in the previous section, the discourses associated with participation 

and with a particular participatory process can limit the “subject positions” that are 

available to participants in that context.520 This means that, in the transitional justice 

context, constituting the legal subject as a “perpetrator”, “witness”, or “victim” brings 

forth particular rules and assumptions associated with these identities. It has been 

argued that one of the primary objectives of feminist research is a willingness to 

engage with the “language available” in the field in question, and how it might 

facilitate or preclude certain discussions. 521 As such, Shepherd proposes that this gives 

particular importance to the language used to describe women, arguing that the 

“discursive constitution of gender” can “form the basis of an engaged critique”.522 

Shepherd’s research investigates the constitutive impacts of UNSCR 1325 on women 

and gender. This thesis aims to build on this research by investigating the constitutive 

impacts of transitional justice processes and their associated documentation on women 

and gender, and how this affects women’s participation in these processes. 
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The reports of the Liberian Truth and Reconciliation Commission can provide a rich 

basis for this type of research. Thorne proposes that, given Foucault’s understanding 

of discourses as “historically specific systems of meaning” which give shape to the 

identities of subjects and objects, investigating historical discourses can facilitate an 

understanding of how discourses, social practices, and institutions mutually shape one 

another.523 Thorne, while not engaging with the concept of constitutivity, nevertheless 

can be argued to evoke the constitutive process in his research on witnessing at the 

ICTR.524 Thorne describes the “witness” not as a “self-evident being” existing outside 

the legal process of the tribunal, but, quoting Foucault, as “continuously dissolved and 

recreated in different configurations, along with other forms of knowledge and social 

practices”.525 Thus, Thorne explores how legal actors are constituted by the discursive 

elements of these processes.526 What this thesis proposes is that the textuality of the 

law flattens women through its representations of them in legal discourses, including 

TRC mandates and the WPS Agenda. The reporting of transitional justice processes 

creates distinct conceptual spaces but in doing so still tries to lay things out side-by-

side, resulting in a legal world which does not fully represent women. In order to 

demonstrate this, it proposes a form of discourse analysis that is both critical and which 

accounts for the inherent spatiality of the context being investigated. 

3.4.3 – Towards a Critical Spatial Discourse Analysis 

This project uses a form of critical discourse analysis as its method. Critical discourse 

analysis seeks to uncover the “discursive strategies that legitimize control” or which 

allow a particular group to exercise power or dominance over discourse.527 Ní Aoláin 

has proposed that, for feminist scholarship, this means a reflection on how such 

“hegemonic discourses” generate “resistance to both ‘naming’ gendered harms and the 
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appropriate legal and political mechanisms to address them”.528 This analysis will 

follow a similar approach by investigating how hegemonic discourse can produce 

singular conceptions of the “woman” for the purposes of transitional justice. The 

method employed resonates with Stubbs’ idea of language “above the sentence”.529 

That is, it is concerned not only with the “story” or “narrative” being established in the 

documentation of the Liberian TRC, but with how that story is being told. The method 

employed for the purposes of this thesis involved three readings of the final reports of 

the Liberian TRC. The first reading allowed for a broad understanding of the narrative 

of the reporting. The second reading was more in-depth, and involved a process of 

coding of every time certain terms appeared. The terms specifically searched were: 

“woman”, “women”, “female”, and “man”, “men”, and “male” to allow for 

comparison. The appearance of each term was coded according to whether the 

occurrence related to participation in the TRC process, or to the parties’ experiences 

of conflict. Each appearance was then further coded according to whether the usage 

demonstrated agency or passivity on the part of the actors, with codes for 

“victimhood”, “vulnerability”, and “perpetrator” particularly employed. Again, this 

follows Ní Aoláin’s approach of first differentiating between women as “objects of 

transitional justice processes (primarily as victims) and women as exerting 

autonomous capacity in these processes (as negotiators, political actors and change 

agents)”.530 The critical discourse analysis also involved searching for each instance of 

the term “gender”, and coding it against whether it was used to refer to women, men 

or both. The third and final reading was a contextual reading of each occurrence of 

each term, providing insight about how the “story” is told. Following Bode’s work, 

this thesis acknowledges that its interpretations of the texts “are not meant to be 

authoritative”; rather, they recognise that “a narrative always implies interpretation” 

with neither the author(s) nor the reader/researcher having “full control” over that 

                                                 
528 Ní Aoláin “Advancing Feminist Positioning” (n 50) 221 
529 Michael Stubbs, Discourse Analysis: The Sociolinguistic Analysis of Natural Language (Blackwell 

1983) 1 
530 Ní Aoláin “Advancing Feminist Positioning” (n 50) 209 

 



   

 

 99 

narrative.531 Bode proposes that this in fact produces an “opportunity” for research, by 

opening the possibility for different researchers to bring their own interpretation to 

analysis of the texts in question.532 

In her own discourse analysis, Shepherd rejects the understanding of discourses as 

“frames”: as fixed frames of reference through which “[m]eaning is assumed constant 

and identifiable” and through use of which the effectiveness of discourses can be 

measured.533 Rather, she proposes that discourses themselves can shape meaning. It is 

this approach which is followed in this analysis, which considers discourses as a 

constitutive force. This involves an understanding of “discursive conditions”.534 

Thorne understands these to mean “the way social power[,] abuse, dominance, and 

inequality are enacted, reproduced and resisted by writing and speaking”.535 As such, 

interrogating discursive conditions involves asking what rules were established in the 

texts in question and how they limit what is and can be said. This thesis ultimately 

argues that the discursive conditions of the Liberian TRC were set prior to the 

establishment of the TRC itself, with the TRC influenced and shaped by previous 

relationships, thus privileging certain identities. Following Thorne, the discursive 

conditions shaping the processes of participation at the Liberian TRC begin with its 

mandate, one of its “foundational documents” containing “statements which act to 

restrict individuals and objects”.536 Such statements shape “which individuals can and 

which individuals cannot, occupy a given subject position”. The statement thus 

“[c]irculates, is used, disappears, allows or prevents the realization of a desire, serves 

or resists various interests, participates in challenge and struggle, and becomes a theme 

of appropriation or rivalry”.537 As such, dominant statements of the Liberian TRC 

shape who is allowed to participate, under what circumstances, and in what role. 
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It is important to note that, as argued by Thorne, “Foucault’s thought on discursivity 

does not provide a complete method for conducting discourse analysis”.538 However, 

his ideas provide interesting insights as to how discourse can have materially 

constitutive effects. Shepherd has further argued that Foucault is “inconsistent” in his 

treatment of the “real” and “discursive” worlds, and explains that she draws from his 

notion of discourses as “practices” that shape the objects of which they speak.539 She 

ultimately rejects the notion prevalent in some forms of critical discourse analysis that 

there exists a discursive realm that is separate from reality, or the “real”, material 

world.540 This thesis also rejects this notion. While Shepherd’s “discourse-theoretical 

analysis” grounds itself in a post-structuralist approach which considers “the ways in 

which practices of (re)production, (re)presentation and (re)legitimization” are 

themselves discursive in nature, this thesis embarks on what will be described as a 

“critical spatial discourse analysis”, founded on the complexity and dynamism of 

space. Of course, “discourses are culturally constructed representations of reality 

rather than an objective account of reality”.541 As such, this research does not attempt 

to “attain a true understanding of an existing reality”.542 Rather, it attempts to 

understand how the representation of reality contained in the reports of the TRC came 

to be constituted. In doing so, it follows legal geographical conceptions of space, 

understanding any representation of reality as a space itself, and thus inseparable from 

all other space with which it comes into contact.  

In Doty’s conceptualisation of discourse, discourses are inherently “open-ended and 

incomplete”.543 That is, they are “contingent” on the constitutive practices of the 

discourse in order to “(re)produce meaning”, while discursive practices “construct and 

constitute, legitimize, resist and suspend meaning”.544 Doty’s work encourages 
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researchers to ask “how meanings are produced and attached to various social subjects 

and objects, thus constituting particular interpretive dispositions that create certain 

possibilities and exclude others”.545 Building on this approach, this thesis suggests that 

discursive practices not only constitute discourse, but constitute space, and in 

particular call into being a conceptual space produced by the discourse itself. This 

approach understands the representations of the TRC’s reporting not as reality but as 

a separate space which exists within/on top of/throughout the actual lived space of the 

TRC. In this way, the method is explicitly spatial in its focus, relying on the legal 

geographical concepts explored earlier in this chapter as its theoretical framework. 

This method accounts for plurality, using critical legal pluralism to allow resultant 

complexities to be observed. Legal pluralism is the “co-existence of multiple systems 

or forms of law within one geographical space.”546 Davies argues that pluralism can be 

preferable to monism because it allows us to see how non-legal systems or norms 

impact behaviour and power relations; it provides for “a more complex account” of 

the various sources of law in the international sphere, while also acknowledging the 

impact of grassroots sources of law.547 Such a lens of analysis therefore not only allows 

for examination of formal sources of law but can also lend credibility to informal or 

non-state sources of law,548 all of which occupy an increasing profile in transitional 

justice contexts. Indeed, von Benda-Beckmann and von Benda-Beckmann have 

discussed that legal pluralism “draws attention to the possibility” that different forms 

of law from different sources can co-exist in the same spaces, with the potential to 

produce multiple, overlapping conceptual spaces.549 They argue that in such legally 

plural contexts, spaces themselves become “multinormative”, with the legal, spatial, 

and power relations occurring within them determined by whomever exercises 

authority and for what purpose.550 If legally plural contexts are understood as a tangled 
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mass of “inconsistent and overlapping parts”,551 discourse, as a means of textually 

laying these parts out “side by side”,552 becomes particularly important. Discourse 

becomes the process by which complex legal and spatial arrangements are presented 

and represented, with such presentations a matter of choices on the part of actors 

involved in generating that discourse. 

This thesis has been clear in its intention to avoid essentialisation or flattening. In this 

vein, Davies has proposed the importance of recognising further varieties of legal 

pluralism, namely the legal pluralism of the international, which recognises law 

beyond the territorial boundaries of the nation state, and critical legal pluralism.553 

Kleinhans and Macdonald have described critical legal pluralism as one which 

recognises the transformative capacity of the legal subject.554 While what they term a 

“[s]ocial-scientific legal pluralism” understands the subject as being “exclusively 

constituted by law”, a critical legal pluralism understands that legal subjects are not 

“wholly determined by law”, but that they themselves are able to “produce legal 

knowledge” and are themselves capable of mutually constituting the law which shapes 

their subjectivity.555 One of the ways in which this might happen is through their 

relationship with the legally plural environment. A critical legal pluralism, for 

Kleinhans and Macdonald, rejects the notion that there need exist a hierarchy of laws 

and legal sources within a given space. Rather, critical legal pluralism recognises that 

“[n]ormative heterogeneity exists both between various normative regimes which 

inhabit the same intellectual space, and within the regimes themselves”, with the ways 

in which legal subjects interact with these heterogenous regimes having a mutually 

constitutive effect on both subject and law.556  
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In this way, the spatial discourse analysis described here is also critical. It is developed 

from Koskenniemi’s approach of “regressive analysis”. In a 2016 piece reflecting on 

From Apology to Utopia, Koskenniemi proposes an approach of “regressive analysis” 

in which the analyst does not propose new theories, rules, or models, but instead makes 

“explicit the conditions under which specific proposals seem professionally plausible 

and are accordingly either approved or rejected.”557 As such, he proposes a research 

question which reflects the following: “What does one need to believe in order to think 

that rule X instead [of] Y should be applied, and that it should be applied in the way Z 

instead of W”?558 In this formulation, Koskenniemi is less concerned with evaluations 

of the effectiveness of individual laws or processes; rather, he advocates understanding 

the law or process as it is, how it is applied, and why it has been applied in that way. 

In doing so, he is clear that laws, processes, and policies are choices made by actors, 

based on considerations which make “some choices seem ‘good’ and others ‘bad’”.559 

In the transitional justice context, this formulation allows for analysis which moves 

away from measuring and evaluating transitional justice processes and their outcomes 

for women, and instead explores what actually happens within these processes, how 

these things happen, and the dynamics which produce these conditions.  

To this end, Madlingozi has questioned whether it is legitimate for “the transitional 

justice expert” to “speak about or for the victim”.560 He quotes Alcoff, who posed the 

following question: 

Is the discursive practice of speaking for others ever a legitimate practice, and 

if so, what are the criteria for validity? In particular, is it ever valid to speak 

for others who are unlike me or who are less privileged than me?561 

                                                 
557 Koskenniemi, “What is Critical Research in International Law?” (n 500) 730 
558 ibid 732 
559 ibid 
560 Tshepo Madlingozi, “On Transitional Justice Entrepreneurs and the Production of Victims” (2010) 

2(2) Journal of Human Rights Practice 208, 210 
561 Linda Alcoff, “The Problem of Speaking for Others” (1991) 20 Cultural Critique 5, 7 cited in ibid 

210 
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With this in mind, this thesis is not attempting to speak for victims, but to understand 

how victims are spoken about. Importantly, this thesis does not attempt to package the 

stories of women affected by the conflict for dissemination in the “First World”. It 

does not talk about these women, but the representations of these women. The women 

in the Liberian TRC’s reporting, it is argued, are conjured and brought into being by 

these representations. This analysis ultimately seeks to explore the relationship 

between discourses and discursive practices on one hand, and legal geography on the 

other. It proposes that existing concurrently with the physical/material space of the 

transitional justice mechanism is a conceptual space created and constituted through 

discourse in the form of the reports of the mechanisms, reports of the United Nations, 

and the international legal instruments that inform both.  

 

3.5 – Conclusions 

Legal geography proposes that law and society are woven together to produce space. 

Legal geographical analysis involves teasing apart the spatial, legal, and social strands 

of this braid to understand how these elements interact. Of course, any separation of 

these strands is necessarily artificial – they are inseparable, inextricably linked to and 

shaped by one another. Any attempt to tease them apart would nevertheless leave 

traces of their interweaving. However, it is proposed in this chapter that, by attempting 

to untangle the spatial, legal, and social strands of transitional justice, it is possible to 

better understand the space(s) of transitional justice, and how the complex legal 

environment of the transition is mutually constitutive of the transitional space, and the 

actors who participate in that space. Such an understanding allows an exploration of 

the relationship between women’s participation and their portrayal in these processes. 

This chapter has therefore proposed applying the legal geographical concepts of space, 

complexity, and constitutivity to unpick these spatial, legal, and social strands.  

In order to unpick these strands, the chapter has proposed employing a method of 

“critical spatial discourse analysis”. This method recognises law as a form of 

discourse, and discourse as a constitutive force. Existing scholarship has recognised 
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discourses and discursive practices as constituting subject positions. In the context of 

participation, this means that who participates in a given process and the ways in which 

they participate are determined by the discursive conditions of that participatory 

practice. In this way, discourses can constitute participants as legal subjects. This 

analysis proposes that discourse is not only constitutive of subjects, but can also 

constitute space. In this way, the discursive practices of the Liberian Truth and 

Reconciliation Commission, as emerging through its reporting, themselves establish a 

conceptual discursive space, with that space contributing to how women are 

constituted as participants. Thus, by interrogating these discursive conditions, it is 

possible to understand how these conditions constitute women, and to begin to uncover 

a link between their portrayal and their participation. The next chapter will expand on 

these ideas by demonstrating how the reporting of the Liberian TRC established a 

discursive space, thus beginning to unpick the spatial and legal strands of the process. 
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4 – The Complex Legal Spaces of the Liberian Truth and 

Reconciliation Commission 

4.1 – Introduction 

This thesis has made clear its intention to explore the problem of women’s inadequate 

participation in transitional justice processes. In order to understand the relationship 

between their participation and their portrayal in such processes, it is necessary to look 

beyond the legal process itself and situate it within its wider context. The previous 

chapter proposed that such an understanding can be reached through a legal 

geographical analysis, which involves investigating the spatial, legal, and social 

elements of a given transitional justice process. This chapter will begin to embark on 

such an analysis by attempting to unpick the spatial and legal strands of the Liberian 

Truth and Reconciliation Commission. This chapter opens with a background to the 

Liberian civil conflict, the TRC, and its reporting. It explains the choice of Liberia as 

a case study, highlighting that a comparatively high number of women participated in 

the Liberian TRC, and that the reporting demonstrates a consciousness of the need to 

represent women and their experiences. The chapter then considers how this 

transitional justice process itself may have constituted multiple spaces and how these 

spaces evolved over time.  

To understand the spatial and legal elements of the Liberian TRC, this chapter will 

attempt to establish it as a “situated legal practice”. It will argue that, through 

boundary- and distance-making actions, the space of the Liberian TRC was broadened 

beyond the physical space of the Commission into rural Liberia, and beyond the 

territorial borders of Liberia into diaspora communities, with profound consequences 

for how women participated in the process. Furthermore, the chapter will argue that it 

is not possible to conceive of the Liberian TRC as a singular distinct and bounded 

space. Rather, the TRC and its reports comprise a multiplicity of overlapping spaces, 

each mutually constitutive of the other, of women as participants, and of their modes 

of participation in the process. In order to ground its analysis of how women were 
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constituted in and by the TRC process, the chapter will consider how the reporting of 

the TRC itself establishes its own discursive space. This will then allow for further 

exploration of how spatial, legal, and social factors interacted to constitute women as 

participants in the TRC process. The chapter ultimately argues that the TRC is 

inseparable from its participants, with those participants forming part of the TRC 

space. This means that participation is determined by the mutually constituting 

relationship of the TRC, its participants, and their modes of participation, with the 

space shaped to be receptive to certain identities over others.  

 

4.2 – Introducing the Liberian Truth and Reconciliation Commission  

From 1989 until 1997, and again from 1999 until 2003, Liberia was engulfed by 

periods of complex and fragmented civil conflict, during which government armed 

forces and rebel factions committed widespread human rights violations.562 This 

indiscriminate violence up-ended Liberian society, resulting in the destruction of the 

country’s infrastructure563 and the mass-displacement of its population. Liberia’s 

periods of civil conflict – described as “one of the worst civil wars in modern 

history”564 – eventually came to an end in 2003 with the signing of the Comprehensive 

Peace Agreement (or “Accra Agreement”).565 The agreement was signed by 

representatives of the Liberian government and from two prominent rebel groups – 

                                                 
562 The Liberian TRC separates fighting factions into three categories according to the number of 

violations they are reported to have committed: “(1) Significant Violator Groups; (2) Less Significant 

Violator Groups; and (3) military institutions drawn into conflict by their defensive and offensive 

postures”. Republic of Liberia Truth and Reconciliation Commission, Final Report Volume Two: 

Consolidated Final Report (30 June 2009) <http://trcofliberia.org/resources/reports/final/volume-

two_layout-1.pdf> (“Consolidated Final Report”) 20  
563 Shai André Divon and Morten Bøås, “Negotiating Justice: Legal Pluralism and Gender-Based 

Violence in Liberia” (2017) 38(6) Third World Quarterly 1381, 1381  
564 Awa Dabo, “In the Presence of Absence: Truth-Telling and Displacement in Liberia” (International 

Center for Transitional Justice 2012) <https://www.ictj.org/publication/presence-absence-truth-telling-

and-displacement-liberia> 4 
565 Comprehensive Peace Agreement Between the Government of Liberia and the Liberians United for 

Reconciliation and Democracy (LURD), the Movement for Democracy in Liberia (MODEL) and the 

political parties (Accra, 18 August 2003), available at UN Doc S/2003/850 (“Accra Agreement”) 
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Liberians United for Reconciliation and Democracy (LURD) and the Movement for 

Democracy in Liberia (MODEL) – with negotiations having been supported by the 

Economic Community of West African States (ECOWAS), the United Nations, and 

the African Union.566 While a variety of transitional justice options were discussed 

during the negotiations that would eventually produce this agreement,567 the agreement 

ultimately provided for the creation of a truth commission as a forum to “address issues 

of impunity” and “to facilitate genuine healing and reconciliation”.568 The Liberian 

Truth and Reconciliation Commission – the only transitional justice mechanism 

provided for by the Accra Agreement – was subsequently established by the Act to 

Establish the Truth and Reconciliation Commission of 12 May 2005 (“TRC Act”), 

which also formed its mandate.569 This section will provide an overview of the Liberian 

Truth and Reconciliation Commission, explaining how its mandate and the 

circumstances of its operation make this particular transitional justice mechanism a 

useful case study for an analysis of women’s participation in transitional justice 

processes.  

4.2.1 – An Overview of the Liberian Truth and Reconciliation Commission 

The Liberian Truth and Reconciliation Commission has been described as a creation 

of “compromise at the peace talks”, with members of civil society on one side 

proposing a prosecution mechanism for perpetrators of wartime violence, and 

representatives of armed groups on the other side seeking to avoid their own 

prosecutions.570 Dhizaala notes that, while international observers and “[p]olitically 

                                                 
566 ibid; James Tonny Dhizaala, “Transitional Justice in Liberia: The Interface Between Civil Society 

Organisations and the Liberian Truth and Reconciliation Commission” in Jasmina Brankovic and Hugo 

van der Merwe (eds), Advocating Transitional Justice in Africa: The Role of Civil Society (Springer 

2018) 44 
567 See, e.g. Paul James-Allen, Aaron Weah and Lizzie Goodfriend, “Beyond the Truth and 

Reconciliation Commission: Transitional Justice Options in Liberia” (International Center for 

Transitional Justice 2010) <https://www.ictj.org/sites/default/files/ICTJ-Liberia-Beyond-TRC-2010-

English.pdf> 5 
568 Accra Agreement (n 565) Art.XIII 
569 Act to Establish the Truth and Reconciliation Commission of 12 May 2005 (National Transitional 

Legislative Assembly of Liberia) (“TRC Act”) 
570 Carla De Ycaza, “A Search for Truth: A Critical Analysis of the Liberian Truth and Reconciliation 

Commission” (2013) 14(3) Human Rights Review 189, 195 
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oriented [civil society organisations]” were against any amnesty for serious crimes 

prohibited by international law, negotiators at the peace talks were concerned that “any 

threat of prosecution would make it difficult to end the war, as the faction leaders 

vowed to continue fighting”.571 Because of this, a truth commission was proposed in 

place of a war crimes tribunal.572 One party to the negotiations, Liberian politician 

Conmany Wesseh, is quoted as saying that “the warring parties agreed to the truth 

commission concept because they wanted to prevent the establishment of a war crimes 

tribunal”.573 As such, the TRC can be seen to be a product of decision and agreement 

by the various actors involved in its creation, with their competing interests having 

ongoing ramifications for the constitutivity of the process itself.574 

The TRC was inaugurated on 20 February 2006 and ran for three years until the end 

of its mandate on 22 June 2009. The mandate of the TRC was extended by the Liberian 

Legislature on 22 September 2008, having been originally scheduled to end on that 

date. The TRC’s own reporting describes its mandate as “expansive and complex”.575 

Section 26 of the TRC Act required “the TRC to achieve multiple ends”, with its 

ultimate goal described as “promoting national peace, security, unity and 

reconciliation”.576 Though this goal is broad and multifaceted, the TRC Act 

nevertheless drew a series of boundaries around the topics and activities that fell within 

the TRC’s mandate,577 with these priorities again determined through negotiation and 

choices. The TRC’s reporting summarised its mandate as “to foster truth, justice and 

reconciliation by identifying the root causes of the conflict, and determining those who 

are responsible for committing domestic and international crimes against the Liberian 

                                                 
571 Dhizaala (n 566) 48. See also Glucksam (n 455) 98. 
572 Dhizaala (n 566) 48 
573 ibid 
574 Koskenniemi “What is International Law for?” (n 8) 30 
575 Republic of Liberia Truth and Reconciliation Commission, Final Report Volume One: Preliminary 

Findings and Determinations (30 December 2008). 

<http://trcofliberia.org/resources/reports/final/volume-one_layout-1.pdf> (“Preliminary Findings and 

Determinations”) 16 
576 ibid 16; TRC Act, s.26 
577 See Blandy and Sibley (n 380) 276 
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people”.578 As such, throughout its period of operation, the TRC engaged in 

investigation of “gross human rights violations and violations of international 

humanitarian law” and serious domestic crimes;579 investigation of Liberia’s historical 

development580 and the root causes of the conflict;581 and the publication of a 

comprehensive report of the TRC’s work and findings.582  

The TRC’s final report clarifies that the TRC “is neither a criminal nor prosecuting 

institution”.583 As such, to achieve its mandate, the TRC conducted public hearings, 

gathered witness statements, and conducted desk-based research, rather than the types 

of criminal investigation that would be expected of a court or tribunal. Nevertheless, 

its findings were required to meet the “appropriate evidentiary standard of proof” of 

“[p]reponderance of evidence along with public information (notoriety)”.584 

Additionally, the TRC had a power of subpoena in order to enforce compliance with 

its requests to appear, although this power was never used.585 The TRC’s Chairman has 

stated that this was a deliberate decision motivated by the Commissioners’ 

“commitment of reconciliation”.586 As a non-judicial institution, the outcome of the 

TRC’s years of investigation was not prosecution of perpetrators, but a series of 

recommendations for Liberia, its people, and the broader “international community”. 

These recommendations are presented across nine chapters and 64 pages of its final 

report, and so constitute a significant part of the TRC’s reporting. These 

recommendations include accountability measures for perpetrators, such as lustration 

of those in public office (including then-President Ellen Johnson Sirleaf) and the 

creation of an extraordinary criminal tribunal to prosecute alleged perpetrators of gross 

human rights violations, violations of international humanitarian law, and the most 

                                                 
578 Liberian TRC, Consolidated Final Report (n 562) 12 
579 TRC Act, s.4(a) 
580 TRC Act, s.4(d) 
581 TRC Act, s.4(c) 
582 TRC Act, s.4(f) 
583 Liberian TRC, Consolidated Final Report (n 562) 18 
584 ibid 
585 Aaron Weah, “Hopes and Uncertainties: Liberia’s Journey to End Impunity” (2012) 6(2) 

International Journal of Transitional Justice 331, 338 
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serious domestic crimes.587 However, to date, such a tribunal has never been 

established. Further measures aimed at reconciliation were also recommended, 

including the re-establishment of the ‘Palava Hut’ system – a traditional truth-seeking 

practice based within communities.588 The TRC also made a series of 

recommendations aimed at societal transformation, for example the reformation of the 

country’s political and justice systems, and the promotion of women’s rights.589  

4.2.2 – The Liberian TRC as a Legal Geographical Case Study 

Lundy and McGovern describe truth commissions as “[b]y far the most popular 

transitional justice mechanism”,590 making a truth and reconciliation commission an 

apt choice of case study. While the mandate and aims of the Liberian TRC in many 

ways reflect those of previous truth and reconciliation commissions conducted in other 

states, this particular mechanism possesses some unique characteristics which make it 

a particularly appropriate case study for a spatial analysis of women’s participation in 

transitional justice processes. First, the TRC produced numerous reports, which 

provide a rich textual basis from which to draw in any analysis of the discursive 

practices of this particular transitional justice mechanism. Second, within that 

reporting, a great deal of attention is devoted to discussing women, their experiences, 

and the importance of their participation in the transitional justice process. In the 

remainder of this section, it will be established that, for these reasons, a critical spatial 

discourse analysis of the Liberian TRC has the potential to be highly revelatory in its 

exploration of the relationship between women’s participation and their portrayal. 

4.2.2.1 – The TRC’s Reports 

By the end of the TRC’s evidence-gathering activities, it had amassed a great deal of 

data, listed in its final reports as including more than 22,000 written statements; 

“several dozens” of personal interviews; over 500 live public testimonies; a national 

                                                 
587 For a summary, see James-Allen et al (n 567) 3 
588 Liberian TRC, Consolidated Final Report (n 562) 363; ibid 3 
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regional consultation with stakeholders in Liberia’s counties; a “national conference 

on reconciliation”; “desk research”; and publications of both media organisations and 

“prominent international and local human rights institutions”.591 However, for the 

purposes of this thesis, it is the TRC’s final reports that will be the focus of the analysis. 

These reports provide a wealth of material from which to draw for an analysis of 

women’s participation in transitional justice processes. The final reports of the TRC 

were published as three volumes. The first volume is a report of “Preliminary Findings 

and Determinations” (hereafter referred to as “the preliminary report”), which was 

published on 30 December 2008.592 The preliminary report states that its publication 

intended to provide notice of the findings and determinations of the TRC process in 

advance of its completion,593 while other commentators have argued that it was 

published in order to deliver a report within the deadline of the first three-month 

extension to the TRC’s mandate.594 The second volume – the “Consolidated Final 

Report” (hereafter referred to as “the final report”) – was published on 30 June 2009, 

and presents the TRC’s ultimate findings and recommendations.595 The third volume 

of the report consists of 13 appendices on a variety of topics including, but not limited 

to, women’s experiences of conflict (hereafter referred to as the “‘Women and the 

Conflict’ appendix”);596 children’s experiences of conflict (hereafter referred to as the 

“‘Children’ appendix”);597 the role of religion and tradition in the conflict and in the 

subsequent transitional justice process (hereafter referred to as the “‘Conflict, Religion 

                                                 
591 Liberian TRC, Consolidated Final Report (n 562) xxiv 
592 Liberian TRC, Preliminary Findings and Determinations (n 575) 
593 ibid 2 
594 James-Allen et al (n 567) 9 
595 Liberian TRC, Consolidated Final Report (n 562) 
596 Liberian TRC, “Women and the Conflict” Appendix (n 59) 
597 Republic of Liberia Truth and Reconciliation Commission, Final Report Volume Three: Appendices 

Title II: Children, the Conflict and the TRC Children Agenda (30 June 2009) 
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and Tradition’ appendix”;598 the TRC’s engagement with the media;599 and the 

experiences of the Liberian diaspora community (hereafter referred to as “the Diaspora 

Project report”).600 Of these 13 appendices, ten are available on the TRC website, with 

those that are unavailable largely technical in nature.601 The final report indicates that 

a fourth volume was to be published containing transcripts of all testimonies, however 

this remains unpublished due to resource constraints.602  

While a useful source for the analysis in this thesis, it is important to note that the 

TRC’s reporting has been subject to criticism.603 A report by the International Center 

for Transitional Justice (ICTJ) has found that the report lacks evidentiary data and fails 

to consistently cite sources.604 The same report notes that, paradoxically, the TRC has 

collected more data on the victims of conflict than “any other truth commission before 

                                                 
598 Republic of Liberia Truth and Reconciliation Commission, Final Report Volume Three: Appendices 

Title IV: The Conflict, Religion and Tradition (30 June 2009). 

<http://trcofliberia.org/resources/reports/final/volume-three-4_layout-1.pdf> (“‘Conflict, Religion and 
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599 Republic of Liberia Truth and Reconciliation Commission, Final Report Volume Three: Appendices 

Title VI: Media and Outreach in the TRC Process (30 June 2009). 
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Diaspora Project (30 June 2009). <http://trcofliberia.org/resources/reports/final/volume-three-
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administrative and financial operations of the TRC; and a report on minority dissent, all of which are 

summarised in the Consolidated Final Report. See website of the Truth and Reconciliation Commission 

of Liberia, “Final Report” <https://www.trcofliberia.org/reports/final-report.html> 
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it” but that its conclusions are vague, failing to identify those who ought to receive 

reparations, and providing no criteria to make such a decision.605 Nevertheless, it is 

argued here that this reporting provides a rich textual basis for an analysis of women’s 

participation and portrayal in the Liberian TRC’s processes. The selection of this 

material is particularly motivated by its accessibility, and by its coherence as a form 

of discourse. While, at the time of writing, witness statements and transcripts of the 

TRC’s hearings have not been published, all volumes of the final reports have been 

published and are available to the public via the TRC’s website.606 More importantly, 

the reports represent the narrative of the Liberian conflict and transition that has been 

put forward by the TRC. These reports are not a scattered collection of unrelated 

testimonies; they are the synthesis of all of the evidence collected by the TRC during 

its mandate. These reports have been deliberately produced as a definitive construction 

of this period of Liberian history. Even bearing in mind the criticisms they have faced, 

the reports are the official output of the TRC, intended for its audience to access and 

to read. As such, they represent a distinct form of discourse about Liberia’s transitional 

justice process, which lends itself well to an analysis of this type.  

4.2.2.2 – Positioning Women in the Liberian Truth and Reconciliation 

Commission 

It has been argued that women are particularly adversely affected by armed conflict.607 

The armed conflicts in Liberia were no different, with research reporting that 49% of 

women aged between 15 and 70 had experienced “at least one act of sexual violence 

by a soldier” during the first five years of conflict.608 Furthermore, as has been 

discussed in earlier chapters of this thesis, transitional justice processes have been 

critiqued for their exclusion of women. This issue is acknowledged in the reports of 

the Liberian TRC. The “Women and the Conflict” appendix states that women had not 
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been well served by historical transitional justice processes, which have been “known 

to gloss over” both the gendered dimensions of conflict and broader society in favour 

of a narrow focus on civil and political rights violations.609 Indeed, the appendix argues 

that the relationship between transitional justice and gender equality had not been 

adequately explored within this field.610 Cognisant of these historical failures, the final 

reports of the Liberian TRC exhibit a particular consciousness on the part of the 

drafters as to issues surrounding women’s conflict-era experiences and their 

participation in the transitional justice process. Perhaps for this reason, the final reports 

attempt to incorporate gender perspectives at many places throughout. For example, 

in addition to the “Women and the Conflict” appendix, both the preliminary and final 

reports dedicate entire sections to women’s participation in the TRC.611 As such, the 

acknowledgement of women’s experiences having been overlooked in past transitional 

justice processes appears to demonstrate an awareness of this problem, and the 

inclusion in the reports of chapters and sections which address women’s experiences 

demonstrates a desire to avoid this problem in this process. 

In this way, it can be seen that the TRC’s reports are a product of design, deliberation, 

negotiation, and choices by their drafters.612 The drafting of the TRC reports thus exists 

at an intersection between the legal, social, and spatial aspects of the transitional justice 

process. Given the inseparability of these elements, the awareness of gender issues 

exhibited in the reports necessarily forms part of a layering of social relations upon 

space.613 That is, it does not simply appear at the reporting stage, but finds its roots 

much earlier in the creation and development of the process. The Accra Agreement 

which provided for the TRC’s creation emphasises the importance of “an all inclusive 

[sic] participation in governance and the advancement of democracy in Liberia”.614 

Following on from this agreement, the TRC’s mandate further makes several express 
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and implied references to participation in the TRC process, and a number of its 

provisions include measures intended to secure participation in the TRC’s activities.615 

Indeed, the “Women and the Conflict” appendix describes this legislation as “a gender-

sensitive Act of the National Transitional Legislative Assembly”.616 While the 

appendix does not elaborate on what this term means, nor what makes the mandate 

“gender-sensitive”, it does go on to describe the mandate as being “explicit in its call 

for the participation and inclusion of women”.617 The TRC’s reporting argues that 

several provisions across the TRC Act “speak to women’s realities and how they 

should be incorporated in the TRC process.”618 Furthermore, the Act confirms 

Liberia’s commitment to international standards for “the rights and protections of 

women and children”619 which, as will be discussed in the next chapter, includes 

standards on participation. These provisions – by facilitating women’s participation in 

the TRC’s activities – again reflect an awareness of women’s historical exclusion from 

transitional justice processes, and the lack of attention that had previously been 

afforded to their experiences. 

As such, the preliminary report argues that these provisions “demand effective 

participation of women at all levels and in all aspects of the TRC process”.620 As will 

be discussed in further detail in the next chapter, a variety of measures were taken to 

encourage women’s engagement with the TRC as participants.621 These measures 

ultimately produced “707 direct recorded engagements with women”, from women’s 

participation in meetings and workshops, to delivering testimony before the TRC.622 

These engagements, in turn, provided the opportunity for the drafters of the TRC’s 

reports to address women’s experiences therein. While the discussion of women’s 
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participation and their experiences across the reports is not without critique,623 the 

reports nevertheless provide a wealth of discourse on women, their experiences of 

conflict, and their participation, from which to draw for a critical spatial discourse 

analysis. It is argued here that, given the clear intentions of those designing the TRC 

to include women and their perspectives at all stages of the process, this case study 

presents an opportunity for a spatial analysis which considers how women have been 

constituted by the discursive conditions of the TRC’s reporting, and what that reveals 

about their participation in the TRC process. Subsequent sections in this chapter will 

illustrate these arguments further by investigating both the spatial and legal 

complexities of the TRC process, before the thesis moves to an analysis of the ways 

that women and their participation were constituted within that process. 

 

4.3 – The TRC’s Reporting as a Form of Discursive Space 

This thesis has thus far established that law is a form of discourse, and that discourse 

has a constitutive effect on space. The previous chapter proposed that the reporting of 

the Liberian TRC, as a form of discourse, can thus construct and constitute a category 

of “women” through its discursive practices. It described how legal geography 

conceives of law as taking place in particular spaces, thus removing it from the abstract 

and situating it within its social and spatial context. Indeed, as has been argued 

previously, space is not merely the background for social practices; rather, it is 

constitutive of those practices and vice versa.624 Lefebvre describes spaces as having 

“perceived” or physical dimensions; “conceived” or mental dimensions; and “lived” 

dimensions.625 He proposes a “conceptual triad” through which these different 

dimensions of the space are produced.626 This section will refer to this conceptual triad 

in order to demonstrate how the reporting of the Liberian TRC – through its discursive 
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practices – creates a distinct space in its own right, which in turn has a mutually 

constitutive effect on women as participants in that process. 

4.3.1 – Lefebvre’s “Conceptual Triad” 

Lefevbre proposes that space can be produced in three ways. First, “spatial practice” 

concerns the way that daily physical routines and occupation of spaces creates space, 

for example through the use of roads and paths, whether this use is institutionally 

imposed or otherwise.627 In a transitional justice context, such spatial practice might 

refer to attendance at particular locations to give statements, or occupying a certain 

seat in a public gallery to hear testimony. Second, “representations of space” 

(described by Davies as “abstract and ideological”)628 concern the creation of 

conceptual spaces.629 This involves spaces which are created or conceived in “idealistic 

and quantified ways” and is the conception of space “most obviously associated with 

formal law”.630 In a transitional justice context, this might refer to the territorial 

jurisdiction of a given process, or the drawing of particular conflict-affected sites onto 

a map. Finally, “representational spaces”631 are those spaces which are formed through 

shared imagination and how “people generally think of and relate to the space around 

them”.632 It has been argued that these spaces are the most likely sites for “resistance 

and restructuring by the population” because they allow for challenges to commonly 

accepted discourses.633 A representational space in the transitional justice context 

might refer to sites of local organising, or grassroots movements. Lefebvre notes that 

the above elements do not exist in isolation, but rather they interact with each other to 

produce spaces in different ways according to geographical and historical contexts.634 

This section will explore this process by which space is produced, proposing that 
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discourse and the discursive practices of the TRC’s reporting produced their own 

discursive space.  

4.3.2 – Discursive Space 

As has been discussed, geographers and lawyers have commented on a tension 

between law and space.635 This is because space is defined by “actually existing 

multiplicity”,636 in contrast with law’s “textuality”, which instead aims to “flatten out 

the complexity of reality and convert it into admissible legal facts”.637 In this way, law 

translates reality into legal discourse, creating a “legal representation of reality” that 

does not fully represent the material world.638 The textuality of the law flattens women 

through its representations of them in legal and quasi-legal discourses, including TRC 

mandates and associated legal standards. The reporting of transitional justice 

mechanisms often attempts to provide more holistic narratives of conflict and of 

harms, but in doing so still to some extent lays things out side by side, resulting in a 

legal world which does not, and indeed cannot, fully represent women and their 

experiences of conflict and transition. As such, this research understands the 

representations of the TRC reporting not as reality but as a separate conceptual space 

which exists within, on top of, and throughout the actual material space of the TRC.  

4.3.3 – Constituting Discursive Space  

The previous chapter cited Gaventa in his assertion that all spaces of participation 

“exist in dynamic relationship to one another”; constantly “opening and closing”.639 

The chapter argued that such spaces “are not separable”; that is, spatial practices within 

one space will affect the other through the iterative process of constitutivity.640 This is 

because, following Massey, the boundaries between spaces are “permeable”, to the 
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extent that “the inside defines part of the outside, and the outside part of the inside”.641 

That is, the boundaries between spaces, rather than simply delineating space, are an 

inextricable part of it.642 In this way, spaces interact with one another across 

geographical, physical, material, and conceptual boundaries. Thus, the discursive 

space of the TRC is shaped by its relationship with other spaces, and the discursive 

practices of those other spaces. For example, the establishment of the TRC was partly 

shaped by transitional justice processes that had come before it. The drafters of the 

mandate, through visits and training, were influenced by mechanisms such as the 

South African Truth and Reconciliation Commission.643 In addition, the permeable 

nature of space’s boundaries means the space of the TRC was expanded in various 

ways beyond its offices in Monrovia into the rest of Liberia and the rest of the world. 

The expansion of this space was not uniform and even but created “uneven landscapes 

of power” across permeable boundaries.644  

At the same time, the legal and social practices of the TRC served to shape this space, 

with the way that space was constituted then conditioning how that legal and social 

practice was able to evolve. For example, social actors, by entering spaces, can carry 

with them their experiences of spaces they have previously occupied.645 In this way, 

participants’ experiences and expectations can “influence how they make use of their 

agency when they are invited to participate, or when they create their own spaces”.646 

The lived experience of a space, in turn, shapes the subject and conditions their 

possibilities for participation.647 In this way, space is never neutral, but “always already 

permeated with the power effects of difference”.648 As such, space is constituted by all 

participants: “those who are invited into them, as well as by those doing the 

inviting”.649 In the context of discursive space, this means that the space is constituted 
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not only by the subjects of the discourse, but by those who produce it. As a result, 

discursive space is constituted by social relations, and by the choices of social actors. 

Women accessing transitional justice processes and engaging with their discursive 

practices carry with them their experiences of conflict and of broader social life. In 

addition, those actors inviting them into the space of participation carry with them 

assumptions about women and their participation. A further discursive element is 

added, whereby women are constituted by their previous portrayals in discourses on 

transitional justice, further expanding this “discursive terrain”.650 

Understanding the ways in which discursive spaces are shaped is important. Cornwall, 

in her work, has highlighted the constitutive impact of discourses, arguing that 

Foucault’s work in particular draws our attention to the ways in which discourses 

produce particular “institutional forms” which condition possibilities for 

participation.651 An illustration of this can be seen with Orford’s critique of Australia’s 

Truth and Reconciliation Commission. Orford has argued that its final report served 

to reconstruct the state of Australia as one which engaged with the process “with an 

open heart and mind” and which “commits itself to reconciliation”.652 In doing so, she 

proposes that the report constitutes the state as “an artificial entity”, existing constantly 

across time despite the myriad changes that had occurred in the law, in standards of 

morality, and in social practices across the country of Australia.653 This space exists 

outside of material reality, but nonetheless has an important constitutive effect on the 

spaces around it. It constructs the nation’s past crimes and “boundaries transgressed” 

into an accessible narrative, with a view to establishing a future “in which all are sorted 

back into their proper places”.654 Thus, the abstract space established by this report not 

only constitutes the past, but conditions the ways in which these issues might be 

understood in the present and the future. Understood as such, the discursive space of 
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the Liberian TRC’s reports is shaped by adjacent spaces, and by all of those who invite 

and are invited to participate in it, but it also has a constitutive effect on other spaces 

moving forward. An understanding of this space and the constitutive forces at play 

thus becomes imperative. 

 

4.4 – The Liberian TRC as a Complex Legal Space 

It has thus far been argued that the discourse and discursive practices of the reports of 

the Liberian TRC themselves established a distinct, conceptual space. This is 

important, because the “plural,” “layered,” and “multidimensional” 655 nature of space 

means that this discursive space interacted with other forms of space related to the 

TRC. In this way, the discursive realm and the material realm are not separate, but 

form “a complex mosaic of legal (and illegal) geographies at different scales”.656 The 

social and discursive practices of the TRC as a discursive space thus impact what 

happens in other spaces. This means that there exists a mutually constituting 

relationship between the ways in which women are discursively constructed, and how 

women are able to access and participate in transitional justice processes.  

If women, within this discursive space, are mutually constituted as subjects through 

their interactions with law and with space, then an unpicking of the social and legal 

strands of this process becomes particularly important. As such, the rest of this chapter 

will explore the ways in which the discourse of the TRC established and presented the 

spatial and legal aspects of the TRC and its operations. In doing so, this chapter will 

draw from the reports of the TRC in order to establish how the TRC is discursively 

constituted through the reporting. The chapter will also draw from literature which 

critically reviews the operation of the Liberian TRC. It will be argued that the TRC’s 

reporting presents the TRC not as one distinct space but as multiple, mutually 

reinforcing spaces existing concurrently in a state of constant flux. The chapter will 
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further propose that the legal aspects of the TRC appear similarly complex, with that 

complexity contributing to the multiplicity of the TRC spaces. The chapter will 

ultimately conclude that the TRC’s reports establish the TRC as a series of multiple, 

complex, and fluctuating legal spaces, themselves capable of constituting women and 

their participation. 

 

4.5 – The Spatial ‘Strand’ – The Liberian TRC as a Complex Space 

It has thus far been argued that a legal geographical analysis that accounts for the 

social, legal, and spatial elements of a transitional justice process is one which 

understands that subjects cannot be considered outside of their relations with the 

outside world. The inseparability of law, space, and subject thus means that, in order 

to understand how each has been constituted, it is necessary to understand the legal 

and spatial complexities at play in that particular context. In order to understand how 

women are portrayed and how they participate in transitional justice processes, it is 

therefore necessary to understand how women, as subjects, are located within and 

connected to space.657 The production of space has been described as “political” in 

nature; not neutral, but rather producing distributive consequences in terms of power 

and resources.658 The “social meaning” of spaces thus conditions them to be more 

receptive to certain identities and activities than to others.659 Indeed, as has been 

argued, the presence of certain identities within a given space contributes to the 

shaping of that space, given that subjects form part of space and vice versa.660 As such, 

the TRC spaces within Liberia were affected by the ways in which women accessed 

and were able to access them. This subsection will explore the spatial complexity of 

the Liberian TRC as presented in the TRC’s final reports, in order to foreground an 

analysis of women’s participation in that space. It will argue that the TRC space was 
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not one discrete space, but rather a plurality of complex spaces, existing in dynamic 

relationship to one another. 

4.5.1 – Operational Complexities 

Glucksam, while acknowledging the TRC as “one of the most comprehensive attempts 

at a systematic truth and reconciliation process”, notes that the process was not without 

controversy, having faced significant challenges during its period of operation.661 

Indeed, the TRC is described as “riddled with administrative and financial challenges” 

and as having experienced “many political and social scandals,”662 including 

condemnation by the final report of two Commissioners for having “systematically 

and consciously undermined the work of the Commission by their conduct and 

actions”.663 Furthermore, a report by the ICTJ points to the TRC’s inability to produce 

a “comprehensive staffing plan” and organisational structure; the failure to produce a 

full plan of their work; and the failure to produce a budget in advance of the TRC’s 

launch as additional problems.664 A one-year gap between the appointment of 

Commissioners and operational staff and the appointment of an Executive Secretary 

and Program Manager is also argued to have produced “imbalances” in the 

development of the TRC’s processes and in the ownership of those processes.665 The 

irregularity of funding in the early stages of the TRC has also been attributed to this 

delay.666 Indeed, funding challenges forced statement-taking activities to be suspended 

for a few months in 2007.667 These issues are argued to have “severely impacted the 

TRC’s later operational activities, including the process leading to its final report.”668 
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Furthermore, the TRC’s lack of an in-house legal team led some commentators to 

question whether the TRC possessed the requisite expertise to evaluate whether or not 

the acts it investigated constituted violations of international law.669 The emergence of 

these myriad issues over the course of the TRC’s operation illustrates the evolving 

nature of the TRC space itself. As a form of legal practice, the TRC space was “not 

static, linear and ordered” but “complex, fluid and uncertain”, with these complexities 

informed by the social interactions of those involved in it.670 

It has been argued that all of the challenges faced by the TRC led to a “lack of 

confidence in the TRC” both within Liberia and internationally.671 This lack of 

confidence contributed to the constitution of the TRC space at a “lived” level, and 

impacted the extent to which participants chose to engage with it.672 In fact, so strongly 

contested were the TRC’s conclusions by leaders of fighting factions that a group of 

those recommended for prosecution in the final report brought a class action lawsuit 

against the TRC in Liberia’s civil court, in an attempt to have both the TRC Act and 

its final reports declared “unconstitutional” on the basis that the reports’ 

recommendations were reached “without respect for due process”.673 In addition, 

research on access to justice in post-conflict Liberia has found that justice practices 

and their objectives are informed by the “uncertain post-conflict ‘world’ of Liberia”, 

where maintaining security, peace and cohesion within communities is viewed as 

essential to the prevention of future violence.674 As such, at an individual level, people 

may prioritise maintaining their position and relationships within their community 

over access to justice, given the extent to which physical and economic security are 

dependent on these factors.675 This has clear consequences for the extent that people 

will choose to engage with transitional justice processes, which in turn has constitutive 

consequences for the ways in which the TRC was produced as a space. Lefebvre 
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describes that spaces are produced through “spatial practice”, but also through shared 

imagination – the ways in which people think about and relate to the spaces they 

access.676 As such, these operational and political issues, and the perceptions they 

generated about the TRC, are productive of the TRC space itself. 

4.5.2 – Geographical Complexities 

While the physical space from which the Commission began its initial work – located 

in the Liberian capital city of Monrovia – is described by the final report as a “three 

room shabby office space provided by the government of Liberia, absent a 

complementary full staff and without funding”,677 the work of the Commission took 

place all over the country. The expansion of the TRC’s activities beyond Monrovia 

was based on “grave concerns” that the TRC would be too centred in the capital, with 

many Liberians not engaging with the process in its early stages due to a general 

distrust of national institutions, or a perception of a bias towards Monrovia.678 In this 

way, it is possible to observe the “permeable” boundaries of the TRC space with other 

political and legal spaces in Liberia.679 Carrying with them their historical experiences 

of Liberian public life as centred in Monrovia, Liberian citizens interacting with the 

TRC constituted the space according to these perceptions.680 Furthermore, accessing 

the various sites of the TRC’s operation generated “spatial practice”, through which 

the occupation of spaces serves to produce the spaces themselves.681 

In any case, reaching “everyone in the community” is described by the final report as 

a “struggle”, especially for those “who are illiterate, live outside of Monrovia, or have 

not been active in the reconciliation process”.682 The realities of operating in a post-

conflict context further exacerbated these issues. Post-conflict Liberia has been 
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described as a “collapsed state”, with physical infrastructure completely destroyed.683 

The country, at the end of the conflict, was one of the world’s poorest, with almost 

half of the country living in “abject poverty”.684 Even in the years following the TRC, 

“the majority” of the state had no electricity or piped water.685 Because of the 

difficulties of reaching those affected by the conflict, and because inclusion in the TRC 

process was perceived as a means to “minimally redress” historical exclusion from 

governance processes in Liberia,686 the final reports claim that “outreach and inclusion 

of all Liberian Communities” was a “primary goal” of the TRC, regardless of place, 

ethnic group, or income level of those communities.687 Thus, in planning and carrying 

out these activities, the TRC created, in Lefebvre’s words, a “representation of 

space”688 which extended the space of the TRC into rural Liberia, if only on a 

conceptual or ideological level.  

One of the primary ways that this extension of the TRC space occurred was through 

its hearings. Live hearings were an integral part of the work of the TRC. During its 

period of operation, the TRC conducted victims’ hearings to gather personal narratives 

of the conflict; nine thematic hearings, which explored “the trends, themes, and root 

causes of the conflict”;689 and a series of institutional hearings which reviewed how 

public institutions participated in and were affected by the conflict.690 While the 

thematic, institutional and perpetrator hearings were all held in Monrovia, victims’ 

hearings were held throughout all fifteen counties of Liberia.691 Describing this 

activity, the reports again emphasise the physical location of the victims’ hearings, 
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describing them as “breaking away from the aged old practice which made Monrovia 

the centre of all public activities”.692 As such, at the conceptual level, it is possible to 

observe the extension of the boundaries of the TRC beyond its “three room shabby 

office space” and beyond the country’s capital city. However, “spatial practice” and 

the conceived nature of the space constitutes these boundaries differently,693 with the 

permissible subject matter of the hearings constituting the space of the TRC itself. 

While victim hearings indeed took place in all fifteen counties, all other hearings were 

held in Monrovia.694 At each of the localised victims’ hearings, one day was set aside 

for county-specific institutional and thematic hearings, whereas matters of national 

importance or which featured expert testimony appear to have been reserved to 

locations in the capital.695 In this way, the drawing of conceptual boundaries around 

the subject matter deemed important enough to discuss at the hearings in the capital 

creates “distance” between these issues and the hearings taking place in the counties.696 

Understanding space as “a socio-cultural construction” which both produces and is a 

product of social relations means that the sociolegal practice of the TRC process is co-

constitutive of the space of the TRC itself. 697 Holding those hearings focused on the 

experience of “society as a whole”698 in Monrovia thus positions the capital city as the 

primary locus of Liberian “society”. Therefore, while the border of the TRC extended 

beyond the capital, these activities produced multiple TRC spaces, with these spaces 

varying greatly according to geographical location and the activities that took place. 

Those activities, in turn, shaped the permissible forms of participation in each TRC 

space.699  

An additional geographical consideration is that the reports present the different 

counties and cities of Liberia as having experienced the conflict differently. For 
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example, the majority of battles during the conflict are said to have taken place in Lofa 

County and Montserrado County,700 the latter being the site of the capital city of 

Monrovia. However, the types of violence experienced differed greatly, with Lofa the 

site of more battles between armed groups, and Montserrado most often experiencing 

violence in the form of riots and protests.701 These different experiences of conflict 

almost inevitably informed post-conflict experiences, potentially affecting how 

residents in these counties viewed the TRC or chose to engage with it and impacting 

the construction of the TRC space. This is because armed conflict, as a product of 

human activities and interactions,702 is itself is productive of space,703 and so serves to 

constitute space through a constant, iterative process.704 Because space is “always 

under construction… never finished, never closed”, this constitutive effect extends 

even beyond the conflict’s end.705 Furthermore, the fifteen counties of Liberia 

“correspond to territories historically claimed by particular Liberian indigenous ethnic 

groups”.706 Legal geography understands that individual experiences of space are 

shaped by “a broad array of coexisting social, religious, economic, and political 

constructions”.707 As such, the geographical reality of Liberia also affects how the TRC 

space was extended into these counties, and adds further complexities. All of these 

factors constructed a fractured space in which ordinary citizens – of varying 

backgrounds, ethnicities, and experiences – may have been hard for the TRC to reach, 

with consequences for how different groups accessed the spaces of the TRC. 

4.5.3 – Social Complexities 

The TRC’s final report is emphatic in its assertion that the violence and associated 

violations of human rights emanating from the periods of conflict “gravely impacted 
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all segments of the Liberian society”, including women, children, the elderly, the 

vulnerable, and those Liberians in the diaspora community.708 “Cultural, Traditional 

and Religious Institutions, and Public Institutions” are also argued to have been 

affected.709 Indeed, the TRC’s report on the experiences of the Liberian diaspora 

community states that “there is not a single Liberian anywhere who has not been 

affected in some way” by the conflict, including those members of diaspora 

communities who did not leave Liberia as a result of the conflict.710 Perhaps partly 

because the conflict is described as such a universal and uniting experience, repeated 

throughout the reports and associated literature is the intention that the TRC be a 

uniquely “Liberian” process, for example having only Liberian commissioners.711 The 

TRC’s preliminary report states that the TRC sought to find a methodology which 

“complemented Liberia’s complex history while simultaneously comporting with 

domestic, regional and international norms”.712 Indeed, the report states that any 

approach to transitional justice had to be suitable for “the Liberian palate”, 713 

suggesting the existence of a unique Liberian identity which could inform this process. 

However, even while drawing clear boundaries around a Liberian identity said to 

inform the process, the reporting nevertheless acknowledges the inherent complexity 

of this identity.  

In legal geography, complexity is understood as emerging through the tensions, 

incompatibilities, or inconsistencies that are produced by the presence of multiple laws 

in one space.714 Here, a similar complexity is observed in relation to the tensions, 

incompatibilities, and inconsistencies that emerge through the discourse of the TRC’s 
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reports as regards Liberian culture and identity. Indeed, culture itself is not a fixed 

entity, but is “plural”, “contested”, and “often takes the form of discourse(s)”.715 The 

TRC’s final report discusses the historical duality of the state, with two Liberias 

“created within one geographic location: one belonging to the natives (referred to as 

barbarians) and the other to the settlers from the United States of America”.716 

Furthermore, over twenty indigenous languages are spoken in Liberia, in addition to 

English and Liberian English.717 Even in the diaspora communities, the report 

describes “deep-rooted resentments and divisions” persisting “along ethnic and 

political lines”.718 Diaspora communities are described as more likely to organise along 

tribal lines than “pan-Liberian”.719 Beyond ethnicity, divisions in political, social, and 

economic life are described in the reports, indicating further tensions and complexities 

in terms of Liberian identity.720 All of this has important consequences for the drawing 

of the borders of the TRC. As a result, any space constructed around the ideological 

perception of shared Liberian identity will be informed by these multiple ethnic, 

cultural, political, social, and economic identities, the space becoming “loaded with 

social meaning” as a result.721 The variety of languages, ethnicities, cultures, and 

political views in the country each produce a new “layer” of space, resulting in the 

space of the TRC becoming “plural,” “layered,” and “multidimensional”.722  

4.5.4 – The TRC’s Diaspora Project 

Further complexity is added to the TRC space when one considers the huge 

displacement of Liberia’s population during the conflict. During Liberia’s periods of 

conflict, 750,000 Liberians were displaced,723 with many seeking refuge in other parts 
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of the world. One of the determinations made by the TRC is that “Liberians in the 

Diaspora are as much Liberians as Liberians at home”.724 The determination concludes 

by stating that they must be allowed to have a say and to have their concerns addressed, 

but acknowledges that members of this population had “supported [and] financed 

warring factions as an instrument for regime change”.725 Thus, Liberians outside of the 

country, like those in the country, are understood to have participated in the conflict 

in a multitude of ways.  

The TRC process specifically engaged with the Liberian diaspora through its Diaspora 

Project, described as an “integral part” of the TRC’s work and the first project of its 

kind carried out by a truth and reconciliation commission.726 Through the Diaspora 

Project, statements on conflict-related experiences were collected from Liberian 

people in regions across the United States, in the United Kingdom, and at the 

Buduburam refugee settlement in Ghana.727 The final report states that 600 volunteers 

were trained to collect statements from Liberians in the United States, and that ten 

Liberians in the refugee camp in Ghana were trained as statement takers, as well as 

“[a]bout ten” resident in Nigeria.728 In addition, victims’ hearings were held in St Paul, 

Minnesota.729 Outreach work relating to the project took place both online and face-to-

face. The final report mentions “apartment buildings or neighborhoods populated by 

Liberians” as well as “Liberian food shops, restaurants, beauty salons and barber 

shops” as sites of outreach, thus extending the space of the TRC into these everyday 

locations.730 The report also mentions conducting outreach at national conventions of 

community organisations and through religious leadership, mentioning specifically 
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“numerous churches and mosques, soccer matches, county association meetings, and 

other local events”.731 Thus, the space of the TRC, through the “spatial practice” of its 

Diaspora Project, was extended beyond Liberia’s state borders and into other 

countries, and beyond official sites and into communities.732 

Much of the outreach and statement-taking work undertaken as part of the Diaspora 

Project was modelled on the activities occurring simultaneously in Liberia but 

“adapted for the circumstances of the Liberian Diaspora in the United States and the 

UK”.733 However, some important differences produced the space of the Diaspora 

Project quite differently to that of the TRC within the Liberian state. One key 

difference between the TRC space constructed in Liberia and those spaces in the 

diaspora relates to the Liberian character of the process. For example, the Advocates 

for Human Rights – an NGO which supported the outreach work of the Diaspora 

Project – is a US-based organisation. The final report states that a non-Liberian 

organisation was selected to lead on the Diaspora Project “because no Liberian entity 

would be seen as sufficiently neutral to be trusted by all segments of the 

community”.734 Indeed, as mentioned above, the TRC’s final report describes deep 

divisions within diaspora communities,735 which are argued to be more likely to 

organise according to ethnic group rather than Liberian nationality.736 Adding to this 

complex space was the significant variation in “political climate” between different 

US regions, meaning that the space of the TRC varied across community lines, with 

communities in differing US regions themselves a microcosm of communities in 

Liberia.737 This fractured Liberian identity further emphasises the multidimensional 

and layered nature of the space as described above.738 In addition, having a non-

Liberian group leading the Diaspora Project produced further distance between the 
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project and the activities of the TRC in Liberia, where all commissioners and staff 

were Liberian citizens.739 If spaces are given meaning through the movements, actions, 

and interactions of those who access them, the entry of this group into this TRC space 

constitutes the space itself.740 Indeed, while the final report argues that The Advocates 

for Human Rights involvement was welcomed,741 it highlights that the engagement of 

a non-Liberian group was consistently questioned during the process, and that 

members of the project’s community advisory committee “were reluctant to put their 

reputation on the line in support of the TRC before it had been proven a success”.742 

Some members are even said to have gone “beyond reluctance to overt 

obstructionism”.743 These perceptions about the project, and the relationship of the 

committee members to the project, are productive of “representational spaces”, formed 

through this shared imagination.744  

In spite of the assertion that the work of the Diaspora Project was an integral part of 

the TRC’s core activities, the final report of the project argues that “many in the 

international community and sometimes the TRC itself” viewed the project as “very 

separate” from the work of the TRC being carried out in Liberia.745 Liberians in the 

diaspora, however, saw the project as “intimately connected” with the broader TRC.746 

Indeed, Liberians in the diaspora perceived the project as “having influence over 

processes in Liberia”, although by the Diaspora Project report’s own admission, The 

Advocates for Human Rights “had no control over TRC policies, scope of work, or 

timeline of activities”.747 Clear tensions emerge through these very different 

perceptions of the Diaspora Project, adding to the complexity of the space itself.748 

Furthermore, these complexities exemplify the porous nature of borders between 
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spaces, with perceptions varying according to positions within space, illustrating the 

existence of a “complex, fertile and tension-laden interconnection between self and 

others”.749 Regardless of such differing perceptions, the Diaspora Project report notes 

the mutually constitutive effects of the project and the TRC, with news about the 

TRC’s activities in Liberia having a “ripple effect on work in the diaspora”.750 The 

report cites events such as the TRC’s failure to call “major perpetrators” to hearings at 

early stages of the process, and the reluctance of certain actors to appear, as having 

“dampening effects” on diaspora communities’ participation in the project.751 This 

serves as an illustration of Cornwall’s argument that “what happens in one [space] 

impinges on what happens in others” through the continuous and iterative process of 

constitutivity.752 

The extension of the TRC space beyond the territorial borders of Liberia also has 

consequences for how the TRC was legally constituted in Liberia and in the diaspora. 

As has been discussed above, the TRC was established by an Act of the National 

Transitional Legislative Assembly of Liberia, which also formed its mandate. Because 

this was a piece of domestic legislation, it had no applicability outside of Liberia’s 

territorial borders, and thus did not confer any powers to the Diaspora Project 

operating in the United States, the United Kingdom, or Ghana.753 Similarly, this Act 

did not confer the same legal protections to participants in the diaspora as to 

participants in Liberia.754 As such, the Advocates for Human Rights developed 

statement-taking protocols for each state based on principles of local law in each 

jurisdiction.755 Critically, because Liberians in the diaspora could not be protected from 

“prosecution or other legal consequences in any jurisdiction”, participants were 

required to give their “fully informed consent” before participating, and were provided 

optional legal advice ahead of providing statements, with the option that those 
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statements be anonymous.756 Outreach work also had to be “adapted for the 

circumstances of the Liberian diaspora in the United States and the United Kingdom”, 

though based on the outreach practices of the TRC in Liberia.757 In addition, differing 

levels of “security and psychosocial support” services were available across the 

communities involved in the Diaspora Project.758 As a result, participants accessed 

vastly different spaces depending on their geographical location and their available 

resources, with potential legal consequences and the availability of legal advice 

differing greatly depending on the jurisdiction. This adds further legal and spatial 

complexity to the process. The TRC’s activities expanded the space of the TRC 

beyond the territorial borders of Liberia, but the necessarily uneven application of law 

across multiple jurisdictions renders that space, “plural”, “layered”, and 

“multidimensional”.759 That law and space exist in a mutually reinforcing relationship 

means that the TRC space itself was not fixed, but was “co-emerging, co-constituting 

and co-evolving” with that law.760 

While there were discrepancies in participatory opportunities across diaspora 

communities, there were also discrepancies between the diaspora community and 

those who had been internally displaced. It is estimated that half of Liberians suffered 

from displacement as a result of the conflict,761 with 780,000 refugees and 500,000 

internally displaced persons.762 Indeed, forced displacement was the most recorded 

human rights violation by the TRC, accounting for over one third of all violations.763 

However, it has been argued that while the TRC’s engagement with the Liberian 

diaspora was “noteworthy and groundbreaking”, the TRC failed to engage with 
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internally displaced persons and address their needs.764 No special project was 

established to attend to their needs, nor were they represented by a Commissioner, nor 

even mentioned in the TRC Act.765 Thus, the TRC’s borders were expanded beyond 

the territorial boundaries of the Liberian state, but the space within that state in some 

cases was harder to access, with certain populations being overlooked. The situation 

becomes more complex in light of the fact that refugees and internally displaced 

persons are not distinct categories, with many people moving between categories 

throughout the conflict through a “cyclical process of fleeing and hiding both within 

and outside of the nation’s borders”.766 When considering how this affected women’s 

participation, Dabo argues that in spite of the TRC’s attention to women, their needs, 

and their participation in the process, “their heightened vulnerabilities as a result of 

their displacement were never considered”.767 

4.5.5 – International Influences 

The Advocates for Human Rights were not the only non-Liberian organisation to be 

involved with the TRC process. While the uniquely Liberian character of the TRC is 

repeatedly asserted throughout the final reports, the nature of the production of the 

TRC space means that it cannot exist as a singularly Liberian justice practice, isolated 

from the rest of the world. Just as boundaries such as those of the TRC are porous and 

complex, so too are national borders.768 Indeed, it has been argued that the State, in 

spatial terms, cannot be considered as a bounded “container”;769 rather, its borders are 

permeable and ever shifting.770 It has been argued that a “national pride that imagines 

a TRC process of, by, and for Liberians” may have prevented those involved with the 

process from learning from “outside expertise”,771 but such a view presumes 

insufficient expertise on the part of Liberians, and ignores the extent to which 
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international organisations and actors were involved in the TRC process. The TRC’s 

relationships with such organisations and actors necessarily had important constitutive 

effects. Ambassador Prince Zeid of Jordan, for example, in his capacity as the UN 

Peacebuilding Commission Chair of the Configuration for Liberia, had stated that for 

peacebuilding efforts to be successful, “they must be authentically Liberian”.772 

However, he goes on to state that the international actors involved ought then to “take 

[these ideas] on, embroider them, and draw on lessons from other places”.773 Thus, 

international involvement is understood, at least at the UN-level, as shaping post-

conflict processes to some extent, thereby shaping the spaces of these processes. The 

Liberian TRC is such a process, in that it was driven by Liberia but with an 

international influence embroidered into its work. Indeed, engagement with 

international actors appears, from the TRC’s reports, to be deliberate and valued. For 

example, the “International Community” is described in the TRC’s final statement as 

“the ‘moral guarantors’ of the Liberian peace process”.774 Indeed, the final reports 

make recommendations explicitly addressed to this international community, 

requesting their continued engagement in the long-term security arrangements in 

Liberia.775 Furthermore, an International Technical Advisory Committee was 

established to support the commissioners in their roles, given their collective lack of 

previous experience working with truth commissions.776 

The TRC also engaged with international organisations in order to complete some of 

its activities. For example, the TRC itself received funding and support from several 

international organisations, including UN bodies, foreign governments, and 

international NGOs. The TRC also commissioned a “conflict mapping project” 

facilitated by the EU in order to map “current and looming conflicts” and “to 
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ameliorate the potential for future violent conflicts and civil unrest”.777 Furthermore, 

the TRC commissioned a “Statistical Interpretation” of victims’ statements entered 

into the TRC database by an American “human rights organization” called Benetech.778 

The reports assert that the role played by Benetech primarily concerned data analysis 

and information management, and that this organisation had previously “worked with 

eight other truth commissions to incorporate information technology and scientific 

methods to support their truth-seeking mandates”.779 This brings the work of other truth 

commissions into the sphere of influence which helped to produce the TRC space.780  

In fact, the TRC can be seen to be directly influenced by the work of previous truth 

commissions. Before being enacted, the TRC Act itself was subject to an international 

peer review process featuring “additional experts who had participated in truth 

commissions in other countries, especially South Africa and Sierra Leone”.781 The 

opening pages of the TRC’s final report feature a quotation by Chilean President 

Patricio Aylwin on receipt of the final report of the Chilean Truth and Reconciliation 

Commission, before going on to quote Liberian President Ellen Johnson-Sirleaf at the 

inauguration of the Liberian TRC.782 This illustrates that the TRC considers itself part 

of a legacy of previous truth commissions, their work being related. In addition, before 

the TRC had officially commenced its activities, its Commissioners visited South 

Africa for a “study tour” during which they were afforded “the rare opportunity to 

meet and speak one-on-one” with people involved in the South African Truth and 

Reconciliation Commission.783 Hayner argues that the South African Commission was 

most influential on the Liberian TRC, with many delegates at the Accra peace talks, 

including Liberia’s transitional head of state, “unaware of any other examples of truth 

commissions elsewhere in the world”.784 Perhaps as a result, the “main reference 
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source” for information on truth commissions at the talks was “background materials” 

on the South African process provided by the protocol officer of the South African 

embassy in Accra.785 Indeed, this influence has been criticised by Leymah Gbowee –  

recipient of the 2011 Nobel Peace Prize for her peace work in Liberia – who expressed 

doubt that the Liberian TRC would be as successful as South Africa’s, describing the 

TRC as “artificially imposed” by the Accra Agreement.786 This influence of 

international actors in the work of the TRC further affects how it was constituted as a 

situated legal practice, with the boundaries of the TRC space expanded by its 

engagement with actors beyond Liberia. Indeed, through its interactions with 

international actors, the TRC space was continually “opening and closing” its borders 

with these international spaces, existing in “dynamic relationship” to them.787 The 

inherent inseparability of spaces means that the spatial practices at play in these 

international organisations affected the TRC through the dynamic process of 

constitutivity.788 

This international involvement predates the TRC, extending back through the peace 

process and periods of conflict to the historical development of Liberia. For example, 

the geographical space of the conflicts that took place in Liberia is much broader and 

more complex than it might first appear, stretching beyond Liberia as a “territorial 

container”.789 Such an impression of the conflict can be derived from the TRC’s 

reports. In its consolidated final report, one of the key findings presented by the TRC 

was that external state actors in “Africa, North America and Europe” played an active 

role in the conflict for “political, economic and foreign policy” gains.790 These actors 

are described as having “participated, supported, aided, abetted, conspired and 

instigated violence, war and regime change” in Liberia.791 The consolidated final report 

highlights some states as having had particular involvement. For example, Liberia’s 
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relationship with the United States is explored in particular detail in the TRC’s reports. 

The final report’s “Findings” chapter dedicates an entire section to the role of the USA 

in Liberia’s history and in the development of the conflict. At 2058 words, it is one of 

the longest sections in the chapter, and is longer than the preceding three sections on 

“Historical Root Causes”, “Antecedent Causes” and “Direct and Immediate Causes of 

the Conflict” combined. The report describes the United States as “intervening in the 

fate of this small West African territory” over a period of “decades”, thus positioning 

Liberia as a small country alternately supported, exploited, and eventually abandoned 

by a much larger and more powerful one over time.792 Later, it notes that fighting 

factions in the Liberian conflict “had been trained in Libya and that their arms had 

come from Burkina Faso, and they were getting full support from Côte d’Ivoire”.793 

Therefore, through these actions, all of these actors have contributed to the 

construction of the space of the conflict, even if from afar, expanding its borders 

beyond the state of Liberia. A spatial understanding of the Liberian conflict thus 

requires an understanding of how it was shaped by the social actions of these external 

actors beyond the “territorial container” of Liberia.794 Given that the notion of 

transition involves the construction and reconstruction of space as one space gives way 

to another, the Liberian transitional justice process was influenced by the spatial 

realities of the conflict itself.  

4.5.6 – Reflections on the Spatial Complexities of the Liberian Truth and 

Reconciliation Commission 

While the physical location of the Liberian TRC’s offices in Monrovia appears to be 

a singular space, the TRC itself existed as a plurality of complex and overlapping 

spaces. The activities of the TRC expanded its boundaries beyond the building in 

Monrovia, beyond the border of Montserrado County, and beyond the borders of the 

Liberian state. However, the expansion of this space was neither fixed, nor even. 
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Rather, the legal and social aspects of the space interacted to constitute a series of 

conceived, perceived, and lived spaces that were uneven in their terrain, and ever 

evolving.795 The mutually reinforcing relationship between space and law meant that 

the TRC space existed in a state of flux, informed and defined by its complexities. In 

the following section, this relationship between law and space will be explored further, 

in order to uncover the accompanying legal complexities of the TRC process.  

 

4.6 – The Legal ‘Strand’ - The Legal Complexity of the Liberian TRC 

This section has thus far demonstrated the spatial complexities of the Liberian Truth 

and Reconciliation Commission as presented in its reports. It has been argued that 

geographically, physically, materially, and conceptually, the space of the TRC was 

expanded in various ways beyond its offices in Monrovia into the rest of Liberia and 

the rest of the world. The expansion of this space was not uniform, but created an 

uneven terrain across permeable boundaries. In its “Final Statement”, the TRC’s final 

report acknowledges “the complexity of the Liberian conflict, the intractable nature of 

[Liberia’s] socio-cultural interactions, [and] the fluid political and fragile security 

environment”,796 demonstrating an awareness of the complexity of this landscape. This 

complexity is produced socially, linguistically, spatially, and importantly for this 

section, legally. The Liberian Truth and Reconciliation Commission was constituted 

by the interaction of international and domestic law, as well as the interaction of 

various sources of domestic law. This section will explore the overlapping and 

intersecting laws and areas of law that applied during the Liberian Truth and 

Reconciliation Commission’s activities, and how these laws interacted to produce 

complexities. It will be argued that the complexity of the Liberian TRC manifested 

particularly in a tense relationship between international law and human rights 

practice, on one side, and local custom and culture on the other. These divisions 

between the domestic and the international, the formal and the traditional, are 
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necessarily artificial. Dividing the world into such binaries is one of the ways in which 

law “constitutes much of modern reality through its relentless, if inconsistent, 

reiterations of divisions”.797 Such divisions can be seen emerging in the legal 

foundations and in the reports of the Liberian TRC. Through these divisions emerge 

tensions, “contradictions, gaps, and slippages in how ‘law makes space’”.798 It is these 

tensions – these legal complexities – which are argued to shape the reporting of the 

TRC as a conceived space, and which will be explored in the remainder of this chapter. 

4.6.1 – The Legal Complexity of Transitional Justice 

As was mentioned in the previous chapter, the transitional period sees the application 

of international humanitarian law, international human rights law, international 

criminal law, international refugee law, domestic law, and the WPS Agenda at various 

times and in various contexts. As such, these bodies of law and their various sources 

all have an important role to play in the governance of transitional justice processes. 

Indeed, the United Nations Secretary-General has confirmed that transitional justice 

processes ought to be “normative”, with international norms and standards promoted 

and complied with in all such processes.799 These many diverse bodies of law become 

relevant because transitional justice is, itself, not an area of law, but a field of practice 

informed by many overlapping areas of law.  

Bell argues that transitional justice can be viewed as a “subfield” of human rights law, 

humanitarian law, and international criminal law,800 while Teitel describes transitional 

justice as embedded “within” human rights law and humanitarian law through the 

emergence of normative standards such as the right to truth.801 Describing the 

relationship between these areas of law, Teitel proposes that humanitarian law “is the 

protection granted in a conflict situation” while human rights law offers protection to 
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citizens from their own states “primarily in times of peace”.802 That is, human rights 

law continues to apply in situations of conflict as it does in situations of peace, 

although subject to the lex specialis of international humanitarian law. While states are 

entitled to derogate from some human rights obligations in limited circumstances, they 

must respect and protect human rights during conflict.803 As the International Court of 

Justice has held: “some rights may be exclusively matters of international 

humanitarian law; others may be exclusively matters of human rights law; yet others 

may be matters of both these branches of international law”.804 In this way, it is possible 

to observe how these laws “fade in” and “linger”, thereby producing plurality and 

complexity which constitutes the transitional space.805  

This layering of laws in the transitional justice space demonstrates the legal reality of 

transitional justice as an “unsystematic collage of inconsistent and overlapping 

parts”.806 The relationship between these overlapping areas of law has the potential to 

produce complexities: tensions and gaps in the law which affect the construction of 

the TRC space.807 This is important, because the critical method employed by this 

thesis goes beyond understanding the subjects of law as “exclusively constituted by 

law”, and instead recognises law and legal subject as mutually constituting.808 In doing 

so, it follows critical legal pluralism in its rejection of state-centrism: it does not seek 

to establish a hierarchy of laws and legal sources, but rather seeks to understand how 

legal subjects interact with these laws and legal sources, and how these interactions 

contribute to their mutual constitution “in any given time-space”.809  
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The previous chapter outlined the definition of legal pluralism as the “co-existence of 

multiple systems or forms of law within one geographical space.”810 However, as 

Davies has argued, pluralism cannot be considered as simply a reflection of the 

complicated nature of daily life, or a recognition of the “multifaceted” nature of law.811 

Rather it is “a material-social dialogue in process”.812 This dialogue may produce 

complexity, and thus changes understanding of law at its most basic material level.813 

As such, an analysis of legal pluralism, or complexity, goes beyond considering the 

plurality of the legal system as it developed over time, but involves exploring how 

legal systems influence one another as they are brought into contact: how they are 

mutually constituting.814 This is especially so when considering “colonial and 

postcolonial law”, the legacies of which are argued to persist through “material, 

political, economic, and theoretical hierarchies” far beyond the colonial period.815 As 

such, such contexts require an “archaeology of law: an historical analysis of layers of 

legality and the historical contexts of their deposition”.816 These layers become even 

more complex in a multi-scalar environment such as a transitional justice process. The 

rest of this section will demonstrate the layers of law emerging through the legal 

plurality and complexity of the Liberian TRC. 

4.6.2 – Complexity through Scale 

Scale is instrumental to any understanding of the legal complexity of transitional 

justice spaces. The “complex mosaic of legal (and illegal) geographies at different 

scales”817 produced by the entanglements and overlaps of local, national, international, 

statutory, and customary laws within the transitional justice system is inherently multi-
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scalar, with these various scales being brought together within the mandate of the 

transitional justice mechanism in question. The multi-scalar nature of law and legal 

systems produces a web of overlapping jurisdictions, and indeed, of overlapping 

scales,818 from the international to the domestic, and from formal sources of law to 

“informal” and cultural norms.819 This generates “ongoing conflict of laws across and 

between scalar frames”, in turn perpetuating complexities.820 The reporting of the 

Liberian TRC demonstrates an awareness of the process’s legal complexity as it 

emerges through these various scales. In order to more precisely define its legal 

mandate, the TRC conducted a “legal audit” of over fifty international human rights 

law, international humanitarian law, and other treaties, as well as judgments and 

practices of international and ad hoc criminal tribunals and truth and reconciliation 

commissions.821 The TRC reports assert that it is this complex ecosystem of 

international laws, as well as domestic law, which was to apply to questions of 

accountability raised by the TRC.822 

4.6.2.1 – Hybrid International Law 

The complexity at the international scale can be observed in the tendency of the reports 

to discuss these bodies of law in hybrid terms. The reports rarely discuss international 

criminal law, international humanitarian law, and international human rights law as 

discrete bodies of law; rather they draw them together into one space, cross-pollinating 

that space with elements of each. For example, in defining gross human rights 

violations, the TRC refers to the Rome Statute823 and to the “conventional and 

customary” international human rights law and international refugee law that predate 

the creation of the International Criminal Court, bringing together elements of each 

body of law.824 When defining crimes, the TRC provides three “primary 
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classifications”: “(1) Egregious Domestic Crimes; (2) Gross Violations of Human 

Rights Law; and (3) Serious Humanitarian Law Violations”, again producing overlap 

between each area of law, and adding an additional layer of complexity with the 

introduction of domestic crimes.825 In its observation that certain gross violations of 

human rights, “for example, enslavement, genocide and crimes against humanity… 

increasingly extend to private persons and to private action”, the preliminary report 

adds a further layer of complexity by alluding to a binary between public and private 

spaces.826 As was discussed previously in this chapter, transitional justice is notable for 

bringing together these areas of law in any given process, so this plural discussion of 

these areas of law by the TRC is not being critiqued here. Rather, it is argued that this 

demonstrates how these areas of law overlap, becoming entangled in a complex web 

within the TRC space. If complexity is understood as the tensions and contradictions 

that are produced by the presence of multiple laws and legal systems in one space,827 

then the co-existence of these overlapping areas of law in the TRC space results in 

inherent legal complexities.  

4.6.2.2 – International Law v Domestic Law 

The addition of domestic law generates further complexity between the international 

and national scales. The final report of the TRC clarifies in its fifth “Finding” that, in 

the application of law to the TRC’s activities, international norms take precedence 

over domestic law, with domestic criminal law applying where, “in the determination 

of responsibility”, norms of international human rights law, international humanitarian 

law, and international criminal law do not apply.828 This same sentiment can be found 

in the sixth “Finding” of the TRC’s preliminary report.829 The TRC’s reporting further 

distinguishes “domestic law violations” from “violations of international criminal law, 

international human rights law and international humanitarian law, including war 
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crimes violations” in the third “Finding” of the preliminary report.830 As such, a further 

layer of plurality is added in the context of the interaction of domestic and international 

law within the process.  

The TRC’s reporting also draws jurisdictional boundaries in its definition and 

classification of offences as being of either an international or domestic character. For 

example, the preliminary report states that the TRC, while mostly preoccupied with 

international human rights law and international humanitarian law, will also consider 

“other ‘abuses’ or crimes” which it describes as “not of an international character” but 

as within “the realm of domestic criminal law violations”.831 This domestic realm is 

described as “including sexual violations (e.g. rape and molestation) and murder.”832 

This classification calls into question the TRC’s treatment of rape as an offence. It 

appears, from this line in the report, that the reports’ authors appeared not to deem 

sexual violence such as rape as a crime of international character, in spite of the 

incorporation of such offences into international law.833 Further complexities arise 

given the tensions and discrepancies arising between the definitions of crimes such as 

rape from the international to the national scale. The “Women and the Conflict” 

appendix to the final report notes that Liberia has a dual legal system of Anglo-

American Common Law and customary law, which it argues leaves women in rural 

areas “subjected to a multiplicity of socio-cultural and legal regimes rendering them 

much more vulnerable”.834 In statute, the Liberian penal code has an exception for 

sexual assault “when they are not married to each other”,835 while rape is only 

recognised where committed by a male against a female “not his wife”.836 The “Women 

and the Conflict” appendix notes that while the definition of rape had been expanded 

in law at the time of drafting, it continued to exclude marital rape, which is often 
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reduced to “family problems”.837 By contrast, an annex to the TRC’s preliminary report 

which defines “‘Gross’ Human Rights Violations Applicable to Non-International 

Armed Conflict” provides a far more detailed definition of rape than that provided by 

the Liberian penal code, with no mention of marriage.838 The definition is, in fact, 

gender-neutral by its nature, and clarifies that the “concept of ‘invasion’ is intended to 

be broad enough to be gender-neutral”.839 Similarly, subsequent definitions of sexual 

slavery, enforced prostitution, enforced sterilisation and sexual violence in the reports 

are all gender-neutral.840 Elsewhere in the preliminary report, “[r]ape, sexual slavery, 

enforced prostitution, forced pregnancy, enforced sterilization, or any other form of 

sexual violence of comparable gravity” as well as persecution on the basis of gender 

(among other reasons) are listed as crimes against humanity, bringing them back to the 

international scale.841 As such, there are clear contradictions in the way that law 

relating to sexual offences is portrayed and constituted by and within the reporting of 

the TRC, producing a space which is especially complex for women attempting to 

access it to discuss these experiences. 

Overlapping scales such as these produce complexities, and so understanding these 

complexities in the transitional justice context requires an understanding of how law 

operates at and between each level. Indeed, transitional justice processes are likely to 

be the sites of “co-existing legal spaces”842, given their scalar implications. Franz von 

Benda-Beckmann and Keebet von Benda-Beckmann have discussed the ways in which 

different forms of law from different sources can co-exist in the same spaces, and 

indeed can produce multiple conceptual spaces which overlap.843 They describe that 

law “of various kinds”, varying in formality, and of various degrees of “legitimacy, 

validity, power, and authority” can exist simultaneously in the same space, though at 
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different scales.844 Where the space in question has a plural legal system, “more 

complex webs” of overlapping spaces may be produced.845 The result of these tensions 

or complexities arising between domestic and international law within the transitional 

justice process thus produces a complex web of overlapping spaces, wherein women’s 

experiences and access to justice may materialise very differently depending on which 

law is being applied at any given moment. 

4.6.2.3 – “Formal” Law v “Traditional” Law 

In transitional justice processes, international law norms are at times transplanted into 

legal systems without any attention given to how they will interact with law at the local 

or domestic scale. It is therefore important that the legal complexity of a given 

transition be considered in light of arguments regarding the appropriateness of 

applying international law in non-Western contexts without any consideration of local 

cultures and customs. Lawson and Flomo have, for example, argued that transitional 

justice exists in “multiple, negotiated and contested forms”.846 As such, they call for 

greater attention to customary mechanisms within transitional justice scholarship 

because of the “failure of universalising approaches”, noting that political and social 

realities in post-colonial societies prevent such approaches being “pursued within 

[their] own internal logics.”847 At the level of domestic law, the process of attempting 

to “harmonise” statutory and customary legal systems in the wake of the conflict can 

prove challenging, especially given “the tendency of the international community to 

prefer modern statutory laws as the basis for its post-conflict peace-building 

programmes”.848 Customary and statutory law may themselves be entangled in the 

transitional context, making this preference towards the statutory arbitrary. In Liberia, 

for example, it has been argued that customary justice is more “a reference to cultural 

principles rather than a set of clearly defined customary procedures”, or “an umbrella 
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term” for any alternative to the statutory justice system.849 Customary justice in this 

context may not be drawn from traditional indigenous practices but, in its modern 

iteration, consist of “a variety of cultural ethnic and religious principles” combined 

with other historical, cultural, and community factors.850 Understanding the legal 

complexity of a given transitional context thus requires an understanding of how the 

law operates at and between each level. 

Such tensions further emerge between “formal” sources of international and domestic 

law and Liberia’s traditional law and custom. The TRC’s preliminary report describes 

the challenging task of developing “a legal architecture and set of standards” which 

not only reflect Liberia’s international obligations but which were also “digestible to 

the Liberian palate and suitable to the Liberian experience”.851 Thus, the TRC’s 

methodology was intended to complement “Liberia’s complex history while 

simultaneously comporting with domestic, regional and international norms”.852 This 

suggests a discomfort on the part of the TRC to apply law which it perceived as 

culturally or socially incompatible with Liberian attitudes, adding to the complexity of 

the TRC space. As such, clear tension exists between the universal application of 

“formal” international law at the TRC and the application of local, “traditional” law 

and custom which may run counter to international standards. The relationship 

between formal and customary norms is not limited to the TRC space, but can also be 

observed in the Liberian Constitution. Article 5(b) of the Constitution requires that the 

state “preserve, protect and promote positive Liberian culture”,853 though what 

constitutes “positive” culture is not defined anywhere in the state’s domestic law.854 

The provision further states that such promotion is intended to ensure that “traditional 

values which are compatible with public policy and national progress are adopted and 
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developed as an integral part of the growing needs of the Liberian society”.855 Again, 

no indication is given as to what traditional values may be compatible with vague 

concepts such as “public policy and national progress”. As such, while the TRC sought 

a methodology and legal regime that was complementary to Liberia’s history and 

culture, the Constitution seeks to limit the interaction of culture and tradition to that 

which is “compatible with public policy and national progress”. In this way, these 

provisions avoid addressing or acknowledging any conflict between customary and 

statutory law. Rather, a dialogue is established between formal law norms, public 

policy aims, and traditional and cultural life in Liberia, with each being constituted so 

as to be compatible with the others while simultaneously producing frictions and 

tensions in the law. 

It has been argued that international law excludes culture from its view of spaces, 

instead seeking to apply global principles of justice to local disputes as part of its 

“trajectory toward global peace.”856 However, in doing so, international law actually 

constitutes the “events and places” it views through its lens.857 How does this 

constitutivity emerge when the interaction of the international and the traditional 

produces complexities? Merry discusses the potential “demonization” of culture in the 

realm of international human rights law and discourse, through which local culture and 

custom are presented as a hindrance to the realisation of rights.858 Such an approach 

presents the supplantation of “harmful” cultural practices with “other cultural practices 

rooted in modern ideas of gender equality” as necessary for the move “into the realm 

of rights-bearing modernity”.859 Indeed, the interaction between traditional law, 

custom, and culture and international human rights standards more generally has been 

the subject of much legal and scholarly critique. The UN Human Rights Committee, 

for example, has affirmed that it will not accept “traditional,” “cultural,” or “religious 
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attitudes” as justification for abuses of women’s human rights.860 Article 4 of the 1993 

Declaration on the Elimination of Violence against Women is similarly clear that states 

“should not invoke any custom, tradition or religious consideration to avoid their 

obligations” with respect to eliminating violence against women.861 The UNMIL 

Human Rights and Protection Section (“HRPS”) has further described “some practices 

carried out under the guise of ‘tradition’ or ‘culture’” as incompatible with human 

rights standards, whether emanating from international human rights treaties, Liberian 

domestic law, or the norms of customary international law.862 The use of the word 

“guise” suggests that HRPS rejects the notion that these practices are actually rooted 

in culture, or that cultural observance justifies them. Indeed, when traditional practices 

in Liberia are mentioned in reports of the Committee on the Elimination of 

Discrimination against Women (“CEDAW Committee”), it is overwhelmingly in the 

context of those practices being “harmful”.863 In spite of this, the Liberian government, 

in its state reporting to the UN’s human rights monitoring processes, has invoked 

tradition as a justification for certain practices, such as female genital mutilation, that 

have been deemed harmful by delegations.864 As such, the way in which culture is 

presented appears to depend on the forum and audience for the presentation. 

That elements of Liberia’s customary law have been subject to local and international 

criticism, particularly with regard to their incompatibility with international human 

rights norms, adds a further layer of tension and contradiction to their application in 

the TRC context. The UN Human Rights Committee, for example, has expressed 

concern about certain customary laws (as well as certain provisions of Liberia’s 

Constitution and statutory law) being incompatible with the International Covenant on 
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Civil and Political Rights (ICCPR),865 while the CEDAW Committee has expressed 

particular concern about the potentially discriminatory effects of Liberia’s customary 

law.866 The United Nations Country Team in Liberia has also observed the “archaic 

and discriminatory” nature of customary laws such as the Hinterland Rules and 

Regulations,867 arguing that many provisions, including some in the country’s 

Constitution, were “inconsistent with international human rights obligations.”868  

The Hinterland Rules and Regulations represent the partial codification of Liberia’s 

customary law, and are described by the final report of the TRC as having “allowed 

men to overtly oppress women and entrench the tendency to treat women unjustly”.869 

These laws denied basic rights to women, including property ownership, participation 

in decision-making processes, and participation in certain forms of employment. Girls 

were also routinely denied the right to attend school, and as a result almost 80% of 

women were illiterate at the time the TRC reports were written.870 These laws also 

denied women rights in marriage, constituting them instead as property which could 

be “returned” by their husbands to their families at any time, even after having 

children.871 The final report attributes these laws to cultural fears “that women would 

dominate their partners if allowed the ‘space’ to do so”,872 and in so doing blames the 

culture entrenched by these laws, at least in part, for the conflict-related experiences 

of women.873 The final report states that, by denying women basic rights, such laws 

“laid the foundation for the extreme violations perpetrated during wartime because 

men had already been socialized to violate women with impunity”.874 These laws 
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contributed to the legal space of the conflict, and affected the ways in which women 

interacted with and were constituted by that space. Thus, it is possible to observe clear 

tensions between a TRC which aims to incorporate and apply legal standards insofar 

as they are deemed “suitable to the Liberian experience”,875 while simultaneously 

identifying the problematic nature of Liberia’s customary law and its treatment of 

women. 

Further complexities arise in the portrayals of Liberia’s traditional and cultural 

practices throughout the reporting. An example of this is the contradicting 

representations of the traditional Poro and Sande societies. These are traditional 

cultural societies for men and women respectively, which themselves are permissible 

under Liberian customary law.876 Research by Richard Reeve and Jackson Speare on 

peace initiatives in Liberia and Sierra Leone argues that such societies “paradoxically 

represent both a force for social order and a potential impediment to the ability of the 

state to protect citizens and investigate crimes” owing to the “sometimes-uneasy 

partnership” such societies enjoy with “‘modern’ Liberian state security and justice 

institutions”.877 The Office of the High Commissioner on Human Rights has further 

named “forced initiation into secret cultural societies”, later clarified as the Sande and 

Poro societies, as one of many “[h]armful traditional practices” that have endured in 

Liberia, stating that such practices are “discriminatory, harmful and violate the dignity 

of the person on whom they are performed”.878 In fact, NGO submissions to the 

CEDAW Committee have associated the Sande society with “forced recruitment”879 
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and female genital mutilation,880 while the CEDAW Committee itself attributes the 

increasing number of girls dropping out of school, at least in part, to recruitment into 

the Sande society.881 Indeed, writing in 2015, the CEDAW Committee expressed 

concern about “the persistence of adverse cultural practices and traditions, as well as 

patriarchal attitudes and deep-rooted stereotypes regarding the roles and 

responsibilities of women and men in society and in the family”,882 proposing that such 

attitudes were “perpetuated” by societies such as the Sande and the Poro.883 The 

CEDAW Committee has also explained its concern that “such norms, customs and 

practices justify and perpetuate discrimination against women, violence against 

women and the persistence of harmful traditional practices” and has lamented a lack 

of “sustained and systematic action” by Liberia to address this.884 In fact, inequality 

and marginalisation of women are described by the CEDAW Committee as 

“entrenched in traditional and religious perceptions”.885  

By contrast, these societies, along with traditional social structures in general, are 

portrayed generally positively in the reporting of the TRC. The preliminary report 

states that the “fabric of the nation and its people is deeply carved along cultural and 

traditional values, systems and practices.”886 The “Conflict, Religion and Tradition” 

appendix to the final report of the TRC describes the role of religion and tradition in 

Liberian society as “pivotal”,887 while religious and traditional institutions are 

described as “integrally responsible for peace processes” which led to the conclusion 
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of the Accra Agreement.888 The TRC Act itself provides that the TRC was able to “seek 

assistance from Traditional and religious leaders in the furtherance of its mandate”,889 

while a Traditional Advisory Council comprising chiefs and elders from around 

Liberia was established in 2007 “to involve the traditional population in the TRC 

process”.890 Related specifically to women’s participation in the TRC’s processes, the 

preliminary report notes that the TRC’s “gender program” conducted specific and 

targeted outreach with Zoes – the female traditional leaders of the Sande society – to 

assist in education of their communities about the TRC process.891 The reports claim 

that, once the involvement of traditional leaders was known to the public, many 

women in their communities began approaching their leaders to help to engage with 

the TRC, showing how the traditional leader workshops lent “credibility” to the 

process.892 Thus, there exist clear tensions and discrepancies in the portrayals of 

Liberia’s traditional law and practices. At the level of the TRC, Liberian traditional 

practices are an essential part of Liberia’s cultural identity and seen as indispensable 

to the TRC process, but the customary law which underpins some of those practices is 

portrayed as a hindrance to women’s equality. At the international level, such law and 

practices are viewed as actively violating women’s human rights. This demonstrates 

the intense legal complexity between and across the scales of this transitional space. If 

customary law and practices are constituted differently in different contexts – in 

different discursive spaces – what happens when these spaces come into contact with 

one another? The permeable boundaries between spaces, and the movement of legal 

subjects from one space to another, results in the constitutivities present in one space 

affecting the constitutive process in others.893 As a result, the contradictions in the 

constitutivity of customary law and practices across these conceptual, discursive 

spaces produces complexities in the reporting of the TRC.  
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4.6.3 – Complexity in Conflict Contexts 

The applicability of different laws at different scales is further informed by the space 

of the conflict, as well as the space of the transitional justice process. As discussed 

above, international humanitarian law is the lex specialis in situations of armed 

conflict. Its application in a transitional justice process therefore requires a 

determination of whether an armed conflict has in fact taken place. As such, adding to 

the complexity of the TRC’s work are the differing standards for determining whether 

a situation can be described as an armed conflict or simply armed violence. In 

recognition of the “complex nature” of the armed conflict in Liberia, the TRC’s 

preliminary report indicates that that both Common Article 3894 and Protocol II895 

standards were to apply.896 In doing so, the report explains that “a flexible juridical 

approach” is necessary to recognise “the blurred lines between armed conflict between 

organized armed groups and government, and opposing organized armed groups and 

armed splinter groups”, especially given that the governments in question often 

controlled less territory and had no military capacity.897 The TRC reporting considers, 

in some depth, which episodes of violence can be said to form part of an armed conflict 

and therefore fall within the scope of Common Article 3.898 Annex 1 of the final report 

uses a diagram and table to explain the presence or absence of armed conflict and the 

application of different bodies of law during each period.899 The transition in and out 

of armed conflict and the associated alternating application and irrelevance of 

international humanitarian law standards produce “slippages” in the law,900 and the 

                                                 
894 Common Article 3 to the Geneva Convention for the Amelioration of the Condition of the Wounded 

and Sick in Armed Forces in the Field (12 August 1949) 75 UNTS 31 (“First Geneva Convention”); 

Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea (12 August 1949) 75 UNTS 85 (“Second Geneva Convention”); 

Geneva Convention Relative to the Treatment of Prisoners of War (12 August 1949) 75 UNTS 135 

(“Third Geneva Convention”); and Geneva Convention Relative to the Protection of Civilian Persons 

in Time of War (12 August 1949) 75 UNTS 287 (“Fourth Geneva Convention”) 
895 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of Non-International Armed Conflicts (8 June 1977) 1125 UNTS 609 (“Protocol II”) 
896 Liberian TRC, Preliminary Findings and Determinations (n 575) 21 
897 ibid 
898 ibid 20 
899 ibid 62 
900 Delaney, “Legal Geography I” (n 366) 100 

 



   

 

 159 

way that law constitutes the space not only of the violent events themselves, but of the 

TRC. These transitions from armed conflict, to armed violence, and back again, 

resemble what von Benda-Beckmann and von-Benda Beckmann describe as spaces 

which “fade in”. 901 By this, they mean that law may begin to constitute a space before 

that law is officially enacted. In the context of the Liberian TRC, this could mean the 

application of international humanitarian law standards before a period of armed 

conflict can be legally established. Similarly, the space of armed conflict may 

“linger”,902 with the application of humanitarian law to a space of armed conflict 

remaining even after that period conflict is deemed to have ended. This produces 

multiple layered spaces existing concurrently, with the legal framework of each 

informing the shapes those spaces take.903  

4.6.4 – Temporal Complexities 

The reporting of the Liberian TRC acknowledges the potential for “gaps” in the law 

produced by the complex and overlapping layers of law being variously applied over 

time.904 The TRC was mandated to investigate abuses which occurred from “January 

1979 to 14 October 2003”. Section 4(c) of the TRC Act uses the word “antecedent”, 

stressing the importance for the TRC of establishing root causes and thus 

understanding how “the violent conflict” was constituted. Section 4(d) is also 

backward-looking, and states the intention of “establishing and giving recognition to 

historical truths in order to address falsehoods and misconceptions of the past”.905 As 

well as investigating violations themselves, the TRC aimed to establish “whether these 

were isolated incidents or part of a systemic pattern” by investigating antecedent 

causes of violence in addition to determining those responsible.906 In this way, the TRC 

mandate produces temporal distance by drawing boundaries around the particular time 
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periods that the TRC was empowered to investigate.907 Acknowledging how this 

complex legal landscape was further complicated by the temporal mandate of the TRC, 

its preliminary report posits that “what may not have been an [international human 

rights law] or [international humanitarian law] violation in 1979 may have become one 

through treaty or customary law development by 1999”, and especially since the 

adoption of the Rome Statute in 1998.908 Further emphasising these temporal 

complexities, the report refers to the example of children. Additional instruments on 

the children’s human rights came into play during the civil conflict, creating a situation 

whereby persons whose substantive experiences as children were the same may 

nevertheless have been subject to different legal regimes.909 The TRC addresses “these 

temporal and substantive dichotomies by employing a sequential analysis for 

reviewing allegations”.910 By this, it means that responsibility for harms was 

determined only on the basis of the law applicable at the time that the harm was 

committed.911  

Time has been previously employed as an analytical category in legal geographical 

analyses.912 This thesis, by contrast, conceives of the TRC’s reports as forming a 

discursive space, somewhat abstracted from time and instead providing 

representations of Liberia, its conflicts, and its transitional justice process at the 

particular moment of the reports’ drafting. While this thesis thus does not employ the 

concept of time as a specific mode of analysis, it nevertheless argues that the TRC’s 

reports demonstrate the emergence of complexities in the interaction of law and time. 

This temporal complexity – whereby changing laws over time produced overlapping 

legal regimes within the conceived space of the Liberian TRC – can be observed as 

“contradictions, gaps, and slippages in how ‘law makes space’”.913 The promulgation 
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of international human rights law instruments in the latter half of the twentieth century 

and during the time period covered by the TRC causes spaces and laws to “fade in,”914 

while previous legal regimes “linger” by virtue of the TRC’s temporal mandate. 915  

4.6.5 – Reflections on the Legal Complexity of the Liberian Truth and 

Reconciliation Commission 

Complexity arises when multiple laws, legal systems, and legal sources interact to 

produce overlaps, tensions or gaps in the law.916 The result is an overlapping and 

entangled web of law and space. In the reporting of the TRC, complexities are 

produced through the application of various scales of law, and how these come 

together within the mandate of the TRC. The nature of the violence that took place in 

Liberia informed the ways in which that law was applied, while the way that law 

changed over time produced multiple spaces which faded in, faded out, and lingered 

as the conflict and the law evolved. The complexities produced by the contradictions 

between the formal and the customary, and international and traditional, were not 

easily reconciled by the TRC, with often gendered consequences. All of this creates 

distinct legal space, itself inseparable from these complexities. Understanding the 

spatial and legal complexities of the Liberian TRC is important because of the 

mutually constituting relationship between law, space, and subject. Complexity arising 

in the spatial and legal strands of the TRC process can then impact the ability of legal 

subjects to access it through participation. As such, having established the spatial and 

legal complexities of the Liberian TRC, this thesis can now explore how these spatial 

and legal strands interacted to constitute women’s participation in the TRC’s activities. 

 

                                                 
914 von Benda-Beckmann and von Benda-Beckmann (n 364) 40 
915 ibid 41 
916 Delaney, “Legal Geography I” (n 366) 100 

 



   

 

 162 

4.7 – Conclusions 

Keenan has argued against the limiting legal conception of space as fixed, even, and 

static, arguing that such “closed” conceptions of space encourage equally closed 

conceptions of to whom space belongs.917 This emphasises the importance of 

recognising the multidimensional nature of space. The law “acknowledges preexisting 

social spaces” but does so through an “active process” which can create, transform, or 

dissolve spaces as it recognises them.918 Indeed, “when the law constitutes social 

spaces, it only rarely invents them out of thin air”.919 That is, they are iterations of 

spaces that have preceded them or which exist alongside them. Even the “artificial” 

construction of space does not remain artificial for long, with such newly constructed 

spaces gaining “a life of their own, so that they are no longer a mere vehicle for 

achieving public goals, but also reflect authentic social relations and individual 

choice”.920 This thesis argues that, in the case of the transitional justice process, spaces 

do indeed obtain a life of their own, but that the law and the social activities of actors 

at the international level continue their influence from one life to the next. 

The Liberian TRC existed as a series of distinct and overlapping spaces. As a 

conceived and a representational space,921 the Liberian Truth and Reconciliation 

Commission stretched beyond Liberia’s state borders to allow and encourage access 

for every Liberian citizen. However, while in reality the TRC space expanded across 

counties and countries, the political nature of space and spatial practice of those able 

to access it resulted in fractured and uneven spaces, constituted differently by laws, 

actors, and resources. The TRC’s reporting, as a form of discourse, forms its own 

representation of space,922 and one which through its portrayal of women, has 

important constitutive effects on their modes of participation. This is because spaces 

cannot exist in isolation, as discrete containers. Rather, they are separated by 
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permeable boundaries which themselves are inextricable from the space.923 Just as 

women are constituted through one space, their participation in others is also shaped. 

This chapter further proposed that one way in which the subject is connected to space 

is through law, and in particular through the world that the language of the law 

produces through its utterance. As such, this chapter has engaged with how law is 

constituted through the reporting of the Liberian TRC. Doing so through a spatial lens 

produces “a more complex account” of the various laws existing in a multiscalar 

environment such as a transitional justice process.924 In this way, it is possible to 

observe the myriad “contradictions, gaps, and slippages in how ‘law makes space’”925 

which emerged across scales, spaces, and time. 

These spatial and legal elements of the Liberian TRC are important, because the nature 

of space and law impacts access to them. As such, having explored the spatial and 

legal dimensions of the TRC, it is now possible to investigate how these strands 

interacted to constitute women as participants. While the construction of space 

conditions who is able to participate, participants reciprocally shape the space through 

their participation. For example, “those who participate in any given space are also, 

necessarily, participants in others”.926 As these participants exist across multiple spaces 

at once and move “between domains of association” through permeable boundaries, 

they carry with them their experiences, their ideas, and their constitutive 

possibilities.927 In this way, participants shape the spaces of transitional justice, just as 

political circumstances, legal complexities, or geographical concerns do. The law 

similarly constitutes spaces, regulating social spaces through their creation. Where the 

law constructs a new social space – a transitional justice mechanism, for example – 

the law “becomes a constitutive element in the social realm, without which various 

social spaces would not exist altogether”.928 Therefore, it can once again be observed 

that the spatial, social, and legal elements of transitional justice are mutually 
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constituting. As such, a study of participation allows for an understanding of space, 

and vice versa. The next chapter will begin this study by exploring how participation 

was constituted in law for the purposes of the Liberian TRC. In particular, it will 

explore the opportunities for participation in the complex legal space of the Liberian 

TRC that were provided for in law, with a view to understanding how these 

opportunities could have constituted women in the TRC’s reporting. 
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5 - Participation in a Legally Complex Space 

5.1 – Introduction 

The previous chapter explored the complexity of the multiple spaces and laws 

associated with the Liberian Truth and Reconciliation Commission. This chapter will 

engage with the concept of participation itself. It will interrogate what participation 

means in transitional justice contexts, intending to reveal what participatory 

opportunities were available to women at the Liberian TRC. This, in turn, will allow 

for an analysis of the relationship between women’s participation and their portrayal 

in the documentation associated with the TRC process. The second chapter in this 

thesis argued that transitional justice literature has made arguments about the levels or 

effectiveness of participation in such processes. However, the meaning of participation 

for these purposes is rarely explicitly discussed. This thesis has previously invoked 

Andrea Cornwall’s description of participation as an “infinitely malleable concept” 

which can mean “almost anything that involves people”.929 Because of this, she argues 

that the meaning of participation can be changed to meet the demands of the context 

in question.930 In this way, participation may cease to hold any meaning in its own 

right, instead being reconstituted to hold different and even contradictory meanings 

depending on the context. This is problematic, because without a clear statement of 

what participation is or ought to be, it becomes difficult to improve. Indeed, O’Rourke 

has argued that there exists an “acute need” to more clearly define what “participation” 

means in peace and security contexts in order to understand “how these different 

meanings might be working, ultimately, against women’s participation”.931  

Furthermore, the nature of space necessitates an analysis of what participation means 

in a transitional justice context. Space both “emerges from and maintains certain 

practices and relationships”.932 As such, space can be “exclusionary and/or 
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inclusionary”, with how space is constituted making it more receptive to certain 

identities over others.933 The construction and constitutivity of space thus has clear 

implications for the types of participatory practices which are available and which 

grant access to certain spaces; who is able to access those spaces and participate in 

those practices; and how this is able to happen. In addition, participatory practices – 

as a form of social relations – may actually “create new kinds of spaces”.934 What 

follows is the need to understand how these participatory practices make space, and 

the kinds of spaces that they make. 

This chapter therefore seeks to understand what “participation” was understood to 

mean for the purposes of the Liberian Truth and Reconciliation Commission. As the 

previous chapter has argued, the Liberian TRC was – both spatially and legally – 

complex, plural, and layered. This chapter, through its analysis of participation, thus 

focuses on a specific aspect of the interrelation between law and space. Understood 

spatially, participation can be a means of accessing spaces, with law defining that 

access. As such, this chapter will interrogate the modes of participation available to 

women in law across the international and national scales of law. Through its analysis, 

this chapter will ultimately argue that the legal frameworks governing women’s 

participation in the Liberian TRC provided only limited participatory opportunities. It 

will argue that these limited opportunities for participation had a constitutive effect for 

women in the discursive space of the TRC, demonstrating that how women are 

constituted by transitional justice processes necessarily depends upon the 

understanding of participation being employed in that particular context. 

Many theorists have proposed their own conceptions of what participation is or ought 

to be. As a result, there exists an extensive literature on participatory models and 

approaches.935 While this thesis does not seek to evaluate all of the various ideas and 
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frameworks available, it does propose to draw from this literature in its analysis of the 

participatory opportunities provided for at the Liberian TRC. As such, this analysis 

takes inspiration from Farrington and Bebbington et al’s simple axis of participation, 

which assesses the depth and breadth of participation in particular processes.936 

Participation, in this view, can range from “deep” to “shallow”, and from “wide” to 

“narrow”. Deep participation involves full engagement of actors at all stages of a 

process, from its inception to its conclusion, while a shallow participation might only 

consult actors, or inform them of the process’s progress. Wide participation denotes a 

broad range of actors being involved in the process in question, while narrow 

participation would suggest that only a select few have been invited to participate. 

These are not four distinct categories, but rather can overlap, with participation in a 

process being deep but narrow, and so on. This chapter will outline measures in the 

TRC’s mandate relating to participation, as well as the discussion of participatory 

efforts in the TRC’s reporting, and employ the critical spatial discourse analysis 

method explained earlier in the thesis to evaluate these measures along these axes of 

participation.  

Previous chapters have established that the law is inseparable from the spatial and 

social elements of transitional justice: that law “cannot be understood separately from 

the narratives, myths, and patterns of behaviour that shape a community.”937 As such, 

the law constitutes one strand in the complexly woven braid of the transitional justice 

process. As was argued in the previous chapter, the relationship between law and space 

is “co-emerging, co-constituting and co-evolving”.938 In this vein, this chapter will 

therefore argue that the depth and breadth of participation in the Liberian TRC is 

constituted by the complex and multiscalar legal space of the TRC itself, with 

consequences not only for women’s participation, but also how they are discursively 

constructed in such processes. Importantly, the analysis in this chapter will set the 
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scene for the analysis in the forthcoming chapter, which will argue that there exists a 

mutually constituting relationship between women’s participation and the “narratives” 

and “myths” about women which emerge through the reporting of the Liberian TRC. 

 

5.2 – Participation in International Law 

In determining the areas of law to be applied in the context of the Liberian TRC, the 

preliminary report of the TRC lists international human rights law, international 

humanitarian law, international criminal law, and Liberian criminal law as being 

applicable in any effort to establish accountability.939 This is demonstrative of the 

multi-scalar nature of law that was discussed in the previous chapter. That chapter 

argued that scale necessarily informs the construction of the transitional justice space, 

because it is the interactions and entanglements of international, domestic, and local 

law which produce complexities and contradictions in the law.940 As such, any analysis 

of participation in the context of the Liberian TRC requires an interrogation of what 

participation has come to mean in law at both the international and domestic levels. 

This section will therefore begin with a review of how participation is understood in 

international law. In particular, it will explore the proposed emergence of a “right to 

participation” in transitional justice contexts. Aside from the rhetoric in transitional 

justice literature which espouses the importance of participation, scholarship has noted 

the emergence of such a right through “the interpretation by international and regional 

human rights bodies of norms in comprehensive human rights treaties”.941 However, 

neither the content of this right nor its practical implications are straightforward. 

Indeed, it has been argued that the existence of a right to participation raises “difficult 
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interpretative questions”.942 As such, this section will discuss the existence of a right 

to participation in international law generally and in relation to transitional justice 

processes. This will lay the groundwork for an analysis, in later sections, of the extent 

to which the existence of such a right can be said to have been observed in the context 

of the Liberian TRC. 

5.2.1 – A Right to Participation in International Law 

Research has noted that, through the interpretation of the provisions of international 

human rights law, it is possible to observe the emergence of a specific right to 

participation.943 At treaty level, the ICCPR provides a right to participation in Article 

25, which guarantees in paragraph (a) the right “to take part in the conduct of public 

affairs directly or through freely chosen representatives”.944 This right is most 

commonly envisaged to apply to participation in elections, however, it has been argued 

that because paragraph (b) sets out the requirement for “genuine periodic elections”, 

implicitly, paragraph (a) “must contemplate additional means of influencing public 

policy” such as involvement in political parties, civil society organisations, 

campaigning groups, town meetings, trade unions, and “other institutions wielding 

influence over public policy”.945 Depending on the mandate and aims of a particular 

transitional justice process, bodies such as truth and reconciliation commissions could 

certainly be argued to wield such influence, bringing them within the scope of Article 

25(a). Article 25 requires the right to be guaranteed “without any of the distinctions 

mentioned in Article 2 [of the ICCPR] and without unreasonable restrictions”. As 
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such, enjoyment of Article 25 cannot be restricted on grounds of sex, thus enshrining 

women’s right to participate in public affairs. 946 

The concept of participation is also a feature of further international human rights 

treaties. Charlesworth, for example, traces the development of a right to participation 

to the adoption of the Convention on the Elimination of all forms of Discrimination 

Against Women (CEDAW) in 1979, arguing that it introduced the idea “that women 

had an equal right to participate in the development of international peace and 

security” into international debate.947 Article 7 of CEDAW provides the right of 

women to participate in various aspects of public and political life on an equal basis 

with men. In its General Recommendation No.23, the CEDAW Committee clarifies 

that fulfilling Article 7 does not limit states to ensuring the equal participation of 

women and men in the areas specified in subparagraphs (a), (b) and (c) of the Article; 

rather, the obligation “extends to all areas of public and political life” with “public and 

political life” defined in the broadest terms.948 As such, the right to participation 

enshrined in Article 7 can be argued to extend to transitional justice processes. In order 

to make effective this right, States may adopt temporary special measures “aimed at 

accelerating de facto equality between men and women” under Article 4(1) of 

CEDAW. While the ICCPR does not mention special measures in relation to Article 

25, such measures have been previously accepted as compatible with that Covenant.949 
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Furthermore, a right to participation can also be observed in regional human rights 

instruments. Of particular relevance to Liberia is Article 13(1) of the African Charter 

on Human and People’s Rights, which provides a right to participate in governance by 

stating that each citizen “shall have the right to freely participate in the government of 

his country” whether that participation be direct or through the election of 

representatives.950 While the scope of Article 13(1) appears to be limited to “political 

participation”, the right is expanded to include equal access to “public service” in 

Article 13(2), and to “public property and services” in Article 13(3).951 Again, 

depending on its mandate and purpose, a particular transitional justice mechanism 

could fall within the meaning of a “public service”, bringing it within the scope of this 

right. 

In addition to the rights in these international human rights law treaties, there are a 

range of “emerging soft law standards” which indicate a “growing international 

recognition” of the importance of women’s participation in decision-making 

processes.952 For example, the 1982 “Declaration on the participation of women in 

promoting international peace and cooperation”953 has been described as furthering 

international debate on women’s equal participation public life.954 Furthermore, the 

1995 “Beijing Platform for Action” sets objectives on women’s participation in 

decision-making and lists “Women in Power and Decision Making” as a key area of 

focus,955 while the 2000 “Windhoek Declaration” and “Namibia Plan of Action” 

further discuss the importance of participation.956 As such, both hard and soft rules of 
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international law feature a general right to participation in public and political life, 

whether related to transitional justice or not. 

5.2.2 – A Right to Participation in Transitional Justice Contexts 

Additional soft law standards have developed which relate specifically to transitional 

justice contexts, particularly in the area of international human rights law. In addition 

to the rights codified in international human rights law instruments, academic literature 

on the topic of transitional justice suggests the existence of a range of specific 

“transitional” rights emerging through these soft law standards.957 For example, in the 

2010 guidance document on transitional justice, the United Nations Secretary-General 

proposed that there exists a right to justice, a right to truth, a right to reparations, and 

a right to guarantees of non-recurrence specific to transitional justice contexts.958 This 

has been further affirmed by the “Joinet/Orentlicher Principles”,959 publications by the 

Office of the United Nations High Commissioner on Human Rights (OHCHR),960 and 

the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of 

non-recurrence.961 While these assertions do not represent binding provisions of 

international law, they nonetheless form persuasive interpretations of the law related 
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to transitional justice. Indeed, it has even been argued that the rights to justice and to 

truth may, in certain circumstances, have reached the status of customary norms of 

international law.962  

Importantly, in addition to this proposed class of “transitional rights” described above, 

United Nations texts relating to transitional justice also emphasise the importance of 

participation. With specific reference to transitional justice contexts, the Special 

Rapporteur on the promotion of truth, justice, reparation and guarantees of non-

recurrence has emphasised the importance of eliminating gender bias from transitional 

justice processes in order to facilitate women’s full participation therein.963 Moreover, 

the Joinet/Orentlicher Principles require “[s]pecial efforts” to ensure equal 

participation of men and women.964 In addition, guidance of the United Nations 

Secretary-General on transitional justice issued in 2023 proposed that a “key 

contribution” of transitional justice is the inclusion in transitional justice processes of 

the “traditionally excluded and marginalized”.965 The guidance thus requires that there 

be a focus “on the promotion of meaningful participation and the leadership of women 

and girls”.966 The legal basis for this “meaningful participation” emanates, in large part, 

from UNSCR 1325. 

The introduction to this thesis argued that the Women, Peace and Security Agenda and 

its first resolution, United Nations Security Council Resolution 1325, represent 

particularly important standards for women’s participation in post-conflict and 

transitional justice processes. UNSCR 1325 requires that states “ensure increased 

representation of women at all decision-making levels in national, regional and 

international institutions and mechanisms for the prevention, management, and 

resolution of conflict,” including transitional justice processes and mechanisms.967 

                                                 
962 Orentlicher argues that customary law requires the prosecution of high-level figures responsible for 

torture, unlawful executions, and disappearances. See, “Settling Accounts” (n 958) 2599. In respect of 

a right to truth, see Mendez, “Accountability for Past Abuses” (n 133) 262. 
963 Special Rapporteur, “The gender perspective in transitional justice processes” (n 961) 
964 Joinet/Orentlicher Principles (n 959) 8 
965 United Nations Secretary-General, “Guidance Note of the Secretary-General” (2023) (n 1) 8 
966 ibid 25 
967 UNSCR 1325 (n 28) [1] 
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Because of this, UNSCR 1325 is described as having as its “centrepiece” recognition 

of “the need for women’s increased participation at all stages of peace processes”.968 

As a result, participation is an important recurring theme in UNSCR 1325 and 

associated documentation. Indeed, this UNSCR has influenced the development of 

several further standards relating to Women, Peace and Security, all of which mention 

increasing women’s participation in some way.969 Moreover, reports on the 

implementation of UNSCR 1325 released in 2002 and 2004 highlight its importance 

in furthering women’s participation in post-conflict processes.970 The 2002 report of 

the UN Secretary-General on “women, peace and security”, for example, asserts that 

the participation of women and girls in post-conflict processes is “critical” to securing 

gender equality in the post-conflict context,971 and to the “promotion of peace”.972 As 

such, the report calls for women’s “full and equal” participation in such processes.973 

However, a further report in 2004 reflecting on progress towards the implementation 

of UNSCR 1325 commented that, despite “significant achievements, major gaps and 

challenges remain[ed] in all areas”, and particularly in relation to women’s 

participation in post-conflict processes and their representation in decision-making 

fora.974 While this report nevertheless affirms the United Nations’ commitment to 

ensuring women’s participation and protecting their rights,975 the development of 

further WPS resolutions on participation, as well as the continued references to 

women’s participation in the Secretary-General’s guidance notes on transitional 

justice976 in the years since would suggest that these challenges persist. 

                                                 
968 Bell and O’Rourke (n 3) 32 
969 See UNSCR 1325; UNSCR 1820; UNSCR 1888; UNSCR 1889; UNSCR 1960; UNSCR 2106; 

UNSCR 2122; UNSCR 2242; UNSCR 2467; UNSCR 2493 (n 28) 
970 United Nations Security Council “Report of the Secretary-General” (2002) (n 25); United Nations 

Security Council “Women and peace and security” (2004) (n 30) 
971 United Nations Security Council “Report of the Secretary-General” (2002) (n 25) [26] 
972 ibid [27] 
973 ibid [68] 
974 United Nations Security Council “Women and peace and security” (2004) (n 30) [4] 
975 ibid [121] 
976 United Nations Secretary-General, “Guidance Note of the Secretary-General” (2023) (n 1); United 

Nations Secretary-General, “Guidance Note of the Secretary-General” (2010) (n 80) 
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5.2.3 – Interpreting Participation in International Law 

The emergence of a right to participation is particularly important for women in the 

transitional justice context, because as UNSCR 1325 asserts, “civilians, particularly 

women and children, account for the vast majority of those adversely affected by 

armed conflict.”977 If a right to participation can be observed in international law, the 

question arises as to how such a right has been or ought to be interpreted. Treaty 

provisions are to be interpreted according to their “ordinary meaning”.978 It has been 

argued that this ordinary meaning “may be derived from sources not formally linked 

to a treaty”.979 With respect to political participation – that is, participation in the 

governance of a state through, for example, voting in elections – Fox argues that the 

right is in fact “an emerging universal right… not contingent upon treaty 

agreements.”980 The existence of clear criteria to determine the extent to which the right 

has been made real are central to Fox’s argument of the right having attained this 

status.981 These criteria have been established through decisions by the United Nations 

Human Rights Committee. The Committee expressed the view in a complaint relating 

to Article 25 that the right to participate in public affairs “cannot be understood as 

meaning that any directly affected group, large or small, has the unconditional right to 

choose the modalities of participation in the conduct of public affairs”.982 This view 

has been confirmed in subsequent guidance. In 2018, the OHCHR issued a set of “draft 

guidelines” on the effective implementation of the right to participate in public 

affairs.983 While the “broad scope” of the guidelines means that they are “neither 

comprehensive nor able to address all aspects of the right to participate”984, they 

                                                 
977 UNSCR 1325 (n 28) Preamble 
978 Vienna Convention on the Law of Treaties (23 May 1969) 115 UNTS 331, Article 31(1) 
979 Fox (1992) (n 945) 588 
980 ibid 543 
981 ibid 552 
982 Mi’kmaq People v Canada Communication No 205/1986 (3 December 1991) UN Doc 

CCPR/C/43/D/205/1986 [5.5] 
983 United Nations Human Rights Council, “Draft guidelines for States on the effective implementation 

of the right to participate in public affairs: Report of the Office of the United Nations High 

Commissioner for Human Rights” (20 July 2018) UN Doc A/HRC/39/28 
984 ibid [7] 
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nevertheless offer guidance in relation to participation in elections,985 in international 

affairs,986 and – importantly for transitional justice situations – in “non-electoral 

contexts”.987 The scope of the guidance and the wide range of contexts to which it can 

apply means that the “[p]ractical recommendations” it offers are necessarily broad.988 

Importantly, the guidance confirms that a variety of “[m]odalities of participation” are 

permissible under the guidelines, and that “no specific set of modalities can be 

recommended in all contexts”.989 As such, a right to participation does not guarantee 

that women will be entitled to choose the method of their participation in a transitional 

justice process. Consequently, lesser or more modest forms of participation may 

suffice to fulfil the requirements of the right. A “clear-cut breach” of the right to 

participate will only have occurred “when participation in public affairs is arbitrarily 

denied”.990 For example, a 2015 OHCHR report on the right to participation gives the 

example of Roma women having been “denied access to political and public 

participation rights on the grounds of their minority status, citizenship and gender”.991 

Beyond circumstances as severe as these, it would appear that the right to participation 

would be subject to a broad interpretation. 

The legal framework established by the WPS Agenda does little to clarify matters, 

given that it provides limited guidance on what participation means and the activities 

it requires in a transitional justice context. Research on the implementation of the WPS 

Agenda has found that the participation element is not always adhered to, and that 

                                                 
985 ibid [25]-[48] 
986 ibid [95]-[114] 
987 ibid [49]-[94] 
988 ibid 
989 ibid [54] 
990 M Wählisch, Peacemaking, Power-Sharing and International Law: Imperfect Peace (Hart 

Publishing 2019) 119 
991 United Nations Human Rights Council, “Promotion, protection and implementation of the right to 

participate in public affairs in the context of the existing human rights law: best practices, experiences, 

challenges and ways to overcome them: Report of the Office of the United Nations High Commissioner 

for Human Rights” (23 July 2015) UN Doc A/HRC/30/26 [23]. See also United Nations Human Rights 

Council, “Good practices and challenges faced by States in using the guidelines on the effective 

implementation of the right to participate in public affairs – Report of the Office of United Nations High 

Commissioner for Human Rights” (2 February 2022) UN Doc A/HRC/49/42 for a discussion of ongoing 

challenges in relation to the realisation of the right to participation. 
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there is little guidance as to what this participation element requires.992 This feeds into 

the “implementation gap” that exists in this regard, and which was discussed in the 

introduction to this thesis. This refers to the “gap” that emerges when the broad range 

of resolutions and normative frameworks that have been created to ensure women’s 

participation in post-conflict processes have not been translated into practical action.993 

Furthermore, reports of UN Missions to the UN Security Council have been found to 

“contain far more detail on sexual violence than on women’s political participation 

and engagement in post-conflict priority-setting”.994 Indeed, as will be explored in the 

thesis, the absence of a clear definition of participation has opened this framework to 

criticism for its focus on women’s experiences as victims of sexual violence, at the 

expense of efforts to include women in all facets of transitional justice processes.995 

This lack of clarity thus raises important interpretive questions regarding the right to 

participation, and how such a right might be constituted at the international and 

domestic scales of law. Where participation is not clearly defined, it may be 

understood in limited ways. Understanding participation in limited ways can, in turn, 

limit how women’s experiences of conflict are addressed in transitional justice 

contexts.  

 

5.3 – Constituting Participation 

Understanding participation as a right has important constitutive consequences. As 

will be recalled from earlier chapters in this thesis, Koskenniemi has argued that 

international law is a product of decision and agreement by the international actors 

involved in its creation.996 As a result, the meaning of terms espoused in international 

law is reliant on what those terms have been agreed to mean by these actors. The 

                                                 
992 Kirby and Shepherd (n 271) 4 
993 Cahn “Introduction” (n 37) xxxviii 
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in Chapter 7 of this thesis. 
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meaning of a right to participation in international law is therefore contingent on the 

meaning of participation “as agreed and understood between the members of the 

system”.997 This has important consequences for how such a right is constituted in the 

transitional justice space, because, as Koskenniemi cautions, such rights are rarely 

underpinned by “simple, well-identified objectives” but instead represent “legislative 

compromises” which express “conflicting considerations”.998 These compromises and 

considerations are always informed by power. This thesis argues that understanding 

what participation means for the purposes of a given transitional justice process is a 

matter of constitutivity. That is, participation, as a form of social relation, is both a 

product and productive of law and space. In this way, participation, like law, is 

concerned with power. Understood spatially, facilitating participation in a transitional 

justice process is not a matter of transferring power from a powerful group to a less 

powerful one. Rather, power must be understood as “relational”.999 Koskenniemi has 

explicitly described international law as an “instrument of power” which exists to 

“advance the values, interests, and preferences” of actors in powerful positions.1000 

However, at the same time, international law is an “instrument for the critique of 

power”, providing a vocabulary for the expression of justice and rights claims for 

historically marginalised and excluded groups.1001 This dichotomy means that the 

meanings of specific rules or terms in international law are not based on any objective 

understanding of those terms, but rather emerge through “polemical confrontations” 

between actors with often competing aims and objectives.1002 In this way, as was 

argued in the introduction to this thesis, “law is instrumental, but what it is an 

instrument for cannot be fixed outside the political process of which it is an 

inextricable part.”1003 Law and rights are thus constituted through the political process 

and through its associated discourses, reflected in the political nature of space. 

                                                 
997 ibid 
998 ibid 37 
999 Selim (n 251) 1126 
1000 Koskenniemi “What is International Law for?” (n 8) 47-8 
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Scholars such as Chambers have described participation as expanding the sharing of 

knowledge beyond a linear relationship of knowledge-sharing “from 

researchers/practitioners to the locals” to a multifaceted relationship wherein 

knowledge is transferred “from locals to the researchers/practitioners and between 

locals”, thus disrupting conceptions of which types of knowledge are held to be 

“legitimate”.1004 However, such ambitions are challenged when the forms of 

knowledge which are included in a process, and which are prioritised through its 

operation, continue to be based on choices of the most powerful actors.1005 Thus, who 

participates and how they are constituted will impact the knowledge that is shared. 

Space, like power, has been argued to be “relational”; at once “structural, normatively 

constructed, relational, and individual at the same time”.1006 As such, individuals will 

experience and form part of space in different ways, while at the same time those 

experiences will be shaped by law and by social practices.1007 In this way, the presence 

of individuals in spaces serves to constitute those spaces, just as multiple overlapping 

spaces serve to constitute one another.1008  

It has been argued that the spatiality of international law affects the applicability of 

rights and the ways in which different forms of violence are categorised.1009 Human 

rights in the transitional context are constituted by and within the realities of conflict: 

of enduring conflict; of ending conflict; of securing populations; of maintaining a 

fragile peace, and so on. As such, it is not only the transitional justice space which is 

constituted by this legal complexity, but also the rights being addressed by and within 

that space. When constituting rights, it is necessary not only to consider the content of 

those rights, but their constitutive function at that moment, whether that be as the 

vehicle to achieve favourable post-conflict outcomes, the destination of a rights-

respecting society, or the benchmark by which outcomes in the post-conflict context 

                                                 
1004 Robert Chambers, “Participatory rural appraisal (PRA): Challenges, potentials and paradigm” 

(1994) 22(10) World Development 1437, cited in Selim (n 251) 1126 [original emphasis]  
1005 Selim (n 251) 1126 
1006 von Benda-Beckmann and von Benda-Beckmann (n 364) 32-3 
1007 ibid 
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1009 Braverman et al, “Introduction” (n 331) 8  
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ought to be measured.1010 The right is shaped by the constitutivities in place at a given 

time, with those constitutivities dependent on choices made by actors in the transitional 

justice space. Gorman has described precedent decisions as “socio-spatial vehicles 

through which legal categories are created, modified and enforced” by virtue of their 

reconfiguring of legal boundaries.1011 Subsequent sections of this chapter will argue 

that a right to participation in a transitional justice process is similarly a “socio-spatial 

vehicle”, in that it grants access to the complex legal space of the transition, resulting 

in the reconstitution of that space through participation. The following section will 

investigate the way in which a right to participation, as a socio-spatial vehicle, 

constituted participation for the purposes of the Liberian TRC. 

 

5.4 – Participation in the Law of the Liberian TRC 

This section will examine provisions in the TRC’s mandate that were intended to 

secure participation in order to understand how these provisions constituted that right. 

In doing so, it will explore the opportunities for participation made available to women 

in the “foundational documents” of the Liberian TRC,1012 including the peace 

agreement which provided for its creation,1013 and the Act which provided its 

mandate.1014 It will also analyse the ways in which women’s participation was 

discursively constituted through the reporting of the TRC itself. It will ultimately argue 

that the opportunities for participation provided through the law limited women to 

passive participation, largely on the basis of their victimhood or vulnerability. This, it 

                                                 
1010 See, e.g. Mohammad and Farjana (n 270), who argue that a right to participation is both a means to 

an end and an end in itself. 
1011 Cynthia S Gorman, “Feminist legal archeology, domestic violence and the raced-gendered juridical 

boundaries of U.S. asylum law” (2019) 51(5) Environment and Planning A: Economy and Space 1050, 

1052 
1012 Foucault, Discipline and Punish (n 536) 
1013 Accra Agreement (n 565) 
1014 TRC Act (n 569) 
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will be argued, had potential consequences for how these women were then constituted 

for the purposes of the TRC process. 

5.4.1 – Participation in the Liberian TRC’s Foundational Documents 

This subsection explores how women’s participation is addressed in the foundational 

legal texts of the Liberian TRC. In providing for its creation and forming its mandate, 

the Accra Agreement and the TRC Act constitute “foundational documents” of the 

Liberian TRC.1015 For the UN Special Rapporteur on the promotion of truth, justice, 

reparation and guarantees of non-recurrence, the function of such documents is to set 

out the duration of a TRC’s operation, its temporal mandate, its thematic mandate, its 

principal objectives, and the functions it will undertake to fulfil its objectives.1016 For 

the purposes of conducting a critical spatial discourse analysis, these foundational 

documents take on a further function of establishing the discursive conditions of the 

process itself.  

The Accra Agreement, in first providing for the creation of a transitional justice 

mechanism for post-conflict Liberia, addresses the issue of participation in the TRC 

process. Its opening paragraphs emphasise the importance of “an all inclusive [sic] 

participation in governance and the advancement of democracy in Liberia”.1017 The 

Agreement’s opening paragraphs also state the intention of the parties to “establish 

mechanisms which will facilitate genuine healing and reconciliation amongst 

Liberians”, implying that their participation will follow.1018 As well as envisaging the 

participation of both victims and perpetrators of human rights violations,1019 the 

Agreement also requires the TRC’s membership to be “drawn from a cross-section of 

Liberian society”.1020 Thus, the Agreement appears to envisage a wide participation of 

Liberians in the TRC process, though the depth of that participation is less clear. In 

terms of securing the participation of women in particular, the Accra Agreement 

                                                 
1015 Foucault, Discipline and Punish (n 536) 
1016 United Nations Human Rights Council “Report of the Special Rapporteur” (2013) (n 16) [32] 
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1019 ibid, Art.XIII(1) 
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features no specific provision for women’s participation in the transitional justice 

process. Rather, the Agreement provides for a wide participation of citizens from 

across Liberia in general. 

The TRC Act which followed the Accra Agreement and formed the TRC’s mandate, 

by contrast, makes several express and implied references to participation in the TRC 

process. The preliminary report of the TRC states that nine sections of the TRC Act, 

in addition to its Preamble, refer to women’s conflict-era experiences and how they 

ought to be “incorporated” into the TRC’s activities.1021 The TRC Act’s Preamble, for 

its part, affirms Liberia’s commitment to international standards for “the rights and 

protections of women and children”1022 which, as has been established, includes 

standards on participation. Regarding women’s participation in particular, the 

“Women and the Conflict” appendix of the TRC’s final report describes the TRC Act 

as being “explicit in its call for the participation and inclusion of women”.1023 Relevant 

provisions of the TRC Act are said to “demand the effective participation of women 

at all levels and in all aspects of the TRC process”, regardless of their role.1024 In 

making this assertion, the reporting of the TRC specifically acknowledges the 

existence of multiple identities for women, including “petitioners, victims, 

perpetrators, victim-perpetrators, and witnesses.”1025 The phrase “at all levels and in all 

aspects” certainly suggests that the TRC reports regard the mandate as having required 

a deep participation, while the listing of multiple women’s identities suggests that 

participation ought also to be wide. However, further interrogation of the TRC’s 

mandate demonstrates that, in many ways, it envisaged women’s participation on the 

basis of their vulnerability or victimhood – a basis that was perhaps narrower than the 

TRC’s stated ambition. 

                                                 
1021 Liberian TRC, Preliminary Findings and Determinations (n 575) 35 
1022 TRC Act, Preamble [12] 
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Section 4(e) of the TRC’s mandate explicitly provides for the adoption of “specific 

mechanisms and procedures” to ensure that women’s experiences were addressed by 

the TRC.1026 In doing so, this provision lists women alongside “children and vulnerable 

groups” and implicitly includes them among “victims of human rights violations”. 

Furthermore, calling for procedures “to address the experiences of women”, although 

requiring the TRC to give attention to these experiences, is not an explicit call for 

women’s participation in the process itself. Later in the mandate, section 26(f) states 

that one of the TRC’s functions is to “restore the human dignity of victims and promote 

reconciliation” by providing opportunities for “victims, witnesses, and others to give 

an account of the violations and abuses suffered”. In doing so, the paragraph also 

requires “special attention to the issue of sexual and gender-based violence” and again 

groups women with children in its last clause. Thus, the participation envisaged in this 

section is based specifically on victimhood, narrowing its framing. Many women were 

victims of the Liberian conflicts and will have participated in the TRC to share their 

testimonies of victimhood. However, such testimonies do not represent the totality of 

every woman’s experience of this period of Liberian history, as will be discussed in 

the next chapter. The TRC Act nevertheless provides for women’s participation 

primarily on the basis of their presumed victimhood. This is problematic because, as 

was argued in the second chapter of this thesis, using victimhood as a basis for 

participation in transitional justice mechanisms can deprive participants of their 

agency,1027 and narrowly pre-determines the scope of their involvement in the process. 

Furthermore, limiting legal avenues for participation in this way can cause divisions 

between different groups by forcing them to compete for access to post-conflict 

resources.1028 

The same provision of the TRC Act also states that the environment for participation 

must be “conducive to constructive interchange between victims and perpetrators”.1029 

By articulating two separate categories of victim and perpetrator, this section seems to 
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reinforce a binary between the two. As will be discussed in the subsequent chapter, 

doing so precludes any investigation of the inherent complexities of the conflict period, 

wherein victims and perpetrators do not always exist as distinct categories but will 

likely overlap. Indeed, individuals may fall into one category, the other, or both 

depending on the context.1030 In addition, section 26(n), which requires measures to 

ensure the safety, security, and protection of those testifying to the TRC, further 

requires “special programs for children and women both as perpetrators and victims 

under burdens of trauma, stigmatization, neglect, shame, ostracization, threats, etc.” 

In acknowledging that women can be both victims and perpetrators, this provision 

engages in a broader understanding of women’s conflict-era identities than the above 

provisions. However, in doing so, this provision nevertheless reinforces the binary 

between victim and perpetrator, and potentially limits the participatory opportunities 

available to those whose experiences do not fit neatly within either category. 

Furthermore, both section 26(n) and section 24, while acknowledging the potential of 

women perpetrators, nevertheless approach their participation through a lens of 

“protection”. Section 24, for example, requires “special mechanisms” to “handle 

women and children and perpetrators” in order to “protect their dignity” and avoid 

“retraumatization”. A later provision similarly emphasises women’s vulnerability 

when requiring the TRC to “employ specialists in children’s and women’s rights” and 

to adopt “special measures or mechanisms” to facilitate women’s testimony without 

endangering their physical security; their mental health; or their reintegration into 

society.1031 Furthermore, these provisions also group women with children in a way 

which can be argued to emphasise their vulnerability and need for protection. This 

linking of protection and participation is a common, but not unproblematic feature of 

the international legal framework on Women, Peace and Security, which will be 

discussed in further detail in Chapter 7. 

In terms of their participation in the operation of the TRC, section 24 of the TRC Act 

requires full representation of women “at all levels of the TRC”, including as staff. 
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However, by contrast, the participation envisaged by the provisions discussed earlier 

in this section appears to be based on an assumption of women’s passivity. This is 

because they imply that women will not be involved in the creation or operation of the 

hearings; rather they will attend to give testimony as part of an established process. In 

addition, section 26(e) requires that the TRC gather information and receive evidence 

“from any person or persons” including “persons claiming to be victims”, victims’ 

representatives, groups, perpetrators, witnesses, and institutions. This provision can be 

understood as envisioning wide participation in the TRC, as it opens evidence-

gathering activities to numerous categories of person. However, this shallow 

participation appears to be limited to information- and evidence-gathering. Thus, the 

extent to which actors participate in line with this provision will be limited to these 

activities as designed by the architects of the TRC process, without any clear 

engagement of the public in the design or execution of these activities.  

Through an overview of these mandate provisions, it appears that, in spite of its “good 

intentions” in aiming to secure wide participation, the TRC Act may nevertheless have 

narrowed the participatory opportunities available to women through its drawing of 

boundaries around identity categories, such as victims and perpetrators. While women 

likely had experiences of conflict-era victimhood, there is little mention in the mandate 

of women’s experiences outside of this. As such, while women are a broad population, 

the participation envisaged by this mandate is narrower than it might initially appear, 

because it appears to envisage women participating in the TRC in their capacity as 

victims or as a vulnerable group. Such a limiting of women’s identities additionally 

suggests a shallower participation, as it potentially undermines their ability to engage 

with the process in other ways. Further, the participation envisaged in these provisions 

appears to invite women to participate in already-established processes, in specific and 

limited ways. Additionally, while the Act provides for “measures” to secure that 

participation, there is little detail available as to what those measures might be. A 

clearer understanding of the measures to secure participation therefore requires 

analysis of the how such measures are outlined in the TRC’s reports.  
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5.4.2 – Participation in the Reports of the TRC 

Women’s participation in the TRC process is discussed at several points throughout 

the TRC’s reports. For example, in addition to the “Women and the Conflict” 

appendix, both the preliminary and final reports dedicate entire sections to women’s 

participation in the Liberian TRC.1032 The final report particularly highlights the 

participation of women at the most senior levels of the TRC. Four of the nine 

Commissioners initially appointed to the TRC were women,1033 as was explicitly 

required by the TRC’s mandate.1034 However, the reports do not provide detailed 

information about the recruitment of the Commissioners, or how it went about securing 

the participation of the four women at this level. In any case, participation at this level 

of the TRC is necessarily narrow, by virtue of the small number of women (and men) 

to whom this role was available. Recruitment of women to positions within the TRC 

does not appear to have been limited to the level of Commissioner. As detailed above, 

section 24 of the TRC Act required that women be “fully represented and staffed at all 

levels of the TRC”. In this regard, the “Women and the Conflict” appendix describes 

specific efforts made to recruit women as statement-takers. The appendix states that, 

because women were initially under-represented among the applicants, the application 

deadline was extended, and women were targeted to apply through radio and 

newspaper advertising, and by posting advertisements in “beauty salons, market 

places, restaurants, university campuses, and pubs”.1035 As a result of this targeting, 

100 of the 198 statement-takers eventually recruited were women.1036 While 

broadening women’s participation in the TRC, the recruitment of statement-takers is 

still relatively shallow participation, given that these women had to perform their roles 

to strict standards with little scope for deviation. Statements were taken according to 
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pre-designed forms and using specific interview techniques,1037 suggesting little room 

for improvisation on the part of statement-takers. The report is less specific about 

recruitment measures taken in relation to other roles. The final report indicates that 

attempts were made to secure a gender balance in its staff, stating that it “always 

encouraged female candidates to apply for advertised positions”.1038 However, again, 

it is less clear what form this encouragement took, as the report does not detail what 

specific measures were taken to encourage women to apply for particular roles.  

One of the Commissioners was assigned specific responsibility for the issue of gender 

and established a TRC Gender Unit along with her staff. This Gender Unit held 

responsibility for many of the outreach projects discussed throughout this section.1039 

The TRC also established a Gender Committee, involving “a wide spectrum of civil 

society and international partners” to advise the Commissioners on issues of gender.1040 

The appendix on “Women and the Conflict” describes the role of the Gender 

Committee as to engage women and mainstream “women, women’s experiences, and 

women’s roles in other core functions of the TRC”.1041 It further explains that part of 

the work of this Gender Committee was the drafting of a Gender Policy, which the 

appendix describes as containing not only recommendations for improving the 

situation of women in Liberia moving forward, but also detailed recommendations for 

the operation of the TRC.1042 However, the report states that this policy and plan were 

“stymied… by a variety of issues, including challenges with donor partners”.1043 In 

addition, as will be discussed in further detail in the forthcoming chapter, it appears 

from the TRC’s reports that this Committee operated separately from the rest of the 

TRC’s activities,1044 suggesting that women’s participation was something to be 

handled separately from the everyday work of the TRC. This has particular 

implications for the depth and breadth of women’s participation in the TRC, with each 
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being affected by the interruptions faced by this Committee, and the separation of its 

work from the mainstream operations of the Commission.  

Aside from the Gender Committee, the reports discuss further measures taken to 

encourage women’s engagement with the TRC as participants. For example, the 

preliminary report states that the TRC conducted outreach and sensitisation projects to 

make women aware of its work and to encourage them to participate.1045 Before the 

launch of the TRC, specific training in “communications and social mobilization” was 

delivered to “community mobilizations from various civil society organizations” from 

all over Liberia in preparation.1046 The report details that this training included “a 

gender dimension that included emphasis on women and children’s issues”,1047 but the 

report is much less clear on what the “gender dimension” included, and the impact that 

this training had on the TRC’s activities. The reports also discuss measures taken 

during the course of the TRC’s operation. For example, the preliminary report 

describes action taken to facilitate participation outside of the capital city, including 

town hall meetings in all fifteen counties of Liberia, as well as “four zonal workshops” 

which targeted “women’s organizations in the counties”.1048 The final report details the 

“707 direct recorded engagements with women”, which included psychosocial 

support, town hall meetings and workshops, referrals to services, testimonies, thematic 

hearings, and a National Conference.1049 This would seem to suggest a broader 

engagement with the TRC beyond participating only as victims of the conflict, 

however the reports do not offer any statistical analysis of these engagements to 

substantiate this. In addition, during the course of the TRC’s activities, nine thematic 

hearings took place, including a special thematic hearing for women at which eight 

women and no men appeared.1050 However, women’s participation in other thematic 

hearings was dramatically lower. For example, in the hearings on ‘Contemporary 
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History of the Conflict’, only one woman participated along with 73 men.1051 In the 

thematic hearings dedicated to diaspora experiences, women were outnumbered by 

men at a rate of 19 to ten.1052 In one thematic hearing – the historical review – no 

women appeared at all.1053 Also provided were four workshops to train men to support 

their female partners attending the TRC, motivated by reports from women that their 

partners were dissuading them from attending to discuss their experiences of sexual 

violence for fear of shame or humiliation.1054 The report argues that these workshops 

were successful, but does acknowledge that alone they were insufficient to change 

deeply entrenched gender stereotypes.1055 Thus, while again lacking clarity over 

specific measures, the reports also illustrate a shallower participation, in which women 

are informed about activities which have been planned and designed without them. 

Again, well-intentioned measures result in narrowly configured outcomes. 

In addition, the reports discuss measures taken to facilitate testimony during the TRC 

process. For example, regarding witness protection, the preliminary report states that 

“the TRC has instituted measures to protect the identity and physical person of those 

victims whose testimony puts them at grave risk of injury” (with the phrase “or peril 

to life” added to this in the final report),1056 but does not elaborate on what these 

“measures” actually were.1057 The final report further discusses the “security and 

psychosocial support” provided to individual witnesses.1058 Such support, mentioned 

in the preliminary report, included informing victims in advance about the appearance 

of alleged perpetrators at the TRC to protect their “physical and psychological 

welfare”.1059 In the interests of security, the TRC also “decided against” opportunities 

for accusers to confront the accused directly during the course of the TRC’s 
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activities.1060 These measures help to widen TRC participation by potentially 

facilitating the participation of a broader selection of witnesses, but again limit that 

participation to offering testimony at an already-established process. 

The “Women and the Conflict” appendix details that over 200 women testified at the 

public hearings of the TRC.1061 Because of this, the appendix argues that women were 

more willing to talk about themselves and their own experiences than in previous truth 

commissions “[e]lsewhere in the world”, although it does not specify where.1062 The 

report also does not evidence this claim nor provide examples for context; rather, it 

attributes this assertion to “improved preparation through vigorous community 

outreach and pre-hearing support”.1063 The final report provides further context for this 

figure, stating that 32% of those who participated in the public hearings were 

women.1064 The final report provided specific figures for testimonies, noting that 206 

women testified compared to 326 men.1065 Elsewhere in the report, it is clarified that 

these testimonies given by women comprise part of the “707 direct recorded 

engagements with women”1066 discussed earlier in this chapter. However, context is 

clearly needed for this figure, with no comparison offered for how 707 engagements 

compares to the engagements the TRC had with men. The report also mentions that 

this figure is not inclusive of additional work relating to women’s engagement with 

the TRC process carried out by civil society organisations and other partners.1067 

However, the report is again unable to detail the nature of this work, stating that the 

TRC was not provided with reports in spite of having requested this information “on 

numerous occasions”.1068  

                                                 
1060 ibid 
1061 Liberian TRC, “Women and the Conflict” Appendix (n 59) 14 
1062 ibid 
1063 ibid 
1064 Liberian TRC, Consolidated Final Report (n 562) 200 
1065 ibid 
1066 ibid 71 
1067 ibid 
1068 ibid 

 



   

 

 191 

The TRC’s reports also discuss women’s participation as statement-givers. During the 

course of the TRC’s activities, over 20000 statements were collected from Liberians 

both in Liberia and in diaspora communities.1069 Of these, the preliminary report states 

that approximately 47% were made by women.1070 This figure is cited throughout the 

reports,1071 indicating that the report drafters placed some importance on the level of 

gender parity that the TRC was able to achieve through its statement collection. 

Indeed, in its “Women and the Conflict” appendix, the report argues that the proportion 

of statements collected from women was “as a result” of the gender-sensitive design 

of the statement form.1072 Elsewhere, the final report describes this 47% figure as 

“impressive”1073 and “significant”,1074 and argues that this “helped the TRC reflect the 

experiences of women as well as men”.1075 Conversely, although the report confirms 

the proportion of statement-takers that were women, it does not confirm how many 

statements were actually taken by women. The recruitment of an almost-equal number 

of male and female statement-takers is not necessarily a guarantee that they will have 

taken an equal number of statements. 

Measures to facilitate women’s inclusion and participation are reported to have 

continued in the concluding stages of the TRC process. In September 2008, the TRC 

Gender Unit, two TRC Commissioners, UNIFEM, and civil society organisations 

came together to organise a “community dialogue” process, consisting of meetings 

with over 500 women to “evaluate the TRC process from a gender perspective” and to 

ask women for their additional recommendations moving forward.1076 This 

demonstrates that the TRC placed importance on continued engagement with women, 

which could have boded well for their ongoing participation. In the words of the 

“Women and the Conflict” appendix, there is “value in sustaining interaction with the 
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people at community level” even after their statements have been taken.1077 The 

appendix reports that women appreciated the opportunity to participate in this dialogue 

process and that it made them feel “cared about and valued, and that their contributions 

to peace in Liberia were essential”.1078 However, there are some issues with the 

discussion of this activity in the reports. For example, the section dedicated to lessons 

from the community dialogue process mostly makes assertions that have been made 

elsewhere in the report: that women are still affected by the conflict; that their 

contributions to the process are essential; and that they must be involved on an ongoing 

basis.1079  

Indeed, considering the timing of certain measures, it does appear that some measures 

which could have facilitated women’s participation were instituted too late in the 

process to be fully effective. For example, consultative processes such as a national 

consultation and subsequent national conference took place in June 2009, when the 

preliminary report had already been completed and final report writing was already 

underway.1080 These activities were significant opportunities for the public to engage 

with the TRC, but with final reports being drafted as they happened, there is a realistic 

risk that their contribution to the final reports was limited, thus limiting the depth of 

their participation in the process. Additionally, a “gender expert / advisor” was 

appointed to the TRC with funding from UNIFEM in August 2008, however this was 

very late in the process – just one month before the original planned completion date 

of the TRC.1081 As such, it seems that the TRC was well-intentioned in its attempts to 

implement measures to give effect to women’s right to participation. However, it 

seems that many of these measures came comparatively late in the process, while the 

reporting of these measures often lacks the detail needed to evaluate their success. As 

such, while the preliminary report emphasised that the mandate called for women’s 
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participation “at all levels and in all aspects of the TRC process”, it appears that 

women’s engagement with the process was generally shallow, with most only being 

able to participate in a limited way in activities that had been established without their 

input.  

 

5.5 - Conclusions 

The Liberian Truth and Reconciliation Commission was an inherently complex and 

legally plural space. The interaction of international, national, formal, and customary 

law within that space produced slippages and contradictions in the law, with 

consequences for the constitutivity of the space itself, and for the application of law in 

that space. While international legal standards exist around the right to participate in 

such processes, the constitutivity of this right is affected by the complex nature of the 

legal space to which the right grants access. In the absence of a clear definition of the 

type of participation which might satisfy such a right, what participation means in a 

transitional justice context must be observed through the language used to describe it. 

The Liberian TRC reports and mandate, in their discussion of women’s participation 

in the TRC process, describe this participation as “all inclusive”. However, analysis of 

the measures taken to facilitate women’s participation in the process suggests that that 

participation is perhaps narrower and shallower than that suggested by some of the 

language used to describe them. As part of this, women’s participation appears to have 

often been based on their presumed identity as victims of conflict-era violence, thus 

limiting the modes of participation available to them.  

The CEDAW Committee, in its General Recommendation 23 describes “the gap 

between the de jure and the de facto”, or “the right as against the reality of women’s 

participation in politics and public life generally” as a “critical issue” relating to 

women’s participation in public and political life .1082 The Recommendation argues that 
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the removal of “de jure barriers” to equal participation is essential but insufficient in 

ensuring women’s participation.1083 It is argued here that the TRC attempted to 

facilitate women’s participation in the process, at least on a de jure basis, but failed to 

account for some of the de facto barriers that persisted even in spite of this. The 

objective of the thesis in making this observation is not to suggest that the TRC failed 

in its attempts to secure women’s participation. Indeed, that is not the conclusion that 

this chapter has reached. The TRC does appear to have taken measures which 

attempted to secure a wide participation, targeting women from all over Liberia to take 

part in these processes. As such, the thesis intends to highlight that the language used 

around women’s participation in public life, whether in international law or in the 

reporting of a specific process, does not always accurately capture what that 

participation looked like, and in fact perpetuates potentially limiting constitutivities of 

women. Thus, the ways in which women were able to participate in the process were 

pre-determined by the TRC’s foundational legal texts. These provided opportunities 

for women to participate passively, in ways which understood them as victims or in 

terms of their vulnerability. 

The establishment of a participatory process, for example a truth and reconciliation 

commission, has been described as an “act of power”.1084 In transitional justice 

contexts, power may be exercised by the facilitators, process organisers, researchers, 

and lawyers who create and operate transitional justice processes.1085 However, it is 

also exercised by the affected population, for example, local people who testify within 

the space of the TRC in question. Selim argues that the means and extent of these 

people’s participation – “the extent to which people choose to participate and also who 

chooses not to participate” – also represent acts of power, and are indicative of where 

power lies within the process.1086 Indeed, it has been argued that participation in a 

transitional justice process is not empowering by default. Rather, participation in such 
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processes may “entrench unequal power relations” without precipitating any changes 

to the law and policy which underpins these relations.1087 While participation has 

become a somewhat mainstream philosophy of international discourses, “often it is 

only the language that has changed with few stakeholders changing what they do.”1088 

Thus, just as participation in a given transitional justice process may empower and 

emancipate, so it may “disempower, exclude and exploit”, while lending legitimacy to 

the process as it does so.1089  

While the space of participation has been created for a specific purpose, those who 

engage with the process through their participation might actually conceive of the 

space in an entirely different way, and access it for different purposes.1090 Thus, the 

abstract, ideological “representations of space”1091 of those designing, creating, and 

managing the transitional justice process interact with the “representational spaces”1092 

of transitional justice as imagined, encountered, and lived by their participants. The 

constitutivities emanating from that process and its reporting are thus a product of the 

choices of these participants, but particularly its organisers and report-drafters. The 

next chapter will examine these constitutivities in order to investigate the links 

between participation and portrayal. It will use its method of critical spatial discourse 

analysis to investigate how women were discursively constructed by the conceived 

space of the Liberian TRC’s reporting, before undertaking an analysis of how such 

constructions correlate with the models of participation open to them in law. 

Understanding the law and space of the TRC as inherently and invariably complex, it 

will argue that this complexity has not been reflected in the TRC’s construction of 

women as a category of participant, proposing instead that this construction finds its 

roots in the foundational texts of the TRC.  
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6 – Participation and Portrayal in the Liberian Truth and 

Reconciliation Commission: Constituting Women as 

Participants 

6.1 – Introduction 

Now watch the reports again, but look more carefully, at the background, for 

that is where you will find the women. You’ll see us fleeing, weeping, kneeling 

before our children’s graves. In the traditional telling of war stories, women 

are always in the background. Our suffering is just a sidebar to the main tale; 

when we’re included, it’s for “human interest.” If we are African, we are even 

more likely to be marginalized and painted solely as pathetic – hopeless 

expressions, torn clothes, sagging breasts. Victims. That is the image of us that 

the world is used to, and the image that sells.1093 

As Porter argues: “Stories are not neutral. Narratives are always contextual and often 

contested.”1094 The second chapter in this thesis noted the contested nature of 

transitional justice terminologies, with the term “transitional justice” itself often 

meaning different things to different people and varying according to context. 

Discussed in the fifth chapter was that “participation”, too, is a broad term, with any 

right to participation in transitional justice processes potentially satisfied by varying 

standards of participation, representation, and inclusion. For these reasons, it has been 

argued that, in the absence of universally agreed upon definitions for what constitutes 

transitional justice and participation, it is necessary to evaluate each process according 

to its unique context, with a spatial analysis an appropriate means of doing so. 

Furthermore, gendered narratives of transition can impact how such participation is 

constituted in the transitional space. As such, in its aim to explore women’s 

participation in transitional justice processes, this thesis must embark on an 

investigation into not only what is meant by “participation” in the transitional justice 
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process in question, but how women themselves are constituted and portrayed for the 

purposes of that process. Thus, having explored the Liberian Truth and Reconciliation 

Commission as a complex legal space, and how participation was constituted as a form 

of access to that space, this chapter now turns to how women were constituted through 

and by that transitional justice process. This involves an analysis of how women have 

been portrayed in the reports of the Liberian TRC.  

This thesis has previously argued, following Grosfoguel, that Cartesian notions of 

universality are inappropriate in their assumption of a “faceless subject [which] floats 

through the sky without being determined by anything or anyone”.1095 A legal 

geographical approach, by contrast, proposes that the subject cannot be understood 

separately from their relationship with space, forming as they do an inextricable part 

of that space.1096 Legal geographical analysis, as described in previous chapters, 

involves an understanding of how “the spatial, the social and the legal are braided 

together” to produce particular sites.1097 An understanding of the subject’s inherent 

spatiality within the transitional justice process therefore requires an understanding of 

their complex and multifaceted identities, as constituted by the spatial, legal, and social 

aspects of that process. As has been explained, the constitutive process is the process 

by which a person or thing is “call[ed]… into being”, its “social significance” shaped 

through the “distinctive practices of naming, classifying, ruling, governing, or 

ordering”.1098 Understanding women’s constitutivity in the Liberian TRC therefore 

requires an unpicking of the of the aforementioned strands of the transitional justice 

process, uncovering how these practices shaped the category of “woman” contained 

within the TRC’s reporting.  

In outlining its method of critical spatial discourse analysis, this thesis has proposed 

that discourses and discursive practices create rules. These discursive conditions set 

out who belongs to certain categories of subject, such as victim, witness, participant, 
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woman, and so on.1099 In this way, it is discourse that “constitutes both objects and 

subjects”.1100 This chapter will argue that, through its reporting, the Liberian TRC 

acknowledged the influence of constitutive elements such as Liberian history and 

culture which affected women’s conflict-era experiences, and further acknowledged 

how these experiences were neglected by the mandates of historical truth commissions 

in other parts of the world. However, it will argue that, in spite of a consciousness of 

the need to address the broad range of women’s experiences, the reports often engaged 

in essentialised or flattened portrayals of women. The chapter will further argue that 

the Liberian TRC still, at times, treated women and their experiences as tangential to 

its core work, in which men were treated as the default. It will argue that where 

women’s experiences were addressed by the TRC – whether as part of its core 

operations or as part of its separate “gender” activities – it was often in ways which 

emphasised their victimhood or vulnerability, or which constituted them as passive 

recipients of action, rather than as agents in their own right. The chapter will propose 

that such portrayals serve to flatten women, thereby providing an incomplete and, at 

times, incoherent representation of women’s many roles, identities, and experiences in 

the conflict era and beyond.  

It will ultimately be argued that the reporting of the Liberian TRC opens a “gap” 

between the realities of women’s experiences, and their portrayals in the reports. This 

gap has emerged, at least in part, because of the limited opportunities for participation 

in the Liberian TRC. Indeed, this chapter will argue that the flattened portrayals of 

women emerging in the TRC’s reports reflect the modes of participation outlined in 

the previous chapter. As such, the discursive conditions which determined women’s 

constitutivity in the TRC’s reports were in production before the TRC even 

commenced its operations. Analysing this idea further, the next chapter in this thesis 

will go on to explore the extent to which these constitutivities, this gap, and the modes 

of participation that shaped them have been constituted by the international law and 

policy on women’s participation in transitional justice processes. Doing so will reveal 
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to what extent portrayals of women at different scales of law mutually shape the 

possibilities for their participation in such processes – the relationship between 

participation and portrayal. 

 

6.2 – Two-Dimensional Portrayals, Three-Dimensional Spaces 

As has been discussed in the fourth chapter of this thesis, the Liberian TRC’s reports 

demonstrate an awareness and consciousness of the importance of women’s 

participation in transitional justice processes, as well as women’s historical 

marginalisation and exclusion from these processes. This can be illustrated by 

reference to the “Women and the Conflict” appendix, which opens with a quote which 

asserts that the “strong links between transitional justice, development and gender 

equality have been overlooked and underdeveloped in both theory and practice”.1101 

The quote goes on to say that any efforts at social reconstruction in the post-conflict 

phase “must include women”.1102 The reporting thus echoes a sentiment prevalent in 

feminist scholarship on transitional justice: that women are underrepresented in 

transitional justice processes, to the detriment of both these processes and the women 

they exclude.1103 In recognition of this exclusion, the same appendix describes a 

“marked effort to incorporate issues of gender” into the work of the TRC and post-

conflict projects more generally.1104 In doing so, the reports specifically acknowledge 

that women may be victims, perpetrators, or indeed “victim-perpetrators”.1105 

Furthermore, and as was outlined in the previous chapter, from its inception and 

throughout the TRC’s processes, many measures were mandated and taken to facilitate 

women’s participation. The TRC’s preliminary report dedicates an entire section to 

women’s participation in the TRC’s processes, again suggesting that gender equality 
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and addressing women’s issues were important ideas for the drafters to convey.1106 

However, in spite of a clear intention to treat women’s participation and their 

experiences as something of a priority, there are significant inconsistencies in the TRC 

reports’ discussion of these issues. These inconsistencies form the basis of the 

discussion in the rest of this chapter, which will argue that the reports emphasised the 

importance of participation while simultaneously limiting and homogenising women 

through their portrayals. 

As Sarat has argued, “Law is All Over”.1107 It “does not stop at the utterance, but 

continues on” into the material world.1108 While Sarat was not investigating transitional 

justice processes, the experiences of the “welfare poor” he features in his research in 

many ways echo those of women participants in transitional justice processes. For 

example, neither is “a natural social group”.1109 As such, within each group, members 

“neither share a distinctive background nor common ties of sentiment” and vary 

greatly in their experiences and circumstances.1110 In spite of this, transitional justice 

discourses often present women collectively, as a homogenous group.1111 Gibbings 

attributes this to the perceptions of women as apolitical; as working “across political 

and ethnic divisions” in their pursuit of peace, rather than aligning with the ideas, 

interests or identities of their local community or other identity group.1112 As a result 

of this homogenised view, women may be flattened by the reporting of transitional 

justice processes, their broad and varied experiences of conflict distilled to form a 

singular narrative. Through this process of flattening, law “ruptures and fragments” 

the complex realities of social life in order to produce the legal subject, “excluding 

irrelevant facts and retaining only the ones that can be converted into legally ingestible 
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bites”.1113 Participation in such processes may also contribute to this flattening, 

resulting in participants’ experiences being repurposed and reconstituted in order to 

form part of an overarching narrative of the conflict which does not necessarily reflect 

their individual experiences.1114 In this way, participants’ experiences are reshaped to 

conform to the stories the process looks to tell. The Liberian TRC’s reporting at times 

acknowledges the multiple and complex identities and roles that Liberian women took 

on or maintained during the country’s periods of conflict.1115 However, the reports have 

nevertheless faced criticism from commentators who question the ability of these 

reports “to make findings that accurately reflect the multiplicity of roles played by 

women during the conflict beyond those of victims”.1116 This thesis, in its fourth 

chapter, demonstrated that the TRC’s reporting established the TRC as a complex legal 

space. The analysis in this chapter seeks to establish whether this complexity continues 

into the reports’ construction of “women” as legal subjects, or whether that complexity 

becomes lost through the discursive practices of the TRC. 

Through its analysis, this chapter argues that the reports often relied on gendered 

essentialisms in their portrayals of women, their experiences, and their needs in the 

transitional space. Harris has defined gender essentialism as “the notion that a unitary, 

‘essential’ women’s experience can be isolated and described independently of race, 

class, sexual orientation and other realities of experience”.1117 Cynthia Cockburn 

describes essentialism as “a dangerous political force, designed to shore up differences 

and inequalities, to sustain dominations.” She argues that essentialism functions 

through the creation of “stereotypes” which concretise identities into fixed binaries, or 

“eternal dualisms: woman victim, man warrior”.1118 Kapur further observes 

                                                 
1113 Philippopoulos-Mihalopoulos “And For Law” (n 47) 6 
1114 Glucksam (n 455) 98 
1115 See, e.g. Liberian TRC, “Women and the Conflict” Appendix (n 59) 6 
1116 James-Allen et al (n 567) 15 
1117 Angela P Harris, “Race and Essentialism in Feminist Legal Theory” (1990) 42(3) Stanford Law 

Review 581, 585. See also Pascha Bueno-Hansen, “Decolonial Feminism, Gender, and Transitional 

Justice in Latin America” in Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes, and Nahla 

Valji (eds), The Oxford Handbook of Gender and Conflict (Oxford University Press 2018) 458 
1118 Cynthia Cockburn, The Space between Us: Negotiating Gender and National Identities in Conflict, 

(Zed Books 1998) 13. See also Gardam, “The Silences in the Rules” (n 155) 35-6. 

 



   

 

 202 

essentialism as based on a “static” interpretation of the concept of “gender” and its 

conflation of gender with a fixed category of woman. She argues that all of the varied 

behaviours that constitute gender are flattened into the “existing narrow understanding 

of ‘woman’ as a fixed biological category within an axiomatic sex/gender binary”.1119 

This type of essentialism, she proposes, relies on woman’s vulnerability: “a victim in 

need of rescue and protection from predatory men”.1120 This chapter will argue that the 

reporting of the TRC demonstrates a tendency towards essentialism in its portrayals of 

women. It will argue that this essentialising process occurs in four principal ways: first, 

by conflating the terms “gender” and “women”, as described by Kapur; second, by 

emphasising women’s status as victims of conflict; third, by emphasising women’s 

vulnerability from Liberia’s establishment as a nation to the time of the TRC; and 

fourth, by portraying women as passive recipients of action, rather than as actors in 

their own right. These essentialisations reflect the opportunities for participation that 

were outlined in the previous chapter, which argued that the TRC’s mandate facilitated 

passive forms of participation based primarily on women’s victimhood or 

vulnerability. Each of these portrayals will now be explored in subsequent sections.  

 

6.3 – The Conflation of “Women” and “Gender” 

Cahn has argued that, in discussions of conflict and post-conflict justice generally, the 

words “gender” and “women” appear to be used interchangeably, thereby assuming 

men as the default position and essentialising women’s experiences of conflict.1121 This 

section will argue that the same tendency can be observed in the reports of the Liberian 

TRC. It will be shown that the ways in which gender, as a concept, were defined, 

understood, and applied in this reporting had important consequences for the portrayal 

of women in those reports. Conflating women and gender in this way can be 
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problematic, because it obscures the constitutive power of gender; that is, the ways in 

which gender can shape how actors interact with the world around them.1122 In this 

way, conflating women and gender can preclude an understanding of women’s 

“positionality” in the transitional justice context.1123 Ultimately, this section will argue 

that the conflation of women and gender functions as a form of gender essentialism. 

The ways in which this essentialism emerged in the TRC’s reports will now be 

explored in the rest of this section. 

6.3.1 – Defining Gender in the TRC’s Reports 

Issues arise in the TRC reports relating to the TRC’s use of “gender” as an analytical 

category. The mandate of the TRC requires special attention to gender-based violence 

and provides that gender-mainstreaming “characterizes its work, operations and 

functions”.1124 However, nowhere in the TRC Act is “gender” singularly defined for 

the purposes of the TRC’s work as a whole. Thus, while the reporting of the TRC 

frequently attests to the importance of gender as a consideration for its processes,1125 it 

appears to define gender differently in different contexts.1126 For example, the 

preliminary report, in its definition of harms under international law, describes gender 

as referring solely “to the two sexes, male and female, within the context of society”.1127 

This definition is drawn from the Rome Statute of the International Criminal Court,1128 

demonstrating the constitutive influence of international criminal law standards on the 

TRC’s operations. However, the Rome Statute’s definition has itself been described 

as “garbled”, and a product of “fear by some states that the concept of gender is a tool 

to destroy traditional sex roles”.1129 Thus, the application of this definition presents a 

real risk of limiting women’s portrayal to that “traditional” role. By contrast, the 
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“Women and the Conflict” appendix attests that a “gender sensitive program of 

transitional justice” requires both judicial and non-judicial measures which account 

for “women and men’s different experiences of past gross human rights violations”, 

implying that an understanding of gender is an understanding of difference between 

the two binary sexes.1130 The same appendix later defines gender as “a broad term 

which inferred a commitment and sensitivity to women’s rights and needs along with 

the rights and needs of children, thereby including the girl child”.1131 In fact, on eight 

occasions across the preliminary and final reports, the term “gender” is used to refer 

to women and children, rather than in any exploration of the roles or experiences of 

women and men. For example, the reporting claims that all training offered to TRC 

staff “focused a gender dimension that included emphasis on women and children’s 

issues”.1132 On no occasion is the term used to refer to men alone, nor to men and 

children. Associating the term gender with the rights of women and children, with no 

mention of men and masculinity, is a choice on the part of the TRC: one which is 

indicative of the TRC’s priorities and which constructed the TRC space according to 

those priorities.1133 Importantly, it is a choice which reflects the TRC’s tendency to 

group women with children and other vulnerable populations, as will be discussed later 

in this chapter.1134 

Each of the above definitions of the term gender are vastly different, and the TRC’s 

analysis and investigation could be significantly impacted depending on which 

definition was employed during the various phases of its operation. However, what is 

commonly seen throughout the reporting of the TRC is that, in place of applying any 

of the above definitions, the terms “gender” and “women” are conflated. Indeed, of 

the 56 times that the term “gender” is used in the final report, the majority refer only 

to women whether explicitly or impliedly. Analysis by the International Center for 

Transitional Justice echoes this finding, arguing that the TRC’s final report conflates 
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“gender” with “women” or “women and girls” to the extent that the terms become 

interchangeable.1135 The term is never used to refer only to men and their experiences, 

illustrating that gender is understood only to be relevant to women, and that only 

women’s experiences of conflict are understood to be constructed by gender. This 

leaves men and their experiences “unexamined, as though they were somehow natural 

and immutable”.1136 In this way, men’s experiences of conflict are presumed to 

represent a default narrative of conflict – the violations they experience become the 

principal violations to be addressed by the transitional justice process. Women’s 

experiences of violence, by contrast, are marginalised. As will be explained later in 

this section, the Liberian TRC marginalised women’s experiences by treating issues 

relating to gender as tangential to its core activities.1137 In this way, by conflating 

women and gender, women’s experiences themselves become tangential, relegated to 

the side lines of the TRC process. As such, the way gender is defined for the purposes 

of a transitional justice process affects the “positionality” of women in that transitional 

justice space.1138 This, in turn, produces limited constitutivities of women and their 

experiences. In Charlesworth’s view, this phenomenon obscures “the relational nature 

of gender, the role of power relations, and the way that structures of subordination are 

reproduced”.1139 In the context of the Liberian TRC, this has clear implications for the 

ways in which the TRC addressed gendered harms throughout its reporting. 

6.3.2 – Gendered Harms 

A report of the International Center for Transitional Justice has argued that, whenever 

“gender-based violations” are explored in the TRC’s reporting, they refer only to 

women’s experiences.1140 Indeed, this analysis has found that, while that the reports 

and their appendices explore the gendered aspects of several different harms, their 
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attempts to explore the “gender dimensions” of each type of harm amount to an 

exploration of the effect this harm had on women and girls.1141 Indeed, in its use of 

“gender” as a term, the reports seem to distinguish men’s experiences of conflict-

related violence and violations from those experienced by women, with only those 

offences directed towards women understood as gendered in nature. For example, the 

final report states that “[w]hile men, women and children all experienced the violence 

and trauma of the war, women and girls were also targets of gender-based 

violence”.1142 Such phrasing suggests that gender-based violence was something that 

happened only to women and girls. Indeed, throughout the reports, women are 

repeatedly described as having been “targeted” for violence “on account of their 

gender”.1143 This is not to argue that an exploration of the ways in which women 

experience harms differently is unwelcome. Rather, it is to highlight that in limiting 

the exploration of these “gendered dimensions” to women’s experiences, the TRC 

reports continue to conflate the terms “gender” and “women”.  

This conflation of gender with women’s experiences of violence further emphasises 

their victimhood and vulnerability in the conflict space, while failing to discuss the 

gendered nature of men’s experiences of conflict. On 14 occasions throughout the 

preliminary and final reports, the term “gender” is used to describe violence against 

women, for example alongside the phrases “sexual and gender based violence”, 

“sexual and gender based violations”, and “sexual and gender based crimes”. As will 

be discussed in the next chapter, these phrases appear in many sources of international 

law relating to women’s rights, which may explain their presence in the TRC’s reports. 

In any case, such phrasing is not used to describe men’s experiences, in spite of the 

fact that male experiences of violence during the Liberian conflict also appear to be 

shaped by gender. For example, the reports discuss that men and boys were 

“significantly overrepresented among victims of forced recruitment” into armed 
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factions.1144 Such explicit targeting of men and boys as potential conscripts for fighting 

factions is clearly, at least in part, based on gender. However, the reporting does not 

describe these experiences as gendered in nature. The reports further discuss that men 

constituted the larger victim category for violations reported to the TRC,1145 while the 

“Women and the Conflict” appendix further asserts that when the definition of the 

harm of sexual violence was expanded to include “undressing, humiliation, 

molestation and sexual servitude”, men constituted the larger victim category for that 

harm.1146 This presents an opportunity to explore these particular violations, and why 

they affected men more than women. However, while all instances of sexual violence 

against women are described as a form of gender-based violence, the gendered 

dimension of such violence against men again goes unexplored. As well as 

overlooking men’s experiences, such a limited exploration of gendered harm serves to 

essentialise women. Indeed, the “Women and the Conflict” appendix itself suggests 

that the way that “gender” was interpreted by the TRC “created a tendency for 

investigations to focus mainly and almost exclusively on victimhood in the form of 

sexual and physical violations”.1147 Law and legal practices, by drawing boundaries 

around subjects and around subject matter, serve to constitute both the subjects and 

spaces of transitional justice.1148 As such, by limiting its interpretation of gender-based 

violence to only the sexual violence experienced by women during the conflicts, the 

Liberian TRC produced a limited constitutivity of women principally as victims. This 

constitutivity will be explored in further detail in the next section of this chapter. 

6.3.3 – Marginalising Gender 

This chapter has previously argued that understanding “gender” as nothing more than 

a concern with women and their experiences can have a marginalising effect. This can 

be observed in the case of the Liberian TRC, which appears to have excluded issues 
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affecting women from its core work. The “Women and the Conflict” appendix 

differentiates between “women-specific activities” and “the TRC’s core operations”, 

suggesting a distinction between work related to women and their experiences and the 

everyday work of the Commission.1149 For example, on ten occasions across the TRC’s 

preliminary and final reports, the term “gender” is used when referring to or explaining 

the work of the TRC’s “Gender Committee”. The “Women and the Conflict” appendix 

describes this Committee’s role as “advising and assisting the TRC in its work 

specifically targeting women”.1150 The same appendix further confirms that the Gender 

Committee “did not engage the TRC in its other core operations even though 

individual members and some organizations of the Committee worked with the TRC 

in various aspects of its work”.1151 Rather, the Committee met “on an ad hoc basis” to 

support women’s outreach programmes, which “largely had independent funding, 

separate from the TRC’s principal budget”.1152 In fact, all TRC programmes relating to 

gender appear to focus solely on women and their experiences. For example, the 

TRC’s “gender program” is said to have conducted outreach with Zoes – the female 

leaders of the traditional Sande society – but does not report any outreach with leaders 

of the equivalent male Poro society.1153 This reinforces the impression of separation 

between the TRC and its work relating to gender – of women’s participation being 

something to be handled separately from the TRC’s principal activities. In this way, 

the reports of the TRC create “distance” between women’s experiences of conflict and 

the TRC’s core activities, further marginalising women as a category.1154 

This section has thus far argued that understanding gender as referring only to women 

has the effect of marginalising women and their experiences. It is further argued here 

that the marginalisation of gender in the reports of the Liberian TRC also contributed 

to women’s essentialisation throughout the TRC’s reporting. In legal geography, space 
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is understood to be constituted by the “practices and interactions of people and 

things”.1155 One of the ways that this constitutive process occurs is through discourse, 

with the discursive practices in a given space determining the conditions by which 

subjects are constituted.1156 In this way, the language used to define gender for the 

purposes of the TRC, and the discursive separation of gender from the TRC’s other 

activities within its reports, thus constituted gender as a concept. The constitutivity of 

gender in the discursive space of the TRC’s reports, in turn, mutually constituted 

women as participants in these reports. Because gender was understood to refer to a 

narrow category of harms falling outside of the TRC’s core operations, women were 

understood principally as victims of a narrow range of niche, gendered harms. As such, 

women’s experiences of conflict were flattened, and the woman subject herself was 

flattened to “a victim in need of rescue and protection from predatory men”, as 

described by Kapur.1157 The next section in this chapter will further demonstrate this 

phenomenon by exploring the flattening of women to the category of victim in further 

detail. 

 

6.4 – The Conflation of “Women” and “Victims” 

Shepherd argues that, while it is important to acknowledge women’s experiences of 

violence, and especially those which they themselves report as participants, it is also 

important to draw attention to the ways in which these accounts are constructed.1158 

The construction of the “victim” is an important part of the transitional justice process. 

McEvoy and McConnachie state that justice for victims is often used as a justification 

for the immense effort required to undertake transitional justice processes.1159 Victims, 

as a category, are argued to represent the “sometimes practical but certainly always 
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symbolic beneficiaries” of the “legitimation work” of the transitional justice 

process.1160 That is, they serve to legitimise the “enormous financial, political, legal 

and psychological effort” that the transitional justice process itself requires.1161 Without 

victims as a means of justification, other reasons to pursue transitional justice may 

seem insufficient or “too intangible” to necessitate the burden of such processes.1162 In 

spite of this, it has been widely acknowledged that historically, victims’ concerns, 

opinions, and participation were given “only sparse consideration” in international 

justice processes.1163 Thus, attending to the needs of victims in transitional justice 

processes is argued to perform a mostly “rhetorical” function.1164 This rhetorical 

function is nevertheless fundamental in shaping who and what the “victim” is 

understood to be for the purposes of the transitional justice process.1165 Indeed, Lawther 

argues that “what we come to hear and know as ‘victims’ voices’ shapes the 

construction and reproduction of victimhood and often does so in profoundly 

discomforting ways”, regardless of the extent to which these voices can be said to be 

representative of actual victims in the transitional justice context.1166 As such, this 

section will analyse how women’s victimhood was constructed in the discursive space 

of the Liberian TRC’s reports, arguing that this construction at times produced an 

essentialised and flattened constitutivity of women. 

In doing so, it is not the intention of this section to argue that it is inappropriate for the 

TRC’s reports to analyse or emphasise women’s victimhood, or the categories of 

harms which particularly affected them. Rather, this section will argue that a narrow 

focus on women’s experiences of victimhood, often in the absence of evidence or 

contextualising information, risks precluding a more complex understanding of the full 
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range of women’s conflict-era experiences. When transitional justice processes 

produce narratives of victimhood, this often involves victims’ experiences being 

“picked out, appropriated and re-presented” in order to suit the objectives of the 

process.1167 As such, these narratives do not capture the “voices” of victims;1168 rather 

victims and victimhood are reconstituted by the discourse of the reports to fit the 

narrative of conflict being established therein. The problem with this is that “particular 

victims’ narratives ossify”: their experiences “are frozen in time and space” and offer 

a portrayal of the victim that is “static and stagnant”, or flattened.1169 In this way, 

women are essentialised as a singular victim subject that is “universal”, 

“uncomplicated”, and which thus “cannot accommodate a multi-layered 

experience”.1170 This section will explore the constitutivity of the woman subject of the 

Liberian TRC, proposing that the TRC’s discursive space was unable to capture their 

“multi-layered experience” and instead presented them as a “universal” victim 

category.1171 

6.4.1 – Emphasising Women’s Victimhood 

The “Women and the Conflict” appendix to the TRC’s final reports argues that gender 

equality cannot be advanced in Liberia without an understanding of the “multiplicities, 

complexities and challenges” associated with women’s identities and experiences.1172 

Indeed, the reporting further argues that the TRC Gender Unit attempted to “guard 

against” the essentialisation of women as victims in order to uncover women’s full and 

multifaceted experiences of the conflict,1173 thus revealing the “total spectrum of 

women’s involvement in the war and their multiple identities”.1174 This intention is, in 
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itself, significant, because it demonstrates a self-consciousness on the part of the 

reports’ drafters about the risk of women’s experiences being flattened to fit a 

particular narrative.1175 However, in a section of the “Women and the Conflict” 

appendix titled “Multiplicity, Complexity of Roles”, the TRC reporting itself 

acknowledges that women may occupy many different roles in conflict, however “the 

general perception of women as victims-only persists”.1176 Such a perception is 

perpetuated by the TRC’s reporting, which, in spite of the apparent self-awareness it 

demonstrates, appears to have fallen into the same trap.  

Of all of the times the word “woman” appears in the final reports of the TRC, the most 

common usage is in discussions of women’s victimhood. In the final report’s summary 

of its findings and determinations, where women are mentioned explicitly, it is 

exclusively as victims of conflict-related violence (particularly sexual violence) or 

general gender discrimination.1177 Similarly, in the reports’ preliminary determinations, 

women are mentioned only as victims, or as members of a vulnerable category. In 

addition, a chapter of the preliminary report titled “Victims” describes itself as 

“present[ing] a summary of the impact of conflict on Liberian children and women”.1178 

Thus, while the chapter is titled only “Victims”, it specifically considers women, 

alongside children. Furthermore, discussions of women’s victimhood within the 

reports are not limited to descriptions of the periods of armed conflict, but stretch back 

throughout Liberia’s history. The final report, for example, argues that the TRC’s data 

“does not account for the marginalization; exclusion and outright denial of 

opportunities for self actualization women have, for over a century, endured in 

Liberia.”1179 To illustrate this, the final report cites HIV prevalence, school enrolment 

and retention rates, illiteracy, teenage pregnancy rates, and infant and maternal 

mortality as evidence of the “long standing prejudice and inequality that have been the 
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lot of Liberian women for well over a century”, but which ultimately were not captured 

by victims’ testimonies to the TRC.1180 

This emphasis on women’s victimhood, prevalent throughout the reports, persists even 

during discussions of men’s experiences as victims of conflict-era harms. Indeed, the 

reports sometimes appear to struggle to reconcile men’s status as the larger victim 

category with the narrative of victimhood they establish for women. The TRC’s final 

report states that one third of reported violations had a female victim, with those with 

male victims accounting for almost half of all reported violations.1181 Later, the report 

clarifies that women were the victims of 28% of the violations reported to the TRC, 

while men accounted for 47%.1182 While men comprised a “larger victim category” (at 

least in terms of reported violations), women are described by the reports as 

“excessively affected” by the conflicts,1183 and “uniquely targeted because of their 

gender throughout the conflict”.1184 The reports thus emphasise women’s experiences 

of victimhood, even when statistics suggest that men reported more violations. Indeed, 

a later chapter of the final report itself concedes that “both men and women appeared 

to have been targeted in about equal proportions”.1185 Furthermore, on over a quarter 

of the occasions in which men’s status as victims is discussed, women’s victimhood 

is discussed concurrently. For example, the reports assert that men are “over 

represented” as victims of crimes such as “killing, assault, torture, forced labour and 

forced recruitment”,1186 but relates these statistics to women’s experiences of sexual 

violence. The final report states that this “data explains why women, despite being 

ready targets of sexual violence found themselves foraging for food for their families 

while men dared not venture out for fear of being killed.”1187 This emphasis placed on 

women’s victimhood not only results in men’s experiences of victimhood being 
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overlooked; it also flattens women’s experiences of conflict by distilling these 

experiences into a narrative of victimhood which the TRC’s own data cannot 

sustain.1188 

Indeed, there is further conflict in the reports regarding the demographics most 

affected by sexual violence during the Liberian conflict. As has been previously 

discussed, women’s victimhood is particularly emphasised with regard to sexual 

violence. In both its findings and its determinations, the final report emphasises that 

all factions to the conflict engaged in sexual violence towards women,1189 with the final 

report’s third additional finding further describing women as being “violated, 

degraded, abused and denigrated”, by their experiences of “dehumanizing” sexual 

violence.1190 However, the statistics for sexual violence experienced by both women 

and men throughout the conflict are not clearly presented in the reports. The final 

report suggests in its methodology chapter that “above 70% of all sexual based 

violations reported were against women”,1191 and later asserts that that women “account 

for 63 per cent of all cases of rape reported to the TRC, as compared to only 6 percent 

for men.”1192 However, as discussed in the previous section, where the definition of 

sexual violence was expanded to include harms such as “undressing, humiliation, 

molestation and sexual servitude”, men comprised the larger victim category.1193 In 

describing this situation, the “Women and the Conflict” appendix argues that men were 

“counter-intuitively” the larger victim category for sexual violations using the 

expanded definition.1194 The use of the phrase “counter-intuitively” seems to suggest 

that sexual violence is something that happens to women as a matter of course, whereas 

it is exceptional for it to happen to men.  
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In any case, the focus in these final reports on women as victims of sexual violence is 

questionable in light of criticisms that the TRC was unable to “reach the majority of 

victims of sexual violence”.1195 Indeed, one of the final report’s additional findings is 

that sexual and gender-based violence against women were “under-reported to the 

TRC through its formal processes” for reasons such as “insecurity, stigma, etc”.1196 

Furthermore, assertions regarding women’s status as victims of sexual violence are 

frequently unsubstantiated by the reports. While the reporting details some specific 

crimes,1197 perpetrators are rarely named, if ever. More commonly, the reporting 

describes broad categories of crime experienced by women without providing any 

substantiating detail on the nature and context of those particular crimes. For example, 

the final report states that women were “often brutally raped and kidnapped”, without 

providing any further detail on such offences.1198  

As the introduction to this section emphasised, none of the preceding discussion is 

intended to argue that a focus on sexual violence is inappropriate, or that there is no 

place in the reports for broad discussions of particular harms. Rather, it is argued here 

that a singular focus on such experiences of victimhood – especially in the absence of 

vital contextual information – risks the erasure of more complex understandings of 

how diverse populations were affected by the Liberian conflict. Furthermore, such a 

narrow focus on women’s victimhood is “based on gender essentialism; that is, 

overgeneralized claims about women”.1199 Citing Chandra Mohanty, Kapur explains 

that such essentialism is based on the idea that “women have a coherent group identity 

within different cultures…prior to their entry in social relations”.1200 In this way, the 

diversity of women is flattened in favour of an overarching narrative of victimhood.1201 

The discursive space established by the TRC’s reports “ruptures and fragments” the 
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complex realities of women’s experiences in order to reconstitute them as legal 

subjects,1202 and in doing so flattens all of the varied behaviours that constitute women 

into a “narrow understanding” of women based on their victimhood and their 

vulnerability to male violence.1203 

6.4.2 – The Victim/Perpetrator Binary 

Experiences of conflict, in general, are complex. For example, victims and perpetrators 

are not two distinct categories. While a person may fall neatly into one category or the 

other at any given time, a person may be both a victim and a perpetrator at different 

times depending on the context.1204 However, it has been argued that transitional justice 

processes often struggle to contend with victims “who are not entirely blameless”.1205 

That is, transitional justice processes can struggle to fully capture the experiences of 

those people who may have been active participants in armed violence as well as 

victims of it. The preliminary report describes the TRC as “an opportunity for both 

victims and perpetrators of human rights violations to share their experiences”, thus 

creating a binary between the two groups and impliedly separating affected persons 

into one or the other.1206 In its final statement, the TRC’s final report differentiates 

between the “vast majority of us who are victims or survivors” and the “few of us who 

commanded the forces of arms, financed, resourced and provided political and 

ideological guidance to several warring factions”,1207 reproducing this 

victim/perpetrator binary established in the preliminary report. This reflects 

Glucksam’s argument that outreach conducted by the TRC “reaffirmed the balance of 

power in the victim/perpetrator identity divide”.1208 Discussing identities of 

participants in the TRC’s processes, the final report further states that 93.9% of those 
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who appeared at the TRC’s hearings were classed as victims.1209 However, the report 

does not clarify whether or not participants self-identified as victims or perpetrators, 

or whether these labels were applied by the staff of the TRC. Further, it is not clear 

whether any participants were in possession of a dual identity – at once a victim and a 

perpetrator. All of this has consequences for women’s participation in the process, and 

the exercise of their agency as participants.1210 For this reason, Gready and Robins have 

argued in favour of a broad and transparent definition of victimhood which expands 

participation while empowering those involved. 1211 In addition, Theidon has discussed 

dichotomies produced in the testimonies of the Peruvian Truth and Reconciliation 

Commission, wherein rape is categorised as a crime which happens to women while 

stories of sexual violence experienced by males are treated very inconsistently.1212 She 

argues that this results in a state of affairs where “the more complicated stories people 

tell about war are at risk of becoming unthinkable and, therefore, erased.”1213 

This binary produced between victims and perpetrators is itself gendered in nature. As 

Walklate has argued, the ideal construction of the victim continues to be one that is 

“blameless”.1214 This section previously cited McEvoy and McConnachie in their 

assertion that victims often perform a largely “rhetorical” function in transitional 

justice contexts. The portrayal of the woman victim in the reporting of the Liberian 

TRC is often used as a rhetorical device to illicit concern or sympathy on the part of 

the reader.1215 The final report, describing the need for intervention to bring conflict to 

a halt, states that without it “more and more innocent women and children would 

continue to suffer and die”.1216 This phrase is intended to elicit emotion on the part of 

the reader, with the use of the word “innocent” immediately establishing a binary 
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between victim and perpetrator, obscuring the multiplicity of identities discussed 

elsewhere in the reports. Furthermore, men are not mentioned, as though women are 

immediately assumed to be innocent and victims in the conflict, while men are not 

imagined in the same way. The final report also discusses the “heart breaking 

narratives” of women’s testimonies at the TRC.1217 This is another emotive term which 

again reifies women’s status as victims of armed conflict. 

A focus on women’s experiences of victimhood is, of course, necessary and 

appropriate, and it is not the intention of this analysis to suggest that the reports ought 

not to engage in discussion of women’s experiences as victims. Indeed, in spite of the 

challenges of representing or “speaking for” victims in such contexts, McEvoy and 

McConnachie ultimately argue that, due to capacity and resource constraints faced by 

victims, this can be necessary in some circumstances, for example when victims lack 

the “relevant skills or capacity”, power, or resources to effectively advocate for 

themselves.1218 Indeed, “lawyers, NGO workers or other elite-level actors” may 

represent the only “available channels” for victims’ voices in the post-conflict 

context.1219 However, McEvoy and McConnachie have cautioned that those who 

attempt to advocate on behalf of victims must do so in possession of the full facts and 

an understanding of all of the complex dynamics at play.1220 As Alcoff argues, those in 

a position to speak on behalf of victims must do so following “a concrete analysis of 

the particular power relations and discursive effects involved”.1221 As such, what is 

argued here is that the comprehensive and encompassing portrayals of women as 

victims contributed to an essentialised portrayal of women, with consequences for how 

victimhood was understood by the TRC itself. Such portrayals can serve to flatten the 

presentation of women and girls to the role of victim. This serves to erase the multiple 

roles, identities, and experiences that women may have had in the conflict-era. 

Furthermore, it has been argued that the treatment of sexual violence in international 

                                                 
1217 Liberian TRC, Preliminary Findings and Determinations (n 575) 45 
1218 McEvoy and McConnachie (n 223) 499 
1219 See Lawther, “Constructing victims and victimhood” (n 1166) 180 
1220 McEvoy and McConnachie (n 223) 499 
1221 Alcoff (n 561) 24 

 



   

 

 219 

criminal law can have the parallel effect of creating a harmful narrative about victims 

and their communities, undermining their agency and presenting them as never able to 

recover from their experiences, those experiences’ ramifications, and the ensuing 

“shame” and “stigma.”1222 Women are not “exclusively the victims, the caregivers or 

the passive supporters of men in times of armed conflict”.1223 Research has shown that 

they may also be involved in conflict as perpetrators or members of fighting 

factions.1224 As such, this “complexity and recognition of intersectionality in gender 

identity” ought to be reflected in their portrayal in legal responses to conflict in order 

to ensure that these responses adequately attend to women’s needs.1225  

 

6.5 – The Conflation of “Women” and “Vulnerable” 

Related to the TRC reports’ portrayals of women as victims of conflict-era violence is 

the continued emphasis of women’s vulnerability, whether to violence, to 

discrimination, or otherwise. Linking women’s participation in transitional justice 

processes with their vulnerability can serve to undermine their agency to engage with 

the process as agents in their own right. It has been argued that “regarding victims as 

powerless and vulnerable” overlooks the ability of those victims to actively participate 

in transitional justice processes; to “exercise agency, resistance and defiance.”1226 

Indeed, homogenised understandings of women preclude an understanding of the 

myriad, complex ways in which women “determine their own identities, agency and 

their relationship with place and space”.1227 In other words, women are understood as 

lacking the capacity to actively participate in transitional justice processes. Where it is 
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presumed that women lack the capacity to advocate for themselves, elite actors may 

instead speak for them, depriving women of the opportunity to testify to their full range 

of experiences and to make rights claims in the transitional justice sphere.1228  

The reports of the Liberian TRC frequently associate women with vulnerable groups, 

especially children. In the final report, of the 285 times the word “women” is featured, 

it is followed by the word “children” on 42 occasions. This is reminiscent of what 

Puechguirbal describes as “‘Women and Children’ Syndrome”.1229 This phenomenon, 

which will be described in greater detail in the subsequent chapter, was coined 

following analysis of women’s portrayal in UN documents, and proposes that the 

portrayal of women “as civilians, victims, vulnerable and in association with children” 

at once essentialises women and undermines their agency.1230 Furthermore, every time 

“vulnerable groups” are referenced in this report, they are listed alongside the category 

of “women”. Such depictions are not limited to any specific area of the report – to any 

one topic or time period – but occur throughout. When determining that the “gross 

violations and atrocities” committed during the conflict were “a systematic pattern of 

abuse” and the result of “deliberate planning”, the TRC also determines that such 

abuses disregarded “the rights of noncombatants, children, women, the elderly, 

disarmed or surrendered enemy combatants”.1231 Looking to Liberia’s post-conflict 

future, in its determination on reparations, the final report determines that any 

reparation programme ought to provide redress for human rights violations 

“committed against victim communities and individuals, especially women and 

children”.1232 In addition, one of the final recommendations made by the TRC’s final 

report is that the Government of Liberia guarantee “to women, children and other 

vulnerable populations” the full realisation of their human rights.1233 Thus, the report 

stresses the importance of guaranteeing human rights to women, but in grouping them 
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with children and “other vulnerable populations”, it stresses their vulnerability above 

all else.1234 This section will explore the constitutivity of women as vulnerable in the 

reports of the Liberian TRC, arguing that this not only precluded an understanding of 

the full range of women’s experiences during the conflict, but that it also undermined 

their agency as participants in the TRC process.  

6.5.1 – Participating as a “Vulnerable Group” 

The reports emphasise women’s vulnerability when discussing their participation in 

the TRC’s processes. Of the 285 times that the word “women” appears in the final 

report, 56 appearances relate to women’s participation in the TRC and its processes. 

However, even when establishing the importance of women’s participation in 

transitional justice processes, the reports commonly link their participation with their 

victimhood and their vulnerability. On 15 occasions, the reports link women’s 

participation in the TRC’s activities to the participation of children. Both the 

preliminary and final reports state that “[s]pecial considerations were made” to 

facilitate testimony from those “under unique circumstances or categories like women, 

children, the elderly, youth and the handicap [sic]”.1235 The use of the word “unique” 

overlooks that women are a huge proportion of the adult population. While the 

experience of each woman is undoubtedly unique, the report appears to suggest that to 

be a woman places one in a unique, homogenous category, further contributing to the 

essentialisation described throughout this chapter. It is also worth noting that the other 

groups listed alongside women – children, the elderly, and so on – are those that may 

require special measures due to their vulnerability or lack of capacity. Indeed, 

Shepherd proposes that this association of women with children is particularly 

“problematic” because children lack maturity and so are “depicted as not fully capable 

of rational thought” and as requiring protection and care.1236 
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This association of women with vulnerability and victim status also extends into the 

TRC’s mandate. As discussed in the previous chapter, the TRC mandate provides for 

the adoption of “specific mechanisms and procedures to address the experiences of 

women, children and vulnerable groups, paying particular attention to gender-based 

violations”.1237 The same paragraph goes on to discuss “rehabilitation of the victims of 

human rights violations…”1238 Thus, twice in the same paragraph women are defined 

by their vulnerability to violence. First, they are listed alongside “children and 

vulnerable groups”. Second, by discussing the needs of victims, the paragraph implies 

that this is principal category to which women belong. This has consequences for how 

women were constituted by the process. If the mandate provides only for addressing 

their experiences as victims, how were women with varying experiences to participate 

in the process? If the mandate was unable to recognise, for example, that women’s 

post-conflict needs may include rehabilitation as ex-combatants, would it be possible 

for this experience to be recognised by the TRC? This is addressed to some extent later 

in the mandate, which, as the previous chapter explained, requires “special programs 

for children and women both as perpetrators and victims under burdens of trauma, 

stigmatization, neglect, shame, ostracization, threats, etc.”1239 In these provisions, the 

TRC’s mandate does acknowledge that women may have acted as perpetrators in the 

conflict, and appears to attempt to articulate something of the complexity of women’s 

conflict experiences. However, in doing so, the mandate continues to associate women 

with children and discusses them in terms of their vulnerability, in this case in the 

context of their need for security and protection from “burdens” such as 

“ostracization” and “threats”.  

6.5.2 – Vulnerability and Agency 

As was argued at the beginning of this section, the portrayal of women as particularly 

vulnerable can undermine women’s agency in their interactions with the transitional 
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justice process. Glucksam has argued that the Liberian TRC represented “an important 

opportunity” for Liberians affected by the conflict to exercise “the agency of telling 

their own stories on a national stage”, but that the power to construct these stories into 

an overarching narrative of the Liberian conflict remained with the nation’s elites.1240 

As a result, citizens’ stories of conflict were distilled into a narrative which did not 

necessarily reflect those stories, and which did not challenge entrenched and mutually 

exclusive constructions of perpetrators and victims.1241 While Glucksam ultimately 

argues that to share testimony, regardless of the result, remains impactful, there is 

cause for concern in a form of participation which rests on women’s vulnerability. 

Otto, for example, has cautioned that, where women are invited to participate in 

processes based on their contribution only as “women”, it then follows that “their 

political agency will be limited to what is made possible by that representation and 

restricted to ‘feminized’ tasks”.1242 In a spatial understanding, this is of course true: the 

discursive conditions of women’s participation constitute the participation itself, and 

vice versa.1243 By constituting women as vulnerable, the discourse of the Liberian TRC 

limited the available “subject positions” that women were able to occupy within that 

space.1244 The constitutivity of women as a “vulnerable group”, in turn, served to 

constitute the space itself.1245 As such, inviting women to participate in transitional 

justice processes on the basis of their vulnerability, and reifying that vulnerability 

through reporting, thus conditions their participation in future processes.1246  

 

                                                 
1240 Glucksam (n 455) 98 
1241 ibid 104 
1242 Dianne Otto, “A sign of ‘weakness’? Disrupting gender uncertainties in the implementation of 

Security Council Resolution 1325” (2006) 13(1) Michigan Journal of Gender and Law 113, 139 
1243 See Cornwall, “Spaces for transformation?” (n 310) and Thorne (n 111). 
1244 Cornwall, “Spaces for transformation?” (n 310) 81 
1245 Keenan (n 112) 40 
1246 Davies, Asking the Law Question (n 318) 446 

 



   

 

 224 

6.6 – Passivity over Participation 

The TRC’s preliminary report acknowledges that women may be “petitioners, victims, 

perpetrators, victim-perpetrators, and witnesses”, and as such emphasises the 

importance of ensuring their participation regardless of their role in the conflict.1247 

However, as the previous section discussed, the continual listing of women alongside 

other identity categories commonly perceived as vulnerable – “noncombatants, 

children, and women, the elderly, disarmed or surrendered enemy combatants, etc.”1248 

– somewhat undermines the reports’ attempts to explore these diverse identities, and 

is emblematic of a further theme identified in the reporting: that of portraying women 

as passive (rather than active) participants, whether in conflict, in public life, or in the 

processes of the TRC themselves. This section will argue that, by including women in 

lists such as the one above, the TRC reporting portrays them not as active participants 

in the conflict, but as victims or bystanders and therefore as lacking in agency.1249  

6.6.1 – Empowerment or Marginalisation? 

The TRC’s reports acknowledge that conflict affects men and women differently, with 

violence exacerbating “pre-existing societal marginalization and inequalities” and 

leaving women particularly vulnerable to violence.1250 Furthermore, women are 

described as having been required to “shoulder the full burden of providing for their 

extended families” due to the social upheaval that accompanies conflict.1251 

Interestingly, when discussing this phenomenon, the “Women and the Conflict” 

appendix argues that men joining or being coerced into fighting forces means that 

“women are forced to learn new skills and tasks that are frequently contrary to their 

traditional gender roles”.1252 The implication is that this is a negative phenomenon: the 

wording in the reporting appears to suggest that even when women are active 

participants in particular social relations – for example “learn[ing] new skills” or 
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supporting extended family – they are not in control of these situations. They have 

been “forced to learn new skills” or “shoulder the burden” of providing for their 

family’s economic needs. The action has, in some way, been forced or coerced, rather 

than an exercise of agency to materially improve their lives, albeit one that has been 

informed by the prevailing situation of armed conflict. 

Conversely, elsewhere in the report it has been noted that women’s pre-existing 

inequality left them vulnerable.1253 Even when emphasising the importance of equality 

between genders, the “Women and the Conflict” appendix objectifies women in its 

discussion. Arguing in favour of addressing the “root causes of women’s low status in 

society”, the appendix asserts that women “are not culturally and traditionally 

socialized to take up leadership positions which puts them above men and makes men 

accountable to them”.1254 This is at odds with literature which discusses Liberian 

women’s broad and varied history of social and political activism.1255 For example, it 

has been argued that “[h]istorically, Liberian women have mobilized to challenge 

policies and institutions that negatively affected them”.1256 Indeed, the TRC reporting 

itself acknowledges Liberia as having been the first country in Africa to elect a female 

president; the first independent African country; and as having “provided guidance to 

the rest of Africa in the Continent’s struggle against colonialism”.1257 

6.6.2 – “Survivors and Peacemakers” 

Where the reports do depict women as more active in their participation, it is in their 

portrayal of women as inherently peaceful, though even these portrayals can be 

limiting. Charlesworth has argued that, while arguments for women’s participation in 

peace processes “could be based on equality”, they are instead “typically made on the 

basis of women’s utility to peace”.1258 This phenomenon can be observed in the context 
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of the TRC’s reports. For example, a section of the final report is titled: “Women: 

Survivors and Peacemakers”.1259 The section begins by reiterating women’s historical 

exclusion from public life in Liberia and noting the disparities which existed between 

urban and rural women. These are all descriptions not directly related to the heading 

and instead related to women’s lives more generally, emphasising that womanhood 

appears to be assumed to be connected to these identities of survivors and 

peacemakers. The appendix then goes on to describe women’s “peace work” 

throughout the conflict.1260 Women are described as community organisers; as 

appealing internationally for support; as organising cross-border peace networks; as 

participating in peace talks; and as having “successfully brought the major warring 

groups together”.1261 Thus, the report appears to be most comfortable describing 

women in terms of their peaceful nature, whether as victims of male violence or as 

peacefully resisting such violence. Charlesworth argues that the notion of women as 

inherently peaceful features frequently in literature on peace, conflict, and 

international politics.1262 Where it features, this notion is rarely addressed directly; 

rather, it features as a taken-for-granted idea about the way the world works.1263 For 

Charlesworth, this notion is problematic in that “it can be used to keep women in their 

place.”1264 The notion is further problematic in its assumption that all women have a 

“natural affinity with peace”, when in reality women have different ideas about peace 

and demonstrate different levels of commitment to peace processes.1265 

In addition, the depiction of women’s peace activism in the reports further emphasises 

women’s vulnerability in the post-conflict context. This activism is described in the 

reports as having been organised “[d]espite afflictions of the war, reduced earning 

potential, single parenting, etc.”1266 Thus, the reports emphasise women’s vulnerability 
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while at the same time highlighting their active participation in public life. 

Furthermore, in these portrayals, women’s peace work and activism are, at times, 

reduced by the language of the TRC to a more passive form of participation. While the 

reports, and especially the “Women and the Conflict” appendix, discuss women’s 

peace activism as an important part of the conflict period in Liberia, there are 

significant omissions in their coverage of these issues. For example, the final report 

describes how women “became involved in the peace process” through activities such 

as marches, petitions, and attendance at peace conferences.1267 However, suggesting 

that women simply “became involved in” an existing and ongoing peace process 

contradicts testimony from women at the time, which makes clear that many of them 

felt they had to carve out their own place in the process in the absence of opportunities 

to participate.1268 Moreover, the reports’ portrayals of women and their peace work 

contrast with research by Lawson and Flomo, who describe women’s work in the 

Liberian peace and transitional justice processes as “a form of labour for gender 

justice”.1269 Gendered discourses on “women’s ‘peace-loving nature’” therefore fail to 

acknowledge it as such.1270 Gbowee reinforces this point, noting that the Mass Action 

for Peace – a peace campaign organised and conducted by women in order to bring the 

conflict to an end – was often perceived as “spontaneous” activism by women, when 

in fact the organisation of the public protests was a huge logistical undertaking, 

managed at every step by the women involved.1271 She further notes the tensions that 

existed between and among groups of women involved in peace activism in Liberia at 

that time, describing the politics as “exhausting”.1272 Thus, peace activism is not 

something that women did naturally and spontaneously, but was a difficult form of 

labour that they undertook despite obstacles. Moreover, at the end of its discussion of 

women as peacemakers, the report makes a series of concrete recommendations to 

ensure that women will be able to “become equal partners in peace”,1273 suggesting that 
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in spite of this extensive labour, peace work, at the time of drafting the reports, was 

still not something of which they could claim equal ownership. 

The report also sometimes relies on the trope of the “super heroine”, as described by 

Cohn et al, who have asked whether we expect “more from women (super heroines) 

than we expect of men” in the transitional justice context.1274 In the “Women and the 

Conflict” appendix, the report states that African women constitute “the majority” of 

Africa’s “marginalized and vulnerable masses”, but praises them for their “remarkable 

resilience” and “unshakeable commitment”.1275 It describes them as “incredible”; as 

taking on “exceptional roles”; and as displaying “remarkable strength” through “awe-

inspiring actions”.1276 The report also leans on an image of the African woman as a 

mother, noting their commitment to build a better world “for their children and their 

children’s children”.1277 Nowhere in the reports are men referred to in similar terms. 

The portrayal of women in terms of their vulnerability, but also as “strong” African 

women can perhaps be explained to some extent by Lawson and Flomo’s theory of 

politicised motherhood. Discussing the specific circumstances of the Liberian Mass 

Action for Peace, they argue that the movement gained widespread support from the 

public because its participants were viewed as mother figures, motivated to act by a 

sense of responsibility for their children and how they were affected by the conflict 

and, by extension, “a responsibility to ‘mother’ the nation as leaders”.1278 Thus their 

radical actions were actually “within the purview of established but constrained social 

norms”.1279 Lawson and Flomo argue that, in these circumstances, women can find 

themselves confined to the borders of this maternal identity; that they are entitled to 

their grief and activism as mothers, but nothing else.1280 
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6.6.3 – Overlooked Identities 

The presumed passivity discussed above is not limited to general depictions of women, 

but also underscores the reports’ portrayal of women across many contexts, including 

their discussion of female combatants. In the preliminary report, it is estimated that the 

Liberian conflict “produced the highest number of female perpetrators in comparison 

to civil conflicts in other parts of the world.”1281 However, it has been alleged that the 

TRC failed to “collect adequate information on the experiences of female 

combatants”,1282 with this failure perhaps reflected in the reports’ fragmented 

discussion of this group. The United Nations Mission in Liberia reported that 22,370 

women and a further 2,440 girls were disarmed and demobilised at the close of the 

conflict.1283 As such, women accounted for 22% of participants in 

Liberia’s disarmament, demobilisation and reintegration process, but very few women 

discussed their experiences as combatants and ex-combatants with the TRC and its 

statement-takers.1284 In fact, women were more likely to speak of their experiences as 

victims, regardless of whether they had participated in the fighting.1285 Based on 

“[a]necdotal evidence”, the “Women and the Conflict” appendix suggests that this was 

motivated by a reluctance to be identified as an ex-combatant.1286 Perhaps as a result 

of the low numbers of women disclosing their ex-combatant status, the TRC’s 

“Women and the Conflict” appendix refers to “studies” instead of testimony from 

women as witnesses when discussing issues surrounding the disarmament, 

demobilisation and reintegration process and its treatment of women ex-

combatants.1287 The citation provided for these studies reads only “ILO Study”,1288 and 

in the absence of a full citation it is difficult to investigate this data further. In what 

little space it devotes to them, the appendix talks about female ex-combatants as 

                                                 
1281 Liberian TRC, Preliminary Findings and Determinations (n 575) 35 
1282 James-Allen et al (n 567) 15 
1283 Jaye (n 683) 15 
1284 Liberian TRC, “Women and the Conflict” Appendix (n 59) 41 
1285 ibid 41-2 
1286 ibid 41 
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having “no choice” but to participate in the conflict as combatants; that they did so “so 

they could feed themselves and their families” having lost “their livelihoods, families 

and self-determination”.1289  

In highlighting this, the intention is not to challenge the narrative that many women 

felt forced into combat. Rather, the intention is to highlight that male combatants’ 

motives are not discussed in this way within the TRC reports. In fact, the only time 

men’s reasons for joining a fighting faction are discussed is when the “Women and the 

Conflict” appendix later acknowledges that some women “admitted that they joined 

voluntarily, for many of the same reasons as male recruits”,1290 with those reasons 

assumed and not explained. In addition, the minimal exploration of women’s 

experiences as combatants, and the presumed passivity inherent in these portrayals, 

are all the more striking when considering the TRC’s extensive investigation into the 

experiences of child soldiers.1291 Given that women and children have been grouped so 

frequently elsewhere in the reports, it seems somewhat paradoxical that the groups’ 

experiences of combat would be addressed so differently. De Ycaza notes that, 

according to the TRC itself, children made up about 10-20% of the membership of 

armed groups and were “central to the logistics and combat efforts”.1292 Statistics 

provided elsewhere suggest that female membership of armed groups was at least 

equal to this, if not higher, and yet female combatants receive next-to-no attention in 

the reports. 

These descriptions further reflect a phenomenon which is described in critical feminist 

literature relating to DDR processes, wherein women who have participated as 

combatants are “reconstructed”1293 as “supporters”, “camp-followers”, “dependents”, 
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“bush wives”, and “sex slaves”.1294 In this way, they are reimagined from women 

exercising a choice to become combatants, to helpless victims who had no choice at 

all, being stripped of their agency in the process.1295 It is further argued here that this 

construction of women ex-combatants paints an incomplete picture of women’s 

reasons for joining an armed faction in Liberia.1296 A report by the International Labour 

Organization on girl combatants in Liberia argues that, while the distinction between 

forced and voluntary recruitment in Liberia is “hard to uphold in practice” given the 

lack of viable alternatives for girls, many gave “explicitly ‘feminist’” reasons when 

asked why they had chosen to participate in combat.1297 Some even stated that they had 

been motivated by “their suppressed role in traditional society”, with combat 

representing an opportunity to break away from such traditional, gendered roles.1298 

Utas proposes that the reasons may evolve over time and that they are also likely to be 

political in nature.1299 Ex-combatant is, of course, just one of the many roles or 

identities that women may have held during the Liberian conflict, but it nevertheless 

received uneven and incomplete treatment in the reports. Without a full account of 

these women’s experiences by the Liberian TRC, how likely is it that their rights have 

been fully addressed by the process? It is argued here that, while the Liberian TRC 

acknowledged that women may play multiple roles and hold multiple identities in a 

conflict context, it struggled to articulate this reality in a meaningful way, and that this 

had consequences for the construction of the TRC space and for how women were able 

to access and participate in that space. 

                                                 
1294 ibid 645 and 656. See also, e.g. Nadine Puechgirbal, “Peacekeeping, Peacebuilding and Post-

Conflict Reconstruction” in Laura J Shepherd (ed), Gender Matters in Global Politics: A Feminist 

Introduction to International Relations (Routledge 2010); Alexis Leanna Henshaw, “Why Women 

Rebel: Greed, Grievance, and Women in Armed Rebel Groups” (2016) 1(3) Journal of Global Security 

Studies 204 
1295 Steenbergen (n 1293) 645 
1296 For a discussion of women as perpetrators of violence, see Bewicke (n 33) 126 
1297 Irma Specht, “Red Shoes: Experiences of girl-combatants in Liberia” (International Labour 

Organization 2006) <https://webapps.ilo.org/public/libdoc/ilo/2006/106B09_262_engl.pdf> 11 
1298 ibid 
1299 Mats Utas, “West-African Warscapes: Victimcy, Girlfriending, Soldiering: Tactic Agency in a 

Young Woman’s Social Navigation of the Liberian War Zone” (2005) 78(2) Anthropological Quarterly 

403, cited in Steenbergen (n 1293) 649 
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6.7 – The “Constitutivity” Gap  

While it may be helpful to identify particular groups affected by a conflict for the 

purposes of targeting them to involve them in the requisite transitional justice process, 

it must be recognised that these groups are not discrete and exclusive. Rather, “a 

dynamic understanding of people’s social networks and the institutions and 

dimensions of difference” is required.1300 As Andrea Cornwall has argued, the 

separation of different segments of the affected population into distinct categories – 

“‘the poor’, ‘women’” – can lead to these categories being treated throughout the 

process as “unproblematic and bonded units”, when in fact the reality is likely to be 

far more nuanced.1301 Rather than observing themselves as represented by the category 

of “women”, women may instead identify with the interests of their families, of their 

workplace, of their religious community, of their social ties, and so on, without having 

“any particular sense of themselves as the kinds of subjects that […] agencies represent 

them as.”1302 This thesis has previously argued that transitional justice, as a concept, 

“operates through distance”.1303 It is proposed here that one of the ways in which the 

reports of the Liberian TRC operated through distance was by representing women in 

a way which flattened them as a group, with that depiction thus removed from reality. 

As such, the ways in which women were constituted by the discursive space of the 

Liberian TRC may in fact have existed apart from the ways in which these women 

identified themselves, producing a “gap” in constitutivities.  

As has been argued previously, the subject of a transitional justice process exists in an 

inextricable relationship with the space of that process. The subject is not a discrete 

entity existing within space, but a part of the landscape itself: “they are themselves a 

part of space as space is a part of them”.1304 The third chapter of this thesis outlined 

that spaces, be they “perceived,”, “conceived”, or “lived”, are “plural”, “layered”, and 

                                                 
1300 Cornwall, “Unpacking ‘Participation’” (n 267) 278 
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1302 ibid 
1303 Jeffrey, “The political geographies of transitional justice” (n 414) 347 
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“multidimensional” in nature.1305 The reports of the Liberian TRC may be a discrete 

set of documents with a fixed number of pages, but the world that they conjure, and 

its relationship to the spaces around it, are neither discrete nor static. Rather, the reports 

produced a space which existed concurrently and in a dynamic relationship with other 

spaces.1306 In this dynamic relationship, spaces constantly move and shift, with the 

complex and plural nature of space producing overlaps, but also producing “gaps” 

between spaces, through and into which new spaces can emerge. This thesis has 

previously cited Delaney in his explanation of the “complexity” of space, with 

complexity the term used to describe the “contradictions, gaps, and slippages in how 

‘law makes space’.”1307 Others have described how spaces can “fade in” and 

“linger”.1308 The Liberian TRC reports, establishing a conceptual space, produce such 

gaps in their construction of the archetypal “woman” subject of transitional justice, 

and in their construction of the TRC itself.  

These gaps will exist when the constitutivity of women emerging through text – the 

law or legal documents, or the reports of the Liberian TRC, in this case – are 

essentialising and homogenising, limiting the understanding of women and their 

identities. Women, or any group of human beings, are not essentialisms, and are not 

homogenous in their identities and experiences. Rather, as has been argued throughout 

this chapter and throughout this thesis, they are multifaceted and complex in their 

identities and their social relations, with these identities and relations evolving over 

time, and often significantly in the case of an armed conflict and transition. As such, a 

gap is produced between women as subjects of a transitional justice process, and 

women as the broad and heterogenous group that exists in reality. The existence of 

such gaps is important, and has important constitutive consequences for women and 

their participation in the transitional justice process. Research has described the 

“circular” relationship between space and agency, arguing that space “provides the 
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structures that enable and constrain agency”.1309 This is part of the mutually 

constituting relationship that exists between the spatial and the social strands of the 

transitional justice process: space shapes social interactions, which in turn shape space. 

In this way, spatial understandings can represent a challenge to understandings of 

agency; to the “image of the rational human actor detached from material 

surroundings”.1310 This has consequences for these women, their rights, and how they 

are able to access transitional justice processes. Where a transitional justice process 

constitutes female identity as one of victimhood, vulnerability, and passivity, women 

whose constitutivities in reality cannot conform to these boundaries will be unable to 

access the space on their own terms, thus limiting the participation that the process 

itself aims to promote. 

 

6.8 - Conclusions 

Across the preliminary and final reports of the Liberian Truth and Reconciliation 

Commission, the words “woman” and “women” appear 31 times and 359 times 

respectively. By contrast, the words “man” and “men” appear 33 times and 94 times 

in each respective volume. The reports acknowledge women’s historical 

marginalisation, both in Liberian society and in transitional justice processes the world 

over. In doing so, they attest to a conscious effort on the part of the process to include 

women in its operations, and to uncover their broad and multifaceted identities, 

experiences, and needs in order to secure to them the full range of human rights in the 

post-conflict context. The reports themselves paint a vibrant picture of historic, 

conflict-era, and post-conflict Liberia. They establish Liberia as a complex and 

dynamic space, shaped by its ethnic and tribal diversity; the social, cultural and 

economic differences existing across its fifteen counties; and the divergences in rural 

and city life. However, despite the reports’ acknowledgement of the many roles 
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women can occupy in the conflict context, women’s portrayals across the reporting are 

far more limited.  

In the reports of the Liberian TRC, women constitute a homogenous group – singular 

in their experiences of conflict, their relationships with their families, and their hopes 

for the future. In spite of the exhibited consciousness of women’s marginalisation in 

society and in transitional justice, the prominent portrayals of women in the reports 

were often limiting, essentialising, and homogenising, emphasising their victimhood, 

vulnerability, and passivity. It is, of course, important to recognise that women often 

do experience disproportionate levels of violence and sexual violence during conflict, 

and the intention here is not to suggest that the reports of the TRC are wrong to 

highlight this. However, what is argued is that this affects how women are constituted 

by the TRC process. Gbowee has argued that the flattening of women to the role of 

victim is “the image that sells”.1311 Women are “marginalized and painted solely as 

pathetic”, “a sidebar to the main tale”.1312 They are portrayed “fleeing, weeping, 

kneeling before our children’s graves” but, crucially, “always in the background”.1313 

The homogenised construction of the “woman” in the reporting of the TRC is at odds 

with the complexity of space and law that these reports establish. In constructing a 

singular subject in a complex spatio-legal environment, the reports establish 

“contradictory discourses within the same strategy”.1314 A discourse of complex and 

multiple spaces and laws exists alongside a discourse of a single woman subject. A 

discourse that seeks to empower and include women competes directly with one which 

reduces them in agency and capacity. The result for women participating in the TRC 

is a constitutivity gap, whereby their identities, experiences, relationships, and needs 

are not captured by the limiting portrayal found in the TRC space. These portrayals 

reflect the fragmented possibilities for participation outlined in the previous chapter, 
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thus revealing a mutually constituting relationship between portrayal and participation 

in this context. 

It has been argued that women “are not innately vulnerable”, but that they are made 

vulnerable by social, cultural, and economic factors.1315 These portrayals are not 

confined to the space of the TRC. Rather, their constitutivity was in production before 

the TRC process began, with similar portrayals found in the legal framework of the 

TRC, and in international discourses on women’s participation in post-conflict peace 

and justice processes. These constitutivities were also a product of choices made by 

actors in the TRC process, with these choices themselves a product of power relations 

among those actors. Having established how women were constituted through the 

reporting of the Liberian TRC, the next chapter will explore how this constitutive 

process happened: how the discursive conditions which created this particular, two-

dimensional portrayal of women came about, and how this affected their participation. 

This will be done with particular reference to the international law and policy on 

women’s participation in transitional justice, in order to situate the TRC process within 

its broader, global context. In this way, the next chapter will explore how the gaps in 

constitutivity observed in this chapter give way to additional gaps at different scales 

of law. Through this exploration, the chapter will attempt to further uncover the 

mutually reinforcing relationship between participation and portrayal. 
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7 – Constitutivities in Context 

7.1 – Introduction 

The results of the critical spatial discourse analysis outlined in the previous chapter 

illustrated the representations of women that were called into being by the reporting 

of the Liberian Truth and Reconciliation Commission. The chapter argued that the 

conceptual space established by these reports constituted women and female identities 

in limited ways. As was discussed in the third chapter of this thesis, Keenan has 

described the constitutive relationship between space and subject.1316 She notes that, 

although space is argued to be multidimensional and in constant flux, “political 

campaigns and legal disputes” are often organised and carried out on the basis of 

singular identity groupings which assume shared experiences.1317 This phenomenon 

produces the kind of flattened portrayals that were observed in the reporting of the 

Liberian TRC, wherein textual representations of women appeared to be based on such 

an assumption of fixed identity. The previous chapter concluded that, in spite of the 

clear legal and spatial complexities associated with the Liberian Truth and 

Reconciliation Commission and with transitional justice contexts more generally, the 

discursive space of the TRC did not fully contend with the complexities of its women 

participants. Instead, the portrayals of women in the reporting of the TRC were 

flattened to present women as occupying singular and somewhat monolithic identities: 

as reduced to their gender; as victims; as vulnerable; and as inherently peaceful, and 

thus passive in their participation in the TRC’s processes. However, as Keenan has 

argued, identities are not “fixed across time and space”; rather, they are dynamic and 

kinetic in their relationship with space.1318 As such, these portrayals present only a 

limited telling of women’s experiences of conflict and transition. 
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The previous chapter established that these textual representations of women were 

brought into being through the dynamic process of constitutivity. As has been 

discussed previously,1319 this is the process by which spaces, laws, and legal subjects 

are called into being or imbued with social meaning, as they are continuously 

constituted and reconstituted through numerous iterations.1320 This constitutive process 

produces an inextricable link between space and the legal subject,1321 through which 

the subject forms part of the space, and the space in turn forms part of the subject.1322 

Thus, space and legal subjects are mutually constitutive of one another. Furthermore, 

it has been argued that continuous reconstruction of social relationships across spaces 

results in the spatial practices within one space affecting the constitutivity of others.1323 

Just as one space has a constitutive effect on others, the ways in which women are 

discursively constituted in one discourse will necessarily impact constitutivities in 

others. As such, the ways in which women were constituted by the discursive space of 

the Liberian TRC are necessarily impacted by the ways in which women have been 

constituted in other discursive spaces. This chapter therefore argues that the portrayals 

outlined in the previous chapter were informed, at least in part, by the ways in which 

women have been constituted by other discourses. In particular, it will be argued that 

the international legal framework which provides for women’s participation in 

transitional justice processes constitutes women in the same limited fashion that can 

be observed in the texts of the Liberian TRC. These narrow constitutivities limit the 

modes of participation available to women in the transitional justice context, and result 

in the reproduction of the same limited identities across various spaces of transitional 

justice. 

In making these arguments, this chapter will situate the Liberian case study outlined 

in the previous chapter in its broader, global context. The chapter proposes that, in 

order to understand the discursive conditions which produced the narrow 
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constitutivities of women in the reporting of the Liberian TRC, it is necessary to 

investigate the TRC’s broader “documentary heritage” beyond its mandate; that is, the 

international sources of law which pre-dated the TRC and thus contributed to 

constituting it.1324 Through an examination of this international “documentary 

heritage” and associated literature, the chapter proposes that the “flattening” of women 

outlined in the previous chapter is not a uniquely Liberian problem. Rather, it is a 

symptom of a trend towards a simplified female identity that can be observed at the 

international scale of law, and in particular in the Women, Peace and Security Agenda. 

This chapter will therefore explore this “archetypal women” and her available modes 

of participation as envisaged by international law and, in particular, the WPS Agenda. 

It will argue that this Agenda has prioritised protection over participation while 

simultaneously establishing a mutually reinforcing relationship between the two. The 

chapter will further propose that the limited portrayal of women at the international 

level has a mutually constituting relationship with women’s participation. That is, the 

law and policy providing for participation in transitional justice processes directly 

constitutes women in these simplified forms. In turn, these simplified understandings 

of women preclude more complex or nuanced forms of participation in transitional 

justice processes. As such, the chapter will ultimately argue that the constitutivity of 

women in the TRC’s reports was a product of the construction of such a subject in the 

international law that formed the TRC’s documentary heritage, particularly those texts 

related to women’s participation in transitional justice processes. As a result, it will be 

argued that a mutually reinforcing relationship exists between women’s portrayal and 

the modes of participation available to them, whereby these constitutivities contribute 

to the discursive conditions which favour certain forms of participation and certain 

portrayals of women. 
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7.2 – The Constitutive Forces of Transitional Justice 

The previous chapter established the importance of space for the constitutivities of 

women observed in the reporting of the Liberian Truth and Reconciliation 

Commission. Keenan argues that the spaces in which “political and legal struggles 

happen” are more than a setting for the action; rather, they are “an integral part” of 

that action, shaping its course and constituting the actors involved in it.1325 A legal 

geographical analysis that accounts for the social, legal, and spatial elements of 

transitional justice therefore requires an understanding that subjects cannot be 

considered outside of their relations with space. Rather, such an analysis must 

acknowledge “the importance of the space in which the subject is located” as well as 

the subject’s relationship to that space.1326 As such, the previous chapter argued that 

women, or representations of women, were constituted by the conceptual space of the 

Liberian TRC. However, the constitutive process is not limited to subjects being 

constituted by the spaces with which they interact.  

The interaction of a space with laws and with other spaces can also have a similar, 

constitutive effect. Lefebvre argues that space always pre-exists the subject: it is 

“already in place before the appearance in it of actors”.1327 This is important because, 

as the third chapter of this thesis argued, the social aspects of a space serve to shape 

that space in ways which make it more receptive to certain subjects and to certain 

social practices than to others.1328 Furthermore, for Lefebvre, the “generative past” is 

visible in every space: that is, the space bears the marks of the processes of its own 

creation.1329 As a result, spaces cannot be understood separately from their pasts – they 

carry with them previously held assumptions, purposes, and meanings.1330 For 

Cornwall, this clarifies that spaces are inseparable, with the constitutivity of one in 

turn serving to constitute the next.1331 In this way, the discursive space established by 
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the reporting of the Liberian TRC is not only shaped by its subjects. It has also been 

constituted through its relationship with law, and with other spaces. The remainder of 

this section will explore the constitutive force of law and space in transitional justice 

processes, proposing that understanding these constitutive effects will aid in an 

understanding of how the reporting of the Liberian TRC was itself shaped. 

7.2.1 – Constituting Space through Discourse 

Law constitutes space in many ways, for instance by marking out territories and by 

setting out the rules for which laws, obligations, and rights may exist and for whom 

within each of these territories.1332 As von Benda-Beckmann and von Benda-

Beckmann have argued, it is such legal categorisations which “define normatively the 

spaces for which law claims validity”.1333 That is, legal rules and categories shape legal 

spaces at different scales, while also assigning functions to these spaces, and 

positioning “rights and obligations of persons” within those spaces.1334 Space can also 

be constituted by law through the “language” of legal speech: that is, the conditions 

that make the rule or policy in question seem like the best option.1335 Koskenniemi 

argues that structurally, the “deep-structure” or “langue” of the law precedes legal 

argument or doctrine.1336 He argues that at the level of individual arguments, “human 

agents appear as conscious builders of the world.”1337 However, they are limited by the 

boundaries set out at the deeper, structural level, which produces an “historically given 

code which the actors are routinely unable to transgress.”1338 This inability to 

transgress, argues Koskenniemi, is itself a product of “socialization” whereby 

language determines belief, rather than vice versa.1339 Thus, language can constrain the 

constitutive possibilities of spaces; it can constrain the ways in which subjects can be 

constructed within that space. In a similar vein, Spivak argues that representations of 
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social relations (for example through text) do not merely describe those relations but 

are themselves constitutive of them.1340 This is because discourses have “material as 

well as symbolic dimensions; they shape not only what is said and done, but what is 

sayable and do-able in any given social space, constituting what counts as knowledge 

and whose knowledge counts”.1341 In this way, discourses establish “discursive 

conditions”. Thorne describes “discursive conditions” as the “rules” which determine 

“who can be a given subject”.1342 In this way, discourse does not merely describe legal 

subjects; “discourse is what constitutes both objects and subjects.”1343 Discourses thus 

define “the code of conduct” of a given space, in that they delineate the boundaries of 

permissible action in that space, and in this way are constitutive of the space itself.1344 

As such, women’s participation in a given transitional justice space is necessarily 

impacted by the constitutive forces which shape that space, and which shape women 

as participants. Their constitutivity within the discourse sets the limits for the level of 

their participation: it “influences what people are perceived to be able to contribute or 

entitled to know or decide, as well as the perceived obligations of those who seek to 

involve them.”1345  

It follows then that the representations of women in the reporting of the TRC are 

constituted, at least in part, by representations of women in the law which informed 

the TRC and its operations. In this way, representations of women’s participation in 

transitional justice processes mutually constitute women as actors within these 

processes, and the ways in which they are able to participate in these processes. An 

analysis of how women and their participation are represented in transitional justice 

discourses can thus reveal this constitutive effect. In the case of the Liberian Truth and 

Reconciliation Commission, the discursive conditions which contributed to the 

construction of the category of “woman” were constituted, in part, by the TRC’s 
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foundational legal texts, as was discussed in the fifth chapter of this thesis. This chapter 

argues that this constitutivity began even earlier, locating it in the portrayal of women 

in the international law and policy relating to transitional justice processes. These 

discourses of women in international law form part of the documentary heritage of the 

Liberian TRC, and thus set the rules for how women might be constituted in the 

discursive space of the TRC’s reporting.  

7.2.2 – The “Documentary Heritage” of the Liberian TRC 

The United Nations Secretary-General, in the latest guidance issued on transitional 

justice, confirms that transitional justice processes ought to be based on the principle 

of normativity.1346 Explaining this principle, the guidance clarifies that transitional 

justice processes ought to be carried out in “compliance with international norms and 

standards”, and particularly those emanating from “international humanitarian law and 

international human rights law”.1347 The Liberian Truth and Reconciliation 

Commission, in its reporting and in its foundational documents, emphasises the 

importance of international law as a legal basis for its activities. Sources of 

international law therefore form an important part of the TRC’s “documentary 

heritage”. 

7.2.2.1 – Women in International Law 

There are various sources of international law which specifically address women’s 

rights, and women’s rights in transitional justice or post-conflict settings. As was 

discussed in the fifth chapter of this thesis, the TRC Act, in its Preamble, reaffirms 

Liberia’s commitment to the principles enshrined in “international conventions and 

protocols relating to the rights and protections of women and children”.1348 However, 

at the time of the TRC’s operations, the Liberian Government had not yet 
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“domesticated any of the human rights instruments which it [had] ratified”.1349 

Nevertheless, the provisions of international human rights law bind Liberia, even if 

ordinary Liberian citizens are unable to litigate these provisions due to their non-

incorporation into domestic law. The principle of non-discrimination is a key feature 

of international treaty law and international customary law, and applies in times of 

peace and armed conflict alike.1350 The right to be free from discrimination on the 

grounds of sex is codified across multiple international human rights law sources, 

including the Charter of the United Nations (“UN Charter”);1351 the Universal 

Declaration of Human Rights (UDHR);1352 the Convention on the Elimination of All 

Forms of Discrimination Against Women (CEDAW);1353 the International Covenant 

on Civil and Political Rights (ICCPR);1354 the International Covenant on Economic, 

Social and Cultural Rights (ICESCR);1355 and the Convention on the Rights of the 

Child (UNCRC).1356 Furthermore, non-discrimination is an essential norm of 

international humanitarian law, applying in situations of non-international armed 

conflict such as Liberia’s through Common Article 3 of the four Geneva Conventions, 

which requires the humane treatment of civilians without discrimination on the basis 

of sex.1357 In addition, the International Committee of the Red Cross (ICRC) has stated 

that 50 of the 160 articles of the Geneva Conventions and their Protocols address non-

discrimination (prohibiting differential treatment of women and men where the 

distinction would be “adverse”) or “special protection for women”.1358  

                                                 
1349 United Nations Human Rights Council, “Summary prepared by the Office of the United Nations 

Commissioner for Human Rights in accordance with paragraph 15(c) of the annex to Human Rights 

Council resolution 5/1 and paragraph 5 of the annex to Council resolution 16/21 – Liberia” (9 February 

2015) UN Doc A/HRC/WG.6/22/LBR/3 [2] 
1350 Bennoune (n 946) 30 
1351 UN Charter (n 946) Preamble 
1352 UDHR (n 946) Art.2 
1353 CEDAW (n 946) 
1354 ICCPR (n 865), Art.2 and Art.26 
1355 ICESCR (n 946) Art.2(2) and Art.3 
1356 UNCRC (n 946) Article 2 
1357 Common Article 3 to the First Geneva Convention (n 894); Second Geneva Convention (n 894); 

Third Geneva Convention (n 894); and Fourth Geneva Convention (n 894) 
1358 Judith Gardam and Michelle Jarvis, Women, Armed Conflict and International Law, (Kluwer Law 

International 2001) 61 
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Gender-based violence has been recognised as a manifestation of discrimination 

against women by the CEDAW Committee, which defines such violence as “violence 

which is directed against a woman because she is a woman or that affects women 

disproportionately”1359 and which “seriously inhibits women’s ability to enjoy rights 

and freedoms on a basis of equality with men”.1360 The CEDAW Committee has even 

suggested that the “prohibition of gender-based violence against women has evolved 

into a principle of customary international law”.1361 As such, there exists a “complex 

legal framework” in relation to violence against women, with a “variety of specialized 

branches” that come into play depending on the situation and actors involved.1362 In 

particular, a range of hard and soft international law addresses the issue of gender-

based violence against women during armed conflict. For example, violence against 

women and violations of their human rights during armed conflict were particularly 

recognized by the 1993 Vienna World Conference on Human Rights as “violations of 

the fundamental principles of international human rights and humanitarian law”.1363 

How transitional justice processes ought to address gender-based violence against 

women has been explored by the United Nations Special Rapporteur on the promotion 

of truth, justice, reparation, and guarantees of non-recurrence in a report on the “gender 

perspective in transitional justice processes”.1364 He has argued that truth commission 

mandates ought to “comprehensively address the impact of gender, including sexual 

and other gender-based violence suffered by all persons”.1365 The Special Rapporteur 

further proposes that this can be achieved through the “concurrent application of the 

non-derogable core of human rights, the peremptory norms of general international 

                                                 
1359 CEDAW Committee, “General recommendation No.19: Violence against women” (11th session, 

1992) [6]. This definition was again endorsed by the CEDAW Committee in General recommendation 

No.35. See CEDAW Committee, “General recommendation No.35 on gender-based violence against 

women, updating general recommendation No.19” (26 July 2017) UN Doc CEDAW/C/GC/35 [1] 
1360 CEDAW Committee, “General recommendation No.19” (n 1359) [1] 
1361 CEDAW Committee, “General recommendation No.35” (n 1359) [2] 
1362 Bennoune (n 946) 8-9 
1363 United Nations General Assembly, “Vienna Declaration and Programme of Action” (n 177) [38] 
1364 Special Rapporteur, “The gender perspective in transitional justice processes” (n 961) 
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law, human rights law, humanitarian law and international criminal law and respective 

case-law”. 1366 

7.2.2.2 – Women, Peace and Security 

In addition to the above-mentioned sources addressing discrimination and violence 

against women, the WPS Agenda represents a proliferation of UNSCRs relating to the 

experiences of women, children, and civilians during armed conflicts.1367 The 

introductory chapter of this thesis introduced this Agenda, and UNSCR 1325 in 

particular, as important legal standards for facilitating women’s participation in 

transitional justice processes. This chapter will expand on this introduction by 

exploring the Agenda’s contribution to the documentary heritage of the Liberian TRC, 

and analysing its constitutive effects for women in the transitional justice context. 

Kirby and Shepherd argue that the WPS Agenda cannot be said to be a “discrete set of 

identifiable norms,” rather it is a “plural, overlapping, and ambiguous set of norms, 

ideas, principles, deeply held personal beliefs, and policy actions”.1368 While not 

representing a finite set of norms, the Agenda has been described as organised around 

four principal “pillars”: “participation, protection, prevention, and post-conflict 

reconstruction”.1369 References to increasing participation in conflict-related processes 

can be found in all ten Women, Peace, and Security resolutions (although not all 

reference “equal” participation).1370 Thus, both “participation” and “protection” are 

each a key concern relating to women in the post-conflict space.  

As was discussed in the introductory chapter, UNSCR 1325, as the first of the 

UNSCRs in the WPS Agenda, has long been heralded as representing a significant 

turning point for the representation and participation of women in transitional justice 

processes. Bell and McNicholl have proposed that UNSCR 1325 calls attention to 
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three issues: the protection of women’s human rights “particularly as they relate to 

political and legal institutions”; the “special needs” of women during the post-conflict 

period; and women’s participation in post-conflict processes.1371 UNSCR 1325 has 

many provisions relating to women in situations of armed conflict, but crucially for 

transitional justice, it requires states to “ensure increased representation of women at 

all levels of decision-making, including in national, regional and international 

institutions which deal with conflicts”.1372 It also calls for the protection of women and 

girls and their human rights.1373 Thus, UNSCR 1325 brings together these twin pillars 

of participation and protection within its text. Dianne Otto has argued that the 

resolutions of the WPS Agenda are an attempt by the UN to demonstrate credibility 

by showing a commitment to persons affected by armed conflict.1374 In doing so, it is 

argued that these resolutions “attempt to reflect, if not promote, the collective 

good”.1375 Expanding on this position, this thesis argues that, even when understood as 

a reflection of a “collective good” – as demonstrating a commitment to “civilians, 

children and… women”, if not actually transforming their experiences – the 

resolutions of the WPS Agenda nevertheless have a constitutive effect on the legal 

landscape of transitional justice.  

7.2.3 – The Culture of International Law 

A report by the Institute for Peace argues that UNSCR 1325 played a prominent role 

in the Liberian transitional justice process and beyond.1376 For example, policies to 

implement UNSCRs 1325 and 1820 emerged during the post-conflict period.1377 These 

policies themselves have been described as a natural progression from the peace work 
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conducted by women in Liberia during the conflict.1378 International law therefore 

plays an important constitutive role in transitional justice contexts. Indeed, it can 

constitute domestic law and politics even outside of such contexts. This constitutive 

role of international law has some important implications for the transitional justice 

space. Orford has suggested that international human rights law is often regarded as 

“a source of potentially progressive norms” because it is “one of the few areas of 

international law that does acknowledge the existence of human beings”.1379 However, 

she has also argued that international human rights law as applied in transitional justice 

can obscure demands for justice perhaps expressed through other laws, for example 

indigenous laws.1380 She argues that the claimed universality of human rights law 

positions international lawyers “beyond any demand to enter into relation with 

particular laws.”1381 Thus, they struggle to acknowledge or accept “the need to limit 

their law in order to encounter the laws of others”.1382 In this way, “international human 

rights law does not see itself as one particular law involved in negotiations with other 

laws.”1383 This can be observed in the Liberian context. The United Nations has been 

criticised for its engagement with Liberia and with Liberia’s traditional justice system 

in particular. For example, although the country is argued to have had “well-

functioning non-Western” justice institutions in the post-conflict period,1384 the UN has 

been accused of perpetuating a “fallacy of terra nullius”1385 by failing to engage with 

those existing institutions, instead assuming that justice in the country must “start from 

zero”.1386 In this way, international law’s implication in colonialism is reflected in the 

UN’s engagement in post-conflict Liberia.1387 Furthermore, this view obscures the fact 

                                                 
1378 ibid 
1379 Orford, “Ritual” (n 183) 354 
1380 ibid 366 
1381 ibid 
1382 ibid 
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1384 Nagelhus Schia and de Carvalho (n 66) 145 
1385 Sarah Cliffe and Nick Manning, “Practical Approaches to Building State Institutions” in Charles T 

Call and Vanessa Wyeth (eds), Building States to Build Peace (Lynne Rienner, 2008) 165, cited in ibid 

152 
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that the UN itself possesses a “terra” – the United Nations and its institutions do not 

exist apart and abstractly from the countries with which they engage or the 

international law that they seek to uphold. Rather, the UN has its own space, which 

necessarily comes into contact with and interacts with others, engaging in a process of 

mutually constituting one another.1388 As such, the international law which governs 

transitional justice processes can be argued to exercise a hegemonic culture over those 

processes, conditioning the acceptable forms of discourse therein. 

A spatial analysis allows for an understanding of how this hegemonic culture is 

constituted and perpetuated across scales of law. Awuh has argued that it is space 

which “carries the cultural traditions and expectations” of any participatory 

practice.1389 Therefore, in this way, an understanding of space is informed by an 

understanding of culture. Tamale has argued that all humans are “cultural beings” in 

that they are “influenced by an infinite number of social forces that have shaped our 

mental outlook and perspectives on life”.1390 It is these social forces which collectively 

form what is termed “culture”.1391 For Tamale, culture has multiple iterations. This is 

an important point to note in the context of this thesis, given its focus on complexity 

and its arguments about “flattened” representations of legal subjects. In 

acknowledging the multiple iterations of culture, this thesis not only aims to highlight 

the complex and plural nature of “culture” as a concept, but it also aims to avoid 

“flattening” culture in its analysis. Tamale describes culture as others have understood 

space: never static but “constantly changing and responding” to forces existing 

simultaneously like economic, historical, and political factors.1392 Thus, while not 

using the language of space and constitutivity, she understands culture as being 

mutually constituted by and through the spaces in which and around which it exists.1393 

                                                 
1388 Cornwall, “Spaces for transformation?” (n 310) 78 
1389 Awuh (n 272) 275 
1390 Sylvia Tamale, “The right to culture and the culture of rights: A critical perspective on women’s 
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In this way, culture can be recognised as a significant constitutive force. Culture, 

tradition, local histories, understandings, and expectations, can define what is said and 

what can be said in any given transitional justice context.  

Tamale further argues that rights (and by extension, law) cannot be understood as 

outside of culture.1394 Rights, law, and the processes by which these are created and 

articulated are themselves interconnected with culture. For example, human rights 

discourses emerge “from a specific historical context”.1395 Thus, even the language of 

international law has its own culture. As was discussed in the third chapter of this 

thesis, the culture of international law is neither rational nor neutral. Rather, 

international law has been critiqued for its roots in Western ideals,1396 and its 

underlying masculine assumptions.1397 In this way, the culture of international law 

possesses own set of values, “greatly underpinned by a hegemonic philosophy and 

assumptions” that themselves reflect the values, interests, and expectations of those 

who write it and promote it.1398 Hegemony itself has a constitutive effect. For Lefebvre, 

hegemony is “exercised over society as a whole”, meaning that it is exercised “over 

both institutions and ideas”.1399 In this way, hegemony affects knowledge, and 

knowledge becomes one way in which power is maintained.1400 Lefebvre thus finds it 

inconceivable that the exercise of hegemony would not have a constitutive effect on 

space. Space cannot be conceived of as only the “passive locus of social relations”,1401 

rather, as has been established, it actively shapes and is shaped by those relations.1402  

                                                 
1394 Tamale, “The right to culture” (n 1390) 50. See also Sally Engle Merry, “Constructing a Global 

Law: Violence against Women and the Human Rights System” (2003) 28(4) Law and Social Inquiry 

941, 973-4 
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With this in mind, it is proposed here that certain discursive conditions in play before 

the TRC began its operations conditioned who might participate as a “woman” in its 

processes, and what narratives could acceptably form that woman’s experience. For 

Koskenniemi, this type of analysis attempts to challenge legal concepts that have 

become so ubiquitous that their correctness is taken for granted.1403 Keenan argues that 

the “social meaning” found within spaces is not produced solely by those spaces, but 

is dependent on power regimes and “pre-existing classification systems” that pre-date 

the space itself.1404 As such, the construction of women in the discursive space of the 

Liberian Truth and Reconciliation Commission is contingent on the “pre-existing 

classification systems” that pre-dated the establishment of that TRC as a space. The 

rest of this chapter will argue that one such “pre-existing classification system” relates 

to the possible constructions of the “woman” subject. This chapter will demonstrate 

that the constitutivity of women in the reporting of the Liberian TRC was contingent 

on the construction of such a subject in international law more broadly, and 

particularly in texts related to women’s participation in transitional justice processes. 

These constructions are not, themselves, “an objective account of reality”; rather, 

discourses form “culturally constructed representations of reality”.1405 As such, this 

chapter considers the conditions by which constituting women as vulnerable and as 

victims seems “professionally plausible”.1406 In doing so, this chapter, rather than 

attempting an exploration of how women materially accessed the TRC itself, instead 

seeks to examine the discursive conditions emerging through law and policy which 

foregrounded their possible modes of participation.  

 

                                                 
1403 Koskenniemi, “What is Critical Research in International Law?” (n 500) 728 
1404 Keenan (n 112) 41 
1405 Thorne (n 111) 472 
1406 Koskenniemi, “What is Critical Research in International Law?” (n 500) 730 

 



   

 

 252 

7.3 – The “Women” in Women, Peace and Security 

From an “analysis of UN documents”, Charlesworth has previously described “a 

developing institutional orthodoxy with respect to women and peace” which she 

proposes consists of four elements.1407 One of these four elements is the need to include 

women in formal peace processes. This reflects the importance of participation 

described at many places throughout this thesis.1408 Importantly, the three further 

elements of this orthodoxy – that the terms “women” and “gender” are used almost 

interchangeably; that women are particularly vulnerable; and that women are more 

naturally inclined towards peace than men – appear to reflect the findings of the 

analysis of the Liberian TRC’s reports conducted in the previous chapter. The 

remainder of this chapter will explore the elements of Charlesworth’s orthodoxy in 

order to argue that they not only reflect the representations of women observed in the 

reports of the Liberian TRC, but that they themselves are constitutive of these 

representations. Charlesworth argues that these elements are problematic in that they 

can exist in tension with one another “and do not form a consistent picture”.1409 This 

chapter will argue that they are further problematic in that, through the exercise of the 

hegemonic culture of international law and policy, these elements form “discursive 

conditions” which delineate the possible portrayals of women in transitional justice 

processes. This, in turn, limits the possibilities for women’s participation in the 

transitional justice space.  

7.3.1 – Women and Gender 

The first constitutivity outlined earlier in this thesis was the notion of women as a 

homogenous group affected by “gender” concerns. It was argued that the reporting of 

the TRC conflated the terms “women” and “gender”, to the extent that they became 

                                                 
1407 Charlesworth, “Are Women Peaceful?” (n 946) 351 
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interchangeable. This phenomenon is not unique to the Liberian TRC, but is 

demonstrative of a broader, global tendency to understand the categories of “women” 

and “gender” in this way. Charlesworth has described the “language of gender” as 

having “become rather mangled”, clouding its useful application in the legal sphere.1410 

This “mangled” vocabulary of gender emerges, in part, because of its singular 

application.1411 Regarding the WPS Agenda, Shepherd proposes that in UNSCR 1325, 

gender is constructed in a way that assumes it to be “largely synonymous with 

biological sex”, with women constructed as “fragile, passive and in need of 

protection”.1412 Her analysis of reports on UNSCR 1325 further found that they 

articulate gender in a way which is synonymous with women, with no attempt to 

interrogate the differences between sex and gender and the different ways in which 

these concepts might construct experiences of violence.1413 Furthermore, Cohn et al 

have noted a widespread tendency in international law discourses to “slip from gender 

to women and women to gender” without ever slipping “from gender to men”.1414 

Because men are not considered as a gendered group at all, there persists an 

assumption that all men are able to freely participate in decision-making, while “the 

implicit assumption that communities comprise of men and women fulfilling 

stereotyped gender roles is consequently unchallenged”.1415 This, in turn, generates an 

understanding of gender as applying only to women, who as a group are perceived as 

weak and characterised by their need for attention.1416 Understanding gender in this 

way further obscures men and masculinity from view by interpreting their experiences 

as the default without any interrogation of how these experiences might also be 

constructed by gender.1417 The previous chapter argued that such an understanding of 

men, masculinity, and male experiences in turn affects the “positionality” of women 
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in these same spaces.1418 It was argued that conflation of women and gender is 

problematic, because it fails to account for gender’s relationship to power; that is, how 

gender itself is constituted by power, and how this reinforces “structures of 

subordination”.1419 Such an understanding of gender precludes a full understanding of 

the way that gender shapes how actors interact with the world,1420 and therefore 

“requires women to change, but not men”.1421 The homogenising effect of gender 

essentialism further serves to obscure the differences between women, including their 

location in “very different power relationships”.1422 In addition, Kapur has proposed 

that, in international human rights contexts, gender essentialism has had a “reactionary 

effect”, generating the adoption of “universalizing strategies” to address violations of 

women’s human rights by actors at the local, national, and international scales, 

regardless of the context of the violations and the experiences of the women 

affected.1423 For example, it has been argued that women are homogenised by UNSCR 

1325 without consideration of the “other vectors of privilege and marginalisation” that 

might affect their participation.1424 Indeed, gender essentialism of this kind is further 

problematic given that the gender oppression experienced by many women is 

inextricable from the other oppressions they face,1425 for example on the basis of race, 

ethnicity, class, sexuality, or other identity. Gender essentialism thus fails to 

adequately capture the full range of their experiences, and to account for the many 

barriers to participation which might affect them.  

These essentialist conceptions of gender impact the ways in which women’s 

participation is imagined in law. Heathcote has critiqued UNSCR 1325 for its focus 

on increasing participation without considering “which women gain access to 

decision-making forums”.1426 She further cautions that the UNSCR 1325 does not 
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identify “over-representation” of men in such fora as a barrier to women’s 

participation.1427 In addition, it has been argued that the key actions provided by 

UNSCR 1325 are centred on data collection and collation, and so focus on “counting 

the women” without questioning the WPS Agenda’s own implicit gender 

essentialisms.1428 Related to absences of gender-disaggregated data, it has been argued 

that there is “an enormous incentive” not to provide such data.1429 This is because its 

absence “makes inequities visible”, thus also making invisible “the power dynamics 

that create those inequities”.1430 As such, there is great motivation to be “uncurious”.1431 

The absence of certain information is as constitutive of women as participants in the 

process as the information itself. With regard to the Liberian TRC, where the process 

organisers and report writers have chosen to focus their attention, or not to focus their 

attention – where they have chosen not to be curious – provides information about 

their priorities and the choices that were made in the reporting of the TRC’s activities. 

Another way in which this understanding of gender constitutes possibilities for 

participation is that, by limiting the prevailing understanding of women to gender, any 

discussion of gender becomes relegated to the “rhetorical level, hanging on that one 

sentence usually appended onto policy statements”.1432 In this way, including a gender 

dimension in policy-making does not entail a potentially transformative examination 

of the ways in which gender constructs experiences, or of the norms and values 

underpinning certain policy decisions. Rather, any such gender dimension is 

“technical, static”, and capable of producing only “very limited outcomes”.1433 This 

was observed in the way that gender was marginalised through the reporting of the 
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Liberian TRC. The previous chapter detailed how the reports drew distinctions 

between “women-specific activities” and “the TRC’s core operations”, thus separating 

and sending to the periphery issues affecting women from the core work of the TRC.1434 

The nature of space and the constitutive process compounds this issue. Spaces and 

subjects cannot be understood separately from one another: the subject forms part of 

the space, while the space forms part of the subject.1435 Both space and subject are thus 

mutually constituting through multiple iterations.1436 For this reason, any portrayal of 

“gender” as a homogenous and static category, located on the periphery of a given 

space is problematic, since gender is better understood as being “continually 

reconstituted through social processes”.1437  

7.3.2 – Women and Victimhood/Vulnerability 

When women are reduced to a singular gender identity, they risk becoming 

homogenised in their portrayals. In this vein, Charlesworth has also proposed that the 

developing institutional orthodoxy on women and peace is characterised by the 

assumption that women are “more vulnerable than men”.1438 Intimately connected to 

this issue are portrayals of women’s innate victimhood. Indeed, one of the “shortfalls” 

of UNSCR 1325 in particular has been described as its recognition of women as 

“victims or peacemakers, rather than also perpetrators of violence”.1439 In this way, it 

has been argued that UNSCR 1325 has “continued to reinforce essentialist 

attitudes”.1440 Charlesworth has further argued that the idea that women require some 

form of special treatment to protect them from violations of their rights is a major 

theme that “infuse[s] the development of women’s human rights”.1441 In this way, the 

WPS Agenda provides an example of this protective “strand” which runs throughout 
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international discourses.1442 This protective strand that manifests in international legal 

discourses on transitional justice also had constitutive effects on the reporting of the 

Liberian TRC.  

7.3.2.1 – Prioritising Protection over Participation 

As has already been discussed, both participation and protection are key elements of 

the WPS Agenda. However, a broad range of feminist critique has argued that the 

Agenda has focused efforts on the “protection” pillar to the detriment of the 

“participation” element.1443 Looking broadly at the WPS Agenda, Engle argues that 

there are two types of UNSCR which tend to “leapfrog over each other” in terms of 

their being passed by the UN Security Council: those which envisage women’s 

participation in peace and post-conflict processes, and those which envisage women 

as victims of armed conflicts.1444 Thus, for Engle, there is a tension between those 

resolutions which concern women as victims and those which constitute them instead 

as agents of peace.1445 For others, including Shepherd, the entire WPS Agenda and its 

related documentation are “associated with ‘girls in need of protection’”; the 

discourses connected to UNSCR 1325 “universally subordinate the feminine subject 

and require that female is equal to weak”.1446 Discussing the representations of women 

in UNSCR 1325 and its associated reports, Shepherd argues that, by locating 

“vulnerability” as a central part of women’s experiences “specific to their gendered 

identity”, the resolution conflates femininity and vulnerability.1447 This “universal 

subordination” of women is furthered in UNSCR 1325’s portrayal of adolescent girls 

– “burdened” by both their youth and their femininity” – which positions “femininity 

as vulnerability” and “femininity as low” in terms of status.1448 Thus, UNSCR 1325 
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becomes “accountable for the violent reproduction of gender through discursive 

violence”.1449  

The notion of “protection” is not only a feature of the WPS Agenda, but has been an 

object of feminist critique for its prevalence in international law more generally. For 

example, some contemporary feminists argue that the wording in international 

humanitarian law itself perpetuates discrimination, in turn leading to violence.1450 

Furthermore, treaty bodies and other UN personnel have emphasised women’s 

vulnerability and need for protection in the post-conflict or transitional space. The UN 

Human Rights Committee has described women as “particularly vulnerable” during 

situations of armed conflict, and requires states to “inform the Committee of all 

measures taken during these situations to protect women from rape, abduction and 

other forms of gender-based violence”.1451 The United Nations Special Rapporteur on 

violence against women has argued that there exists a duty on states to not only refrain 

from violence, but to prevent acts of violence by third parties through a strong legal 

framework.1452 The Declaration on the Protection of Women and Children in 

Emergency and Armed Conflict aims to “provide special protection of women and 

children belonging to the civilian population”.1453 By contrast, the Beijing Platform for 

Action has been praised for its “broad view of women in armed conflict” beyond 

simply as victims of sexual violence by looking at multiple issues which can affect 

women.1454 Among its strategic objectives are increasing the participation of women in 

conflict resolution processes; reducing human rights abuses during conflict; and 

promoting women’s contribution to peace.1455 However, the Platform for Action does 

feature language relating to protection in the strategic objective relating to 
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participation, following this participatory language with the requirement to “protect 

women” during situations of armed conflict.1456 

Protecting people from harm is an important aspect of international human rights law, 

and an important objective related to the management of armed conflict. It is not being 

argued here that the existence of international norms which provide for women’s 

protection is inherently problematic. However, what is being argued is that, where 

women’s presence in international discourses is limited to their need for protection, 

this can result in potentially harmful essentialisms. Rimmer, following the ICRC, has 

argued that women’s vulnerability is not innate, but rather a product of their becoming 

emblematic representations of their “racial, cultural or religious identity” and of their 

importance in bearing future generations of these groups.1457 Social, political, and 

economic factors can also compound this vulnerability.1458 Thus, while women may be 

vulnerable in some contexts, it is incorrect to suggest that such vulnerability is an 

innate or natural characteristic. Rather, it is argued here that this vulnerability can be 

a product, in part, of the discursive conditions in operation within a transitional justice 

context, which delineate the identity groupings to which women can belong. This 

representation of women as “objects needing protection” is argued by Kapur to 

emanate from an international discourse in which gender “is equated with women, and 

women remain essentially differentiated from men”.1459 As such, the WPS Agenda 

engages in a “persistent representation” of women as victims of male violence, with 

men portrayed “as either perpetrators or rescuers/custodians” even in contemporary 

gender, peace and security projects.1460 This limits not only the discursive possibilities 

for the construction of female identity, but also the possibilities for accountability, 

which becomes reduced to protecting against and addressing those harms women 

experience by virtue of their female vulnerability.1461 It is this trend that the previous 
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chapter observed in the reporting of the Liberian TRC, which constituted a female 

subject defined by her innate vulnerability. 

7.3.2.2 – Emphasising Victimhood 

Related to this protective strand of international transitional justice discourses is an 

emphasis on women’s victimhood. The 2023 Guidance Note of the Secretary-General 

on transitional justice (an influential although non-binding set of principles for 

conducting transitional justice processes) constitutes women in similar terms.1462 Of 

the 16 times the word “women” appears in the body of the text of the document,1463 ten 

occasions portray women in terms of their victimhood or vulnerability. For example, 

the guidance describes women as an “often marginalized or discriminated against” 

group1464 whose experiences are compounded by “intersecting forms of 

vulnerability”.1465 The need to include women and girls in transitional justice processes 

is described as necessary for a “victim-centred approach”.1466 Furthermore, Engle has 

noted that some activists feel that the UNSCRs of the WPS Agenda are reductive in 

their over-emphasis on victim narratives.1467 Zetes, for example, argues that even while 

promoting increased inclusion and representation of women in transitional justice 

processes, the majority of the rhetoric in UNSCR 1325 focuses on women’s 

experiences and needs as victims, instead of the meaningful contribution they make to 

transitional justice contexts.1468 Orford has further argued that UNSCR 1325 

“reinforces stereotypical views about women” by, for example understanding them 

“principally as victims of conflict”.1469  
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This trend, again, has made its way into the reporting of the Liberian TRC. For 

example, as has been discussed in the previous chapter, women involved in the 

Liberian TRC were at times reconstituted into identity groupings compatible with the 

perception of them as inherently vulnerable or as victims. This produces the 

phenomenon described in the previous chapter, wherein female combatants are 

“reconstructed” so as to be primarily understood in terms of their relationship with 

male combatants rather than as combatants in their own right.1470 As discussed in the 

previous chapter, significant numbers of women participated in the Liberian civil war 

as combatants, and yet this particular identity is largely overlooked in the reports, with 

the vulnerability of combatants emphasised where they are discussed at all. Research 

on disarmament in Liberia challenges the narrative that all female combatants were 

forcefully recruited and sexually exploited, in turn challenging the portrayal of women 

as victims in the TRC reports. The research finds that, while many women certainly 

faced forced recruitment and/or exploitation, there were many other reasons why 

combatants chose to join, ranging from self-protection to protecting their loved 

ones.1471 These reasons demonstrate that, for many women, participation in the conflict 

as combatants was an active decision and a display of agency, rather than coerced. To 

overlook this thus undermines women’s agency in favour of a narrative of 

vulnerability and victimhood.1472 

The tendency to construct women in terms of their vulnerability and victimhood can 

be observed in the context of the Liberian TRC’s reporting, as was outlined in the 

previous chapter. It can also be observed in reporting elsewhere. For example, reports 

submitted by Liberia to United Nations human rights monitoring processes have also 

focused overwhelmingly on these aspects of women’s experiences. Speaking to the 

CEDAW Committee, the Liberian delegation continually paired women and 

children.1473 The only mention of women in the Liberian government’s section on key 
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national priorities in its 2010 submission to the UN Human Rights Committee is in 

relation to the need to “protect and promote the rights of vulnerable groups, such as 

women, children, persons with disabilities and the elderly”.1474 The report describes 

them as “victims of forced displacement, killing, assault, abduction, torture, forced 

recruitment, [and] extensive destruction of property”, and states that they “were 

disproportionately targeted for rape, sexual abuse, sexual slavery, and forced 

pregnancy”.1475 The report then goes on to describe “the physical, emotional, 

psychological and economic effects”; high rates of sexual violence; and barriers to 

participation in public life that women faced in the aftermath of Liberia’s periods of 

civil conflict.1476 The paragraph does not mention any other contribution of women to 

the conflict or peace processes. Thus, again, women’s participation (or lack thereof) is 

invoked alongside the violence that women have experienced.  

Furthermore, the construction of women as the “most” vulnerable group affected by 

conflict has been challenged in scholarship. Jones, for example, based on examples 

from conflict-affected regions around the world, has suggested that “the most 

vulnerable and consistently targeted population group, through time and around the 

world today, is non-combatant men”.1477 The Liberian TRC reports themselves 

acknowledge that violence against women was under-reported through the TRC’s 

processes, and that men were victims of the majority of offences, and yet the portrayal 

of women as victims persists. Charlesworth has also described what she terms 

“competitive vulnerability”, in which women serve as a shorthand for the vulnerable 

victims of war, whereas the reality is far more complex.1478 She further argues that 

men’s conflict experiences are also those of victimhood, even where they themselves 

have been perpetrators.1479 In any case, Shepherd ultimately argues that people affected 
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by conflict, whether men or women, ought not to have their rights enforced on the 

basis of their belonging to the group who has suffered “more”. 1480 Doing so limits any 

understanding of the relationship between “violence, gender and security”,1481 while 

also retreating to an unhelpful victim/perpetrator binary.  

Nevertheless, it is important to acknowledge that articulating a victim subject can be 

useful, for example for providing a platform for discussion of previously overlooked 

human rights abuses, or providing “a shared location from which women from 

different cultural and social contexts can speak”.1482 Indeed, Kapur has argued that 

rights claims based on “a commonality of experience” can be more useful than division 

or “fragmentation of the subject”.1483 However, while it is important to acknowledge 

women’s experiences of violence, it is imperative to understand how victimhood is 

discursively constructed.1484 Shepherd proposes that discourses on “violence against 

women” attempt to claim a “truth based in experience” but are nevertheless 

“insensitive to the ways in which these claims appeal to the existence of an objective 

reality that is difficult to sustain”.1485 

While Kapur notes that the “women’s human rights movement” has revealed some of 

the material effects of power on women’s lives and experiences, she argues that the 

exclusive focus on the “victim subject” in international human rights law has “failed 

to develop” this understanding of the subject-power nexus further.1486 Instead, by 

relying on a construction of women that centres their victimhood and vulnerability to 

violence, power is understood as “monolithic and emanating from a sovereign”, thus 

obscuring the diverse and complex power relationships that exist in women’s lives and 

the private, non-state acts of violence they experience.1487 Indeed, with respect to the 

WPS Agenda, Orford argues that constructing women within these parameters aims to 
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establish women “as subjects of militarization and globalization” alongside men, 

without any “more subversive questioning” of the values and norms which underpin 

this militarised and globalised world order.1488 All of this impacts the possibilities 

available for women’s participation. By imagining women principally as victims, in 

the absence of an interrogation of the power dynamics which produce such 

constitutivities, international legal discourses seek to ensure women’s participation in 

peacekeeping as it is currently imagined. These discourses thus engage in a project of 

retrenchment, whether conscious or not. In doing so, they preclude any interrogation 

of this imagining, notwithstanding the progressive tone of sources like UNSCR 1325. 

7.3.2.3 – Emphasising Sexual Violence 

One of the most prevalent ways in which the “protection” pillar is emphasised is 

through the WPS Agenda’s focus on and treatment of sexual violence. Engle has 

argued that sexual violence has become the “quintessential harm of war”, 

demonstrating a trend in the WPS Agenda away from “gender-based violence” against 

women and towards sexual violence committed against any victim.1489 She has further 

argued that the portrayal in UN documentation of sexual violence itself as an 

experience from which victims are unable to recover serves to “oversimplify” conflict-

related sexual violence.1490 The former Secretary-General’s Special Representative on 

Sexual Violence in Conflict has argued that an increased focus on sexual violence 

within the WPS Agenda was necessary to address the previous lack of opportunity for 

discussion of sexual violence against men and boys.1491 This move by the WPS Agenda 

away from a focus on violence specifically experienced by women towards a focus on 

sexual violence as it affects everyone has been contextualised as beginning with 

criticism of UNSCR 1820.1492 Engle argues that, almost immediately after the passing 
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of UNSCR 1820, the resolution became subject to criticism that it both undermined 

the agency of women affected by conflict, and that it allowed no space for discourse 

on men’s roles in the myriad forms of conflict-related gender-based violence.1493 

However, while some approve of the evolution of the Agenda in this direction, others 

argue that failing to understand sexual violence as a subcategory of gender-based 

violence risks failing to treat its underlying structural causes.1494 Furthermore, in 2018, 

Theidon argued that the language of the WPS Agenda still appeared to exclude men 

and boys from its treatment of sexual and gender-based violence in conflict.1495 Thus, 

while the focus on sexual violence has been justified by the need for increased attention 

to the sexual violence experienced by men and boys during conflict, in fact the 

language of the Agenda continues to essentialise women while obscuring male 

experiences from view. 

Over time, the WPS Agenda has been accused of increasing its focus on conflict-

related sexual violence at the expense of participation which, although receiving some 

attention in recent UNSCRs, generally has been far more overlooked.1496 Analysis by 

Goetz and Jenkins of thirty country-specific reports of the UN Security Council in 

2013 found that in their operational paragraphs, any instructions relating to gender 

were most often related to sexual violence.1497 By contrast, there were very few 

“concrete instructions” on women’s participation, and the inclusion of instructions on 

issues relating to gender generally was inconsistent or missing altogether.1498 

Furthermore, even where specific operational instructions on gender issues were 

given, there was rarely any meaningful scrutiny of the extent to which these were 

carried out.1499 As a result, this focus on sexual violence has the effect of limiting the 

ways in which women are able to participate in transitional justice processes. Otto has 

argued that the Agenda’s focus on participation emanated from hope that increasing 
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women’s participation in post-conflict processes may reduce the perception of them 

as vulnerable victims requiring protection in the context of armed conflicts.1500 In 

actuality, the language of certain UNSCRs in the WPS Agenda – particularly those 

later resolutions which focus on sexual violence – seems to envisage women’s 

contribution to conflict-related decision-making as “instrumental”.1501 That is, these 

resolutions are premised on the idea that women’s participation in such decision-

making processes will offer “better protection” to women and children against sexual 

violence.1502 In addition, Heathcote proposes that later resolutions in the WPS Agenda 

position women’s participation in post-conflict processes as a means of improving 

rates of reporting sexual violence.1503 Thus, these subsequent UNSCRs introduce what 

Heathcote terms “‘protective’ participation”, where participation is constituted as a 

functional means to “protect women from the excesses of armed conflict”, rather than 

to promote equality.1504  

Engle similarly argues that the description of victims of sexual violence and their 

broader community networks in the WPS Agenda may go so far as to undermine the 

agency and participatory abilities of those groups.1505 That is, the focus on women as 

victims of sexual violence in the WPS Agenda can detract from efforts towards their 

meaningful inclusion in peace and post-conflict processes.1506 As such, within the WPS 

Agenda, protection and participation cannot be separated. They are inextricable parts 

of the Agenda as a conceptual space and of each other. Participation is thus limited to 

a means of reducing sexual violence. Such a limited view of women’s participation in 

these decision-making processes cannot be argued to constitute “equal” 

participation,1507 and also completely precludes women exercising any transformative 

influence on the way in which peace is conceptualised at the UN Security Council 
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level.1508 As such, these two pillars are mutually constituting and reinforcing; each held 

up by the other. This has an impact on the understanding of the representations of 

women in the Liberian TRC. If the women’s portrayal in the reporting of the TRC is 

constituted by the representations of women in the WPS Agenda, participation and 

protection become interlinked and inextricable within the context of the Liberian 

transitional justice process, with the result of limiting women’s opportunities for 

participation to the “‘protective’ participation” described in this section. 

7.3.2.4 – “‘Women and Children’ Syndrome” 

The protective strand and the emphasis on female vulnerability discussed so far can 

further be observed in the tendency to link women with children. The previous chapter 

outlined that, in the reports of the Liberian TRC, women were often discursively 

associated with children and other vulnerable groups. These constructions of women 

and their participation are reflections of the international scale of law. Charlesworth 

notes that, in international legal discourses, the category of women is often “widened 

to include ‘women and children’”, with the “special needs” of women and girls often 

mentioned without any further explanation of what such needs might be.1509 Analysis 

by Nadine Puechguirbal, published in 2010, shows that UN documents relating to 

peace operations repeatedly describe women in ways that emphasise their 

vulnerability, and, like the TRC, associate them with children. This is a phenomenon 

that Puechguirbal describes as “‘Women and Children’ Syndrome”.1510 Furthermore, 

Carpenter’s analysis of UN Security Council documentation on the protection of 

civilians found that the use of the term “women and children” (used 163 times) far 

exceeded the use of “women as combatants” (used 6 times), while “men as vulnerable” 

was used only once.1511 As such, Carpenter argues that “[t]hrough their association with 

children, women, but not men, have been constructed as possessing the attributes 

                                                 
1508 ibid 
1509 Charlesworth, “Are Women Peaceful?” (n 946) 351 
1510 Puechguirbal “Discourses on Gender, Patriarchy and Resolution 1325” (n 20) 175-6 
1511 Carpenter (n 41) 31 

 



   

 

 268 

associated with a claim to immunity: innocence and vulnerability”.1512 Her work argues 

that the language of these documents places women in three categories: vulnerable 

women, mothers, and civilians.1513 For Carpenter, this perpetuates the assumption that 

“[i]f women can be assumed to be civilians, and are innocent and vulnerable, it is they 

in particular (along with children, the elderly and the disabled) who must be 

protected.”1514 Puechguirbal also poses the question of “why women are defined 

predominantly as mothers and always associated with children”, proposing that such 

constructions of womanhood constitute women as a homogenous group, regardless of 

the variety of experiences women may have over their lifetimes.1515 Indeed, not all 

women “have chosen to go through the sacrosanct process of maternity”, as she 

describes it, and those women who are mothers experience motherhood very 

differently over their lifetimes.1516 As such, she argues that the portrayal of women in 

UN documents “as civilians, victims, vulnerable and in association with children” is 

“not only essentialist’ but also “undermines women’s agency”.1517 Citing El-Bushra, 

Puechguirbal argues that women exercise agency in the absence of “formal power”.1518 

However, this lack of formal power does not undermine their capacities in the post-

conflict space. 1519 Rather, women will exercise agency in difficult circumstances, and 

often with little support. Thus, it is argued that: “[b]y focusing on the vulnerabilities 

of women instead of tapping into their capacities, the UN system overlooks this 

resilience and marginalizes them”.1520  

                                                 
1512 ibid 
1513 ibid 
1514 ibid 
1515 Puechguirbal “Discourses on Gender, Patriarchy and Resolution 1325” (n 20) 172 
1516 ibid 175-6 
1517 ibid 172 
1518 ibid 178, citing Judy El-Bushra, “Transforming Conflict: Some Thoughts on a Gendered 

Understanding of Conflict Processes” in Susie Jacobs, Ruth Jacobson, and Jennifer Marchbank (eds), 

States of Conflict, Gender, Violence and Resistance (Zed Books 2000) 180 
1519 Puechguirbal “Discourses on Gender, Patriarchy and Resolution 1325” (n 20) 178 
1520 ibid 

 



   

 

 269 

7.3.3 – Women as Peaceful/Peaceable 

The final element of Charlesworth’s proposed “developing institutional orthodoxy 

with respect to women and peace”1521 is an “assumption that women are better than 

men at developing and sustaining peace”.1522 She has argued that this notion of women 

as “peaceable” is “becoming orthodoxy in international institutions”.1523 The 2023 

Guidance Note of the UN Secretary-General on transitional justice, for example, 

attests to women’s contribution to peace work, listing women as “agents for peace”.1524 

Charlesworth has proposed that the language of UNSCR 1325 – affirming at once the 

important role women play in conflict-related processes, and the importance of their 

equal participation in the post-conflict world – suggests that “women should have a 

special role in conflict resolution and that this particularity should lead to their equality 

of participation in peace-building and conflict prevention”.1525 However, while she 

acknowledges the progress made in including women and their perspectives in 

international policy-making, Charlesworth also argues that their inclusion in this 

limited way “is a troubling development”.1526 Importantly for the purposes of this 

thesis, it has been argued that although the idea of women as naturally inclined towards 

peace and the idea of women’s equal right to participate in peace processes “have quite 

differing bases”, they are “uneasily and ambiguously” linked in UN documentation.1527  

These representations can be observed in the Liberian TRC’s reporting, as was 

illustrated in the previous chapter. However, these representations do not provide a 

full picture of women’s experiences as conflict actors. Research has argued that 

women in Liberia “are not shy or hesitant in expressing themselves in public settings, 

even to the extent of challenging the authority or competence of their ‘traditional’ 

leaders”.1528 Furthermore, specifically discussing the Liberian context, Schia and de 
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Carvalho have argued that, while the WPS Agenda has generated increased attention 

to women’s experiences of conflict in research and policy, this has been at the expense 

of attention to their involvement in conflict resolution and peacebuilding at the local 

level.1529 They argue that there exists a “mismatch” between the intentions of these 

resolutions and their effectiveness at the local level due to the resolutions being 

premised on the presence of “existing and well-functioning state institutions”.1530 In 

addition, they propose that a further “mismatch” may exist in UN peacekeeping work 

between the international and local scales of policymaking, given that policies are 

typically made at the international scale and implemented at the local level.1531 Indeed, 

Otto has argued that the “pressure” on local women’s groups to rebrand their existing 

peace work and activities as being linked to UNSCR 1325 and the broader WPS 

Agenda risks undermining the effectiveness of those local programmes, thus 

disempowering the very groups that the Agenda ought to be empowering.1532  

International law in general, and especially “the women’s human rights industry”, has 

been argued to portray women as “more peaceful than men” and, furthermore, as 

“better equipped than men to prevent or resolve” situations of conflict.1533 A 2002 

report on the implementation of UNSCR 1325, for example, argues that there are 

“many positive examples” of the “critical difference” women make to peace 

processes.1534 However, in describing their impact as occurring particularly in the areas 

of “preserving social order and educating for peace”,1535 the report locates women’s 

contribution to peace processes in their peaceable nature, and in preserving a status 

quo whose gendered aspects go uninterrogated. As a result, in the transitional justice 

context, some arguments about women’s participation understand that participation as 

important on the basis of women’s utility to the processes themselves, rather than as 

the fulfilment of a right. Helen Kinsella has differentiated between an approach to 
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women’s participation and one based on “use-value”, wherein women are able to 

access peace processes not because “they have a right and reason as individuals” but 

because they conform to “somebody’s vision of a peace-maker”.1536 Gibbings proposes 

that such “use-value” arguments which constitute women as a resource exist within 

the UN, its agencies, and their associated discourses, and represent “the logic of the 

market… extended to the operation of state functions”.1537 This raises questions about 

the purpose of transitional justice processes, and whether they are supposed to be good 

for women, or whether women are good for them. It has been further argued that the 

“construction of women as peacemakers and as pacifists” does not constitute them as 

“equal participants” in such processes.1538 This is intimately connected to the above-

mentioned rhetoric surrounding women’s vulnerability. In this way, it can again be 

seen that a focus on singular aspects of women’s identities at the expense of a broader 

focus on their capacity as agents of change results in women being overlooked and 

marginalised by the UN system.1539 

This tendency to portray women as naturally inclined towards the role of 

“peacemakers” can therefore undermine the many diverse roles women may undertake 

during post-conflict processes.1540 For example, it has been noted that the UNSCRs of 

the WPS Agenda discuss women “in their capacity as caretakers, caregivers and 

providers”,1541 and that they have been built upon “the notion that women are inherently 

peace loving”.1542 It has further been argued that such “conventional and culturally 

sanctioned assumptions” are a feature of international law and international human 

rights law more broadly.1543 In this way, the WPS Agenda establishes a set of discursive 

conditions which limit women’s construction as conflict actors. Regardless of the role 

women occupy, Shepherd argues that women’s agency is minimised by their portrayal 
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as having been “pushed” or “forced” into occupying positions of responsibility.1544 

Women have no choice but to become the head of their household when it loses its 

men and boys to conflict; female combatants are “driven” to take up arms; Liberian 

women are “associated with”1545 armed factions during the conflict rather than 

members of those factions.1546 This further entrenches a “narrow and traditional 

narrative of gender”1547 based on women’s perceived natural roles as “providers and 

caregivers”1548 and as “peacemakers”.1549 The view of women as inherently nurturing 

and peaceful can therefore be limiting, and can be problematic in the sense that it 

marginalises other identities women may occupy, and that it may marginalise or even 

completely silence women who fail to conform to these “discursive regimes”.1550 

In this way, these imaginings of women fail to account for women who do not wish to 

participate in transitional justice processes, or who refuse to conform to the rules of 

language or the narrative structures required for such testimony. Gibbings has argued 

that women are often viewed as the embodiment of “universal principles of peace and 

security” as opposed to relating to the interests of other groups or communities of 

which they may form a part.1551 To illustrate this, she argues that UN agencies often 

impose linguistic standards to which speakers are expected to conform. The discourses 

which are “most valued” at the United Nations are those which are “uplifting, positive 

and present women as peacemakers”.1552 For women, this can mean that the “specifics 

of the particular country and its women’s activities [are] framed into a motivational 

and inspiring story”.1553 By contrast, when women adopt more critical positions, 

audiences at the UN can react negatively where it is perceived that women are not 
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fulfilling the role expected of them in such discursive fora.1554 By way of illustration, 

Gibbings uses an example of two Iraqi women who were invited to a meeting with 

gender officers of the UN agencies. The women “condemned the invasion [of Iraq] by 

the USA and UK as imperialist and critiqued the UN for its lack of support”, and in 

turn were labelled “angry” by UN officials who were “disappointed and embarrassed” 

by their comments.1555 This demonstrates how particular views of women perhaps 

become pervasive in international discourses: those uplifting discourses form a 

“master narrative” which is employed by the UN, its employees, and its 

representatives, who in turn expect it to be reproduced by ordinary citizens.1556 In this 

way, the discursive conditions set at the scale of the international constitute the 

representations of women permissible at the national or local scales.1557 As Gibbings 

argues: “a particular way of speaking at the UN shapes the possibility of action and 

limits a supposed freedom of political participation.”1558 

Furthermore, the WPS Agenda has been argued to conflate action with agency. This 

is because the UN, through this Agenda, has “albeit belatedly” recognised women as 

“actors”, but in doing so appears to conflate this with their being agents; that is, people 

with the capacity to act.1559 In this sense, actors are understood as those participants 

“engaged in a consultative mode of participation”, while agents have the capacity to 

be “transformative” in their participation.1560 Thus, in portraying women’s 

participation in conflict, in public life, and in the transitional process as passive, rather 

than active, participation, the reports of the Liberian TRC have also failed to account 

for the ways in which women themselves make choices, with these choices constitutive 

of identity. For example, the reporting of the TRC does not engage with any 

meaningful enquiry about the reasons women may have had for choosing not to engage 

with the TRC. The TRC’s reporting argued strongly that violations against women, 
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including sexual and gender-based violence, were “under-reported” by women to the 

TRC.1561 However, the TRC’s reports do not explore how this under-reporting might 

be related to women’s choices as to whether and how they engaged with the TRC 

process, instead arguing the under-reporting to be motivated by women’s fear of 

reprisals. Thus, the TRC’s reports located women’s lack of engagement with the 

TRC’s activities outside the TRC space, without any consideration of how the 

construction of the TRC space itself may have influenced women’s choices. While 

fear can be and has been a powerful barrier to certain forms of testimony in transitional 

justice contexts, it is but one of many possible motivations.1562 Indeed, the choice not 

to testify at the TRC could emanate from a distrust of justice systems unconnected to 

the transitional justice process.1563  

Orford asks how we ought to try to understand what she describes as “eloquent 

silence”.1564 That is, how one ought to interpret the silence of a person “who will not 

speak her suffering in the time and place and languages offered to her by the 

mechanisms of transitional justice”.1565 Höglund has argued that refusing to testify 

about certain experiences can also be considered as a form of agency on the part of the 

women who do so, as it allows them to preserve their personal security and 

relationships.1566 Women’s testimony is constituted by the context, timing, and type of 

mechanism at which they tell their story.1567 In particular, women may consciously 

shape or limit their testimonies based on their perceptions of the expectations of the 

audience, meaning that some elements of their stories will be emphasised and others 

played down or excluded altogether.1568 This phenomenon can be observed in the 

reporting of the Liberian TRC. The “Women and the Conflict” appendix itself notes 
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the prevalence of sexual violence in discourse on women’s experiences of war and 

transitional justice.1569 While it notes that it is important for sexual violence to be 

addressed fully, the report argues that because this type of violence “seems to capture 

the imagination of the international community”, many women who had suffered other 

violations may have been led to believe that their suffering was less worthy of 

attention.1570 Thus, many women who had not experienced any form of sexual violence 

reported to the TRC that “nothing had happened to them, and yet later they spoke of 

their homes being burned to the ground or having been internally displaced since the 

war”.1571 Thus, the TRC’s discursive conditions shaped the forms of permissible 

testimony in its activities, and shaped the testimony that women chose to share. 

Perceptions about justice can also shape reporting and testimony. The “Women and 

the Conflict” appendix argues that “legal infrastructure” across the whole of Liberia 

was “weak and ill equipped” to address discrimination against women.1572 The 

appendix also notes that, at the time it was written, the criminal law against rape had 

been “weak” in its implementation.1573 In addition, at the time of the TRC, while Article 

11(b) of the Liberian Constitution guaranteed rights irrespective of sex, the 

Constitution provided no definition of discrimination.1574 Lawson and Flomo have 

further argued that, even in the presence of laws against rape in Liberia, victims face 

limited access to the court system, and that the associated power dynamics are difficult 

to navigate.1575 As a result, many women do not report rapes, faced with “the reality 

that very few assailants are brought to justice”.1576 Divon and Bøås have also produced 

research on the choices that Liberian citizens make with regard to accessing justice in 

the state, and found that most “ordinary” Liberians still prefer customary justice 
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practices to statutory ones.1577 This preference, they explain, is often “tactical” in 

nature.1578 By this, they mean that people will choose a justice practice based on their 

immediate needs;1579 or the justice practice which is most likely to yield a favourable 

outcome.1580 In the case of gender-based violence, the choice is gendered, and is 

influenced by factors such as “setting, type of offence, sexual maturity, and offender’s 

communal affiliation”.1581 For example, women were more likely to pursue statutory 

justice for violence experienced outside the home, and customary justice in the case of 

domestic violence.1582 Perceived corruption in the judicial system may also discourage 

participation in the statutory justice system,1583 while poverty may influence some 

victims to accept monetary compensation from perpetrators in exchange for their 

silence.1584 Thus, in Liberia, decisions about engaging with justice processes are 

informed by the “uncertain post-conflict ‘world’ of Liberia”, where maintaining peace, 

security, and community harmony is essential to the prevention of violence.1585 As 

such, while choosing customary justice practices which may even be discriminatory 

to women may appear controversial, the choice is actually demonstrative of exercising 

agency,1586 albeit a more “tactical” rather than “strategic” form of agency.1587 It is 

possible that women exercised similar tactical agency in their interactions with the 

TRC, perhaps explaining why some crimes were under-reported.  
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7.3.4 – Reflections on the “Women” in the TRC’s Documentary Heritage  

For Shepherd, identity is always “contingent”: it is always constructed by “specific 

forms of identification”. 1588 From a legal geographical perspective, it can be argued 

that the constitutive process also conditions the ways in which identity is constructed 

and for what purpose. It has been proposed that the language of the WPS Agenda, and 

of UNSCR 1325 in particular, reinforces that it is the United Nations which sets the 

discursive parameters for issues of international security.1589 This can be seen in the 

ways in which the United Nations is “repeatedly articulated as the organizer of 

knowledge” on issues affecting women during and post-armed conflict, with other 

stakeholders at the local scale placed “secondary” to the United Nations and its 

associated institutions within the texts.1590 Thus, through “discursive violence”, 

secondary stakeholders are “identified” and “utilized” by the UN, implying the 

superiority of the UN’s knowledge and capabilities for guiding post-conflict 

processes.1591 Otto argues that the “top-down, imperial” approach of using UNSCRs as 

a means of securing transformative change is perhaps a reason for the slow 

implementation of UNSCR 1325 and subsequent resolutions in the WPS Agenda.1592  

The representations of women observed throughout the reporting of the Liberian TRC 

are not limited to the space of the TRC, nor to its reporting. The representations do not 

exist within a finite and contained space but come into being through a dynamic 

process of constitutivity.1593 Representations of women as victims, as vulnerable, and 

as passive peacemakers can be observed through the TRC’s mandate, the Accra 

Agreement which provided for its initial creation, and also in the international 

framework for women’s participation in transitional justice processes. In this 

framework, participation and protection of women exist together, not simply side-by-

side but mutually reinforcing and even becoming synonymised, with the 
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understanding of participation upheld and reinforced by the requirement for protection, 

and the construction of women as the objects of that protection. The ways in which 

these pillars themselves were constructed, understood, and applied – like all 

constitutivities – were a consequence of choices made by social actors.  

It has been argued these portrayals in the Women, Peace, and Security Agenda 

undermine women’s agency and detract from efforts towards their participation.1594 

This is because women’s ability to participate in conflict-related decision-making is 

constricted by the normative standards of language used at the United Nations, which 

limits women’s ability to shape the processes in which they participate.1595 This reflects 

the constitutive process described above by which representations shape identity, with 

participation contingent on the particular constitutivities in place at a given moment. 

It is therefore argued here that UNSCR 1325 and the WPS Agenda, in particular, 

played a constitutive role in the Liberian transitional justice process. The Women’s 

NGO Secretariat of Liberia (WONGOSOL) has described the “[m]ost [s]ignificant 

[c]hange” in relation to women, peace, and security as the “increased awareness on 

gender sensitive issues and accelerated support to the implementation of UN 

Resolution 1325”.1596 Additionally, a report by the Institute for Peacebuilding attests 

that Liberia “has ensured the increased representation of women at decision-making 

levels called for by SCR 1325” since the end of its periods of civil conflict.1597 UNSCR 

1325 also guided the mandate of UNMIL in its efforts to “gender mainstream” its 

work.1598 Thus, UNSCR 1325 forms part of the consciousness of post-conflict Liberia, 

both at the local and international scales. As such, when considering the construction 

of the TRC space which presents women as victims, as vulnerable, or as peacemakers, 

it is perhaps the case that, in seeking to adhere to international standards, these 

assumptions bled into the process, rather than being purely generated by the process 

itself. Indeed, the representations observed by feminist legal scholars in relation to the 
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WPS Agenda – that women are reduced to victimhood, to their vulnerability, to their 

assumed peaceful nature – reflect those found in the TRC’s reporting. The Agenda has 

had the impact of informing the language relating to women and conflict, thus likely 

influencing constitutivities in related documentation.  

Keenan argues that the law operates by “imposing a conceptual grid on space”.1599 By 

viewing space through this grid, it becomes manageable and easier to regulate and 

understand. However, this grid is actually “a social, cultural and political technique 

that tells particular stories about people and that can function as a cloaked tool of 

violence.”1600 This grid can be observed in the transitional justice context, by virtue of 

its organising women into distinct categories and thus limiting their access to spaces. 

As has been discussed in previous chapters, Keenan has described how spaces are 

shaped by who has previously occupied them, rendering those spaces more receptive 

to certain identities over others.1601 It has been previously argued that this can be seen 

in the transitional justice context, where processes remain “gendered to men’s 

advantage” and difficult for certain groups to access.1602 Here, it is further argued that 

the continued construction of women as victims of violence perpetuates such a 

constitutivity in future, with women’s other experiences of conflict perhaps less 

frequently reported. 

 

7.4 - Conclusions 

This chapter has ultimately argued that the woman subject emerging in the Liberian 

TRC’s reports is not a pre-existing woman but one constituted by the discursive, 

conceived space of the reports themselves. This chapter described discourses as 

“culturally constructed representations of reality rather than an objective account of 
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reality”.1603 Thus, transitional justice does not exist as one space but as many, and it is 

this multi-spatiality that is argued here to inform participation. Space constitutes the 

acceptable practices and courses of action available to actors, but can also act as an 

obstacle to other practices. Space not only permits certain actions but can proscribe 

others. In this way, subject and space are not only mutually constituting but, 

importantly for any discussion of participation, they can be limiting of one another. In 

this way, spaces themselves can be mutually constituted by the presence of subjects, 

and law can have an equally significant constitutive effect. 

Following arguments that assumptions about the social world are “played out” through 

space, Cornwall has argued that categories presumed homogenous, such as “women”, 

exist only within the spaces that have been created to engage them in participatory 

practices, with these practices serving to constitute them as a “collective entity”.1604 

The same can be observed in the context of the Liberian TRC, where a category as 

diverse as “women” is reconstituted as a homogenous group which exists only within 

the participatory opportunities afforded to it by the TRC process. The TRC’s reports 

actually go further, aligning this newly created group with others, such as children, the 

elderly, and the otherwise vulnerable, creating a new category of person defined by 

their vulnerability to violence, their victimhood, and their ongoing marginalisation. 

For Cornwall, this phenomenon is important to recognise, as she argues that agencies 

view their attempts to engage groups in participation as “a way of engaging or enlisting 

pre-existing collectivities”, when in fact the engagement is the constitutive force which 

creates the group itself.1605  

The reports of the Liberian Truth and Reconciliation Commission acknowledge 

women’s historical marginalisation, both in Liberian society and in transitional justice 

processes the world over. In doing so, they attest to a conscious effort on the part of 

the process to include women in its operations, and to uncover their broad and 

multifaceted identities, experiences, and needs in order to secure to them the full range 
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of human rights in the post-conflict context. However, even with this consciousness, 

the prominent portrayals of women in the reports were often limiting, essentialising, 

and homogenising, emphasising women’s victimhood, vulnerability, and passivity. 

These portrayals are not confined to the space of the TRC. Rather, their constitutivity 

was in production before the TRC process began, with similar portrayals found in the 

legal framework of the TRC, and in international discourses on women’s participation 

in post-conflict peace and justice processes. These constitutivities were also a product 

of choices made by actors in the TRC process, with these choices themselves a product 

of power relations among those actors. Thus, the woman subject articulated through 

the reporting of the Liberian TRC does not exist as an independent entity – she is 

inextricably a part of that space, just as space is a part of her.1606 The discursive space 

of the reporting thus becomes a “process”1607 through which this subject is 

“continuously dissolved and recreated in different configurations”.1608 This continual 

constitutivity of the subject is not only found in the Liberian TRC’s reporting but 

extends beyond that, into the international law and policy which shapes and regulates 

transitional justice and women’s participation therein. In this way, there exists a 

mutually constituting and mutually reinforcing relationship between participation and 

portrayal across the various scales of law, whereby legal standards on participation 

envisage a specific woman subject, resulting in the reproduction of that subject in the 

discourses associated with the transitional justice process. 
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8 – Conclusions 

Transitional justice scholarship has clearly articulated women’s uneven or inadequate 

participation in transitional justice processes as a problem. Both policy and academic 

literature locate this problem in the gendered nature of transitional justice processes 

themselves, which tend towards an overwhelming focus on women’s experiences of 

victimhood. This thesis has investigated the link between the portrayal of women – 

whether as victims or otherwise – and their participation in transitional justice 

processes in order to ascertain the extent to which low participation and reductive 

portrayals were mutually reinforcing. This thesis thus addressed the question of “what 

relationship exists between women’s portrayal in transitional justice processes and 

the modes of their participation?” in an attempt uncover the circumstances, choices, 

and judgments which produce gendered processes.  

The thesis adopted a spatial approach to analysis which considered individual 

transitional justice mechanisms and transitional justice generally as spaces. This 

method of analysis, termed “critical spatial discourse analysis”, locates its theoretical 

framework in the field of legal geography. Because legal geography understands law 

and society as woven together to produce space, legal geographical analysis involves 

teasing apart the spatial, legal, and social strands of a given research subject to 

understand how these elements interact. This untangling of the spatial, legal, and social 

strands of transitional justice reveals how the complex legal environment of the 

transition is mutually constitutive of the transitional space, and the actors who 

participate in that space. The legal geographical concepts of space, complexity, and 

constitutivity serve as tools in unpicking these spatial, legal, and social strands. The 

thesis has argued that this approach expands understandings of transitional justice 

mechanisms beyond perceiving them as neutral places which women struggle to enter, 

thus revealing how laws, actors, and places are in fact mutually constituting. Revealing 

how women are constituted as subjects of transitional justice processes further reveals 

how they act, and are able to act, within spaces of participation, uncovering the 

constitutive relationship between portrayal and participation.  
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In conducting this “critical spatial discourse analysis”, the thesis referred to the 

Liberian Truth and Reconciliation Commission as its case study. This method of 

analysis understands the law which governed the TRC as a form of discourse, and 

discourse itself as a constitutive force which conditions participation by constituting 

participants as legal subjects. Importantly, this analysis proposed that discourse 

constitutes space as well as subjects. In this way, the discursive practices which 

emerge through the reporting of the Liberian TRC establish a conceptual discursive 

space, with that space serving to constitute women as participants in the TRC as a legal 

process. Using a “critical spatial discourse analysis” therefore allows for an 

understanding of how the TRC’s discursive conditions constituted women, and 

subsequently their participation. In doing so, this thesis has emphasised its 

understanding of space as multidimensional. It used the concept of complexity to 

illustrate the multidimensional nature of both space and the law that constitutes it. It 

proposed that the Liberian TRC existed as a series of distinct and overlapping spaces, 

at once physical and imagined – perceived and lived. Importantly, it proposed that the 

TRC’s reporting, as a form of discourse, formed its own representation of space. The 

permeable nature of space and its boundaries means that this discursive space of the 

TRC existed inextricably from the spaces which surround it, defined by its 

complexities. Law, as it emerges through the reporting of the Liberian TRC, is 

similarly complex, with multiple laws existing in a multiscalar, transitional 

environment. 

If law is understood as a means by which subjects are connected to space, this 

complexity becomes very important. The construction of space conditions who is able 

to participate, since participants reciprocally shape the space through their 

participation. The complex nature of space and law impacts access to each, and so the 

inherent complexity of the space and law of the TRC ought to have produced a 

construction of the woman subject which is similarly complex. However, this 

complexity was found not to be reflected in the TRC’s construction of women as a 

category of participant. The analysis of the reports of the TRC found that they 

acknowledge women’s historical marginalisation, and that they attest to a conscious 
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effort to include women in the TRC’s operations, and to uncover their broad and 

multifaceted identities, experiences, and needs. However, the actual construction of a 

woman subject across the reporting is far more limited, with women constituted as a 

homogenous group – singular in their experiences and views. Overwhelmingly, the 

reports emphasised women’s victimhood, vulnerability, and passivity, and understood 

gender in limited terms and as synonymous with women. This homogenised 

construction of the TRC’s woman subject conflicts with the complexity of space and 

law that these reports establish. As such, the reports establish a discourse of complex 

and multiple spaces and laws alongside a discourse of a singular woman subject; a 

discourse that seeks to empower and include women in conflict with another which 

attributes to them reduced agency and capacity. Thus, the reports open a constitutivity 

gap, whereby women’s identities and experiences are only partially captured by their 

portrayal, resulting in fragmented possibilities for participation.  

This constitutivity did not arise spontaneously; rather, it found its roots in the 

documentary heritage of the TRC. Similar portrayals and constructions of the woman 

subject can be found in both the TRC’s own legal framework and in broader 

international discourses on women’s participation in post-conflict peace and justice 

processes. In particular, the construction of the woman subject in the Women, Peace 

and Security Agenda, and the shallow possibilities for participation which began at the 

international law scale and were translated to the scale of the TRC set discursive 

conditions for women and their participation. Such constructions were limited by the 

boundaries set out at the deeper, structural level, which produced a “historically given 

code” for women’s portrayal and their participation.1609 The inability to transgress this 

code, argues Koskenniemi, is itself a product of “socialization” whereby language 

determines belief, rather than vice versa.1610 Indeed, as Delaney has argued, things and 

relationships are not constituted by “law” but by “social actors,” 1611 whose ability to 

exercise constitutive choices is constrained by this “historically given code” or 
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“socialization” process.1612 Thus, the constitutivity of women, as social actors, and of 

their participation in the TRC, as a form of social practice, are not constituted solely 

by law, but also by the choices of social actors at various stages throughout the process, 

with those choices limited by the discursive conditions of the process. This is 

particularly important in the transitional justice context, which involves multiple and 

complex relationships with a wide variety of actors – international and non-

international, state and non-state – who become involved at varying stages of the 

conflict and to varying degrees, all with their own vested interests in the outcome.1613 

This notion of legal constitution by actors is important in terms of women’s 

participation in transitional justice processes. This sees women’s lack of participation 

not as some unavoidable occurrence that happens in the wake of an unseen force called 

“law,” but rather as a choice made by actors who are empowered by their own legal 

constitution in a way that women in conflict scenarios often are not. In a similar way, 

the modes of participation available to women will be similarly constituted by the 

space of participation and by choices made by other actors able to access that space.  

In the face of such critique, it might reasonably be asked “where do we go from here?”. 

This thesis suggests that its findings present an opportunity for further research in this 

area. This thesis was purposeful in its intent to pursue a discursive methodological 

approach. It made clear that conducting a critical spatial discourse analysis was a novel 

approach to research in this field, with the potential to reveal the relationship between 

women’s participation and their portrayal in transitional justice contexts. Applying this 

method to an analysis of the Liberian case study provided a further unique contribution 

to knowledge. In its analysis, this thesis has intended to contribute to an ongoing 

challenge to the “hegemonic reach of legal liberalism” that was described in the first 

chapter.1614 But this thesis alone cannot represent a holistic challenge to that hegemony. 

While the thesis has proposed that women’s opportunities for participation are 

presupposed by their limited constitutivity in law and in the discourses associated with 

transitional justice processes, these findings represent the beginning of this “story”. It 
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is proposed here that, with appropriate funding and further training, ethnographic 

research in this field could continue this challenge, while also developing the approach 

and the findings of this thesis. 

Furthermore, in considering directions for future research, this thesis argues in favour 

of a greater consciousness of the constitutive power of law as a form of discourse, and 

of transitional justice processes as forms of space. International human rights law has 

been argued throughout this thesis to be neither as universal nor neutral in nature as 

sometimes presented, but perhaps a way forward is an acknowledgement of that fact. 

Discussing the formalism of international law, Koskenniemi proposes that formalism 

“can no longer be blind to its own politics”.1615 He suggests that, rather than considering 

international law as neutral standards universally applied, “it must enter the political 

terrain with a programme of openness and inclusiveness” as a “utopian commitment” 

which accounts for the subjectivity of international politics.1616 This thesis concludes 

with a similar argument. If international law – and transitional justice processes, by 

extension – cannot be said to be universal in nature, then this need not mean that these 

entities ought to be rejected entirely. It is not necessary to “surrender” the “field of 

international law”.1617 Rather, these concepts ought to be approached with an 

understanding of their history, of their politics, and of the culture in which they are 

being applied.1618 It must be acknowledged that transitional justice processes do not 

exist in a vacuum and are not applied on a blank, apolitical terrain. While the Liberian 

TRC’s reports demonstrate a consciousness of the historical pitfalls associated with 

ensuring women’s participation in transitional justice processes, and of addressing 

women’s experiences through such processes, they are nevertheless argued here to 

have been unable to countenance their own capacity for perpetuating these problems 

through their discourse. The approach to transitional justice suggested here therefore 

                                                 
1615 Martti Koskenniemi, “‘The Lady Doth Protest Too Much’ Kosovo, and the Turn to Ethics in 

International Law” (2002) 65(2) Modern Law Review 159, 174 
1616 ibid 
1617 Fagbongbe (n 191) 409 
1618 Jane Holder and Carolyn Harrison, “Connecting Law and Geography” in Jane Holder and Carolyn 

Harrison (eds), Law and Geography (Oxford University Press 2003) 4 
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requires more than a self-consciousness with regards to the greater social, political, 

and historical context of the space; it requires an understanding of the process’s 

position within that space: an understanding of its “spatiality”.1619 Furthermore, it 

requires an understanding of how that position serves to shape the space itself. 

Transitional justice requires an approach which understands that transitional justice 

processes will mutually constitute the spaces, laws, and subjects that they encounter.  

This thesis has critiqued the constitutivity of women through the reports of the Liberian 

TRC. However, in doing so, the aim of this thesis is not to deny that women experience 

victimhood during conflict; that conflict renders them vulnerable; that they are capable 

of extraordinary contributions to peace; or that their gendered concerns require specific 

attention. Rather, this thesis has aimed to interrogate these identities and how they are 

constructed by law and by space. Recognising women’s experiences of violence, harm, 

abuse, and violation without reductively constructing them as victims is a “perennial 

question facing feminists”.1620 It has been argued that “liberal identity politics” are 

focused on facilitating particular groups’ “inclusion within a system rather than 

systemic change.”1621 This is reflected in mainstream feminist critiques of transitional 

justice and the approaches of states and the United Nations in improving women’s 

participation in transitional justice processes. These efforts often aim to facilitate 

inclusion in existing processes, rather than eradicating the processes which facilitate 

women’s continued exclusion. As such, Rimmer has argued that women in the 

transitional justice context “need to be offered a script which does not cast them only 

as victims of sexual violence.”1622  

While the translation of discursive conditions from the international scale of law to the 

local has resulted in the constitutivities outlined in this thesis, that does not make the 

dominance of such portrayals inevitable. Legal rules, by their nature, are “open-

                                                 
1619 Keenan (n 112) 40 
1620 Harris Rimmer (n 1223) 143 
1621 Keenan (n 112) 18. See also Wendy Brown, “Wounded Attachments” (1993) 21(3) Political Theory 

390, 398 
1622 Harris Rimmer (n 1223) 143 
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ended”,1623 and as such there is nothing to suggest that they can only be imagined in 

the way that they are currently. These rules are also defined by compromise, reflecting 

the conflicting objectives of the many states who came together to agree them.1624 

Having been agreed in this way gives rules a “validity” beyond the legal status of their 

legislation: that states agree rules of international law and each sign up to abide by 

those rules implies that states “give up their particularity in order to participate in what 

is general”.1625 States are argued to put aside their subjective self-interest in the name 

of creating generalised standards which can be applied across numerous local cultural 

contexts. In the Liberian context, the application of such generalised standards was 

argued to have contributed to limited constitutivities of women. However, such an 

outcome is not to be taken for granted. 

As Björkdahl and Buckley-Zistel have argued: “the local is not merely the victim of 

the global but always also has the potential for agency – that is, to contribute to the 

shaping of the global”.1626 The Liberian TRC, while shaped by the discourse of its 

reporting, and those discourses associated with its documentary heritage, perhaps still 

offered an opportunity to conceive of transitional justice and women’s involvement 

therein in a different way. Perhaps through consideration of “alternative feminist 

practices articulated by peripheral subjects” and “appreciation of the lessons to be 

learnt” from the past, this relegation of peripheral subjects can be overcome.1627 Indeed, 

Cornwall proposes, following Foucault, that the “strategic reversibility” of power 

relations means that no constitutivity is ever fixed: they always provide “possibilities 

for subversion, appropriation and reconstitution”.1628 Law may draw boundaries around 

the woman subject of transitional justice, but it is always possible to reject “the 

boundaries that we are all tempted to erect for reasons of solidarity, safety, simplicity 

and loyalty”.1629 Thus, an alternative constitutivity could allow for a “multidimensional 

                                                 
1623 Koskenniemi “What is International Law for?” (n 8) 37 
1624 ibid 
1625 ibid 40 
1626 Björkdahl and Buckley-Zistel, “Spatializing Peace and Conflict” (n 340) 8 
1627 Heathcote, “Participation, Gender and Security” (n 1415) 50 
1628 Cornwall, “Spaces for transformation?” (n 310) 81, citing Foucault, “Governmentality” (n 651) 
1629 Otto, “The Gastronomics of TWAIL’s Feminist Flavourings” (n 194) 351 
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understanding of subjectivity” which accounts for women’s multiple and complex 

experiences,1630 allowing women the opportunity to articulate these experiences, to 

articulate their needs, and to have these needs addressed in the transitional justice 

context. It could provide not for a singular, universal woman, but for a “universal rich 

with all that is particular”.1631  

  

                                                 
1630 Heathcote, “Participation, Gender and Security” (n 1415) 49 
1631 Aimé Césaire, Discurso sobre el colonialismo (Akal 2006) 84, cited in Grosfoguel (n 86) 95 
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