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CHAPTER FIVE

RECOVERABLE LOSS

One of the fascinations of product liability law is its
treatment of the various types of damage which can be
caused by a defective product. It is generally accepted
that a broad distinction can be drawn between pure
economic loss and other types of damage caused by
products (personal injury, property damage, and
economic loss consequential upon personal injury or
property damage) with the general rule that losses of
the former category cannot be recovered.[1] This
division, which as we will discover is rather difficult
to draw, is mirrored in the broad scheme of the
Consumer Protection Act 1987, which excludes recovery
of pure economic 1loss. Also, as the short title
suggests, the Act excludes damage to commercial
property.[2] The dichotomy between purely economic loss
and other damage will be reflected in the treatment in
this work of non-recoverable and recoverable loss. This
current chapter will focus upon losses other than the
purely economic, and the next deals with pure economic
loss. It will be noticed that some difficulty has been
experienced by courts regarding the treatment of damage

to the defective product itself, including damage
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caused to a product by a defective component part and
that in only 1limited circumstances are these losses
recoverable. Recoverable losses resulting from such
damage are dealt with in this current chapter. The
question of recovery of losses which are the result
solely of a product failing to match the standards
expected of it raises interesting issues as to the
nature of the contract/tort dichotomy. These are of
particular significance as regards pure economic loss
and hence discussion of these matters is in the main

postponed until the next chapter.

It would be an apparent anomaly of this area of tort
law, in the context of negligence liability in general
as well as strict 1liability under the Consumer
protection Act 1987, if the user of a product were able
to obtain compensation where the product causes
personal injury, or where it causes damage to other
property, but cannot obtain redress where the product
damages itself or without such damage simply fails
properly to function, posing no threat of damage to
person or property. What is the position, for example,
where I purchase a new motor car, which fails to
operate? Is no remedy in negligence (in the absence of
course of mis-statements' liability) available? Will
there be a basis for liability under the new Act? Does
the law of tort/delict refuse to bring home to the
producer of such a product 1liability for the 1loss

caused to the user, even although the producer
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indirectly has appropriated much of the price paid by
the purchaser of the car? 1Is the law content to
channel liability back to the producer via a contract
claim by the retailer, or any other party in the chain
of supply who has been made liable to the buyer? O0Of
course, there will be significantly less room for an
eventual contract remedy against the producer if the
purchaser bought in a private sale and hence without
the protections afforded by the Sale of Goods Act
1979.[3]

Matters get even more involved when consideration is
given to damage to the defective product itself. Let us
suppose that a car is defective because of a component
part such as a fuel pump which has failed. Assume also
that the pump failed when the car was being driven, and
that this caused damage to the engine, but no damage to
any other property or to any person. Is this a case of
pure economic 1loss, which prima facie cannot be
recovered? Or is it a case of damage to property, so as
to ground a claim? Has the product itself been damaged?
This raises the issue of whether a car is to be treated
as a product for these purposes, or whether the

component part alone should be so regarded.

This chapter will examine the law on recoverable damage
caused by defects in products with a view to answering

such questions. Against the background of the existing
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law, the rules in the 1987 Act will be discussed.
Thereafter, the way in which the American system has
coped with these difficulties will be analysed, before
considering the potential development of the 1law in

this area.

Recoverable loss - the existing law

The initial difficulty is to draw a distinction between
pure economic loss and other losses. Following Junior

Books v The Veitchi Co.,[4] in which the pursuers

recovered for economic loss caused by defects in
flooring, it might be thought that pure economic loss
could simply be defined as financial loss caused solely
by the fact that a product, which poses no threat of
harm to person or property, is defective. However, at
least some judges have been reluctant to describe even

the loss in Junior Books as purely economic. In Tate &

Lyle Industries v GLC,[5] Lord Templeman (with whose

speech both Lord Keith and Lord Roskill agreed) spoke

of the damage in Junior Books as being damage to

property, thereby characterising the loss in that case
as other than purely financial. Such a view does seem
to stretch the categories of loss in this area too far

and the traditional view that the loss in Junior Books

was purely financial surely is the more tenable.[6]

If we accept the definition of purely economic loss

just given, we are still far from a clear picture of
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the full range of possible losses. There are at least
five categories of 1loss which could be caused by a

defective product:[7]

(a) damage to person or property caused by a defective
product, and financial losses consequent wupon such

damage;

(b) the cost of repair or replacement of products so as
to remove the danger threatening aspect of the defect,
and financial 1loss such as loss of profits consequent

on the product being unusable;

(c) damage to the product itself caused by the defect

in it;

(d) the cost of repair or replacement of products so as
to remove a defect which does not pose a threat to

person or property;

(e) 1loss of profits or other financial 1loss caused
solely by the fact that the product is defective; that
is, where it poses no threat of damage to person or

property or to itself.

The line between recoverability and non-recoverability
is, it is suggested, drawn before items (d) and (e)

above.
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The first three types of loss are examples of actual or
threatened physical loss and consequential financial
loss, as distinct from items (d) and (e) which are
types of pure economic loss other than that resulting
from physical damage. The 1last two heads could be
viewed as loss resulting from the simple failure of the
product to match expectations. So, under head (d), the
cost of repairing the product in order to remove the
defect could be characterised as purely economic loss.
Arguably, the cost of repairing a product which has
caused some damage to person or property or which poses
a threat of such damage, is itself pure economic loss.
The simple fact that such a loss is tied in with a
larger claim for actual or threatened property damage
and consequential financial loss, does not disqualify
that portion of the 1loss from being purely economic.
Similarly, financial 1loss consequent upon the product
being unusable (where it poses no threat of damage to
person or property), such as 1loss of profits, may be
regarded as not related to or consequential upon
personal injury or property damage, and hence as purely
economic. These considerations prompt the following
division: physical damage to person or property, and
consequential financial loss, is the province of the
current discussion. Included in this discussion will be
physical damage to the product itself, the cost of
repairing or replacing a defective product which poses
a threat to person or property, and financial loss

consequent upon such a product being unusable. Cost of
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repair of a product posing no such threat, financial
loss consequent only upon the unusability of this type
of product, and pure loss of expectation in that the
product does not match the required standard, will be

discussed in the next chapter.

(a) Personal injury, property damage and consequential

financial loss

Little need be said about the recovery of damages for
personal injury or damage to property since the normal
rules of damages in delict/tort apply to such losses
when caused by product defects, and since the
recoverability of such losses is long established. Full
discussion of this matter is covered in the standard
texts.[8] Of more interest for our purposes is the
recovery of economic 1loss consequential upon damage to
property. As well as the standard requirement of
forseeability of the economic loss, it must be causally
proximate to the physical harm.[9] But there 1is an
additional condition of 1liability. In a series of
recent decisions [10] the appellate courts in Scotland
and in England have reasserted the established rule
(which had nonetheless contained some room for
argument[11]) that only a person with a possesory or
proprietary right to the property damaged can sue to
recover economic loss consequential upon that damage.

Thus, in The Aliakmon[12] Lord Brandon stated:
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"My Lords, there is a long line of authority for a
principle of law that, in order to enable a person
to claim in negligence for loss caused to him by
reason of loss of or damage to property, he must
have had either the 1legal ownership of or a
possessory title to the property concerned at the
time when the loss or damage occurred, and it is
not enough for him to have only had contractual
rights in relation to such property which have been
adversely affected by the 1loss of or damage to

it."[13]

This principle has recently been applied in three

Scottish cases [14], including North Scottish

Helicopters v United Technologies Corp.[15] in which

the 1lessors of a helicopter sought to recover for
damage to the helicopter and for consequential economic
losses, resulting from alleged defects in the rotor
brake unit which had, it was argued, caused a fire. On
a preliminary proof, the 1lessors were held to be
entitled to sue. The principle has also recently been

applied in the Court of Appeal, in Transcontainer

Express Ltd. v Custodian Security Ltd.[16] To this

general rule there may [17] be some very limited
exceptions [18] but these possible exceptions are of

no application in the ordinary product liability case.

In one of the few relatively modern product liability
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cases in which the issue of recovery of consequential
financial 1loss has been discussed, the court was

prepared to leave the question open. In Lambert v Lewis

[19] the House of Lords considered an appeal from a
decision that the retailers of a defective towing
hitch, who had incurred liability for the deaths caused
by the defect, could not pass that liability on to the
manufacturers. The House of Lords did not require to
decide that particular point, having allowed the
retailers' appeal on other grounds. However, Lord
Diplock stated that he did not wish the decision to be

regarded as approval for the proposition that:

"where the economic loss suffered by a distributor
in the chain between the manufacturer and the
ultimate consumer consists of a liability to pay
damages to the ultimate consumer for physical
injuries sustained by him, or consists of a
liability to indemnify a distributor lower in the
chain of distribution for his 1liability to the
ultimate consumer for damages for physical
injuries, such economic 1loss is not recoverable

under the Donoghue v Stevenson principle from the

manufacturer'.[20]

There is a strong argument that the decisions in The

Aliakmon [21]and in Candlewood[22] solved this issue by

denying recovery in the. circumstances outlined by Lord

Diplock. However, in The Kapetan Georgis, [23] (FT Oct.
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15 1987) a chain claim of the type referred to in
Lambert [24] was held to be arguable in tort. Thus, it
is possible that in a chain claim which originates from
a claim based upon physical damage the general rule

reaffirmed in the recent cases may admit of exception.

It could be argued, in the wider frame, that the
requirement that the 1loss be consequential upon
physical damage is a rather arbitrary and crude test in
an area fraught with definitional difficulty and which
merits a rather more subtle approach. What is economic
loss in the first place?[25] Any damage to property
causes economic loss in the sense that the property is
worth less than before the damage; financial
compensation is the preferred method of compensating
for such harm, and it may seem rather artificial to
classify the loss as other than economic. The standard
counter argument is of course that a line has to be
drawn somewhere, lest the floodgates be opened.
Pragmatic considerations, including the need for legal
practitioners to be able accurately to advise clients,
mean that the physical loss criterion is preferred to a
more sophisticated or complex approach. There is, it is
suggested, a forceful counter argument that a generally
expressed floodgates fear is a rather inexplicit policy
reason for denying or 1limiting 1liability; a more
sophisticated and rational approach which admits
consideration of such factors as the availability of

insurance cover and differences between commercial and
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non-commercial pursuers might produce a better formula

for drawing the line.

Recent decisions do not however evidence any
willingness on the part of the courts in the UK to
develop a more appropriate tool than the physical loss

test. For example, in Muirhead v Industrial Tank

Specialities[26], the Court of Appeal strongly

reaffirmed the predication of economic loss recovery on
the presence of physical damage. The facts of the case
are relatively simple and provide an excellent
illustration of the dichotomy between types of loss. A
wholesale fish merchant lost his entire stock of live
lobsters when the process by which the tanks were to be
oxygenated failed to perform its task. This failure was
traced to defects in the electric motors of water pumps
which had cut out when they should have been in
operation. Claims against the supplier of the £fish
storage tank and the supplier of the pumps having
proved unsuccessful the plaintiff was left with an
action in tort against the manufacturer of the electric
motors. It was established that these motors had
suffered frequent failures in operation due to their
inability to cope with the voltage range of the UK
electricity supply. Thus there was no real difficulty
in asserting a case based on the defectiveness of the
product. The plaintiff argued that the various losses
which he had suffered, including the market value of

the lobsters and the cost of cleaning out the lobster
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tanks, ought to be recoverable in a tort action on the

basis, inter alia, of Junior Books. Although in the

leading opinion Robert Goff LJ did not mention the

case of Spartan Steel & Alloys Ltd. v Martin & Co.

(Contractors) Ltd.[27] his two colleagues in the Court

of Appeal felt constrained to follow this decision and
the court wunanimously disallowed recovery in tort for

the purely economic loss. In Robert Goff L.J.'s words:

"I therefore conclude that the manufacturers should
be held liable to the plaintiff , not in respect of
the whole economic loss suffered by him, but only
in respect of the physical damage caused to his
stock of lobsters, and of course any financial loss
suffered by the plaintiff in consequence of that

physical damage'" [28]

At first instance, the physical damage to the lobsters
was held to be beyond recovery as unforseeable, but the
economic losses were held recoverable on the basis of

Junior Books. Is there any material difference in a

case such as the present between the first instance
result, liability for economic loss, and the result on
appeal, liability for physical damage and consequential
economic loss? Put simply, which of the heads of damage
claimed by the plaintiff were outwith the category of

consequential economic loss?

This raises the more general question of the meaning of
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'consequential' in this context. The formulations used
in the cases include:'"truly consequent wupon material
damage" [29]; '"directly and immediately connected"[30];
"consequential upon forseeable physical injury or
damage to property''[31] Rightly, these have been
described as ''mot particularly illuminating" [32] for
the judges have not in fact given any real criteria
for deciding whether a particular loss is or is not
consequential. In this connection, Lord Denning's view
[33] that the courts experience no real difficulty in
placing cases in one category or the other is of little
assistance to legal advisers for whose apparent aid
the current need for pragmatism is invoked.[34] It is
well established that consequential pecuniary loss can
include potential gains such as loss of profits which
failed to arise because of the physical damage.[35] For
example, it does seem clear that 1loss of profits on
intended sales of the lobsters in Muirhead was a causal
consequence of physical damage to them, as indeed was
the cost of cleaning the tank. Yet the Court of Appeal
declined to treat 1loss of profits as consequential,
placing this loss it seems in the category of the
purely economic.[36] Obviously, the physical harm to
the plaintiff's property - the lobsters themselves -
was compensable. But additional sums claimed by the
plaintiff as loss of interest on capital which had been
deployed, and/or 1loss of availability of working
capital would appear to have been outwith recovery. As

O'Connor L.J. made plain, the decision in Spartan Steel
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had to be preferred to that in Junior Books:

"The heads of damage in the statement of claim show

that this case is so close to Spartan Steel and

Alloys Ltd. v Martin & Co. (Contractors) Ltd.

[1972] 3 all ER 557,[1972] QB 27 that in my
judgement it should not be distinguished from that
case; until it is overruled we are bound by it. The
defendants negligently cut the electricity to the
plaintiffs' factory, a batch of metal in the
furnace was damaged and they were unable to process
four further batches. By a majority this court held
that they were entitled to recover the value of the
damaged batch, and the consequential loss of profit
thereon, but could not recover the 1loss of profit

on the lost batches."[37]

It is regrettable that the court did not attempt a more
clear and sophisticated analysis of the issues
presented in this case. For example, the plaintiff
claimed for the cost of the pumps; was this
irrecoverable as pure economic loss or recoverable as
physical damage to property? what was the product, the
pump or the component motor? Was there damage to the

defective product itself?

The lack of treatment of these matters in the decision
is disappointing but of more pressing importance for

the present discussion is the impact of the case on the
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recoverability by a consumer of loss caused by a
defective product. Any hint that the decision in Junior

Books created a major inroad into the Spartan Steel

principle has been rejected, and the position remains
that the consumer cannot recover from the manufacturer
for loss other than that which 1is, or which is
consequent upon, personal injury or physical damage,
unless there was a very close proximity or relationship
between the parties and the ultimate purchaser had
placed real reliance on the manufacturer rather than

the vendor.

In the light of Muirhead, it must be concluded that

Junior Books has had a relatively minor impact upon

Spartan Steel. In the former case Lord Roskill

countenanced the possibility of preferring the dissent

in Spartan Steel to the majority view, [38] but later

decisions have effectively restricted Junior Books to

its own facts.[39] This has significantly diminished
the prospect of any such a re-evaluation of the

principles laid down in Spartan Steel.

(b) Cost of repair or replacement of products which

pose a threat of harm to person or property, and

consequential loss

The traditional approach to the question as to whether

repair or replacement costs and any consequential
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financial loss are recoverable in delict has been to

assume that the protection afforded by Donoghue v

Stevenson(40] principles related only to safety
deficiencies in products. 1In the result, such costs
were perceived as irrecoverable unless the defective
product posed a threat to persons or property.
Authority for this proposition can be traced to Spartan

Steel and in particular to Anns v Merton LBC,[41] in

which the cost of removing a danger caused by an unsafe
house was held to be recoverable in tort. The measure
of damages in such an instance is the cost of remedying
the defectiveness of the product.[42]1It may be,
however, that the danger-threatening defect is
irremediable by repair, causing the product to be a
total loss. Here, the cost of remedying the defect in
the product 1is the value of the product itself since
removal of the danger necessitates replacement of the

product. In Batty v Metropolitan Realisations Ltd.[431],

another defective premises case, the plaintiff was
permitted to recover in tort (and in contract) damages
equal[44] to the value of the property. So, the pursuer
could effectively 'get his money back' as long as the

defect in the product created a risk to safety.

In Junior Books both Lord Keith [45] and Lord Roskill

[46] were of the view that recovery from the
manufacturer in tort or delict was possible where the
plaintiff had repaired or replaced defective products

so as to remove a threat of danger to person or
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property. The matter has also been discussed in an

important Canadian decision. In Rivtow Marine Ltd. v

Washington Iron Works [47], the charterers of a barge

which was fitted with cranes suffered loss when it was
discovered that the cranes were dangerously defective.
The plaintiff charterers were unsuccessful in their
claim to recover in tort for the cost of repair, the
court taking the view that such damage sounded in
contract and not in tort. However, damages for loss of
profits during the time when the crane was undergoing
repair was considered held to be recoverable in tort.
It was held that the manufacturer and the distributor
were liable for this loss on the basis that they knew
about the defective nature of the crane and ought to
have warned the plaintiff of the dangers. The crane had
to be repaired during the busy season rather than
during the slacker times of the year, and in a rather
curious finding, the court held the measure of damages
to be the difference between the loss of profits during
the time when the crane was inoperative and the loss of
profits had the crane been out of use during the off-
season. But in a powerful dissent [48], Laskin J.
stated that in his view the manufacturer should incur
liability in tort both for the cost of repair and the

loss of profits[49] already given.

"The case is not one where a manufactured product
proves to be merely defective (in short, where it

has not met promised expectations), but rather one
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whereby reason of the defect there is a forseeable
risk of physical harm from its use and where the
alert avoidance of such harm gives rise to economic
loss. Prevention of threatened harm resulting
directly in economic 1loss should not be treated

differently from post-injury cure.'" [50]

Moreover, Lord Denning has remarked, albeit obiter, in

Dutton v Bognor Regis UDC[51] that the manufacturer

ought to be liable for the cost of repair of a defect
discovered in time to prevent injury. Thus, there is a
steady stream of dicta supporting the recovery of
economic loss comprising the expenditure necessary to
make a product safe in the sense of removing its threat

to person or property [52].

One of the key issues underlying the question of
liability is whether the defect actually does pose a
threat to person or property. In many of the defective
premises cases [53] the dangers were self evident, but
it is 1likely that in products cases this matter will
less easily be determined. What for example of the
motor car with the defective component which will cause
a danger if the car is used? If the user discovers the
problem and so does not use the vehicle there will be
no threat to person or property, and hence no recovery.
If he does use the car in the knowledge that it is
dangerous, assuming that this can be proved, he will

find arguments such as contributory negligence advanced



310
against him. It might be argued that the appropriate
principle here 1is that damages will be recoverable on
the basis that the product if used is dangerous.
Alternatively, and this 1is more in consonance with the
general judicial approaches to such issues, a more

imminent threat of danger could be required.

Similarly, suppose that a car seat belt is defective.
Prior to starting the car the driver finds that the
seat belt mechanism does not work and thus that the
belt does not lock. Do we here have a shoddy product
and hence no tortious or delictual recovery or have we
a danger to person or property, enabling a damages
claim to sound against the manufacturer concurrently in
contract and in tort/delict? It 1is suggested that
current Jjudicial thinking would cause the 1lack of
imminence of the danger to point to 1liability in

contract only.

Although not directly vouched by authority, it seems
clear that economic 1loss, such as 1loss of profits,
which is consequential upon the need to remedy
dangerous defects is recoverable on the same principles

as stated earlier in the context of damage to property.

The principle that only persons with a proprietary or
possessory right in property can sue in respect of
damage to the property, applies with equal force to

both the cost of removing dangers and to consequential
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economic losses.

(c) Damage to the defective product itself.

It would seem that the 1logical way to approach the
question of damage to the defective product itself is
to treat it not simply as another form of physical
damage to property, but rather to ask the question of
whether damage was caused or threatened by a dangerous
defect in the product. This would allow the criteria
already discussed to be used as a means of drawing the
line between recovery and non-recovery. It would also
preserve the apparent distinction between tort or
delict as a protection against unsafe products and
contract as a protection against safe but shoddy
products.[55] Unfortunately, there is a marked lack of
Scottish or English authority on this matter, although
as will shortly be noticed a number of US decisions
involve consideration of the issue. It could also be
argued that any damage to the defective product itself
is physical damage and hence is recoverable under
traditional rules. Support for this line can be drawn

from the treatment of the loss in Junior Books as

physical damage by the court in Tate & Lvyle,

supra.,which is consistent with the view of the Lord
Ordinary (Grieve), who dealt with the matter at first
instance, and who regarded the property damaged by the
defenders' alleged negligence as the property supplied

by them to the pursuers, that is the upper layer of the
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floor laid in the factory.[56]

It could also be asserted that the decision in Junior
Books has goes further than the approach favoured in
some of the American jurisdictions that for damage to
the defective product itself to be recoverable that
damage must result from some impact or explosion. [57]
Compensation for damage not caused in this way was of

course recovered in Junior Books. However, the danger

of extrapolating too much from that now rather isolated
decision must be avoided, and it is 1likely that
recovery of compensation for 1loss caused by simple
deterioration or shoddiness is possible only in the

very limited circumstances in which Junior Books has

extended the duty of care.

The traditional 1line of authority supports the
proposition that a danger or actual damage to person or
other property is required before recovery of damages
in respect of defects in products themselves will be

allowed. In his dissenting speech in Junior Books, Lord

Brandon perceived as central the distinction between a
dangerous product and an unmerchantable one. Speaking
of considerations which ought to limit the duty of

care, he said:

"The first consideration is that, in Donoghue v

Stevenson itself and in all the numerous cases in

which the principle of that decision has been
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applied to different but analogous factual
situations, it has always been expressly stated, or
taken for granted, that an essential ingredient in
the cause of action relied on was the existence of
danger, or the threat of danger, of physical damage
to persons or their property, excluding for this
purpose the very piece of property from the
defective condition of which such danger, or threat

of danger, arises.'"[58]

Here, his Lordship was clearly confining recovery to
those instances in which other property was damaged or
threatened. Where the property damaged or threatened by
the defect is the product itself, the question of
whether the danger created is a danger to other
property does not admit of an obvious answer,
especially where the danger to the product is caused or
threatened by a defective component part. This matter

exercised the Court of Appeal in Aswan Engineering

Establishment Co. v Lupdine Ltd. (Thurgar Bolle Ltd.,

third party) [59] Lloyd LJ put the difficulties thus:

" If I buy a defective tyre for my car and it
bursts, I can sue the manufacturer of the tyre for
damage to the car as well as injury to my person.
But what if the tyre was part of the original
equipment? Presumably the tyre is other property of
the plaintiff, even though the tyre was a component

part of the car, and property in the tyre and
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property in the car passed simultaneously. Another
example, perhaps even closer to the present case,
would be if I buy a bottle of wine and find that
the wine is undrinkable owing to a defect in the
cork. Is the wine other property, so as to enable
me to bring an action against the manufacturer of
the cork in tort? Suppose the electric motors in
Muirhead's case had overheated and damaged the
pumps. Would the plaintiff have recovered for
physical damage to the pumps as well as the

lobsters?'"[60]

Commenting that he did not find these questions easy,
Lloyd LJ drew attention to the curious lack of English
authority on this point, in contrast to America with
its more highly developed product 1liability laws.
Having noted the presence of US authority, none of
which was cited before the court, Lloyd L.J. concluded,

without any real reasons for his view:

"My provisional view is that in all these cases
there is damage to other property of the plaintiff,

so that the threshold of 1liability is crossed."

[61]

Thus, it is quite clear that damage within a defective
product may fit into the category of physical damage to
other property. But damage to the defective product

itself which cannot be treated as damage to other
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property remains beyond recovery in tort/delict. This
is borne out by Lloyd L.J.'s view in Aswan [62] that

he was

"assuming 1in Aswan's favour that the damage was
damage to other property, and not a defect in the

property itself."

Nicholls LJ, described the argument that there was a
distinction between the containers and their contents

in the present case as

"surprising and unattractive, having regard to the
nature of the goods, the nature of the defect, and

the nature of the damage sustained." [63]

He then gave some examples of situations in which the
imposition of 1liability on the manufacturer of a
container would stretch the duty of care '"unacceptably
far'" [64] In his view, where a carrier bag tears open,
and the contents, an expensive piece of jewellery, is
broken, the imposition of liability on the maker of the
bag is unreasonable. He then suggested that it is for
the wultimate consumer to satisfy himself that the
container is strong enough to hold whatever he wishes
to place therein. [65] Although there is some force in
this view it is suggested that in these instances there
is, very clearly, damage to other property and that

the appropriate way to exclude liability would be on
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the basis that use of the container for the particular
purpose was unforseeable, the losses incurred

therefore being too remote.

Proposals for change

Not all of the proposals for change offered comment on
the gquestion of recovery of property damage. For
example, the Pearson Report was silent on this issue as
its terms of reference restricted it to compensation
for death or personal injury. The Strasbourg Convention

was similarly limited in its application:

Article 3 states that:-

" The producer shall be liable to pay compensation

for death or personal injury caused by a defect in

his product".

Paragraph 18 of the explanatory report on the

convention explains the reason for this limitation:

"The committee decided to limit the convention only
to damage causing death or personal injuries...It
in fact decided that, owing to a lack of time it
was not possible to make a thorough study of the
questions relating to damage caused to goods which
in some respects raised different problems (for

example, it was not certain that the definition of
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'defect' given in paragraph c¢ of Article 2 could be
applied to material damage)...Furthermore, certain
experts considered that a convention which
introduced a system of strict liability could be
more easily ratified by States if it was limited
only to damage causing death or personal
injuries.... The committee considered that the
matter relating to damage caused to goods could,
with useful purpose, be dealt with in a separate

instrument."

The Law Commisions were able to devote some time to the
matter of recoverable damage [66]. It was felt that if
the scheme of strict liabiity was to extend to property
damage and other types of loss then a number of basic
concepts, such as the meaning of defect, the question
of contracting out of 1liability, the imposition of
financial limits, the burden of proof and the setting
of time limits, would require to be reconsidered, since
different considerations were thought to apply
depending upon whether property damage and other losses
were included. The majority of respondents to the Law
Commissions' consultative document who favoured the
inclusion of property damage took the view that it
should not go beyond personal belongings. The
Commissions went on to lay great stress on the question

of insurance:

"provided that the claimant had taken out first
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party insurance his new remedy against the
producer, in strict 1liability, would be of no
immediate benefit to him but only to his insurers.
On the other hand the extra cost to the producer of
insuring against third party claims for damage to
property would be passed on to the general public
in the price of the product. Overall, those members
of the public who took out first party insurance
would be worse off than under the existing law, as
they would be paying the same for their own
insurance but would have to pay more for the
products. We believe that first party insurance in
relation to property ought generally to be
encouraged, and we are worried that including
property damage in the regime of strict liability
would add to the cost of products without a
commensurate increase in benefit to the public. We
accordingly recommend that strict liability for
defective products should provide compensation for
personal injury and death, but not for property
damage or for other heads of damage, such as pure
economic loss. We have considered whether we ought
to recommend a small relaxation of our
recommendation in respect of personal property,
such as clothing damaged at the same time as the
personal injury; but difficulties of definition
have persuaded us not to do so. Whilst there might
be thought to be a strong case for including an

injured man's clothing (against damage to which he
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is unlikely to have insured) we can see no way of
distinguishing between a wealthy man's shirt and
the gold and diamond cufflinks in it. And we are
clearly of the opinion that valuables of this sort
(which will almost certainly be covered by first

party insurance) ought to be excluded."

These arguments did not find favour with those involved
in preparing the EEC Directive. From the original
version of the Directive, a scheme of strict liability
which included compensation for damage to personal
property was recommended. The impetus behind this
inclusion of certain types of property damage is the
Council resolution of 14 April 1975 on a preliminary
programme of the European Economic Community for a
consumer protection and information policy [67]. The
professed objective of this resolution is the
protection of the economic interests of consumers as
well as their health [68]. Thus, the Explanatory

Memorandum observes that:

"Limiting the scope of the damage for which
compensation must be paid to the economic
consequence of death and to personal injury is not
possible, since it would not meet the need for an
adequate consumer protection system....The scope of
the directive therefore also extends to damage to
property in so far as this is necessary to protect

the interests of consumers, but does not extend to
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damage to economic interests in the commercial

sphere'" [69]

Article 9 contains the the Directive's definition of

'damage’' :

"For the purposes of Article 1, 'damage' means:

(a) damage caused by death or by personal injuries;
(b) damage to, or destruction of, any item of
property other than the defective product itself,
with a lower threshold of 550 ECU, provided that
the item of property:

(i) is of a type ordinarily intended for private
use or consumption,and

(ii) was used by the injured person mainly for his

own private use or consumption."

The reasoning behind this provision is given in the

Explanatory Memorandum [70]:

"..In deciding whether compensation is to be paid
in respect of damage to property, account must be
taken of whether the property damaged by the
defective product meets the criteria 1laid down...
An objective and a subjective criterion have been
used to define the scope of the directive. The
damaged property must firstly be of a type normally
acquired only for private use or consumption. The

term 'private' is used to indicate the activities
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of the injured person outside his work or
profession. Secondly, a further requirement must be
laid down in the form of the subjective purchaser
at the moment of purchase or, alternatively, the
subjective use at the moment when the damage
occurred, likewise aimed at private use and not

commercial use or consumption."

The original draft of the directive contained no lower
limit on recoverable damage and so no justification for
the imposition of a lower 1limit is given in the
Explanatory Report, but the preamble of the final

version of the Directive states that:

"Whereas the protection of the consumer requires
compensation for death and personal injury as well
as compensation for damage to property; whereas the
latter should nevertheless be limited to goods for
private use or consumption and be subject to
deduction of a lower threshold of a fixed amount in
order to avoid litigation in an excessive number of

cases."[71]

The explanatory report goes on to deal with the
crucially difficult point of damage to the defective

product itself.[72]

"Claims for compensation in respect of damage to or

the destruction of the defective product itself are
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excluded. Product damage is damage which is
inflicted upon the user or purchaser of a defective
article in the form of personal injury or damage to
property. The producer of the article is liable in
respect of this type of damage. Liability in
respect of the quality of a newly purchased
article, its fitness for particular purposes,
including its freedom from defects in the sense
that it will not be damaged or destroyed in its
entirety as a result of defects in part of it, is
normally governed in the laws of all the Member
States by the law relating to the sale of goods.
This field is not affected by the directive. If
for reasons connected with the protection of
consumers the need arises to improve the legal
position of a purchaser of a defective article vis-
a-vis its seller or to improve his rights of action
against the producer, this can be achieved under
the legal systems of the Member States in which the

need shows itself."

It could be argued, and this point will be taken up
later, that the Directive here fails properly to
distinguish between damage caused to the defective
product itself, and damage caused by a defective
component part to the product in which it is comprised.
In the 1latter case , do we have damage to other
property, or damage to the defective product since the

product in which the defective component part is
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comprised will itself be defective through the
defectiveness of the component? As we will now see, the
purported implementation of these provisions of the
Directive in the 1987 Act has raised a number of

questions about the application of the rules.

The 1987 Act

The provisions of the Act on recoverable damage are
contained in section 5, and in particular in sub-
sections (1) - (4). The substantive provisions in the
remainder of the section, sub-sections (5) - (7), deal
with establishing the date at which damage occurred.
These latter provisions do not extend to Scotland but
in England are important as regards title to sue, (in
that only a person interested in property at the date
when it suffers damage has an action), and for
establishing the commencement of the running of the
limitation period, as well as marking the point at
which the question of whether the property was intended

for private use or consumption is determined.

Section 5(1) which resembles but does not mirror the

provisions in the Directive states:

"Subject to the following provisions of this
section, in this Part '"damage" means death or
personal injury or any loss of or damage to any

property (including land)."
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Thus it is clear that purely economic loss is entirely
outwith the new scheme of liability, as recommended by
the various proposals for change in the 1law. Damages
for pain and suffering would seem to be included [73]
The Act makes specific provision for the preservation
of the rights of relatives to raise an action, and for
the rights of a child to sue in respect of disability
suffered by the child as a result of the parent being
exposed to the product [74]. This latter remedy will of
course be of particular importance where a child while

in the womb suffers injury caused by defective drugs

supplied to a parent.

The general principle of liability expressed in section
5(1) is then subjected to a number of qualifications,
which in particular have the effect of excluding from
recovery damage to the defective product itself,
including damage to a product caused by a defective
component part, and damage to commercial property.
Damage to private property is recoverable only if it
exceeds £275. The inclusion of damage to 1land would
cover for example damage to damage to soil by a
defective weedkiller [75]. These provisions of the Act,
although relatively clear as to their general import,
create a number of uncertainties, including the
important question as to whether the Act properly
implements the Directive.In order to explore these
points, the provisions of the Act must be stated in

full.
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Section 5(2) states:

"A person shall not be liable under section 2 above
in respect of any defect in a product for the loss
of or any damage to the product itself or for the
loss of or any damage to the whole or any part of
any product which has been supplied with the

product in question comprised in it'".

The effect of the provision is clear: damage to the
product itself, including damage caused to a product by
a component is outwith the Act. It could be argﬁed,
however, that the Act derogates from the Directive on
this latter point, a derogation not contemplated by the
Directive. Some support for this assertion can be found

in the preamble to the Directive in which it is stated:

"Whereas protection of the consumer requires that
all producers involved in the production process
should be made liable in so far as their finished
product, component part or any raw material

supplied by them was defective.'"[76]

It may of course be observed that this statement
concerns the general imposition of liability on
component producers rather than their liability for
damage to the finished product. However Article 9(b) of

the Directive lends further aid:
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" 'damage' means ‘''damage to, or destruction of,any
item of property other than the defective product

itself..."

Thus the argument is that damage to a finished product
caused by a defective component part is not damage to
the defective product itself. Damage to a car caused by
a defective battery (to use an example given in the
parliamentary debates on this 1issue) a defective
battery, would on a strict interpretation of the
wording of the Directive be recoverable as damage to
property other than the defective product itself. The
effect of such an interpretation would be to allow
recovery where, for example, the defective car runs
into a wall because of a defective component part.
Other product 1laiability regimes seem more prepared to

allow recovery in such a situation.[77]

In order to remove this alleged discrepancy between the
Act and the directive, an amendment was proposed at the
committee stage in the House of Lords.[78] This
amendment would have removed the words '"or for the the
loss of or any damage to the whole or any part of any
product which has been supplied with the product in
question comprised in it.'" On behalf of the Government,
the Lord Advocate explained why the amendment was to be
resisted. Firstly, he stated that this was just one of
a number of occasions in which the directive did not

fully work out the effect of Article 2 which states
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that a product may include a product incorporated in
another product. The view of the Government was that

the words 'defective product' in Article 9(b) ought:

"reasonably and rightly to be construed as
including any product in which a defective

component is comprised"[79]

The Lord Advocate then went on to quote from the
Explanatory Memorandum the passage stated above, to the
effect that freedom from defects in the sense that a
product will not be damaged or destroyed in its
entirety as a result of defects in part of it should be
governed by the law of sale of goods. He went on to
assert that a product which destroys itself is not of
merchantable quality and so would be governed by the
law which deals with the quality of goods and not their
safety.[80] In the 1light of recent dicta in cases such
as Aswan, the Government's view that contract is the
appropriate ground for redress is rather simplistic
since it fails to take account of the distinction

between the defective product and other property.

There is, however, a more major difficulty, in that
resolving an ambiguity in the Directive requires
reference to the Explanatory Memorandum. This is an
extremely unsatisfactory state of affairs; the
directive is ambiguous because the term 'defective

product' can mean the defective component part or the



328
main product, which is itself rendered defective by the
component. It may be that the Directive as explained by
the memorandum authorises the wording of section 5(2),
but it is very unfortunate that the memorandum requires
also to be considered. The Act implements the sense of

the directive rather than its express wording.

At all events, whatever its divergence from the
directive, the Act itself is clear. Thus, for example,
if a defective motor car blows itself wup because of a
defective battery, which was supplied comprised within
the car, any resultant product 1liability litigation
will not be under the 1987 Act. The precise dividing
line between when the Act is attracted and when it is
not is of some interest. wWhat is the position for
example where the battery is a replacement which
damages the car? Here the car has not been '"supplied
with the product in question comprised in it'" and hence
the damage to the car will be recoverable, assuming
that we have here damage to property other than the
defective product itself, and that the other aspects of
section 5 are satisfied. The damage to the battery by
its own self-destruction will remain outside the scope

of the Act.

It was noticed earlier that the directive differed from
the Law Commissions' recommendations in that the latter
would not have allowed recovery of 1loss caused by

damage to property, whether or not the property was
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private. Under section 5 (3) of the 1987 Act, to permit
recovery in respect of damage, the property must be of
a description ordinarily intended for private use,
occupation or consumption; and must be intended by the
person suffering the loss mainly for his own private
use, occupation or consumption. Again, the broad import
of the provision 1is relatively clear: damage to the
paintwork of a private car caused, for example, by a
defective washing agent is recoverable under the Act,
while the same damage to a company vehicle is not; the
personal computer which explodes causing damage to
office furniture will require application of the old
law, while if furniture at home is damaged, the Act

will be applicable.

It is interesting to note that damage to private
property includes land, and that the land must satisfy
the tests of being ordinarily intended for private use,
occupation or consumption, and being intended by the
person suffering mainly for such use, occupation or
consumption. The use of a word such as 'mainly' in an
statute is troublesome; it seems that this term would
allow recovery where, for example, a television set is
used at work having been taken there from home and is
then damaged by a defective cable which has been
attached to it. Similarly, loss caused to a car which
has a small amount of business use and which is damaged
by a defective product is recoverable. Notice also that

the product need not yet actually have been used; the
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intention to use it privately is enough. It was argued
in the House of Lords that the use of ';ntention' in
this context meant that the provision covered only
products intended to be used but not yet actually used
[81] It is doubted whether a court would give the
provision this very limited construction, although tﬁe
Act does go further than the Directive here which
requires use before there can be 1liability.{[82] This
would of course have been an undesirable restriction on
the injured person's remedies; if he had bought a
product but had not yet used it when it caused the harm

the directive would not afford protection.

Section 5(4) goes on to implement the Directive's
provision on the £275 figure for minimum loss by damage
to property before recovery is possible. However the
drawing of such a 1line is apt to create almost
fortuitous results; damage to a portable television
worth £270 by a defective fish tank which leaks on to
the set is not recoverable, while damage to a set
costing just a few pounds more would be recoverable. A
provision of this type is of very dubious merit in a
statute which purports to protect consumers and their

personal property.

Sections 5(5) - 5(7) reproduce the wording of section 3
of the Latent Damage Act 1986, and are designed to fix
the date when damage is taken to have occurred in a

case where the damage could not initially be
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discovered. As noted earlier, these provisions do not
apply to Scotland [83] where the matter of limitation,
including the case of latent damage, is dealt with in
the Prescription and Limitation (Scotland) Act 1973, as
amended. [84] In Scots law, therefore, there already
exists a concept of discoverability, and a long-stop
provision, so that there was no need for a particular
statute dealing with 1latent damage.[85] Prescription
and limitation difficulties arising from latent damage
are currently under review in Scotland, although the
problems which Scots 1law has encountered on latent
damage are of a less fundamental nature than those

which in England precipitated the 1986 Act.[86]

Particular problems arise as regards cases in which no
harm is yet manifest, but the exposure of the pursuer
to a substance (such as asbestos, DES or the AIDS
virus) creates a statistical chance of harm, and the
fear of the chance becoming reality results in an
action for damages. Arguably, costs incurred in medical
monitoring will be recoverable under the general law,
as in some American cases [87]. It is clear that the
fear itself will not constitute damage recoverable
under the 1987 Act, probably not even allowable as an
aspect of pain and suffering since it is unaccompanied
by personal injury. The intriguing difficulties raised
by such cases are not peculiar to product liability and
are really a problem .for the general law. It is

tentatively suggested that where fear is based upon a
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real statistical chance of harm, damages for the

anxiety thereby incurred ought to be recoverable.

As a result of the new regime of liability for product
defects, there is then a spectrum of recoverability: at
one extreme, where the harm is death or personal
injury, 1liability under the Act will co-exist with
current mainly negligence based remedies; at the other
end of the scale, pure economic loss remains
recoverable, if at all only outwith the new rules. In
between, damage of #275 or more caused to personal
property attracts potential 1liability under the Act,
while damage to commercial property will be actionable
only outwith the regime of the 1987 Act. Damage to the
defective product itself is recoverable only under the
common law rules, and even then, only if the defect
damages, or poses a threat of damage to, person or

property, other than the defective item itself.

Since the Act 1limits recovery to damage to personal
property and personal injury, recovery of consequential
economic loss, such as loss of profits, is 1left to the
existing rules. Under the general law, compensation for
pain, suffering and loss of amenity, generally known as
solatium, is of course recoverable. However, the
Explanatory Memorandum issued with the draft directive

states that

"The term 'personal injuries' comprises the cost of
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treatment and of all expenditure incurred in
restoring the injured person to health and any
impairment of earning capacity as a result of the

personal injury.

The Directive does not include payment of
compensation for pain and suffering or for damage
not regarded as damage to property (non-material
damage). It is therefore possible to award such
damages to the extent that national laws recognize

such claims, based on other legal grounds.'"[88]

It would seem 1ludicrous to suggest that a separate
ground of action must be maintained in order to recover
solatium, and it is suggested that the above comment be
so construed. However, the last five words of the quote
are apt to create ambiguity, as this extract from the
Law Commissions' report makes clear:

".. in the Explanatory Memorandum that accompanies
the EEC Directive it is clearly provided that the

term '"personal injuries" ....does not include
J

payment of compensation for pain and suffering..."
If the policy of the Directive is to exclude heads
of damage recoverable in the general law of tort or

delict we think the policy is undesirable and

unjustifiable...'"[89]

It is to be expected that courts in the U.K. will take
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the view that the 1987 Act permits recovery of such
compensation, and it is suggested that it could never
have been the intention of the reformers to exclude
these damages, despite the apparent contradiction in

the Expalanatory Memorandum.

As for causation, section 2(1) makes it clear that the
damage must have been caused wholly or partly by a
defect in a product. This of course preserves the need
to establish a causal connection between defect and
loss, but the wording of the provision, which differs
again from that in the Directive, would seem to have
the effect of imposing 1liability upon the supplier
unless he can point to a novus actus interveniens,
which is the sole cause of the loss and which therefore

breaks the chain of causation. [90]

Foreseeability of damage within the Act is not
required, since all that need be established is that
the defect caused the damage. Foreseeability remains
important of course as regards consequential loss, and

as regards damage outwith the Act.

The American Experience

In the course of the earlier discussion of the American
experience it was noted that three major theories of

liability can be identified in US product liability
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law: negligence; implied warranty; and strict liability
in tort. Here, as in earlier chapters, it is chiefly

strict liability in tort which is of interest.

A review of the American case law on the issue of
recoverable forms of damage reveals, as would be
expected, that their courts have had to come to terms
with the same kind of problems of categorisation of
loss as the courts in the United Kingdom. The Supreme
Court has recently had an opportunity to review the

area. In East River S.S. Corp. v Delaval Turbine, Inc.,

[91] an Admiralty case which will be discussed later,
three different approaches taken by U.S. courts to the
problem of recovery of loss caused by damage to the
product itself were identified: the majority approach;
the minority approach; and the intermediate approach.
The brief review of the U.S cases which follows
commences with an overview of these three approaches

followed by a more detailed discussion of the issues.

(a) The Majority and Minority Approaches.

Seely v White Motor Company [92] , a case from 1965,

was taken by the Supreme Court to be illustrative of
the majority view that liability in tort ought not to
be imposed in respect of pure economic loss. In that
case, damages were sought in respect of property damage
and economic loss, including the cost of repair, caused

by the defective condition of a vehicle manufactured by
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the defendants. Justice Traynor, a pioneer of the
strict tort theory of recovery, refused to allow
recovery of the repair costs. Recovery of damages in
respect of the physical loss would have been permitted,
but the plaintiff failed to establish that a defect in
the vehicle caused the physical damage [93]. 1In the
course of his judgement in Seely Justice Traynor
explained that physical damage to property was so
similar to physical damage to person that the law ought

not to distinguish between them [94]

Later courts have in the main adopted what has been
taken to be the Seely approach - no recovery in strict
tort for purely economic loss. Thus, on this basic
dichotomy between purely economic loss and damage to
property or personal injury, the trend in the US has
been towards the same result that has occurred here.
Accordingly, strict tort allows recovery of the first
head of 1loss in our 1list - damage to person or

property and economic loss consequential thereon.

In reaching his decision in Seely, Justice Traynor
declined to follow the line taken by the New Jersey
Supreme Court which had earlier in the year permitted

recovery of pure economic loss. In Santor v. A.& M,

Kargheusian [95], Inc. a carpet manufacturer was held

to be strictly 1liable in tort for defects in a carpet,
even the only damage was damage to the product itself.

The plaintiff recovered damages amounting to the
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difference between what he had paid for the carpet and
what it was worth. Santor thus became the progenitor of
the minority approach, authorising the proposition
that:

"a manufacturer's duty to make non-defective
products encompassed injury to the product itself,
whether or not the defect created an unreasonable

risk of harm'"[96]

Differences of view such as those between Seely and
Santor also rendered uncertain the recoverability of
the cost of repairing or replacing products so as to
remove the danger-threatening aspect of the defect, and
financial loss consequent upon the unusability of the
product. Many courts have taken the line that tort does
not permit recovery for purely economic loss, such as
the cost of repair or replacement, in the absence of
any physical damage to person or property [97]. For

example, in National Crane Corp. v Ohio Steel Tube

Co.,[98] recovery in tort was not permitted for
replacement costs incurred in order to obviate a threat
of potential future physical harm posed by a defective
product [99].

(b) The Intermediate Approach.

Othes courts have been willing to adopt a middle

course, the intermediate approach, between the
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apparent Seely no-recovery rule, and Santor's general
recoverability stance. These courts view a product
which poses a threat of harm to person or property, and
which therefore requires to be repaired or replaced, as
being unreasonably dangerous for the purposes of tort
recovery [100]. In one of the leading modern decisions

in this area, Pennsylvania Glass Sand Corp. Vv

Caterpillar Tractor Co.,[101] it was held that recovery

in tort was permissible where a defect exposes persons
or property to a risk of physical harm, even though no
such harm has actually occurred. A similar approach has
been taken in several cases [102] in which recovery of
purely economic losses, where no actual damage has been
suffered, was permitted on the basis that the product
(in some cases asbestos) posed a real risk of physical
harm. Given the policy aims of strict 1liability in
tort, which include the protection of the plaintiff
from exposure to an unreasonable risk of injury, this

so-called intermediate approach is to be preferred.

(c) The Intermediate Approach: A Synthesis.

As has been explained earlier, most States have adopted
s402A of the Restatement (Second) of Torts. The seminal
decisions in Seely and Santor were made prior to the
adoption of s402A, but the section's provisions are of
no real value in cases involving dangers posed, but not
yet manifested as damage, since the section speaks of

liability for physical harm caused by products which
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are in a defective condition unreasonably dangerous to

the user or consumer or his property.

Section 402A leaves open the further and more
troublesome issue of damage to the defective product
itself, including damage to a product caused by a
defective component part. In Seely, defects in a truck
caused it to overturn. However, the refusal of the
court to allow recovery of the repair costs was not on
the basis that the product itself had been damaged.
Rather, the court emphasised the nature of the
responsibility which a manufacturer undertakes in
distributing his products, and distinguished between
risk of physical injury and simple expectation losses.
[103] This view is simply a re-affirmation of the
safety/ shoddy distinction which many decisions have

taken to underpin the tort/contract dichotomy.

The question of damage to the product itself sits on
the border between purely economic loss and damage to
property. As is relatively common in such a borderline
issue, different state courts have taken differing
stances on this matter. In some states, courts have
been prepared to characterise damage to the defective
product itself as property damage and hence to allow
recovery [104]. Other courts have taken the view that
damage to the product itself is in the realm of pure
economic loss. Accordingly, it is only personal injury

or damage to other property which is recoverable in



340
such jurisdictions [105]. Thus, where a helicopter was
damaged following a crash, there being no damage to
person or other property, the plaintiff could not
obtain compensation under a strict tort theory of
liability [106]. In Texas, where that case was decided,
the court categorised such a loss as a loss of bargain,
compensable under a warranty rather than strict tort
theory. Similarly, the law in Minnesota refuses to
recognise damage to a product by a defective component

part as a compensable loss under strict tort [107].

Thus, US decisions show a broad characterisation of
damage to the defective product either as purely
economic loss, in which case recovery is excluded or
as property damage, and so recoverable. However, the
simple characterisation of a particular loss caused by
damage to the product itself as property damage is not
the only requirement for 1liability. A distinction is

drawn between

"the disappointed users ... and the endangered
ones'[108].

Only the 1latter are afforded a tort action. The
approach of the Alaska Supreme Court is illustrative of

this dichotomy [109]. In Morrow v New Moon Homes ,IncC.

[110] it was argued that a mobile home which had been
purchased by the plaintiffs was defective in a number

of respects, including that the home had a leaky roof
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and cracks in the windows. The 1loss resulting from
these defects, which posed no threat of damage to
person or property, were held not to be compensable in
tort. In stark contrast, the same court, in another
case involving a defective mobile home, allowed

recovery:in Cloud v Kit Manufacturing Co.[111] the

mobile home was completely destroyed when polyurethane
foam carpet padding caught fire. Given the well known
dangerous properties of the fumes from burning
polyurethane, the court was prepared to accept that
there was a risk to persons posed by the defect, and on
that basis to depart from the decision in Morrow and
hence to permit recovery. Echoing the distinction
expressed above, but in rather more colloquial terms,
the court viewed the distinction between a "lemon" and
a dangerous or unsafe product as crucial. There 1is a
difference, according to the court, between damage
which is qualitative, involving gradual deterioration,
depreciation or internal breakage [112] and damage
resulting from some calamitous event. The view taken in
Alaska can be summed up as follows: if a product
creates a potentially dangerous situation, posing a
threat of harm to person or property, and loss arises
as a proximate result of that danger and under
dangerous circumstances, then recovery in tort is
allowed [113]. The Alasksan court is not alone in
making this division, courts in Georgia and Missouri,

among others, having reached the same conclusion [114].
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A rather more sophisticated treatment of this question,
which has come to be termed the intermediate approach,

was developed in the leading case of Pennsylvania Glass

Sand Corp.. v Caterpillar Tractor Co., [115]. Here,

rather than focus on the relatively simple point as to
whether suddenly accidental loss, as opposed to
qualitative deterioration, had occurred, a tripartite
approach was taken, which in effect sought to
synthesise the criteria developed by other courts. The
three factors adduced by the court as requiring
examination were: the nature of the defect; the type of
risk; and the manner in which the injury arose [116].
The court was anxious to draw the line between contract
and tort and stated that the items for which damages
are sought, such as repair costs, are not determinative

of recovery:

"Rather, the line between tort and contract must be
drawn by analyzing interrelated factors such as the
nature of the defect, the type of risk, and the
manner in which the injury arose. These factors
bear directly on whether the safety-insurance
policy of tort law or the expectation-bargain
protection policy of warranty law is most

applicable to a particular claim."[117]

On an analysis of these factors, the court effectively
was able to distinguish the unsafe product from the

merely shoddy. As regards the nature of the defect, the
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court indicated that quantitative defects ought to be
distinguished from qualitative defects. The former
create an unreasonable risk of damage to person or
property, while the 1latter entail purely economic
losses and create no threat of physical damage to other
property or to persons. Thus, recovery is permitted in
the case of the former , but not the latter. The second
element, the type of risk, also relates to the
distinction between risk to safety (of person or
property) and risk to the pocket only. Again, risk of
the former type created by a defective product is
compensable, while the latter is beyond recovery in
tort. Finally, the court recognised the calamity or
accident criterion, which has been of importance for
many other courts. The suddenness, immediacy, violence
or calamitous nature of the damage indicates recovery
in tort, as distinct from damage which devlops and

manifests itself only over a period of time.

This decision is of major interest because it shows a
departure from the occurrence of sudden, calamitous or
accidental harm as being the sole decisive issue,
although such a test remains as part of the threefold
inquiry. Decisions illustrative of the way in which
these factors militate for or against liability include

Bagel v American Honda Motor Co.,[118] where the engine

of a motorcycle failed to operate after the engine had
been running and while still in the garage of the

plaintiff. Applying the tripartite approach, this was
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deemed by the court to be pPure economic loss, the
manner in which the damage occurred being not such as
to pose a threat to the safety of person or

property.[119]

There is however a major difficulty inherent in a test
for liability, especially one which is posited as a
means of distinguishing between contract and tort, when
that test involves an analyis of interrelated factors.
It may even be argued that the separation into three
distinct if related elements is itself artificial as
the factors are so inextricably connected as not to be
amenable to such a division. At all events it is by no
means clear what weight is to be given to any
particular facet, or indeed whether the absence of one,
such as the 'sudden calamity' strand, works to preclude

recovery. At best it is suggested that the Pennsylvania

Glass criteria can only be taken as the starting point
for inquiry, leaving later courts to decide on the
relative weight to be given to each factor and the need
for the presence of all factors. Indeed, the decision
has been said to have "already proved unwieldy in
certain fact situations'[120] In some cases [121] the
need for a sudden, violent calamity or accident has not
been a pre-condition of recovery and hence it can be

seen that Pennsylvania Glass ought not to be taken as

establishing that all three factors must be present

before there can be recovery.
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(d) The View of the Supreme Court.

Against this rather wuncertain background, the United
States Supreme Court has recently, in an Admiralty
case, reviewed the law on recovery of purely economic
loss including the matter of damage to the defective
product itself. The decision is of such authority and
interest that it is worth exploring the case in some

detail. In East River Steamship Corp. Et Al. v

Transamerica Delaval Inc.,[122] four oil-transporting

supertankers were constructed by a shipbulding company,
which contracted with Delaval to design, manufacture
and supervise the installation of the turbines. These
turbines, which cost $1.4 million dollars each, were to
be the main propulsion units for the vessels. East
River chartered one of the tankers, the T.T. Brooklyn,
and other operators chartered the three other vessels.
In three of the ships an escape of steam from the high
pressure turbine was found to have caused damage to
other parts of the turbine. The fault was traced to the
virtual disintegration of the first stage steam
reversing ring. The other vessel was put into service
some years after the others and did not suffer from the
same defect, which had by then been designed out.
However,a further defect, this time in the installation
of the astern guardian valve, was identified. So, the
charterers of the first three ships sued for the cost
of repairing the ships and for income lost while the

ships were out of service, arguing that Delaval were
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strictly 1liable in tort. The charterer of the other
tanker could not argue that the product itself was
defective and instead alleged negligence in
installation of the valve. Claims based on contractual
warranty were untenable as the limitation period has

elapsed.

At first instance, judgment in favour of Delaval's
contention that the claims were not cognisable in tort
was granted, and this decision was affirmed by the
Court of Appeals [123]. That court, under reference to

Pennsylvania Glass, held that

"damage solely to a defective product is actionable
in tort if the defect creates an unreasonable risk
of harm to persons or property other than the
product itself, and harm materialises.
Disappointments over the product's quality, on the

other hand, are protected by warranty law''[124]

Further, the charterers

"were dissatisfied with product quality; the
defects involved gradual and unnoticed
deterioration of the turbines' component parts, and
the only risk created was that the turbines would

operate at a lower capacity".[125]

For these reasons the court held both the strict tort
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and the negligence claims not to be cognisable.

However, one judge, Becker J., felt that

"the exposure of the ship to a severe storm when
the ship was unable to operate at full power due to
the defective part created an unreasonable risk of

harm'" [126]

The Supreme Court began by dealing with the '"threshold
issue" of whether products liability, including strict
liability, was incorporated into maritime law, and
encountered no real difficulty in answering this
question in the affirmative. The court went on to note
that as an area of the law, products 1liability arose
from the public policy judgment that people need more
protection from the dangers presented by products than
the law of warranty currently affords. Seely, supra,
was cited as authority for this point. At this stage in
the judgment and in preface to the court's decision to
affirm the holding of the Court of Appeals, the prime
policy aim in this area of the law was identified: the
need to keep separate contract and tort. Thus, if the

development of product liability adverted to above

"were allowed to progress too far, contract law
would drown in a sea of tort. See G.Gilmore, The
Death Of Contract, 87-94 (1974). We must determine
whether a commercial product injuring itself is the

kind of harm against which public policy requires
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manufacturers to protect, independent of any

contractual obligation."[127]

In tracing the development of product liability law the
court reviewed the history of this area, noting that

early decisions such as McPherson v Buick Motor

Co.[128] predicated liability on the lack of safety of
the product, meaning its danger to health, or to life
and limb [129] Later decisions applied the same public
policy reason for liability to property damage cases,
such cases involving damage so akin to personal injury

that the two were to be treated alike [130].

The court noted that the traditional property damage
claim involved damage to '"other property', and that in
the present case there was no such damage: the chief
allegations were that '"each supertanker's defectively
designed turbine components damaged only the turbine
itself" [131]. Since each turbine was supplied as an
integrated package, each was a single unit. 1In this
context the court cited with approval dicta in Northern

Power & Engineering Corp. Vv Caterpillar Tractor

Co.,[132]

"Since all but the very simplest of machines have
component parts, [a contrary] holding would require
a finding of 'property damage 'in virtually every
case in which a product damages itself. Such a

holding would eliminate the distinction between
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warranty and strict products liability".

Consequently, damage to the product itself ought to

sound in contract but not in tort:

"Obviously, damage to a product itself has certain
attributes of a products-liability claim. But the
injury suffered - the failure of the product to
function properly - is the essence of a warranty
action, through which a contracting party can seek

to recoup the benefit of its bargain.'[133]

The court went on to create the distinction, discussed
above, between the majority 1land-based approach, and
the intermediate and minority views. Seely, discussed
earlier, was found to be the seminal decision
authorising the majority tenet that the imposition of
tort liability for purely economic loss is precluded by
the need to preserve a proper role for warranty.
Santor, also supra, was taken as illustrative of the

minority land based approach.

In passing, the court observed [134] that the New
Jersey and California Supreme Courts, apparently
polarised by these decisions, had each "taken a step
in the direction of the other since Santor [New Jerseyl
and Seely [Californial', the former jurisdiction having
rejected Santor n the commercial context [135] while

the latter had recognised a limited tort-based recovery
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for economic loss.[136] Turning to the intermediate
view, which permits recovery in certain cases in which
a product injures only itself, the three criteria

developed in Pennsylvania Glass, supra, were

identified- the nature of the defect,the type of
risk,and the manner in which the injury arose- as
representing that approach. Interestingly, the Court of
Appeals in the present case had relied upon this three

factor test.

The Supreme Court then rejected both the intermediate
and the minority land-based approaches as

unsatisfactory:

"The intermediate positions, which essentially turn
on the degree of risk, are too indeterminate to
allow manufactureres easily to structure their
business behaviour. Nor do we find persuasive a
distinction that rests on the manner in which the

product is injured"([137].

Going on to recognise that damage may be qualitative in
the sense that it results from internal breakdown or
gradual deterioration, as opposed to sudden, accidental
or calamitous damage the court referred to the
decisions in Morrow supra and Cloud supra. This

dichotomy was not found to be helpful:

"But either way since by definition no person or
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other property is damaged, the resulting 1loss is
purely economic. Even when the harm to the product
itself occurs through an abrupt, accident-like
event, the resulting loss due to repair costs,
decreased value and lost profits is essentially the
failure of the purchaser to receive the benefit of
its bargain- traditionally the core concern of
contract law....The minority view fails to account
for the need to keep products 1liability and
contract law in separate spheres and to maintain a

realistic limitation on damages'[138].

Thus, the court held, in an approach which the court
took to be similar to that in Seely, that a
manufacturer in a commercial relationship has no duty
under either a negligence or a strict products-
liability theory to prevent a product from injuring
itself. This interpretation of Seely is misleading -
in that case physical damage to the product itself
would have been recovered had the existence of a defect

been proved.

Much of the court's reasoning in East River, as has

already been noticed, is based on safeguarding the
present nature of the contract/tort dichotomy.
Accordingly,, it was felt that that in a case such as
this the reasons for imposing a tort duty were weak in
contrast to the strong reasons for leaving the injured

parties to their contractual remedies. The court felt



352
that the increased cost which the public would have to
bear for the price of products if the producer were
liable in tort for injury to the product itself were

not justified.In addition,

"damage to a product itself is most naturally
understood as a waranty claim. Such damage means
simply that the product has not met the customer's
expectations, or, in other words, that the customer

has recieved 'insufficient product value'" [139]

The maintenance of product value and quality is, in
the court's opinion, precisely the function of the
express and implied warranties of the law of contract.

[140]

In places, the judgement hints that the commercial
nature of the transaction in the present case was

important as regards the question of recoverability:

"...the main currents of tort law run in different
directions from those of contract and warranty, and
the latter seem to us far more appropriate for
commercial disputes of the kind involved
here......The expectation damages available in
warranty for purely economic loss give a plaintiff
the full benefit of its bargain by compensating for
lost business opportunities. (see Fuller and Perdue

, The Reliance Interest in Contract Damages:1, 46
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Yale L.J. 52, 60-63 (1936)." [141]

Having at an earlier point eschewed the Pennsylvania

Glass approach the court, perhaps inadvertently, used

similar criteria to those in Pennsylvania Glass to

justify its non- recoverability decision:

" Thus, both the nature of the injury and the
resulting damages indicate it is more natural to
think of injury to a product itself in terms of

warranty.'[142]

This 1last point, the difference in the measure of
damages in contract as opposed to tort, was developed
by the court and is undoubtedly a major reason for
disallowing recovery in cases such as the present. The
function of tort damages is to compensate the victim,
in order to put him in the position he was in prior to
the injury. This contrasts with the function of
contract damages which is to put the disappointed party
in the positiion he would have been in had the other
side not broken the contract. Moreover, the rules
regarding remoteness of damage are rather more
stringent in a contract claim than in a tort action.
The twin notions of privity of contract and
recoverability only of 1loss which is forseeable in the
sense of being a serious possibility, 1limit the
potental figure in a warranty claim [143]. These

notions offer a limitation for the manufacturer which
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tort products 1liability law where potential liability
to the public generally is involved, does not possess.
Forseeability, in such a situation, '"is an inadequate

brake'.[144]

Again, then floodgates fears were persuasive 1in

restricting recovery of purely economic loss:

"Permitting recovery for all forseeable claims for
purely economic loss could make a manufacturer

liable for vast sums." [145]

In the result, the court could find no good reason to
extricate the parties from the bargain which they had

made, concluding:

"Thus, whether stated in negligence or strict
liability, no products-liability claim 1lies in
admiralty when the only injury claimed is economic

loss."[146]

It is difficult to assess the precise impact of this
recent decision. On the one hand, it is a decision of
the Supreme Court and the tenor of at least certain
aspects of the judgement is that uniform rules should
apply to commercial and non-commercial plaintiffs, in
admiralty or in general product liability. Thus, the

intermediate land based approach in Pennsylvania Glass

is disparaged as unsatisfactory, as is the minority
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view. The policy reasons which the court offers in
support of its decision, principally the need to
maintain a separation between tort and contract, apply
equally well to non- commercial plaintiffs. But it is
difficult to imagine that the court sought to overrule

Pennsylvania Glass and the cases, cited -earlier, in

which recovery of economic loss, for example where the
product poses a threat to person or property, had been
allowed. On the other hand, it could be argued that the
decision in its key passages speaks only as regards
commercial plaintiffs, or only as regards the admiralty
jurisdiction. It may be that in the same way that

Junior Books was percieved as being dangerously

innovative and hence was restricted by later courts,

East River may be viewed as overly conservative and

subjected to similar restrictions.

East River has, however , already been applied to

defeat claims for damage caused solely to the product.

For example, in Shipco 2295,Inc. , et al v Avondale

Shipyards, Inc.,and Allgemeine Elektricitats

Gasellschaft Telefunken,[147] the United States Court

of Appeals for the Fifth Circuit refused claims by
charterers for damages in tort for repair costs and
loss of profits caused by alleged defects in tankers
and in their steering systems. The court took the view

that the product in the instant case, as in East River,

was each vessel itself:



356
"In attempting to identify the product, our
analysis leads us to ask what is the object of the
contract or bargain that governs the rights of the
parties? The completed vessels were obviously the
objects of the contract. Shipco.... did not bargain
separately for individual components of each
vessel. We are persuaded that those same vessels
that were the object of the contract must be
considered 'the product' rather than the individual

components that make up the vessels.'"[148]

Thus, no 'other property' was damaged. The damages
sought by the plaintiffs-appellees were of the same

tyoe as that characterised in East River as economic

loss:

"East River teaches that such economic loss to the

product bargained for, the vessels in this case,

cannot be recovered in tort.'"[149]

In summary, many courts in the US have adopted the
Seely approach, which would exclude recovery of pure
economic loss but would permit recovery for damage to
the product itself. But a further line is drawn by most
courts: harm to property by simple deterioration, or
internal breakdown, cannot be recovered; but loss
caused by damage to the product which is caused or
threatened by a dangerous defect, is recoverable. Other

courts, in the minority, allow recovery of pure



357

economic loss. Conversly, East River is representative

of the rather unsubtle view, espoused by another
minority, that damage to the product itself even when
caused by a defective component part is beyond the

reach of tort compensation.

As a common law system, America ostensibly uses a more
empirical form of 3judicial reasoning than civilian
systems. However, as is most patently clear from the
whole development of product liability at common law,
no rigid principle of stare decisis exists in the US
[150]. Thus, it is probable that an Admiralty decision,
which involved a commercial product, will be of limited
persuasive value in other state or federal courts

trying cases of manufacturers' liability.

But, at 1least in admiralty cases involving commercial
products, clarity has replaced the relative uncertainty

of approaches such as that in Pennsylvania Glass. But

do the policy reasons promulgated by the Supreme Court
justify its conclusion? And do those same policy
reasons indicate non- recoverability in non-commercial

product cases?

Before looking at these matters, it is worth noting the
treatment of property damage/economic loss of the type
discussed here, in federal 1legislative proposals on
product liability. Current proposals for federal

legislation - including United States Senate Bill 100 -
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which would provide a uniform product liability regime,
do not cover loss or damage caused to a product
itself[151])]. As has been noticed, the trend in state
courts is towards recovery of product damage caused or
posed by dangerous defects and so the federal proposals
involve an important retrenchment. 1In most of the
States which have 1legislated on product 1liability,
property damage is recoverable and there is no specific

exclusion of damage to the product itself [152].

Conclusion

The matter of recoverable damage raises some intriguing
questions, not least about the respective roles of
contract and tort/delict. At common law, the principles
applicable to personal injury, property damage, and
consequential loss are relatively clear. These become
progressively more uncertain as one looks firstly at
the costs of removing the danger, and then at damage to
the defective product itself. That there has been
insufficient ventilation of the issues is apparent from
the tentative views offered by Lloyd L.J. 1in Aswan,
noted earlier. The Aamerican experience is instructive.
Assuming that a 1line between recoverable and non-
recoverable economic loss 1is desirable we ought, it is
suggested, to draw the line using the 'danger' test: if
the defect poses a reasonably imminent threat of

damage to person or property, then repair or
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replacement costs, and damage caused to the product
itself should be recoverable. If no such threat is
posed, or merely qualitative deterioration in the
product results, recovery should be left to contract

remedies.

Some would argue that the 1987 Act is overly
conservative in its treatment of this area, but it
would have been very surprising for strict liability to
be imposed for losses in respect of which recovery at
common law is rather uncertain. The further argument
that the Act fails to implement the Directive is based
on the idea that the Directive itself is clear on the
issue; unhappily, this is not the case and again the
conservatism shown by Parliament is understandable. If
the 'd