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ABSTRACT

The treatment of delinquent and potentially delinquent children and young
persons has its historical context within the development of the institutions of social
control and regulation as they evolved and expanded within the changing role of the
state in regulating, guiding and controlling the lives of its citizens. Between the
middle years of the nineteenth century and 1937 there was a long process of gradual
change tfrom a position where the state took no particular regard of children and their
problems to a situation where state intervention was expanding into almost every

dimension of the lives of all young persons with a view to their potential as citizens.

As the incoming tide of collectivist welfare policies washed away the
foundations of the laissez-faire era, the nineteenth century emphasis on “punishment’
was gradually replaced by a priority being given to ‘protection and training’. The
criminal culpability of the Victorian delinquent was superseded by a new awareness of
the social and psychological susceptibility of the twentieth century adolescent. The
evolution of a more holistic approach sought to integrate, rather than alienate,
wayward youth. Hence, the state took preventive measures in the “youth labour’
problem and in the encouragement of ‘organized youth’. The institution of the
juvenile courts and their developing expertise ‘diagnosed’ rather than ‘judged’ and
gave priority to ameliorative methods of treatment within the community rather than to
the Victorian emphasis on institutional isolation. Institutional treatment was regarded
as a last resort and the systems of training in reformatories, industrial schools and
Borstal institutions progressed from a severity of institutional pragmatism to a greater

concern for the future integration of individual inmates as citizens.



CHAPTER 1

DEVELOPMENTS IN THE AGE OF ‘LAISSEZ-FAIRE

The treatment of delinquent and potentially delinquent children and young
persons between the middle years of the nineteenth century and 1937 is,
essentially, an 1nsight into the development of British social policy and the
hesitant extension of the sphere of state action with regards to the social problems
created in the wake of rapid industrialization. In the first half of the nineteenth
century the sphere of government concern in domestic affairs was limited to law
enforcement, public order, the administration of justice, the control of public
money and the supervision of the executive power.! The gradual involvement of
the State in the treatment of youthful offenders and children in need of care and
protection originated in an extension of the first three of these traditional
functions; namely, those relating to law enforcement, public order and the
administration of justice. Therefore, the treatment of delinquent and potentially
delinquent children and young persons finds its historical context within the
development of the institutions of social control and regulation as they evolved
and expanded within, what Eric J. Evans has referred to as, the changing role of

the State in regulating, guiding and controlling the lives of 1ts citizens.?

1. Ideology in the age of ‘laissez-faire’

As David Garland has argued, the dominant ideology in British society
from the middle of the nineteenth century up to the 1880s was based on three
‘pillars of wisdom’; namely, classical economics, utilitarian philosophy and
evangelical religion (in several conformist and non-conformist versions). These
three major foundations gained coherent strength from being united under the
general concept of ‘individualism’ or laissez-faire, which influenced all aspects of

bourgeois life, ‘from economics and philosophy to law and philanthropy’. These



values permeated the organization of the economy, the policies of the State and
the practices of 1ts institutions, giving this creed an authority and a prestige which
favoured particular social classes.3 It was believed, as Derek Fraser has
explaned, that everyday society could be regulated by a moral code which centred
on work, thrift, respectability and self-help. For the Victorians, self-help was the
supreme virtue and the middle-class pretext for the existence of a status quo in
which individual effort raised the most competent and industrious to the top,

while those who remained at the bottom were regarded as essentially inferior.4

State policies represented and legitimized the interests of the dominant
middle classes wherein individuals, institutions and business enterprise were
permitted to pursue profit unrestricted by government intervention in, for instance,
wage or profit levels, hours of labour and so on. In the middle of the nineteenth
century the State accepted the obligation to intervene only to the extent of
ensuring the efficient and successful operation of the free market or to prevent the
evils of monopoly, anarchy or other problems to which a totally unregulated
economy was prone.”  In this context the middle class values of sturdy
independence, work, thrift, respectability and, above all, self-help, were
universalized through middle class institutions and built into the daily practices
and beliefs of all classes through, for example, the writings of the popular
moralizers (Samuel Smiles and others). The result was, as Garland explains, an
‘institutionalized ideology of individualism, which characterized each person as a

free, rational, responsible subject in possession of his self and his destiny.’©

The concept of the individual free subject permeated all the philosophical,
political, legal, religious and cultural dimensions of life in mid-Victorian Britain.

In the political aspect of this ideology each individual (by which the Victorians



meant each British-born male adult) was regarded as a free and equal citizen, in
possession of a full series of civil rights - to vote, to own, to contract, to sue, to
avold arbitrary arrest, and so on. The possession of these civil rights was not,
however, accompanied by any political or social entitlements. Therefore, a citizen
who lacked property possessed all his civil rights but he lacked the power to

exercise them. For the non-property owning classes the only civil right they had

the power to exercise was to sell the only asset they owned; namely, their

personal labour power.’

2. Church attitudes

Religion was a factor of extreme importance in the social fabric of
Victorian life, although it has to be acknowledged that the religious census of
1851 created consternation among the faithful by revealing the number of empty
pews throughout the country.® In both England and Scotland the Established
Churches and the dissenting churches attempted, throughout most of the
nineteenth century to limit their concern to the spiritual and eternal welfare of
individuals and not to the social or economic well-being of the industrial masses.
They did not challenge the status quo, and economic individualism and the

hierarchical class structure were not subjected to Christian scrutiny.

One of the most depressing facts of church history in Scotland 1s,
according to Donald Smith, the extent to which the Established Church had, by
the end of the eighteenth century, ceased to be ‘the church of the people’ and had
become, by the nineteenth century, an institution that was manipulated by the
privileged classes. In the period 1830-1850, while still laying claim to the
allegiance of the majority of the Scottish population, the Church of Scotland had,

in effect, moved away from popular orientation by accepting the existing



hierarchical social class structure, and demonstrating allegiance to the constitution

which guaranteed the special privileges and position of the Established Church

and its ministers.?

The stance ot the Church of Scotland on social and economic questions
was defined 1n the writings of Dr. Thomas Chalmers. He had a commanding
influence, not only in the pre-Disruption Established Church and in the later Free
Church, but also over the thinking of the Dissenting Presbyterians. For many
years after his death in 1847, the influence of Chalmers’ teaching on political
economy pervaded the whole pattern of church life and work in Scotland.19
Chalmers was representative of churchmen who were anxious to demonstrate the
relationship between laissez-faire economic theory and the teachings of Christian
morality. Chalmers advocated that there was no better device than political
economy for teaching the working classes that their misery and distress in times
of industrial depressions, unemployment, the need to work long hours for
starvation wages, the constant threat of poverty and destitution were all due
primarily to lack of their individual initiative in the adoption of Christian (middle-
class) virtues of ‘sobriety, intelligence and virtue’. Chalmers and his acolytes
attempted to rationalize on moral and religious grounds the laws invented by the
classical economists, such as the law of supply and demand, the theory of
population, freedom of contract and the ‘iron laws of wages’. Consequently, the
Church of Scotland took the position of defending and preaching justification for
the inequalities inherent in laissez-faire economics and the concept of the

‘individual free subject’, rather than subjecting these values to Christian

criticism. 11



In the first halt of the nineteenth century, as Smith has argued, the
‘"dominant Calvinist orthodoxy’ of the period was easily adapted to the
individualist tenets of capitalism because this ‘theological individualism’ stressed
in moral and ethical terms the virtues of industry, thrift, sobriety, hard work and
honesty; concepts which, in the doctrine of laissez-faire, were stated in economic
terms. This fusion of moral and economic virtues was enthusiastically adopted by

the rising middle classes and preached by the Church.l?

The attitude of the presbyterian Dissenters in Scotland, the Secession and
Reliet Churches, and their relationship with the State was quite different from that
of the Established Church. They had no vested interest in the status quo, 1n either
Church or State, since they received neither state recognition or support. Hence,
in the first half of the nineteenth century they retained a far greater degree of
freedom of thought and action than was possible in the Church of Scotland. The
Dissenting ministers were popularly chosen by their congregations, were paid
modest stipends and were more generally of lower class background than the
Established or Free Church clergy. Consequently, they remained in closer atfil-
iation with the common people, actively participating in the anti-slavery campaign
in the 1830s and the agitation for the repeal of the Corn Laws in the 1840s.
However, they tended to regard the State as outwith the concern of the church.
Furthermore, none of the Dissenting churches, not even the United Presbyterian
Church, formed in 1847, attempted to be a national church in the sense that the
Established Church was and the Free Church became. Hence, they lacked a sense
of religious paternity for the nation. Surprisingly, the Dissenters, in their contem-
porary sermons and articles in periodicals, expressed a universal acceptance of the
necessity for the hierarchical social class system. They echoed the convictions of

Dr. Thomas Chalmers in their belief that - ‘if there were no rich with their kindly



charity and benevolence, the spiritual and material condition of the lower orders

would be desperate’.13

In the second half of the nineteenth century the Church of Scotland
continued to look back to the doctrines of the eighteenth and early nineteenth
centuries. It remained locked within its position as an established institution
whose vested interests in the social order made it defensive and non-progressive
with regard to laws, institutions and the preservation of the distribution of power
and authority which maintained the status quo. Consequently, even as late as
1880 the Established Church had not challenged Disraeli’s concept of the ‘Two
Nations’. The Church continued to teach the lower classes that it was

their duty to God and to society to accept their lowly position

as divinely appointed, and to perform with patience, diligence

and industry,without grumbling about class hostility, the

humble but honest tasks appropriate to their inferior status. A
Attitudes within the Church to the problem of poverty, trade unions and social
reform and the theories of classical political economy remained unchanged from
what they had been in the 1830s and 1840s. These attitudes were compounded by
the growing prosperity and the general optimism of success in the country after

1850, which gave even less reason for doubting laissez-faire and the policies of

economic individualism.!4

In the 1850s and 1860s the awareness of the Free Church was only slightly
more sensitive than that of the Church of Scotland with regards to the
development of political democracy. After the Disruption of 1843 the Free
Church, because it had to compete with the Established Church for adherents and
approbation, assumed the most inflexible evangelical and orthodox doctrinal
positibn of all the churches. Consequently, there was a tendency to concentrate on

spiritual change as the sole means of social betterment, and to neglect the



importance of political and economic change in improving the condition of
society. The kFree Church was strongly influenced by the belief, which was very
pervasive in the Chartist period, that an interest in politics, especially by the
working classes, diverted their attention from more urgent personal reform and

was damaging to the spiritual life. 13

Almost every religious denomination had its own charitable enterprises by
about the middle of the nineteenth century. In England, the Anglicans emerged
from almost total theological 1solation and, along with Nonconformists and
Roman Catholics, maintained their own independent charitable funds. In 1859
the Jewish Board of Guardians was set up. The religious denominations often
provided a source of temporary charity in times of either national or local
economic distress. The churches were also behind the development of Visiting
Societies, which attempted to span the gulf between Disraeli’s “Two Nations’ by
personal contact. The Visiting Societies reached out to the lower orders by going
to see people in their own homes. To this list could be added a myriad of street,
missionary and Bible societies, 10 all of which set their own criteria relating to
moral admonition and private forms of discipline (such as the temperance pledge

or church attendance) upon applicants who requested their help.1/

The Scottish churches were very actively involved in home mission work
in the period 1850-1880 with, what Smith has referred to as, ‘a mixture of
evangelical concern, philanthropic zeal and social alarm’. In this period several
major nation-wide evangelistic campaigns took place and a great variety of
schemes of social improvement and philanthropic effort appeared. The churches
preached to wealthy members of their congregations that it was their duty to

narrow the social divide between the ‘Two Nations’ by visiting the poor, teaching



them the Bible, taking an interest in their welfare, giving them advice, unwanted
clothing and soup. The middle-class Scottish congregations responded with

earnest zeal to their task of improving the spiritual and moral condition and

alleviating the physical hardship of the lower classes.

In the 1850s and 1860s all the Scottish churches, but particularly the Free
Church, were active in evangelical work among the ever-increasing numbers of
the ‘lapsed masses’ i1n urban industrial areas. Down-town mission churches,
supported and staffed by wealthy congregations, were established in the hope of
encouraging the poorest classes to attend a church within their own
neighbourhood with a congregation of their own social level. Wealthy
industrialists in the west of Scotland supported the extensive work of the Free
Church in the wynds and slums of Glasgow. By the 1870s the Free Church was
aware that its long campaign of evangelism in Glasgow had made no real progress
because it had been exclusively concerned with the spiritual and moral condition
of the lower social orders. Some awareness of the adverse moral etfects ot bad
sanitary and housing conditions in the 1850s and 1860s was infused into Free
Church thinking by men such as George Lewis, William Blaikie, Hugh Miller and
James Begg. Perhaps, as Smith points out, the earlier awareness in the Free
Church regarding the cause and effect relationship between the degraded moral
state and the ‘spiritual destitution’ of the lowest class and the bad living and
housing conditions which almost seemed to smother their lives, can be attributed
to a stronger sense of evangelistic mission and a consequently keener sense of
perception regarding any impediment obstructing that mission. It was due to the
efforts of James Begg that the Free Church General Assembly set up a committee
to investigate the moral implications of bad housing in 1858. This committee was

discharged in 1867, but it represented an important change in Christian social



thought. The Church of Scotland gave very little indication of any awareness that
from the 1330s onwards Scotland’s working-class housing in the industrial towns
was inferior when compared with the rest of the United Kingdom or any other
advanced European country. It was not until the 1880s that the Established
Church requested an investigation of the housing of the poor to be carried out by
the Presbytery of Glasgow. The Synod of the United Presbyterian Church did not
give any formal or official consideration to these social problems during the

nineteenth century.18

Although church doctrines differed considerably between England and
Scotland, 1n the age of laissez-faire they had 1in common a predisposition towards
schemes of personal moral retorm, rather than directing their considerable power
and influence towards social and economic change, which would have cleared the
way for a moral and spiritual regeneration of the ‘lapsed masses’. The
concentration of the churches on ‘eternal welfare’ made their teachings and their
existence as institutions irrelevant to the lives of the lower social orders, those,

who because of social and economic deprivation, were not tree to seek their

salvation.

3. The Law

[t was, in the opinion of Garland, the law that wove the concept of the
‘individual free subject’ into the social fabric on both a symbolic and a practical
level. The law required and enforced freedom of contract, freedom of trade,
freedom of ownership, freedom of movement and of choice; but, it stipulated the
rules of private property as the condition and guarantee for each of these rights of
freedom - a stipulation which unequivocally resulted in the denial of these rights
of freedom to the non-property owning classes en masse. With regards to the

criminal law, as Garland points out, the concept of the ‘individual free subject’



appeared 1n the dock as the guilty subject who was fully responsible and charged

for the commission of a crime which was always presumed to result from freedom

of choice with regards to individual actions. 19

Furthermore, the law made no distinctions between adults and juveniles as
‘individual free subjects’ fully responsible for their actions. The Scottish civil and
criminal law gave no more protection or discrimination to children than did the
law of England. The application of the principle of doli capax, which had evolved
out of a long history of judicial precedent in Scotland and England, meant that
children had no rights to legal discrimination on the grounds of their youth. David
Hume 1n his Commentaries on the Law of Scotland stated that children over the
age of seven were liable to punishment as criminals and that ‘in fixing the
measure of punishment to be inflicted the courts were not, and could not be,
confined to dispense it according to years and days’.2V In Scotland judges and
magistrates did have greater discretionary power to modify sentences according to
the youth or circumstances of the accused, whereas in England there was an
assigned penalty for every crime which was inflicted despite any extenuating
circumstances.?! However, in Scotland as in England, there was great
uncertainty regarding the legal status of the juvenile offender because there was
no distinct legal rule under which a child could not be convicted. Legal precedent
presuming doli incapax for those under seven years of age was not sufficient
protection. The Select Committee on Criminal and Destitute Juveniles 1852 heard
in evidence from Alexander Thomson, Deputy-Lieutenant and Justice of the
Peace in Aberdeen and Kincardine that, in Scotland, there were instances of
children of six years of age being sent to prison for petty theft, and one case where
a justice of the peace actually convicted and sentenced a child of 18 months along

with its mother. In effect, a child of any age was liable to the criminal law of

10



Scotland at the discretion of the judge.?2 The death penalty was applied with
equal severity to juvenile offenders in Scotland as it was to their counterparts in
England. The intervention of royal clemency to commute the death penalty to a
sentence of transportation or imprisonment was applied to offenders of all ages

and was not specifically reserved for juvenile offenders.23

While there were many similarities in the legal principles both north and
south of the border, there were differences which gave the problem of juveniles
greater recognition under court procedure at an earlier date in Scotland than in
England. By the second decade of the nineteenth century it had become apparent
to court officials that the use of the full formal court procedure in the trial of
juvenile offenders was inappropriate and merely ‘undermined the majesty of the

law’ .24

Despite the ridiculous nature of the situation, as a legal principle there was
a particularly strong adherence in England to the belief that to deny a child the
right to a trial was to deny him the ‘right of all free-born Englishmen to trial by
jury’. To differentiate between child and adult in court procedure was to interfere
with the liberty of the individual.2> In parallel to the strong adherence to these
legal principles, there was, nevertheless, in England a growing awareness that the
pre-trial detention of a child for weeks or months before being called to trial at the
Quarter Sessions brought the child into constant association with adult criminals
in the gaols, thus developing criminal interests and habits.2®  Summary
conviction by magistrates was promoted as a solution to the problems of court
procedure and pre-trial detention of youthful offenders. In England a deeply

ingrained non-progressive attitude prevailed which clung to the notion that 1t was

unconstitutional to confer upon magistrates the power of ‘judge, jury and

11



executioner’.27 It was not until the passing of the Summary Jurisdiction Act (10
& 11 Vict. Ch.82) in 1847 that a measure of summary jurisdiction was introduced
into the English legal system. Children, not exceeding 14 years of age, found
guilty of simple larceny might be summarily convicted by two justices of the
peace 1n petty sessions. In 1850 the age of juvenile offenders, charged with
larceny, who came under the summary jurisdiction of magistrates, was raised from

14 to 16 by the Act for the Further Extension of Summary Jurisdiction in Cases of

Larceny (13 & 14 Vict. Ch.37).28

In Scotland the public prosecution system, where private interests were
entirely excluded and the Procurator Fiscal only proceeded in cases where
conviction was likely, avoided wasting court time on trivial cases and saved many
first offenders from pre-trial detention in prison. Scotland introduced summary
jurisdiction 1n 1828 with the Act to Facilitate Criminal Trials in Scotland (9
Geo.IV.Ch.29) permitting summary proceedings to be conducted for minor
offences. The trial took place before a Sheriff who was empowered to 1impose a
maximum sentence of 60 days imprisonment or a fine of £10.2 This Act did not
originate in a recognition of the problem of juvenile offenders, but rather from
alarm at the rising tide of crime in general emanating from late eighteenth and
early nineteenth century social problems in a Scotland which had experienced a

more dramatic change into industrialization than that suffered by England.3Y

Although the legal procedures of public prosecution and summary
jurisdiction were not initiated in Scotland to deal specifically with juvenile
offenders, their existence meant that, at an earlier date, Scotland had a more
efficient system by which children could be dealt with. John Hope, Lord Justice

Clerk, informed the Select Committee of 1847 that all juvenile offenders were

12



charged in the first instance summarily either in a Police Court or before a Sheriff
without juries. Only on subsequent offences were juveniles charged before a
Sheriff and a jury.3! However, if sentenced, a juvenile offender on a first
conviction, unable to pay a fine, was submitted to a maximum of 60 days
imprisonment in the common gaol. Subsequent convictions entailed longer
periods of imprisonment in the company of hardened criminals. Once a juvenile
had transgressed the law of Scotland that young person was regarded as a criminal

entirely responsible for his own criminal actions on the same basis as an adult

offender.

The ‘individual free subject’ was, as David Garland has argued, a central
concept in all treatises relating to penality in Victorian Britain. What must be
understood is that the concept of the ‘individual free subject’ was a social
convenience, necessary for formulating the structure of the social fabric in the
interests of certain classes. These so-called ‘freedoms’ did not have fundamental
credibility with regards to human nature and social conditions. Judges were aware
of ‘extenuating circumstances’ in cases appearing before them, and the limitations
on the ‘free will’ of offenders, young and old, to remain outside the world of
crime. However, in Victorian bourgeois social perspective the maximum freedom
of the individual necessitated a minimal degree of interference from the State.32
This was formulated into a code of rules outwith which sympathetic judges were

not empowered to act.

4. Limits of State Intervention
However, the Victorian State was not entirely non-interventionist.
Operating as a capitalist State it created central institutions through which power

was authoritatively directed, the population regulated and social relations between

13




classes maintained and perpetuated. Furthermore, the Victorian State was, it can
be argued, active in regulating the general conditions relating to the maintenance

of the labour force.33

There were 1n the 1830s and 1840s, significant ¢xamples of State
intervention on these lines. The old Poor Laws, both north and south of the
border, were replaced by a more bureaucratically etficient, centrally supervised,
system. Factories were subjected to government mspection by the Factory Acts of
1833, 1844 and 1847, in order to cnforce new and stringent conditions on the
employment of women and children.34 J.P.Kay (later Sir James Kay-
Shuttleworth), Edwin Chadwick and John Simon, revealed the relationship
between industrial squalor, disease and the high death-rate.  While J.P.Kay
described the horrific conditions of early nincteenth century Manchester, 1t 1s
noticeable that he focused on the failings of the working classes, believing that
much of the solution lay in the directed development of sober and provident
habits. Edwin Chadwick produced a wealth of statistical information 1n his
Sanitary Report of 1842 demonstrating social class and environmental effects on
life expectancy. Chadwick recognized in the problem the diminished efficiency
of the nation as a consequence of high mortality rates and frequent debilitating
illnesses; but, while his Report called for the adoption of uniform standards to
protect public health and for the implementation of a plan for the improvement of
drainage, filth removal and watcr supply, he also called for a scheme to improve
the moral condition of the industrial population.’> Therefore, it 1s evident that the
State continued to insist that the moral failings and bad social habits of individual

members of the lower social orders were, in considerable part, responsible for the

state of their environment. Another important point made by Evans is that the

first public health statute of the period; namely, the Public Health Act 1345, was

14



passed at a time of serious national concern over cholera epidemics - a water-
borne disease which could reach the middle and upper classes and was not, like
typhus and other diseases founded in unhealthy conditions, confined mainly to the
overcrowded and unsanitary areas where the working-classes and the poor were

congregated.36

On the basis of these examples some historians, particularly David
Roberts 1n Victorian Origins of the Welfare State (1960), have argued that this
was 1ndicative of the emergence of the weltare state during this period. The
extension of government involvement into these matters provoked
contemporaries, such as Herbert Spencer in The proper sphere of government
(1843) and Social statistics (1851), to express fear that government progress along
these lines would result in inefficiency and eventually tyranny.3’ However, this
argument 1s not generally accepted. Historians, notably Evans and Garland, have
argued that between about 1830 and 1870, while industrialization instigated new
social priorities which demanded some degree of State involvement, this
intervention was only of an advisory or permissive nature - it was not mandatory.
It was only in the Sanitary Health Act 1866 that the State crossed the boundary
between ‘permissive’ and ‘mandatory’ powers - and that was again at a time of
national concern regarding a cholera epidemic. Between 1830 and 1870 State
intervention was really limited to the regulation and facilitation of the free
operation of the market in the interests of the ‘greater good of all’ 33
Furthermore, such State involvement was usually reluctant and minimal, granted
as a necessary ‘instrumental evil’ rather than as a positive promotion of social
welfare 39 It was not the function of the State to handicap or put obstacles in the
way of those who contributed most effort to Britain’s industrial supremacy, or to
provide the aid which would enable a greater number of the populace to compete

on equal terms. This policy was a matter of deliberate choice and not 1gnorance

15




because, as Evans has pointed out, the reports of the ever-growing numbers of
political economists, inspectors and civil servants, provided information

indicating areas where the State should take action to deal with imperative social

problems.4) In the policy of the Victorian State before 1870 a crucial distinction
was made between the spheres of public and private life. According to Garland,
this distinction meant that, with only a very few exceptions, the economic, moral

or religious welfare of the individual was unequivocally a matter of private

concern.4l

5. The Residuum

According to Garland, there was, by the middle years of the nineteenth
century, a distinct chasm between the ‘respectable’ and ‘rough’ elements of the
working classes. The skilled workers - the ‘labour aristocracy’ - had assumed
within their mechanics institutes, friendly societies, co-operatives, temperance
societies and Methodist chapels, the bourgeois values of respectability, self-help,
and thrift. Their political stance, with regards to employers and the authorities
had become one of co-operation and compromise by the mid-nineteenth century.
This position of favour and security clearly distinguished them from the mass ot

unskilled workers.

The large middle sector of the working classes, who were generally in
employment and fairly respectable, were, however, less secure than the skilled
workers. They were, at best, mainly semi-skilled workers, low-grade clerical staff
and tradesmen, prone to seasonal unemployment, economic depression and
consequent social failure. The proximity of the ‘residuum’ to this large mass ot
the working population was regarded as a permanent threat to the security ot

society. The population of ‘the residuum’ lacked morality and manners; it
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scorned the middle-class formula of respectable family life, religious duty and
hard work 1n regular employment. This class was outwith the regulatory
institutions of society, excluded by laws and property, regarded as undesirable by

the labour market, destitute and alienated from involvement in the social fabric

and consequently from any sense of social responsibility.

There was an anxiety to contain the problem of ‘the residuum’ and to
prevent 1ts ‘contaminating’ influence from spreading upwards in society.
Consequently, Victorian society developed, what David Garland refers to as, a
‘network of institutions’ which were concerned with the disciplinary, moral and
political regulation of ‘the residuum’. Altogether, the penal system, the Poor
Law, the education system and the private agencies of moralization and self-help
formed a definite strategy of social control.42 It was out of this concerted effort
at the regulation of ‘the residuum’ that the problem of the destitute, delinquent
and potentially delinquent offspring of ‘the residuum’ emerged; the children and
young persons who were the ragged ‘flotsam and jetsam’ of the city streets and
who existed precariously on the fringes of crime. The youth of ‘the residuoum’
was trapped into a life of destitution and crime as victims of the perfunctory
nature of the legal and penal systems and as sufferers of neglect under the Poor
Law, and the education systems. They were beyond the reach of most of the

agencies of moralization and self-help in both Scotland and England.

David Garland has classified the institutions within the network geared to
the social control of ‘the residuum’ into two groups. Firstly, the repressive
agencies of social control, including the Poor Law and the penal system; and,

secondly, the agencies which sought to achieve control through restorative or
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reformative methods including education and the work of philanthropic and

voluntary agencies concerned with moralization and self-help.

6. Poor Law

Both north and south of the border the period extending from the middle of
the eighteenth century to the middle of the nineteenth century was one of dramatic
change. There was an unprecedented growth in population. The economic
optimism which characterized the latter half of the eighteenth century absorbed
the demographic increase within the rapid advance of the factory system and the
increasing scale of industrialization, providing a new diversity of work
opportunities and increased wages for skilled and unskilled workers. In the early
decades of the nineteenth century the situation gradually changed as the supply of
labour exceeded demand; a situation which was exacerbated by Irish immigration
and by the demobilization of soldiers and sailors in the aftermath of the
Napoleonic wars. Severe cyclical trade depressions were a feature of the
economic conditions of the first half of the nineteenth century. Rural craftsmen

and subsistence farmers were gradually deprived of their independent means of

earning a living.4> Improved road, canal and railway communications facilitated

social mobility as the desperate and the destitute were attracted from rural areas

into the overcrowded urban centres, where the surplus of labour kept wages low
and employment was entirely at the mercy of the booms and slumps in the
economy or the strikes and lock-outs in the factories. The urban areas became the

convergence points for destitution.

The English Poor Law system and the Poor Law legislation in Scotland
were formulated in the seventeenth century to cope with the problem of rural

destitution, but the scale of poverty in the industrial areas of the nineteenth

138



century was beyond the limits of the system.44 In Scotland the control of the old
parish system crumbled as thousands of able-bodied unemployed and their
children, denied reliet in their over-burdened home parishes, joined the desperate
surge 1nto the urban areas in the hope of finding work. The population of
Glasgow rose from 83,769 at the time of the first census in 1801 to 155,650 by
1841.4> By 1825 the majority of the population in the slum areas of Glasgow
were immigrants mainly from other areas ot Scotland, the Highlands and Ireland.
Unable to find work, and lacking the residential qualifications for relief from the
city parishes of Glasgow, this vast rural immigrant population was in a situation
of urban destitution.4® The inability of the Established Church to respond to the
problems created by demographic migration resulted from the inflexibility of the
parish system which was slow to appreciate that the fellowship which facilitated
the operation of the Poor Law in rural parishes had no relevance in the fragmented

society of the crowded urban areas.4’

As the problem of temporary unemployment increased in scale 1in Scotland
and England, there was a hardening of attitudes towards the provision of relief for
the victims of economic conditions and their families. In England the lax
administration and increased costs of poor relief were accepted as a necessary
corollary of the prolonged military hostilities with France; but after 1815 the
allowance system was subjected to severe criticism.48 The deterrent attitude of
the Poor Law Amendment Act 1834 in England was built around the premise that
men were masters of their own fate and that fear of the workhouse would make

useful independent citizens out of prospective paupers.4”

Under the old Poor Law legislation of Scotland the unemployed never had

any statutory rights to poor relief but, under the paternal systems of some of the
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rural parishes a limited amount of relief was granted particularly in times of
economic distress. After 1800 there was a gradual consolidation of opinion in
Scotland to the effect that the able-bodied unemployed were not entitled to any
form of relief from the poor fund. In Scotland, it was the Disruption of the
Church of Scotland in 1843 which finally brought the old poor relief system to its
knees. Congregations were split and church collections declined accordingly.
The Established Church was still required to devote half of its collections to poor
reliet, in the distribution of which kirk sessions could not discriminate between
recipients on a sectarian basis. The dissenting congregations were under no legal
requirement to contribute to poor reliet. The majority of the middle classes
remained in the Established Church and consequently carried the burden of

providing poor relief in parishes without a legal assessment.?¥ Middle-class

objections to these financial obligations contributed much to Poor Law reform 1in

Scotland.>1

In Scotland the Poor Law Amendment Act 1845 brought the Scottish Poor
Law more in line with that of England - although considerable differences
remained. The Church was relieved of the responsibility of poor relief, a central
Board of Supervision was instituted with parochial boards at the local level under
an Inspector of Poor.9?2  Attitudes were continued which originated in the
sixteenth and seventeenth centuries. The statutory distinction between the ‘legal
poor’ and the ‘undeserving poor’ or ‘outcast poor’ was perpetuated. The attitude
of social censure towards destitution was, if anything, more intense in Scotland
after the passing of the legislation of 1845. By adopting an attitude of social
censure, rather than toleration, the administrators of the new Poor Law in Scotland
alienated the potentially disruptive elements in society which they sought to

control. They, in effect, created a class of ‘social outcasts’; adults and children
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who were abandoned to a life of squalor, destitution and inevitably crime. In its
first annual report of 1847 the Board of Supervision for Scotland expressed an
awareness of the importance ot providing care and protection for the children of
parents who had no legal claim to parochial relief. The connection between
juvenile deprivation and the development of criminal habits was understood, but
the Board of Supervision made no proposals for any initiative to be taken to deal
with the problem within Poor Law provision. The administration of poor relief
had become much more nstitutionalized and impersonal; 1t was not the function
of 1ts representatives to seek tor possible ‘legal’ recipients of relief among the

swarms of ragged children on the streets.

The poor reliet system of Victorian Britain in the age of laissez-faire
chose, 1n its separate operations north and south of the border, to exclude from
consideration the effects of seasonal forces, economic cycles and trade
depressions on the lives of the poor. It chose to ignore the helplessness of young
and old who were entrapped within a downward spiral of poverty. Under the
prevailing climate of laissez-faire poverty was also considered to be a matter of
self-will by the individual free subject. Poor relief was, as Garland has argued,
not an aspect of the normal rights of citizenship which it was to become 1in the
twentieth century. In Victorian Britain, until the 1890s, to put oneself into the
hands of the Poor Law authorities was, for young and old, a relinquishing of the
rights of citizenship in exchange for the minimum necessities of life - to choose
the status of ‘pariah’?3 This shameful stigma, coupled with the repressive
regime within the institutions, was designed to act as a deterrent to prevent all but
the genuinely destitute from applying for assistance. Consequently, it 18 a paradox
that the Poor Law legislation, which had as its ultimate objective the control of the

potentially disruptive elements in society by the eradication of destitution, should,
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as a result of its punitive methods and its cold bureaucratic administration, have
failled to transform the habits of the poor. Instead, it may be said that it
contributed 1n large measure to the alienation of ‘the residuum’, turning both
adults and juveniles towards varying degrees of crime and delinquency as an
alternative means of survival, directing them inevitably towards the other agency

which exerted a repressive control over ‘the residuum’; namely, the penal system.

7. Penal System

The late eighteenth and early nineteenth centuries comprised a period in
which there was a general approval in both England and Scotland of the operation
of a penal system based on the principle of the deterrence of crime by severity of
punishment. Public opinion, both north and south of the border, sanctioned a
repressive and coercive system of prison discipline within which juvenile
offenders were given no protection from the degradation of the worst aspects of
prison life. Under the ideology of liberalism, as David Garland has pointed out,
while the penal system involved State intervention regarding serious forms of
prohibition, regulation and the restriction of personal liberty, these interventions
were still within the ideology of the minimal state. The strict ideas regarding the
separation of the private and public spheres of life meant that the penal system
was only concerned with the punishment of the individual as a transgressor of the
social contract; while the welfare and reform of the offender were matters for his

or her own conscience and for any private agencies which voluntarily offered their

aid >4

In the early years of the nineteenth century the Scottish prisons in the
larger urban areas were suffering from the same internal pressures of

overcrowding as the English prisons. As the transportation system for convicts

22



declined towards its final demise in 1867, the prisons became more generally used
as penal 1nstitutions for prisoners with long-term sentences. The situation was
further aggravated by a steep rise in the crime rate as the Industrial Revolution,
with 1ts ‘booms’ and ‘slumps’ 1n trade created new depths of poverty and social

deprivation among the rapidly increasing population in the congested urban

centres.d?

To counteract the problem of so many prisoners in association by day and
by night under the congregate system, Scotland experimented with the same new
methods of discipline and internal organization that were being applied in
England; namely, the solitary system, the separate system and the silent system.
The solitary system denied the prisoner any form of association and labour, while
books and exercise were almost completely denied to him. The separate system
allowed work in cells, some books and exercise and communication with prison
officers. The Prison Act 1839 (2 & 3 Vict. Ch.56) enacted that to prevent
contamination by association any prisoner could be separately confined during the
whole or part of his or her imprisonment.”® Thus juvenile and young offenders
were not excluded from this form of treatment. The silent system allowed work
in association, but in total silence, with prisoners compelled to hours of pointless
work on the crank or treadmill. The identity of the individual prisoner was
removed by substituting numbers for names and insisting on prisoners wearing

masks during hours of exercise.”’

The separate system was introduced into the Glasgow Bridewell in 1825
by the governor, William Brebner°® The governors’ journals of the General
Prison at Perth reveal the severity of solitary confinement and the fact that 1t was

applied without compunction to very young prisoners on the same basis as it was
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to adult inmates. All juveniles on admission to Perth General Prison were
subjected to one month of solitary confinement. This could be waived for those
who were as young as eight or nine years of age. Of the juveniles who were
subjected to solitary continement many were reported on as ‘becoming incoherent
in theiwr minds’, or, "their minds gave way’. There was a constant stream of
youthtul prisoners being transterred to the imbecile and lunatic wing. Suicides
were frequently attempted and often successful”® The highest proportion of
punishments recorded against juvenile ottenders in Perth General Prison related to
attempts being made to communicate with other prisoners, or for being noisy in
the cells and disturbing the peace of the prison. Between 1851 and 1853
numerous young offenders in the age group 10 to 16 spent hours in dark
punishment cells.®0 Young female prisoners endured the same punishments for
swearing, refusal to work, damage to cell furniture or for attacking prison
officers.®1  In December 1845 a programme of special outdoor exercise,
gardening and gymnastics had to be devised to revive some ot the young male
offenders who were suffering from varying degrees of physical stiffness resulting

from prolonged periods of solitary confinement.6?

In the prisons of Scotland and England it was recognized that the new
systems of discipline were particularly unsuitable for children whose active minds
and physical health suffered from long hours under either the solitary or separate
forms of discipline. The change from the congregate system of the eighteenth
century, with its indiscriminate herding of prisoners, to the cold social and
psychological austerity of the new disciplinary systems of the nineteenth century,
resulted in the youthful offender being defined as a problem within the penal
system which required a separate form of treatment. The new reforms were far

from ideal but they had the effect of making the prison administrators look at the
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individual offender and made them aware of the adverse effects of confinement
upon children. The new prison administrators who emerged in the nineteenth
century were dedicated, not only to introducing reforms, but to making them
eftective. Consequently, they regarded the increasing numbers of children in the
gaols as a hindrance to the successful implementation of the new systems of

organization and discipline.63

Evidence given before a series of parliamentary enquiries between 1811
and 1819, the Select Committees on Criminal Commitments and Convictions in
1827 and 1828 and the Select Committee on Criminal and Destitute Juveniles
1852, delineated the failure of the existing penal system in England and Scotland
to provide effective treatment for the juvenile delinquent.4 Once branded with
the prison mark, a child considered himself or herself as belonging to the criminal
fraternity and the severity of prison treatment merely served to alienate these
youthful misdemeanants from the authority of law and order. It became apparent
to the Victorian public that repressive treatment under the existing penal system,
with particular reference to youthful offenders, did not function as a preventive

measure against the rising crime rates of the early nineteenth century.

Indeed, as Donald Withrington has commented, in the 1840s and 1350s,
the reports of the Prison Board for Scotland and those of the county police
committees, showed an increase in costs relating to the whole of the penal system,
but crime, with particular reference to that committed by juveniles, continued to
increase. Pauperism was still endemic irrespective of the stringent and repressive
procedures of the Poor Law Amendment (Scotland) Act 1845 and the increasing

expenditure on the relief of poverty and the provision of medical support for the
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poor. The social habits of ‘the residuum’ had not been altered or improved and

drunkenness and prostitution were, if anything, more apparent .03

Linda Mahood has placed the new awakening, in Scotland, to ‘the moral
state of the nation’ 1n the 1840s, around the time the Registrar General began to
publish statistical enquiries into the living conditions of Scotland’s poor. These
investigations which exposed the degree of illegitimacy, infanticide, prison
convictions and mtemperance among the lower oi*del‘s, disillusioned the Scottish

establishment with regards to its claims of moral superiority over its English and

continental neighbours.69

It was obvious that the penal system and the Poor Law - what David
Garland refers to as ‘the negative and repressive axis’ of the social control
network instituted in Victorian Britain®/ - were not succeeding in making ‘the
residuum’ upwardly socially mobile or instilling into individuals the bourgeois
standards of morality, work, thrift and self-help. If anything, the repressive nature
of the prison and the workhouse actually locked ‘the residuum’ and their otfspring
into the world of the social outcasts - the vast untouchable underworld which
created in the minds of the Victorian middle-class public a prevalent fear of social

instability, with the consequent threat to personal safety and the security of

property.

8. Self-help and Charity

As Smith has commented, it was not until about the middle of the
nineteenth century that the more socially conscious members of the middle classes
began to take a serious interest in the social condition of the lower orders.%8 The

environmental influences on human behaviour were gaining more sympathetic
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understanding.%”® From the obvious failure of the harsh repression of the
workhouse and the prison to make worthwhile citizens out of ‘the residuum’, or to
stem the increase in their numbers, came a desire to improve the disposition of the
lower orders to “help themselves’ by resorting to what Garland has referred to as
‘restorative and retormative’ methods conducted by a wide range of philanthropic
and voluntary agencies concentrating on particular types of clientele and aspects

of lower-class life.

In the first place, there was a wide range of working-class self-help
agencies. As Evans has argued, there were advantages in the working-classes
insuring themselves against sickness, old age and temporary unemployment
because this resulted i1n pressure being taken off the Poor Law and 1t also
promoted the middle-class values of thrift, independence and self-help. The
government approved of burial and collecting societies, building societies, savings
banks and the cooperative movement. For the very poor, particularly in Scotland
and the north of England, the ‘penny savings banks’ were established. The
Liberal government created the Post Office Savings Banks from 1861 to provide
oreater security for smaller deposits. However, all of these forms of self-help
depended on a regular income from which the appropriate savings could be made.
Henry Mayhew [1812-87], the journalist and writer, observed that among the
casual labourers in London the regular saving required by such self-help schemes
could not be provided for. Therefore, these schemes only had relevance to skilled
workers and regular earners - it was impossible for casual and poorly paid
members of the lower social orders even to consider participating.’? Housing
charities, such as the Peabody Trust, attempted to provide cheap homes for the
working classes, but they also tended to accommodate applicants who were 1in

regular work. It was, as Fraser has commented, only Octavia Hill’s housing



experiments which actually reached the destitute.’!  Octavia’s despotic

management of selected tenants from the lowest levels of society was specifically

aimed to ‘educate’ such people to be independently responsible.”2

It was estimated that in 1361 there were 640 charitable institutions in
London. The annual income of the London charities was £2.5 million (not
including private individual charity), an amount which exceeded that spent by
Poor Law authorities in the capital. This indicates that the Poor Law provision

for public need was far below what was required.

In Scotland very similar developments took place. Groups, such as the
National Social Science Association and the Scottish Social Reform Association,
came into being. Their objective was to analyse, systematically and
‘scientifically’, the nature of the prevalent social problems and to promote a

gradual amelioration of the worst aspects of these problems through voluntary

action. /3

Fraser has argued, that while there was, most certainly, a genuine concern
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