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ABSTRACT

The purpose of this thesis i1s to examine European and United States jurisdiction rules
for consumer contracts where the consumer and the seller who contract with each
other over the Internet via the World Wide Web are in different jurisdictions. The
thesis will demonstrate that despite recent adaptation in both jurisdictions, existing
rules are not conducive to consumer contracts entered into by means of electronic
commerce (hereafter ‘electronic consumer contracts’). This thesis will argue that both
United Kingdom and United States jurisdiction rules for such contracts should be
further amended and harmonised to enable consumers to sue in their own jurisdiction
when foreign businesses intended to target them via active or interactive web sites.
The aim of international private law 1s premised on a “desire to do justice” to the
parties involved in a cross-border dispute. Chapter One will demonstrate that this aim
1s particularly significant with regard to the role of international private law vis-a-vis
the legal regulation of cross-border electronic consumer contract disputes. When a
consumer contract is entered into between parties across borders by electronic means
and a dispute arises between those parties, the effective application of a certain and
predictable jurisdiction rule to determine which jurisdiction will hear the dispute 1s
crucial. Subsequent chapters of this thesis will demonstrate that given the continued
inconsistencies in existing jurisdiction rules in the United Kingdom and the United
States, further adaptation and harmonisation of jurisdiction rules for electronic

consumer contracts 1s now both necessary and desirable.
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Chapter One

International Private Law, the
Onset of Electronic Commerce and the Significance of
Jurisdiction Rules for Electronic Consumer Contracts

1. INTRODUCTION

“Lawmakers truly concerned with enabling electronic commerce for the
benefit of their citizens should be able to agree on an international
minimum level of consumer protection that will alleviate the legal costs
and risks plaguing online business worldwide.”
The purpose of this thesis 1s to examine European and United States jurisdiction
rules for consumer contracts where the consumer and the seller who contract
with each other over the Internet via the World Wide Web are in different
jurisdictions. The thesis will demonstrate that despite recent adaptation, such
rules are not conducive to consumer contracts entered into by means of
electronic commerce (hereafter ‘electronic consumer contracts’). This thesis
will argue that jurisdiction rules for such contracts should be further amended
and harmonised to enable the consumer to sue in his own jurisdiction when a
foreign business has targeted the consumer via an active or interactive web site.

2

The aim of international private law 1s premised on a *“desire to do justice” “ to

the parties involved in a cross-border dispute. The present chapter will

' Christopher T. Poggi, “Electronic Commerce Legislation: An Analysis of European and
American Approaches to Contract Formation,” 2000 41 Va J Int’l L 224 at p.276. See also
OECD, “Ministerial Declaration on Consumer Protection in the Context of Electronic
Commerce,” Ottawa 7-9 October 1998, DSTI/CP(98)12/FINAL, “Consumer Protection in the
Electronic Marketplace,” DSTI/CP98(13)/FINAL, 22 December 1998, and “Ministenal
Declaration on Consumer Protection in the Context of Electronic Commerce,” Ottawa 7-9
October 1998, DSTI/CP(98)12/FINAL. Copyright OECD (and on file with author).

> A. E. Anton, Private International Law, 2" ed, W. Green, Edinburgh, 1990 at p.1.
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demonstrate that this aim is particularly significant with regard to the role of
international private law vis-a-vis the legal regulation of cross-border electronic
consumer contract disputes. When a consumer contract is entered into between
parties across borders by electronic means and a dispute arises between those
parties, the effective application of a certain and predictable jurisdiction rule to
determine which jurisdiction will hear the dispute 1s crucial. This chapter will
consider the following issues. Firstly, the importance of “conflicts justice” 1n
jurisdiction rules for electronic consumer contracts will be explored. Secondly,
the chapter will examine both the conceptual issues and practical concerns
consumers and businesses located in different jurisdictions face when
contracting electronically with each other. Thirdly, regard will be given to the
operation of connecting factors in determining the jurisdiction of an electronic
consumer contract. Fourthly, the benefit of harmonising international private
law rules for electronic consumer contracts will be outlined. Subsequent
chapters of this thesis will demonstrate that given the continued inconsistencies
in existing jurisdiction rules in the United Kingdom and the United States,
further adaptation and harmonisation of jurisdiction rules for electronic

consumer contracts is now both necessary and desirable.
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2. CONFLICTS JUSTICE IN JURISDICTION RULES FOR
ELECTRONIC CONSUMER CONTRACTS

2.1 The Aim and Scope of International Private Law

“In a democracy, the law may be deemed to reflect the values and beliefs of the
soclety that lives by 1t. This explains some of the difterences between national
laws...(O)ther differences can be traced to the geographical, demographic.
economic or social conditions prevailing in each state.”

International private law provides rules of jurisdiction, choice of law and
recognition and enforcement of foreign judgments for cases where the existence
of a foreign element 1s present 1n the facts of the dispute. * The importance of

choice of law rules to the regulation of cross-border disputes is undoubted.

According to Jaffey

“ ... the aim of the choice of law rule must be to select the appropriate
governing law on criteria of justice and convenience for the parties.” >

The purpose of Article 5 of the Rome Convention on the Law Applicable to
Contractual Obligations is to ensure certainty and predictability by applying the
mandatory rules of the consumer’s habitual residence. The reason for this
approach, as Jaffey confirms, is that the consumer has the “convenience 1n
consulting [his] law,” rather than being entitled to rely on whatever law 1s more
favourable to him (whether his domestic law or a foreign law). °  Whilst the

present author acknowledges that the existing requirements of Article 5 must be

> Th M. De Boer, “The Relation between Uniform Substantive Law and Private International
Law.” in A.S Hartkamp, M.W. Hesselink, E.H. Hondius, C.E. Du Perron, J.B.M. Vranken, (eds),
Towards a European Civil Code, Martinus Nijhoff Publishers / Kluwer Academic Publishers
Group, 1994 at p.21.

 Anton, note 2 supra; P.M. North and J.J. Fawcett, Cheshire and North’s Private International
Law. 13th ed, Butterworths, London, 1999 at p.5.

> A.E. Jaffey. Topics in Choice of Law, The British Institute of International and Comparative
Law, London, 1996 at p.51 and 49.At p.540, words in brackets added.

° Jaffey, ibid at p.540, words in brackets added.
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adapted for consumer contracts conducted by electronic means, ' the particular
focus of this thesis is the adaptation of jurisdiction rules for such contracts.

Jurisdiction rules are a “manifestation of state sovereignty.” ® One of the

purposes of jurisdiction rules is to determine whether the state or its courts can
adjudicate over cases with a foreign element. ° Once the jurisdiction of a cross-
border dispute has been determined, the lex fori’s choice of law rules will be
applied. The effective operation of “judicial” ' or “juridical” "' jurisdiction

rules relies upon locating the parties or their activities in a particular

12

jurisdiction. Indeed, Byassee’s comments on the significance of physical

presence 1n determining jurisdiction are particularly indicative.

“(T)he tfundamental jurisdictional premise of the common law 1s physical
presence, either actual or constructive within the jurisdiction attempting
to assert authority over an individual. The body of the individual action
may be located 1n the jurisdiction, the individual may perform an action
that has physical effects within the jurisdiction or the individual

boundarigs of the jurisdiction 1itself are defined in physical geographical
> |
terms.

International private law rules are premised on connecting factors which are

used to determine whether parties are physically present or their activities are

" Lorna E. Gillies, “Electronic Contracts and Consumer Welfare: Modernisation of the Rome
Convention on Contractual Obligations,” Proceedings of the ERA Trier Conference
“E-commerce: Challenges for Private and Tax Law,” London, 13" May, 2004. The paper is on
file with the author of this thesis.

*D. W. Bowett, “Jurisdiction: Changing Patterns of Authority over Activities and Resources,” in
R. St. J. MacDonald, and D. M. Johnston, The Structure and Process of International Law,
Martinus Nijhoff Publishers, Dordrecht, 1986 at p.555 and R. St. J. MacDonald and D. M.
Johnston, “International Legal Theory: New Frontiers of the Discipline,” in R. St. J. MacDonald
and D. M. Johnston, 1bid at p.1.

’ Michael Akehurst, “Jurisdiction in International Law,” (1972-73) 46 BYBIL 145 at 145.

% Akehurst, ibid.

' Gillies, note 7 supra.

'~ Anton. note 2 supra at p.6; North and Fawcett, note 4 supra.

Y William S. Byassee, “Jurisdiction of Cyberspace: Applying Real World Precedent to the
Virtual Community,” 1995 30 Wake Forrest L Rev, 197.

10
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associated with certain jurisdictions in a material way. Domicile is an important
connecting factor used to determine whether parties are physically located in a

jurisdiction. For example, a party is domiciled in England if he can demonstrate

both residence and an intention to remain in England. '

The place where the
parties’ commercial activities occur also connects the parties to a particular
jurisdiction. Once the parties know where each other is geographically located,
or where their activities have taken place, they will be able to determine which
jurisdiction will hear their dispute. Connecting factors are a means of ensuring
that the closest, '° and thereby the most appropriate, jurisdiction of a dispute can

'® or determined with a degree of certainty and predictability. '’

be foreseen
Once the parties know or have anticipated what jurisdiction will hear any
dispute between them, they will then be able to determine whether the /ex fori
will apply 1ts own laws, the law that the parties have agreed in their contract or
another law to govern the dispute. If international private law rules are to
provide justice for the parties, determining the jurisdiction with the closest

geographical connection or interest to a dispute with a foreign element 1is

therefore crucially significant. '° Since international private law rules seek to

"* North and Fawcett, note 4 supra at p.137 et seq.

> A.P.M.J. Vonken, “Balancing Processes in International Family Law, On the determination
and weighing of interests in the conflicts of laws and the ‘openness’ of the choice of law
system,” in Th M. De Boer, Forty Years On: The Evolution of Post War Private International
Law in Europe, Symposium in Celebration of the 40" Anniversary of the Centre of Foreign Law
and Private International Law, University of Amsterdam, on 27 October 1989, Kluwer,
Deventer, 1990 at p.171 and 173.

'® peter Hay, Ole Lando, and Ronald D. Rotunda, “Conflict of Laws as a Technique for Legal
Integration,” in Mauro Capelletti, Monica Seccombe and Joseph Weiler (eds), Integration
Through Law, Volume 1, Book 2, Walter de Gruyter, New York, 1986 at p.192.

' Vonken, in De Boer (ed), note 15 supra at p.176.

'® Vonken in De Boer (ed), note 15 supra at p.174 and 180.

Il
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ensure justice to the parties in a cross border dispute, an important consideration

is the meaning of justice in the context of this thesis.

2.2 The Pursuit of Conflicts Justice in International Private Law Rules

The two aspects of justice that must be considered in the context of this thesis
are contlicts justice and material justice of consumer protection law. The

Oxford Dictionary defines justice as, infer alia, “the administration of law 1n a

s 19

fair and reasonable way. The Collins Dictionary defines justice, inter alia,

P

as “the moral principle that determines the fairness of actions.” It also defines
justice more specifically as “the administration of law according to prescribed
and accepted principles.” 2% In international private law cases the pursuit of
conflicts justice is sought as the parties are from different jurisdictions with
different expectations of their legal rights and remedies. International private
law rules seek to provide certainty and predictability of result ! to facilitate
“conflicts justice.” *> In particular, the aim of jurisdiction rules is two-fold. The
first aim is to provide the parties with legal certainty by providing rules that
direct their dispute to the most appropriate jurisdiction 2 whether a choice of

forum has been agreed or not. Vonken describes this as the “parties’ conflicts

interests.” ** Each party may reasonably expect the dispute to be heard in the

"> Compact Oxford Dictionary, Thesaurus and Wordpower Guide, Oxford University Press,

Oxford, 2002.
** Collins Dictionary and Thesaurus, Harper Collins, Glasgow, 1991.

! Vonken, in De Boer (ed), note 15 supra at p.176.

>> Vonken ibid and Hay, Lando and Rotunda, in Capelletti er al (eds) note 16 supra at p.190
citing Kegel.

2 Symeon C. Symeonides (ed), Private International Law at the End of the 20" Century:
Progress or Regress?, Kluwer Law International, London, 2000 at p.44-45.

** Vonken, in De Boer (ed), note 15 supra at p.178.
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jurisdiction where they are located, where their activities take place or the
jurisdiction specified in the contract. © Furthermore each party may reasonably
expect the substantive laws of those jurisdictions to apply. *® The existence of
choice of forum and law clauses in contracts are prima facie evidence that the
parties have agreed what jurisdiction will hear any dispute and what law will
apply to their contractual obligations. Nevertheless, international private law
rules must provide clear rules to determine which jurisdiction will apply to the
parties’ dispute. Jurisdiction rules must also stipulate whether or not the parties
can agree a choice of forum clause and what effect that choice has on the
resolution of their dispute. Jurisdiction rules must determine whether a
purported choice of forum clause, for example in a standard form or a click-

wrap agreement ' on a web site, enables one or either parties to override a

particular jurisdiction rule.

The purpose of international private law rules is not therefore to determine the
final outcome of a dispute between the parties. There 1s the potential for more
than one jurisdiction and law to apply in a cross-border dispute. The second aim
of international private law rules is therefore to facilitate predictability of
result.”®> The content and scope of jurisdiction rules must be clear for

jurisdiction to be established. By determining the place where a consumer can

* Vonken, in De Boer (ed), note 15 supra at p.178.
*® Vonken, in De Boer (ed), note 15 supra at p.178.
>’ Click-wrap agreements are considered later in this Chapter.
*®* Vonken, in De Boer (ed), note 15 supra at p.176.
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sue a business, both parties can foresee what procedural rules and substantive

law will apply to their cross-border dispute. *° As J atfey affirms,

94

... a party 1n an international dispute cannot complain of injustice if the
justice given to him or her is that of his or her own country. The

difficulty, of course, is that the parties will often belong to different
countries, whose standards of justice differ.” *°

In addition the use of connecting factors, the “litigational convenience of [...]

ss 31

the parties [and their] witnesses and the legal regulation of cross-border

activities are significant “wider considerations” ** in establishing jurisdiction in

the consumer’s domicile. In the context of this thesis, there are legal, practical
and financial benefits to the consumer when a dispute is heard in his

jurisdiction. As Vonken confirms

“(T)he parties cannot be expected to have a detailed knowledge of
substantive law provisions. Rather it must be assumed that they have a
general perce}ation of the essential principles of justice embodied in
‘their’ law.” *

A consumer 1s more likely to know the procedural or substantive consumer
protection rules of his jurisdiction and will want to take advantage of the

protection provided by those rules. Jurisdiction rules therefore provide the

’9 3

“means [for] observance of [consumer’s] rights.” ** Establishing jurisdiction is

therefore a crucial “first” step in determining where the dispute will be heard

*” North and Fawcett, note 4 supra at p.5 and 32.

% Jaffey, note S supra at p.18.
! James Fawcett, “The Interrelationships of Jurisdiction and Choice of Law in Private

International Law,” (1991) 44 Current Legal Problems 39 at p.52.

* Fawcett. ibid.

¥ Vonken, in De Boer (ed), note 15 supra at p.178.

** Thomas Janssens, “The Shearson judgment of the European Court of Justice: Problems raised
by the “Europeanisation” and “Communitisation” of the Term “Consumer” in the Brussels
Jurisdiction and Judgments Convention,” 1995 4 ERPL 605 at p.606. Words 1n brackets added

for syntax.

K
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and what law will be applied to that dispute. Whilst choice of law rules are
important 1n resolving the parties’ dispute, analysis of choice of law rules vis-a-
vis electronic consumer contracts is out with the scope of this thesis. As
Fawcett explains, whilst questions of choice of law often arise when jurisdiction

is being determined, * the function of jurisdiction and choice of law rules is

37

different *° and therefore requires separate treatment. °'  As stated earlier, it is

the purpose of jurisdiction rules to establish the most appropriate jurisdiction by
means of connecting factors. This thesis will focus on how jurisdiction rules for
consumer contracts must be adapted to ensure that the consumer’s dispute can
be heard 1n his jurisdiction when the parties contract by electronic means. As
Halfmeier indicates, a jurisdiction rule requiring the consumer to sue a business
in the business’ jurisdiction would be costly to the consumer and have a

38

prohibitive effect on consumer-led litigation.”® Nevertheless, the notion of

predictability is perhaps more important to a business in two respects. Firstly, a
business should have regard to the legal implications of contracting with foreign
consumers when planning, marketing and undertaking its cross-border activities
towards consumers in foreign jurisdictions. In particular, the business ought to
be able to foresee which jurisdiction could hear the dispute. Secondly, a
business will want to know the legal and commercial effect of a rule that confers

jurisdiction in the consumer’s domicile. As Hay et al contirm,

¥ Fawcett, note 31 supra at p.50-51.

'* Fawcett, ibid at p.40.

7 Fawcett, ibid.

** Axel Halfmeier “Waving Goodbye to Conflicts of Laws? Recent Developments in European
Union Consumer Law,” in Charles E.F. Rickett, and Thomas G.W. Telfer (eds), /nternational

Perspectives on Consumers’ Access to Justice, Cambridge University Press, 2003 at p.336.

15
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“(I)n international trade, predictability can be achieved only 1f the courts

of all countries strive to establish conflicts-of-law rules which ensure
uniform results.” >’

By ensuring that jurisdiction rules apply in a certain and predictable fashion.

contlicts justice contributes significantly towards the just resolution of a cross-

border dispute.

As stated earlier, jurisdiction rules seek to achieve conflicts justice by using
connecting factors to establish that the parties are associated with a particular
jurisdiction 1n a material way. The parties’ physical presence or activities in a
particular jurisdiction are used as ‘connecting factors’ for this purpose. ** One
way 1n which jurisdiction rules facilitate conflicts justice 1s by application of the
actor sequitur forum rei principle (hereafter the ‘actor sequitur principle’). The
effect of this principle is that the defender/defendant i1s sued 1n the jurisdiction
wherever he is domiciled. *' The actor sequitur principle ensures that if a party
domiciled 1n one jurisdiction takes legal proceedings against a
defender/defendant domiciled in another jurisdiction, 1t 1s appropriate that a
dispute should be heard in the jurisdiction where the detender/detendant 1s

situated. Otherwise, the defender/defendant may be prejudiced by not having

** Hay, Lando and Rotunda, in Capelletti et a/ (eds), note 16 supra at p.167.

* Hay, Lando and Rotunda, in Capelletti ef al (eds), note 16 supra at p.192.

*' “Report by Mr. P. Jenard on the Convention of 27 September 1968 on jurisdiction and the
enforcement of judgments in civil and commercial matters, 3 June 1971,” 1979 Ol C59/1
(hereafter “the Jenard Report”), p.13, 18 et seq. lan F. Fletcher, Conflict of Laws and European
Community Law, North Holland Publishing Company, Amsterdam, 1982. Michael Chissick and
Alistair Kelman, Electronic Commerce Law and Practice, Sweet and Maxwell 3™ ed, 2002 at

p.116.
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reasonable notice of the dispute and it may be more difficult for him ** to obtain
legal representation and defend himself in another jurisdiction. For example, the
interests of the defendant are enshrined in both rules of jurisdiction for civil and
commercial matters in the EU Brussels 1 Regulation * and the US constitutional
requirement for “minimum contacts” in asserting personal jurisdiction. As

Zaphiriou confirms “(T)he dominant [US] constitutional concern as to the

+s 44

exercise of jurisdiction 1s fairness to the defendant. [t matters not that the

manner 1n which the defendant’s interests are considered in terms of

’s 45

“constitutional [...] or jurisprudential objectives. In both examples, the acror

sequitur principle demonstrates a general approach in ensuring that “conflicts

justice” 1s achieved when both parties to a dispute with a foreign element are

domiciled 1n different jurisdictions.

However, in certain situations it 1s necessary that jurisdiction rules for particular
disputes facilitate conflicts justice and depart from the actor sequitur principle.
An example of the departure from the acror sequitur principle in the context ot
this thesis is jurisdiction rules which aim to protect a certain class or group of
persons, such as consumers. For example section 3(1) of both the United

Kingdom’s Unfair Terms in Consumer Contract Regulations 1999

** For the purposes of brevity, references to the masculine throughout the thesis also imply
reference the feminine gender.

*> In the Brussels Convention and Brussels 1 Regulation respectively. Chissick and Kelman,
note 41 supraat p.117, 118 et seqg.

H George A. Zaphiriou, “Basis of the Conflict of Laws: Fairness and Effectiveness,” 19388 10
Geo Mason UL Rev 301 at p.303, 304 and 310. Word in square brackets added.

4> Zaphiriou, ibid at p.305.

17
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(incorporating the EU Directive on Unfair Terms in Consumer Contracts) *° and
the Consumer Protection (Distance Selling) Regulations 2000 (incorporating the
EU Directive on the protection of consumers in relation to distance contracts) ™’
define a consumer as a “natural person ... acting for purposes which are outside
his trade, business or profession.” *® Chissick and Kelman define a consumer as
a party to a contract who is a “non-specialist.” * Stuyck confirms that

“(A) central 1ssue in consumer law literature i1s the notion of the

consumer [...] for many subjects of consumer law it doesn’t matter
whether a broad or restrictive concept is chosen.” >

51 .
27 15 detined when

However, 1t 1s important that the “concept of “consumer
establishing juridical protection for consumers vis-a-vis jurisdiction rules for
cross-border consumer contracts. The consumer must know whether he will be
provided with juridical protection from the courts of his domicile and the
foreign business must be able to predict with certainty when the consumer can
rely on such protection. As Stuyck continues,

“(The definition of consumer however does matter when rules govern

contractual matters in order to protect the weaker “consuming” party

against the supposedly more powertul (professional) “‘supplying”
552
party.

Therefore for the purposes of this thesis, a consumer contract 1s a contract

1993 OJ L95/29.

Y1997 OJ L144/16.
* Unfair Terms in Consumer Contracts Regulations 1999 SI/2083 incorporating the Unfair

Terms in Consumer Contracts Directive 93/13/EC, 1993 OJ L95/29 and the Consumer
Protection (Distance Selling) Regulations 2000 SI/2334 incorporating the Distance Selling

Directive 97/7/EC 1997 OJ L144.

* Chissick and Kelman, note 41 supra at p.32.
>% Jules Stuyck, “European Consumer Law After The Treaty of Amsterdam: Consumer Policy In

Or Beyond The Internal Market?” (2000) 37 CMLR 367at p.376.
>! Stuvek, ibid.
** Stuyck, ibid.

18
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between a legal person (the business) who sells goods or services in the course
of a business, and a natural person (the consumer) who purchases those goods or
services out with their trade or profession for their own private use or
consumption. This thesis regards consumers as “natural persons, acting out with
their trade or profession” in accordance with Article 5 of the Rome Convention
on Contractual Obligations,” the United Kingdom Unfair Terms in Consumer
Contract Regulations 1999, ** the Organisation for Economic Cooperation and
Development’s (OECD) Guidelines on Consumer Protection in Electronic

Commerce 1999, Article 2(e) of the Directive on the Legal Aspects of
Electronic Commerce, > and Article 15 of the Brussels I Regulation. If a
consumer 1n one jurisdiction enters into a consumer contract with a foreign
seller and a dispute arises between the parties, the question that must be
determined 1s whether the consumer can sue the seller in his own jurisdiction.
In order to provide certainty and predictability for consumers who enter into
consumer contracts, subject to certain conditions, °° the consumer can raise
proceedings in his own jurisdiction. Firstly, it 1s necessary to establish that the
parties are a consumer and a seller selling in the course of a business. Secondly,
it is necessary to establish the jurisdictions in which those parties are domiciled
or have a place of business respectively. Thirdly, and most importantly for the

focus of this thesis, it is necessary to determine whether the business intended to

> Council Convention on the Law Applicable to Contractual Obligations,” Rome, 19" June
1980, (80/934/EEC), 1980 OJ L266 (hereafter referred to as the “Rome Convention™).

> Implementing Directive 93/13 EEC, 1993 OJ L95/29. Note 48 supra.

> (0J 2000 L178 (hereafter the ‘Electronic Commerce Directive’).

>® Considered in Chapter Two and Three infra.

19



© Lorna Elizabeth Gillies

The Law School, University of Strathclyde
PhD Thesis — Chapter |

contract with consumers from particular jurisdictions as a result of their online
marketing or commercial activities. The ability of consumers to contract with
businesses via web sites has challenged the effective operation of jurisdiction
rules for consumer contracts. Whilst the aim of international private law rules is
to ensure that conflicts justice is achieved, the pursuit of material justice should
also be facilitated. In the context of this thesis, the relationship between

International private laws and substantive consumer protection laws must

therefore be explored.

2.3 The Relationship Between Conflicts Justice and Material Justice of
Consumer Protection Law

International private law rules are not concerned with implementing substantive
consumer protection policies as such. >’ Instead, as the previous section
indicated, the purpose of international private law is to provide rules that will
determine the particular jurisdiction or law of a cross-border dispute in a fair and
just manner. Jurisdiction rules seek to compliment “material justice” in
substantive consumer protection laws. Symeonides has described matenal

justice as “the same type and quality of justice as 1s pursued in fully

1998

domesticated situations. The starting point for substantive consumer

>" Vaughan Black, “Consumer Protection in the Conflict of Laws: Canada, the United States and

Europe,” in lain Ramsay (ed), Consumer Law in the Global Economy, National and
International Dimensions, Dartmouth, Aldershot, 1997 at p.195 and 199.
*® Symeonides, note 23 supra at p.45.
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protection law is to provide material justice to consumers in recognition of the
Inequality of bargaining power between the parties. > As a natural person, the
consumer’s bargaining position in a consumer contract is weaker in comparison
to the economic position and negotiating power of a business. ®°° The consumer
1s not expected to have the same specialist knowledge of the goods or services
offered by the business and the legal, financial and operational implications of
contracting 1n particular jurisdictions. The pursuit of material justice for
consumers 1n substantive consumer protection law is illustrated during various
stages of the consumer contract. At the contract formation stage, the consumer
1S protected by varied substantive consumer protection laws that may, inter alia,
limit the seller’s ability to impose unfair terms in contracts with consumers. For
example 1n the United Kingdom, the Unfair Contract Terms Act 1977 and the
Unfair Terms in Consumer Contracts Regulations 1999 limit the business’
ability to 1impose unfair contractual terms. The consumer often has recourse to
specific legislative protection when purchasing or financing the purchase of
goods or services from a business. For example in the EU, consumer protection

61

1s premised on, inter alia, ius poenitentae. In the event of a contractual

dispute between the consumer and the business, the consumer’s jurisdiction

> Geraint Howells and Stephen Wetherill, Consumer Protection and Law, Ashgate, Aldershot,
2005 at p.6 and 8 ; European Commission, Communication from the Commission to the
European Parliament, the Council, the Economic and Social Committee and the Committee of
the Regions, “Consumer Policy Strategy 2002-2006,” COM 2002 (208) FINAL, 7 May 2002, p.
7-9, at
http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/com/2002/com2002_0208en01.pdf.
60 .

[bid.
°l The other two aspects to EU consumer protection have been identified as ‘information
disclosure and juridical protection’: Simone Van Der Hof, “European Conflict Rules Concerning
International Online Consumer Contracts,” 2003 12(2) Information and Telecommunications
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provides the consumer with ‘access to justice’ in three main respects. ®* Firstly.
the consumer can seek additional remedies when there has been a breach of the

contract of sale by the seller. For example under the Sale of Goods Act 1979, as
amended by the Unfair Terms in Consumer Contracts Regulations 1999, the
consumer can now ° request the additional remedies from the seller. Secondly,
simplified procedural or evidential rules may be available to the consumer for

him to 1nitiate court proceedings such as Small Claims Rules. Thirdly and most

significantly for this thesis, international private law rules are (to an extent)

6

influenced by and compliment substantive consumer protection laws °* as they

enable the consumer to bring proceedings against a business in his own
jurisdiction. To illustrate the point, Mendes has described Articles 13-15 of the
Brussels 1 Regulation as “an example of the vulnerable consumer being
protected against those with actual or imaginary stronger bargaining power.”
A business has actual bargaining power since it can assess foreign markets in
advance and determine in advance the conditions upon which it will contract

with foreign consumers. The role of international private law in providing

“juridical protection” ° for consumers has been aptly described by Reimann as a

Law, 165 ; Giusella Finocchiaro, “European Law and Consumer Protection in the Information
Age,” 2003 12(2) Information and Communication Technology Law, 111 ; Gillies, note 7 supra.

°* Gillies, note 7 supra.

*> The additional remedies inserted into the 1979 Act for consumer cases came into force on 31*

March 2003.
** Jaffey, note 5 supra.

“ Errol P. Mendes, in “The Troublesome Workings of the Judgments Convention of the
European Economic Community,” 1980 13 Vand J Transnat’l L at p.96.
°* Van Der Hoff, note 61 supra and Gillies, note 7 supra.
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© |...] protective attitude [which] reflects the belief, more common in
Europe than the United States, in the duty of the State to balance social
or economic inequalities between its citizens or to make access to justice

easier for those in particular need of it.” ©’
Whilst a protectionist policy towards consumers is not as generally evident in
the United States as it is amongst European Union member states, jurisdiction
rules for consumer contracts in the US remain well-established. “entirely

reasonable and in step with the emergence of consumer protection laws in

Western Europe and in other industrialised nations.” °°

Specific jurisdiction
rules for electronic consumer contracts are therefore crucial if the consumer is to

continue to be afforded juridical protection against a foreign seller. ° When the

parties to a consumer contract are situated in different jurisdictions, each party
may understandably prefer the courts of their own or another jurisdiction to hear
any potential dispute between them. The parties are more likely to know and
understand how the rules of jurisdiction apply in their own domicile compared
to foreign jurisdictions. The consumer 1s in a contractually weaker position than
the seller no matter whether the consumer contracts with a business by
electronic means or not. However, the nature of the online contract renders the
consumer’s already weaker contractual position more acute. The OECD

recently reported that consumers continue to experience increased choice and

7 Mathias Reimann “American Private Law and European Legal Unification — Can the United
States be a Model?” (1996) 3 MJ 217at p.82. Words in square brackets removed and modified
respectively.

°® Mendes, note 65 supra at p.96.

° Black, in Ramsay (ed), note 57 supra at p.195.
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risk as a result of electronic commerce activity via the World Wide Web. 7° The
present author has previously observed that consumers regard “data protection

and security concerns, fraud, breach of privacy, jurisdiction and [applicable]

sy 71

law as risks that they have perceived or experienced when contracting

electronically over the World Wide Web (WWW). Black has argued that a

consumer who contracts with a business online would be “psychologically

daa 72

vulnerable and expose if he had to raise proceedings in the foreign

business’ jurisdiction. The increase of online activities over the WWW between
consumers and businesses has necessitated a reconsideration of jurisdiction rules
for consumer contracts. Puurunen has argued that a consumer would have “poor
means of obtaining effective judicial relief” " if there was uncertainty about
where he could sue a foreign business and by implication what laws would
apply to his online activities. The consumer can obtain legal advice and
representation to raise proceedings in his own jurisdiction far quicker and

cheaper than if he had to do so in a foreign business’ jurisdiction. "

" OECD, “Consumers in the Online Marketplace: The OECD Guidelines Three Years Later,”
Report by the Committee on Consumer Policy on the Guidelines for Consumer Protection in the
Context of Electronic Commerce,” DSTI/CP(2002)4/FINAL, 3 February 2003, available at
http://www.oecd.org. Hereafter referred to as the ‘OECD 2003 Report.” Copyright OECD.
Lorna E. Gillies, “The Continuing Significance of Top-Down Legal Regulation of Risk in
Business-to-Consumer Electronic Commerce,” in lain Ramsay (ed), Consumer Choice and Risk,
Kluwer/Sakkoulas, 2005 (forthcoming and on file with the author).

"' Gillies, ibid. Word in brackets added.

"2 Black, in Ramsay (ed), note 57 supra at p.208.
" Tapio Puurunen, “The Legislative Jurisdiction of States Over Transactions in International

Electronic Commerce.” 2000 XVIII John Marshall Journal of Computer and Information Law,

689 at p.696.
" Black, in Ramsay (ed), note 57 supra at p.207-8.
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Peterson has remarked that “the goal of uniformity (or predictability) is
inherent” in conflicts justice. > In recent years countries such as the United
Kingdom and the United States have adapted their existing jurisdiction rules for
consumer contracts to apply to consumer contracts conducted electronically.
The following chapters of this thesis will demonstrate the similarities in how
those jurisdiction rules have been adapted. However, it will also be
demonstrated that the continued application of those jurisdiction rules will
create diverging results. For example, the jurisdiction rule for consumer
contracts amongst (the majority of) EU member states only permits the
consumer to raise proceedings in his own jurisdiction if the defendant business

1S situated 1n or directs i1ts commercial activities towards consumers 1n an EU

76

Member State. ©© The courts in the United States can assert jurisdiction over a

defendant who does business in a consumer’s jurisdiction. However, the US
courts have regard to and usually enforce the jurisdiction agreement 1n a
consumer contract when determining which jurisdiction should hear the parties’
dispute. ’’ In order to ensure that the aims of certainty and predictability for
conflicts justice are achieved, '8 this thesis will argue that the existing United

Kingdom and United States jurisdiction rules for electronic consumer contracts
must be amended further. In addition it will also be argued that regardless of a

purported choice of forum, jurisdiction rules for electronic consumer contracts

S Courtland H. Peterson, “American Private International Law at the End of the 20" Century:
Progress or Regress?” in Symeonides, note 23 supra at p.427.

' See Chapter Two infra. |
"7 See Chapter Three infra on jurisdiction rules for consumer contracts in the United States.

' Symeonides, note 23 supra.
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must provide a harmonised rule which enables the consumer to raise

proceedings against the business in his own jurisdiction no matter where the

parties are domiciled.

2.4 Synopsis of the Internet and Electronic Commerce

The Internet 1s a network of computers that enables users to communicate with

9

each other ” regardless of where those computers, or those that use them, are

situated. The Internet was originally set up as a means of communication
between defence experts in different countries through as system known as
“ARAPNET.” ® The reason for creating the link between these computers was
that 1n the event of ordinary terrestrial telephone lines failing, the Internet still
enabled different computers to communicate with each other. ®' It did this by

allowing the messages to be divided up electronically into pieces, also known as
“packets.” These packets would be sent via different telephone lines at difterent

times and to different computers in order to reach their end destination. It would

be feasible to say that no two packets go the same way or “route.” The transfer

sy 82

of messages in this way was known as “packet switching and still occurs

™ Chissick and Kelman, note 41 supra at Xxxix.
80 See generally The Internet Society, “All About  the Internet,”

http://www.isoc.org/internet/history/ and “A  Brief  History of the Internet,”
http://www.isoc.org/internet/history/brief.shtml. Mahoney, “United States” in Dennis Campbell
(ed), Law of International Online Business, Sweet and Maxwell, London, 1998, Chapter 17 at
p.617 ; Tammy S. Trout-Mclntyre, “Personal Jurisdiction and the Internet: Does the Shoe Fit?”
1997 Hamline L Rev 21, 223 at p.249 ; Ryan Yagura, “Does Cyberspace Expand the Boundaries

of Personal Jurisdiction?” (1998) 38 IDEA 301 at p.302.

81 The Internet Society, ibid.
82'A. Michael Froomkin, “The Internet as a Source of Regulatory Arbitrage,” in

Brian Kahin and Charles Nesson (eds), Borders in Cyberspace Information Policy and the
Global Information Infrastructure, The Mit Press, Cambridge, Massachusetts, 1997 at p.129;
Herbert Kronke, “Applicable Law in Torts and Contracts in Cyberspace,” in Katharina Boele-
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today on the Internet. By 1984, the academic community also began to use a
version of ARAPNET known as NSFNet *°> and in the last decade the Internet

has opened out to businesses and consumers via the WWWw.%

The increasing use of the Internet led to the creation of other global computer
networks of which the most well known and ‘commercial’ is the WWW. The
WWW enables those with access to a computer with a suitable Internet

85 : .
telephone connection, modem and an account with an Internet

browser,
Service Provider (or ‘ISP’) to view web pages of potentially millions of
organisations around the globe, ranging from multi-national enterprises, through
to small to medium sized businesses (or SME’s), academic institutions and
governments. The ability of a consumer to communicate or contract with a
seller online 1s dependant upon the level of activity of the seller’s web site. The
activities of web sites have been frequently °° distinguished as ‘active’, ‘passive’

or ‘interactive.” ®/ A web site that enables a consumer to conclude a contract by

going through a series of steps or pages on that web site, such as Amazon or

Woelki and Catherine Kessedjian (eds), Internet Which Court Decides? Which Law Applies?,

Kluwer Law International, The Hague, 1998 at p.66.
8 Yagura, note 80 supra at p.302, who refers to Matthew R. Burnstein, “Conflicts on the Net:

Choice of Law in Transnational Cyberspace,” 1996 Vand J Transnat’l L 29, 75.
8 Yagura, note 80 supra at p.303; Trout-McIntyre, note 80 supra at p.225-226.

> Now predominantly Microsoft Internet Explorer.
*® Chapter Three infra, on the extent to which an active, passive or interactive web site plus

additional activity establishes personal jurisdiction in the United States. The EU and the Hague
have each endorsed the application of the “Sliding Scale” of web site activity. Avril Haines,
“The Impact of the Internet on the Judgments Project: Thoughts for the Future,” Hague
Conference on Private International Law, Preliminary Document No. 17, http://www hcch.net.

7 Preliminary Draft Report for a Council Regulation (EC) (COM (1999) 348 final — C5-
0619/1999 — 99/0154 (CNS)) by the Committee on Legal Affairs and the Internal Market
http://cyberia.ie/~twinkle/draftep.doc at “Explanatory Statement.” See Chapter Two and Three
infra and Frederic Debussere, ‘‘International Jurisdiction over E-Consumer Contracts in the

European Union: Quid Novi Sub Sole?” 2002 10 IJLIT 344 at p.357.
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Easyjet, is an example of an ‘active’ web site. *®* Conversely when a web site is

8

nothing more than information source to potential consumers, °’ it is a ‘passive’

90

web site. Furthermore, ‘interactive’ ™ web sites are web sites that provide a

combination of information and communication with potential consumers such

91

as information request options ~ or sign up facilities to receive information on

| 92

goods or services by e-mai An interactive web site combines information

and 1s a means whereby parties can communicate with each other to a greater or
lesser extent. > The level of web site activity is a crucial connecting factor in

determining whether businesses intended to use their web sites to sell goods and

94

advertise to consumers 1n foreign jurisdictions. »  The WWW is a

96
L,

communication tool, ~° enabling information to be viewed, shared, requested and

retrieved between computer networks. The WWW also enables parties to enter

’! which is a key aspect to

into contracts with each other for goods and services
electronic commerce. Electronic commerce enables parties to use digital

language on computers to communicate, negotiate and contract with each

58 http://www.amazon.co.uk and http://www.easyjet.co.uk
* For example http://www.woodrows.co.uk.

” Debussere, note 87 supra.
°! For example http://www.ghost.co.uk (this site also has an email order facility).

’* For example http://www.cashmerecompany.co.uk.

0 ’
> Ibid.
°* See the European Commission’s comments on the interpretation of "active’ and ‘passive’ sales

(derived from the application of Article 4(b) of the Block Exemption Regulation) in its
‘Guidelines for Vertical Restraints’ (on EC Competition Rules), 2000 C291/1 ; considered 1n

Chapter Two infra.
% Lorna E. Gillies, “Rules of Jurisdiction for Electronic Consumer Contracts — Scottish

Perspectives,” 2001 2 SLPQ 124 at p.132.

’® Yagura, note 80 supra.
°T Chissick and Kelman, note 41 supra at p.68 et seq.
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98 -

other.” Whilst a number of attempts have been made to define electronic
commerce, no single definition has been universally applied. ” As a starting
point, 1t is helpful to consider Sookman’s general definition of electronic

commerce. Sookman has defined electronic commerce as

“any kind of transaction that is made using digital technology, including

transactions over open networks such as the Internet, closed networks

such as electronic data interchange (EDI) and debit and credit cards.™ '*”
This definition i1s too wide for the purposes of this thesis but is similar to that
provided by Chissick and Kelman. In their established text on the subject, those
authors defined electronic commerce as “a broad term describing business
activities with associated technical data that are conducted electronically.” "'
However, the definitions of electronic commerce tend to be distinguishable in
two key respects. Firstly, electronic commerce 1s often defined by reference to
the accessibility of computer networks as communications media. In the past,

d” 102

electronic commerce activity took place over “close or restricted access

computer networks. '3 Electronic Data Interchange (‘EDI’) is an example of a
restricted form of electronic commerce used exclusively by businesses as an
automated order and payment system. "% Such private computer networks are
not used by businesses in their contracts with consumers. In the last ten years,

electronic commerce has taken place between businesses and consumers over

’$ John Rothchild, “Protecting the Digital Consumer: The Limits of Cyberspace Utopianism,”
1999 Ind LJ 74, 893at p.900 ; Barry B. Sookman, “Electronic Commerce, Internet and the Law —

A Survey of the Legal Issues,” [1999] CTLR 52.

> Sookman, note 98 supra at p.52.

"% Sookman, note 98 supra at p.52.

91 Chissick and Kelman, note 41 supra, at p.XxXVviil.
192 Sookman, note 98 supra.

103 §ookman, note 98 supra.
'04 Chissick and Kelman, note 41 supra at p.67.
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03

open, unrestricted computer networks. > The Organisation for Economic

Commerce and Development (OECD), World Trade Organisation (WTO) and
World Intellectual Property Organisation (WIPO) have each sought to define
electronic commerce in the context of their various work programmes and
activities on the legal regulation of electronic commerce. The OECD refers to
electronic commerce as a “global network.”'%® The WTO has defined electronic

COMIMCICeC as

¢

‘... the production, distribution, marketing, sale, or delivery of goods
and service by electronic means.” '’

WIPO has defined the Internet (representing the network of computers that

enable electronic commercial activity to take place) as “allow(ing)

. . : x4 p, ]08
communications and transactions to take place over an “open network.’

Catchpole has similarly defined electronic commerce as

“ . a term that has become synonymous with commercial transactions
involving both organisations and individuals, based upon the processing
and transmission of digitised data [ ... ] transmitted over open networks

such as the Internet.” 109

The definition of electronic commerce used for the purposes of this thesis 1s the

combination of the terms derived from the OECD and WIPO given to

05 WIPO, Primer on Electronic Commerce and Intellectual Property Issues,

h.ttp://ec_ommel_'ce.wipo.int/primeg/p;imq.html#g_ .

"% OECD, note 1 supra. 1 ogth
07 WTO, “Work Programme on Electronic Commerce,” Adopted by the General Council, 25

September 1998, available at http:/_/www._wto_.org[english/trat_op_e/ecg_m_ e/wkprog e.htm. This
definition is preferred and used by J. Barrett Willingham, “Electronic Commerce and the Free
Trade Area of the Americas,” NAFTA: Law and Business Review of the Americas, Summer

2000, 483 at p.484 (obtained via Westlaw 07/06/01).
198 WIPO, Primer on Electronic Commerce and Intellectual Property Issues,

http://ecommerce. wipo. int/primer/primer.htmI#8.

09 yames Catchpole, “The Regulation of Electronic Commerce: A Comparative Analysis of the
Issues Surrounding the principles of Establishment,” 2001 9 Int J Law and Info Tech 1,1 at p.2.
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“commercial transactions conducted over a digitised [open] global network.” '!°

The most prominent open network on the Internet is the WWW. Consumers
must be able to access the WWW as an open computer network to be able to

view websites and enter into contracts with foreign businesses online via those

websites.

Secondly, the types of markets businesses pursue via electronic commerce can
be used to distinguish the different definitions of electronic commerce. Two
predominant business models have emerged from electronic commerce activity
via the WWW. "' In a “business-to-business” or “B2B” model, businesses use
electronic commerce to contract directly with other businesses only. As stated
earlier, a contract conducted by Electronic Data Interchange (EDI) is an example
of a contract between businesses requiring no intermediary or agent. Before the

advent of the Internet and the WWW, these contracts were the only contracts to
be entered via the use of computer networks. However over the last ten years
businesses have adopted electronic commerce as a business model and
communication tool to attract foreign consumers. The contracts that result from
such activities are termed “business-to-consumer” or “B2C” contracts. The

parties use open computer networks via the WWW to contract directly with each

other, without the need for the business to have an agent, branch or

" OECD, note 1 supra. |
"' There are other types of business activities conducted by electronic means which are

completely out with the scope of this thesis. These include, for example contracts between

businesses and governments (B2G) and peer-to-peer contracts (P2P) such as those conducted
between private individuals via an online auction web site such as Ebay

(http://www.ebay.co.uk).
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representative in the consumer’s jurisdiction. This thesis is only concerned with

jurisdiction rules for electronic consumer contracts that are entered into via web

sites on the WWW.

Electronic commerce enables businesses and consumers to enter into contracts

with each other for the purchase of goods and services via computer networks
whether or not the parties are situated in the same jurisdiction or not. ''* The
use of the Internet (and the WWW) has raised important issues for the legal
regulation of electronic commerce activity. In terms of protecting the consumer
who enters into online transactions, Rothchild '? has suggested that electronic

commerce presents a “challenge” to consumer protection policy. Rothchild

maintains that electronic commerce facilitates the “disintermediation” of

- 114
consumer protection law.

Rather than the consumer contracting via a
supplier in the same jurisdiction, as a result of its “inherent international
nature,”' ' disintermediation enables the consumer to contract directly with the
seller in another jurisdiction. The disintermediation of consumer contracts
provides benefits and challenges to businesses and consumers alike. Reed has

recently reiterated that the key commercial and financial benefits ot electronic

commerce to businesses are “(G)lobal equivalence ... (T)he digital transmission

"2 Willingham, note 107 supra and Sookman, note 98 supra.

'3 Rothchild was a member of the OECD Working Party on the Guidelines for Consumer
Protection in E-Commerce.

"4 Rothchild, note 98 at p.896 et seq.

'3 Rothchild, ibid at p.897.
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of information ... [and] ... (A)utomated decision making.” ''® The most
significant benefit to businesses that use electronic commerce via the WWW is
the ability to seek out and target new consumer markets. As Reed recently

atfirmed, businesses using electronic commerce as a commercial medium can

» U7 ocale with other businesses. Businesses

operate on a “globally equivale[nt]
of any size can therefore compete with other businesses for sales to consumers
in the same (1e domestic) or foreign jurisdictions. The corresponding result of
global equivalence for consumers is the increased choice of goods and services
available to them on a “take it or leave it” basis “at the click of a mouse.” ''® A

web site which is accessible in the consumer’s jurisdiction may determine
whether the seller’s goods or services are available to the consumer 1n his
jurisdiction or not. If not, both parties would have to use other means of
communicating with each other, for example by telephone or in writing. As a
last resort, the consumer could travel to the seller’s jurisdictions to contract with
the seller. These examples demonstrate how the ability to access “digital
information” ' on the seller’s web site on the WWW is an efficient way for the
consumer to contract with a foreign seller. Furthermore, as mentioned earlier, in
addition to accessing (new) foreign markets, an additional advantage for the
business contracting online is that the consumer makes payment when entering

into the online click-wrap agreement. However as stated earlier, the consumers

may either perceive or experience an increased risk when contracting with a

116 Chris Reed, Internet Law, Text and Materials, 2" ed, Cambridge University Press, 2004 at

p.5. Word in brackets added.
117 Reed., ibid at p.5. Word in brackets modified for syntax.

'18 pyurunen, note 73 supra at p.692.
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foreign seller over the WWW than if they had contracted that seller by visiting
the seller’s shop. '*° Conversely, the foreign seller may not be satisfied that the
other party is a ‘consumer’. Whilst “automated decision making” '*! on the
WWW has diminished the need for a local supplier or middleman in the
consumer's jurisdiction, there has been a corresponding increase in the risks to
the parties who contract online. The remaining chapters of this thesis will
1llustrate how jurisdiction rules for consumer contracts have been extended to
include contracts conducted over the Internet with foreign sellers. However it
will be demonstrated that those rules have not been sufficiently modified to

ensure that the consumers contracting online can sue the business in their own

jurisdiction.

2.5 The Application of International Private Law Connecting Factors to
Electronic Consumer Contracts

As stated earlier, international private law rules use geography or location of the
parties or the place where their commercial activities take place as traditional
connecting factors to determine the jurisdiction of a cross-border dispute. The
traditional connecting factors of location of the parties and the business’

activities are important to a consumer contract. For example, Zain reiterates

122

Rothchild’s “disintermediation” point that in a “traditional sale,” the

consumer must visit the seller’s premises in order to contract with that seller. In

' Reed, note 116 supra at p.5.

120 Rothchild, note 98 supra at p.896.
121 Reed, note 116 supra at p.5.
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that situation, the consumer is re-assured by factors such as the physical
presence of the seller, the ability to inspect the goods and assess their suitability
In advance of contracting with the seller and paying for the goods. '}
Alternatively, the consumer may contract with a seller who is located in another

jurisdiction if that seller issued advertisements in the jurisdictions where that

consumer 1s domiciled.

However, the use of the Internet challenges how parties to an electronic
consumer contract can be adequately 1dentified so that they, and their activities,
may be sufficiently connected with a particular jurisdiction. If the parties’

presence or their activities are connected with a particular jurisdiction, then it
can be foreseen both by the consumer and seller where their dispute 1s likely to
be heard. Regardless of the method of communication used, the ability of the
parties to foresee where each other 1s geographically located and where business
activities are directed are “decisive” '** factors in determining which jurisdiction
will hear their dispute. When the seller in one jurisdiction uses traditional media
such as a catalogue, mail, newspaper, radio or television to seek business from
potential consumers in other jurisdictions, the seller is likely to know with

certainty in which countries customers receiving the catalogues or viewing the

advertisement are located. For example, when a South African wine producer

122 Gaami Zain, “Regulation of E-Commerce: Is It Fair To Consumers?” 2000 31 UWLA Law

Review 163 p.167.

123 7ain, ibid at p.167. .
24 Richard Fentiman, “English Private International Law at the End of the 20" Century:

Progress or Regress?” in Symeonides (eds), note 23 supra at p.190 ; Rothchild. note 93 supra at
p.915 referring to the Brussels Convention.
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sells wine via mail order catalogues to addresses in England or puts an
advertisement in an English newspaper to attract custom and consumers in
England contract with the seller for goods contained in the catalogue or
newspaper advertisement, the seller knows where those consumers are located.
The consumer 1s also likely to be aware of the seller’s location when following
the instructions in the catalogue or advertisement for ordering goods. If the
seller does not want to contract with consumers in particular jurisdictions for
financial, legal or operational reasons, then i1t will not send catalogues or
advertise to potential consumers in those jurisdictions. As an additional
precaution, the seller can still refuse to contract with the consumer by filtering
orders sent by consumers from particular jurisdictions. However when the seller
uses other forms of globally accessible, or as Fentiman describes “de-
materialized,” 125 media such as electronic commerce to attract custom, it is
difficult for either party to know or foresee where the other is physically located.
As Rice confirmed, foreseeability is a “fundamental jurisdictional 1ssue” raised
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by the Internet. Geist also premised his targeting test on the need for
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foreseeability. The consumer must rely on information on the foreign

business’ web site if he wishes to contract with that foreign seller online. The
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