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Abstract

My thesis utilises insights from the Confucian communitarian tradition, which is rooted in Asian and
Thai traditions, to promote and support the realisation the right to work for Karen refugees in Thai
camps. There are over 80,000 indigenous Karen refugees from Myanmar resident in nine camps along
the Thai-Myanmar border. They have fled to Thailand due to the long history of ethnic conflict and
political persecution within Myanmar, a situation which remains ongoing. Although Thailand has a long
history of hosting refugees, the country has to date refused to sign up to the 1951 Convention and its
1967 Protocol, which form the bedrock of International Refugee Law. Thailand does not have a national
asylum system and regards these indigenous refugees as “illegal migrants”. Critically, these Karen
refugees in Thai camps are denied the right to work, which is an inherent part of human dignity and
well recognised in international law. [ root my analysis in a novel legal framework which brings together
three areas of law - International Refugee Law, International Human Rights Law and International Law
on Indigenous Peoples. I deploy the Confucian communitarian approach to human dignity, which
although different from the liberal tradition, can contribute to the advancement of universal human
rights protections within Thailand. Ultimately, my research calls on Thailand to rethink its approach
and uphold their obligations under this international legal framework to extend the protection of the
right to work for the Karen refugees in camps. I bring forward Confucian communitarian thought in
order to promote the realisation of the right to work under international law for Karen refugees in camps

in Thailand, contributing an original approach.
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Chapter 1: Introduction.

1.1.Background, Rationale and Objectives of the Research.
My thesis asks whether Confucian communitarianism can play a role in progressing the realisation of
the right to work of indigenous Karen refugees in camps in Thailand. Confucian communitarianism is
an ancient ethical and philosophical tradition which has had significant influence in the East and
Southeast Asian regions, including in Thailand." My contention is that insights from the Confucian
communitarian tradition can help to progress the realisation of these Karen refugee’s right to work by
offering a more culturally-sensitive approach to the reading of Thailand’s obligations under

international law.

The right to work is widely recognised in several international legal instruments belonging to different
areas of law such as International Refugees Law (IRL),? International Human Rights Law (IHRL) and
International Law on Indigenous People (ILIP). The right to work “forms an inseparable and inherent

% and therefore, is recognised as a basic and fundamental human right.* It is

part of human dignity
important to specify here that the right to work encompasses access to work and protection of working
conditions. Accordingly, the ability to access decent employment provides people with regular income
in order to support themselves and their family and enjoy an adequate standard of living.’ Beyond
economic gain, work is also important for ones’ overall development and recognition within the

community.®

Particularly for many refugees and asylum seekers, work is not simply about finance but also about a
sense of independence and purpose, relating to inclusion in the wider community and belonging, social

connectedness and contributing to the host society.” In fact, a growing amount of research and debate

! Jung In Kang, The Cultural Identity of East Asia in the Age of Globalization: West Centrism and Asian
Values, The Korean Journal of International Studies, 2(1), 2004, P. 123-125. Jianghua Han, The Chinese Wuxia
Culture in Thailand: Dissemination and Influence, Comparative Literature: East and West, 5(1), 2021, P. 8.

2 It is noted that IRL which is used throughout this thesis refers to Convention Relating to the Status of Refugees
(Adopted 28 July 1951, Entered into Force 22 April 1954) 189 UNTS 137 (hereafter referred to as the 1951
Refugee Convention) and Protocol relating to the Status of Refugees (Adopted 31 January 1967, Entered into
Force 4 October 1967) 606 UNTS 267 (hereafter referred to as its 1967 Protocol).

* Committee on Economic, Social and Cultural Rights (CESCR), General Comment No 18: The Right to Work,
E/C.12/GC/18, 6 February 2006, P. 2, Paragraph 1, https://www.refworld.org/legal/general/cescr/2006/en/32433
Accessed by 10 December 2023.

4 Universal Declaration of Human Rights, UNGA res 217A (I1I) (Adopted 10 December 1948), Article 23.

5 CESCR, General Comment No. 23 (2016) on the Right to Just and Favourable Conditions of Work (Article 7
of the International Covenant on Economic, Social and Cultural Rights), E/C.12/GC/23, 7 April 2016, P. 3, 5
Paragraph 9, 18, https://www.refworld.org/legal/general/cescr/2016/en/122360 Accessed by 30 December 2022
¢ C168 Employment Promotion and Protection against Unemployment Convention, (Adopted 21 June 1988,
Entered into Force 17 October 1991), Preamble.

" Helen Claire Hart, Keeping Busy with Purpose: How Meaningful Occupation Can Shape the Experience of
Forced Migration, Migration Studies, 9(3), 2019, P. 1322-1323.



https://www.refworld.org/legal/general/cescr/2006/en/32433
https://www.refworld.org/legal/general/cescr/2016/en/122360

has shown the benefits that refugees and asylum seekers can bring to host states through work, including
by filling the gaps in the national labour market, increasing tax revenue and reducing states’
expenditure.® In other words, the provision of refugees and asylum seekers with the right to work can,
to some extent, coincide with the interests of host states. It is crucial however to stress here that the
realisation of this right should not be granted merely due to the prospect of economic gains for the state
(using refugees as a means to an end) but should instead originate from the human dignity-enhancing

role of work.

The right to work is crucial to human dignity.” Yet, for decades now, the Thai government has
continuously failed to grant this fundamental right to Karen refugees in Thai camps.'® As of November
2024, there were approximately 86,539 refugees from Myanmar, most of whom indigenous Karen
peoples, living in nine refugee camps located in four provinces along the Thai-Myanmar border.'' Karen
refugees’ predicament is rooted in the long history of ethnic conflict and political persecution within
Myanmar, which to this day remains embroiled in a state of civil war and ethnic strife.'? The first Karen
indigenous refugees arrived in Thai camps in 1984 and have remained in the country ever since.'® They
constitute the longest protracted refugee situation in Southeast Asia.'* Their enduring plight thus merits

particular consideration and, as my thesis demonstrates, demands new thinking.

Although Thailand has a long history of hosting refugees, the country is not a party to the 1951
Convention Relating to the Status of Refugees (the 1951 Refugee Convention) and the 1967 Protocol

relating to the Status of Refugees (its 1967 Protocol)."” Thailand has no asylum system and its policies

8 Ziad Ayoubi and Regina Saavedra, Refugee Livelihoods: New Actors, New Models, Forced Migration
Review, 2018, P. 39. International Labour Organisation (ILO), Employment and Decent work in Refugee and
Other Forced Displacement Contexts Compendium of ILO’s Lessons Learned, Emerging Good Practices and
Policy Guidance, 2020, P. 11, https://www.ilo.org/wcemsp5/groups/public/---ed_protect/---protrav/---
migrant/documents/publication/wecms_763174.pdf Accessed by 15 June 2023.

® Hugh Collins, Is There a Human Right to Work, in Virginia Mantouvalou (Ed), The Right to Work: Legal and
Philosophical Perspectives, London: Bloomsbury, 2014, P. 28.

10 CESCR, Concluding Observations on the Combined Initial and Second Periodic Reports of Thailand,
E/C.12/THA/CO/1-2, 19 June 2015, P. 5, Paragraph 15,
https://documents.un.org/doc/undoc/gen/g15/150/41/pdt/g1515041.pdf Accessed by 20 October 2024.

! United Nations High Commissioner for Refugees (UNHCR), RTG/MOI-UNHCR Verified Refugee
Population as of November 2024, https://www.unhcr.org/th/en/ekiiywkab-unhcr/unhcr-
thailand#:~:text=At%20present%2C%20Thailand%20continues%20t0,by%20the%20RTG%20as%20stateless
Accessed by 15 December 2024.

12 Kirsten Mcconnachie, Governing Refugees: Justice, Order and Legal Pluralism, New York: Routledge, 2014,
P. 33.

13 Ibid.

14 Ibid.

15 For Thailand’s Ratification Status to the 1951 Refugee Convention, see:
https://treaties.un.org/Pages/ViewDetailsIl.aspx?src=TREATY &mtdsg_no=V-

2&chapter=5& Temp=mtdsg2&clang=_en Accessed by 5 December 2022.

For Thailand’s Ratification Status to the 1967 Protocol Relating to the Status of Refugees, see:
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=V-5&chapter=5&clang=_en
Accessed by 5 December 2022.



https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/publication/wcms_763174.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/publication/wcms_763174.pdf
https://documents.un.org/doc/undoc/gen/g15/150/41/pdf/g1515041.pdf
https://www.unhcr.org/th/en/ekiiywkab-unhcr/unhcr-thailand#:~:text=At%20present%2C%20Thailand%20continues%20to,by%20the%20RTG%20as%20stateless
https://www.unhcr.org/th/en/ekiiywkab-unhcr/unhcr-thailand#:~:text=At%20present%2C%20Thailand%20continues%20to,by%20the%20RTG%20as%20stateless
https://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
https://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=V-5&chapter=5&clang=_en

vis-a-vis refugees have been primarily shaped by geopolitical considerations.'® Critically, refugees in
the country are categorised as “illegal migrants” under Thai law."” It is important to note here that
throughout my work the term refugee is used in a wider sense when referring to the Karen to reflect
their need for international protection. When referring to individuals who have been granted refugee
status within the meaning of the 1951 Refugee Convention and its 1967 Protocol, I use the term

recognised refugee(s).

Due to their status as “illegal migrants”, Karen refugees in Thai camps are denied access to the
fundamental right to work which is recognised under IRL, IHRL and ILIP.'"® With this precarious
migration status, Karen refugees are living under conditions that can only be characterised as
rightlessness and face serious violations of their human dignity.'” Unable to return to Myanmar due to
ongoing conflict, Karen refugees face daily life in camps without employment opportunities and are

rendered dependent on international aid.?’ For many, this leads to a lack of hope for their future.?!
P y. p

My sympathy with these indigenous refugees, given the extreme precariousness of their situation in
Thailand, was key to my undertaking of this research. Their protracted situation requires new thinking
and a different approach. With this in mind, my thesis explores Confucian communitarian thought on
human dignity and ground a vision of universal human rights protections in a philosophy which can
speak to the culture and traditions of Thailand. Deep-seated Confucian communitarian values have long
influenced Thai people and society.”? Importantly, Confucian communitarianism has relevance to the
traditional indigenous beliefs and traditions of the Karen people, including Karen refugees in Thai
camps.” The social ethics and collective culture present in Karen communities resonates strongly with
Confucian communitarian thought.** The Karen adhere to a collective way of life and are organised

within a clan-based kinship structure which prioritises communal harmony, respect for ancestors, and

16 Anja Jetschke, Does Forced Migration Increase Regional Human Rights Commitment? The Cases of
Malaysia and Thailand in ASEAN, Asia Pacific Business Review, 25(5), 2019, P. 712.

17 Thai Immigration Act B.E. 2522 (Adopted and Entered into Force 30 April 1979), Section 12(1). It is noted
that the term “illegal migrant” is official terminology used by the Thai government. It is not my own.

1% Human Rights Watch, Ad Hoc and Inadequate: Thailand’s Treatment of Refugees and Asylum Seekers,
Bangkok: Human Rights Watch, 2012, P. 1, https://www.hrw.org/sites/default/files/reports/thailand0912.pdf
Accessed by 20 August 2022.

1 Tbid.

20 Gracia Fellmeth, Emma H. Plugge, Suphak Nosten, May May Oo, Mina Fazel, Prakaykaew Charunwatthana,
Francgois Nosten, Raymond Fitzpatrick and Rose McGready, Living with Severe Perinatal Depression: A
Qualitative Study of the Experiences of Labour Migrant and Refugee Women on the Thai-Myanmar Border,
BMC Psychiatry, 18,2018, P. 1-2.

2 Ibid.

22 Jianghua Han, The Chinese Wuxia Culture in Thailand: Dissemination and Influence, Comparative Literature:
East and West, 5(1), 2021, P. 8-9. Liang Chua Morita, Religion and Family of the Chinese and Thai in Thailand
and Influences, Studies in Language and Culture, 28(2), 2007, P. 136.

23 Yoko Hayami, To Be Karen and To Be Cool: Community, Morality and Identity among Sgaw Karen in
Northern Thailand, Cah. Sci. Hum, 29(4), 1993, P. 748.

24 Ibid.
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benevolence, consistent with Confucian ideals of filial piety and ritual.”> This approach, by turning to
Confucian communitarianism, holds greater salience in the context of Asia and Thailand. My contention
is that this approach holds potential for local acceptance from both the Thai government and wider
society of progressing the realisation of the right to work for Karen refugees under IRL, IHRL and ILIP.
Rooting human rights discourse and promoting the rights under this legal framework in new insights

from Confucian communitarianism is critical to the originality of my work.

Central to this turn in my work is my analysis of Third World Movement debates between liberal
universalist visions of human rights versus culturally relativist schools.** On the one hand are
universalists who posit notions that certain rights are inherent to all and inalienable regardless of cultural
or social context.”” On the other hand, cultural relativists seek to situate human rights within the
traditions and understandings of actually existing societies and, at their most extreme, deny the
possibility of universal rights.?® The Third World Approach to International Law (TWAIL), originating

within the context of decolonisation, exemplifies this more sceptical tendency.

TWAIL accordingly presents international law as a tool of Western hegemony and Eurocentric
ideology.?’ This Third World movement has swept across Asia, Africa and Latin America.’* Many East
and Southeast Asian countries including Thailand have called for a system of human rights that that is
conscious of Asian values and cultural experiences, central to which is the influence of Confucian
communitarianism.’’ They claim that the international legal framework of universal human rights is
built upon a Western liberal individualistic vision of a dignified life which is not reflective of the values

and traditions of many East and Southeast Asian societies.*

My thesis moves beyond this dichotomy between universality and cultural relativism in human rights
discourse and forges a middle way that takes into account cultural context and uniqueness, while at the
same time promoting the universal nature of human rights. This is because legal systems and policy do

not develop in a vacuum but instead are deeply rooted within the language and practices of specific

% Ibid.

26 For more context on these debates, see: Alison Dundes Renteln, International Human Rights: Universalism
Versus Relativism, New Orleans: Quid Pro Books, 2013, P. 4.

27 Ibid, P. 9.

28 Ibid.

2% Makau-wa Mutua and Antony Anghie, “What Is TWAIL?” Proceedings of the Annual Meeting (American
Society of International Law), 94, 2000, P. 31-32. Antony Anghie, Rethinking International Law: A TWAIL
Retrospective, European Journal of International Law, 34(1), 2023, P. 7.

30 Ibid.

3! Final Declaration of the Regional Meeting for Asia of the World Conference on Human Rights,
A/CONF.157/ASRM/S, 2 April 1993, Paragraph 8. See also: Damien Kingsbury and Leena Avonius, Human
Rights in Asia: A Reassessment of Asian Values Debate, New York: Palgrave Macmillan, 2008, P. 3-7.

32 Chang Yau Hoon, Revisiting the ‘Asian Values’ Argument Used by Asian Political Leaders and Its Validity,
Indonesian Quarterly, 32(2), 2004, P. 155-156.
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cultures in particular times and places.*® The role and influence of tradition and cultures in forming
conceptions of law and policy in a given society cannot be ignored. Rather, it is crucial to analyse and
discover if and how non-Western cultural traditions possess their own values and thoughts which may

enrich the implementation of universal human rights discourse.

I contend that although having different ways of reasoning, and different worldviews originating in
different historical time periods, the Confucian communitarian tradition also believes in and promotes
core values and concepts, like human dignity, which is central to the modern system of universal human
rights. In particular, for Confucian communitarianism, human dignity emphasises a life of virtue and
communal ties, involving care and compassion, obligations and mutual support networks intrinsic to
kinship connections among humankind.** The Confucian communitarian approach to human dignity
shares similarities with that articulated by Nussbaum — one of the few modern liberal thinkers who
attempts to incorporate criticisms from communitarians in an effort to engage non-Western cultures and
countries.*® Nussbaum’s centrality in modern liberalism, her engagement with communitarian thought
and her turn to traditional philosophy via Aristotle®® make her approach the good bridge between
liberalism and Confucian communitarianism. Nussbaum’s approach is therefore particularly useful for
reframing Thailand’s obligations towards Karen refugees. I argue that the elements of Confucian
communitarianism emphasising universal love and care can provide an important grounding, similar to
that played by Aristotle in Nussbaum’s thought but within an Asian context,’” in promoting the
extension of protections of the right to work for non-nationals with precarious status like Karen

refugees.

This endeavour of building bridges between Asian and Western traditions is one that has a deeper
salience for me and where I come from. I was born and raised in Vietnam, where like Thailand the
culture of Asian values and Confucian communitarianism prevail.*® My life has been shaped by the

Confucian communitarian values of filial piety, with a familial and communal focus, emphasising

33 Stephen Zamora, The Cultural Context of International Legal Cooperation, Journal of Legal Education, 51(3),
2001, P. 462.

3% Luo An’ Xian, Human Dignity in Traditional Chinese Confucianism, in Marcus Duwell, Jens Braarvig, Roger
Brownsword and Dietmar Mieth (Eds), The Cambridge Handbook of Human Dignity: Interdisciplinary
Perspectives, Cambridge: Cambridge University Press, 2015, P. 181.

35 It is noted that when Nussbaum starts to raise compassion as her core idea of ethical thinking, she herself has
emphasised that this notion is also central in many Asian cultures. For more information, see at: Martha C
Nussbaum, Upheavals of Thought: The Intelligence of Emotions, Cambridge: Cambridge University Press,
2001, P. 301.

36 Martha C Nussbaum, Frontiers of Justice: Disability, Nationality and Species Membership, Cambridge:
Harvard University Press, 2007, P. 156-159.

37 A. T. Nuyen, Confucianism, Globalization, and the Idea of Universalism, Asian Philosophy, 13(2/3), 2003, P.
75-86.

38 For more information the influence of Confucian communitarian tradition in Vietnam, see further at: Tung
Hieu, Confucian Influences on Vietnamese Culture, Vietnam Social Sciences, 5(169), 2015, P. 71-82.
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kinship ties and a system of virtue ethics and the obligations of care that flow from this. As a student of
law in both Vietnam and in the West, I have seen this tension at play and I see it as part of my academic
quest to bring my heritage, and the wider heritage of Asia, into a critical but fruitful dialogue with

Western thought and values.

I acknowledge that the precarious situation of Karen refugees cannot be easily resolved and this project,
by itself, may not fully ease their plight. Confucian communitarianism is not a panacea and like all other
philosophies can be subject to concerns and criticisms. As Confucian communitarianism emerged over
thousands of years in different societies it may be seen as outdated, with its language and terms of
thought incompatible with modern day ethics.*” Also, Confucian communitarianism can be and has been
subject to manipulation and abuse by political and state actors. This, however, does not rob the tradition
of its value or its moral power to speak across the centuries. The salience and relevance of a complex
system of thought which has formed over a long historical period in a given time and place will always
bring with its positives and negatives. As mentioned above, the essential and important task is to
discover fresh thinking and an approach which is more sensitive to cultural context and so more able,
through dialogue, to highlight points of progressing the realisation of universal human rights within the

context of Thailand.

To be clear, by turning to Confucian communitarianism, my research does not aim to downplay the
important contributions of liberal thought to the protection of human rights, nor to in any sense replace
the international human rights framework. In a way, by retracing and rearticulating Confucian
communitarian values this project seeks to complement liberal values in order reduce protection gaps
for the Karen refugees under the existing international human rights system. To some extent, this new
approach may more effectively encourage Thailand’s acceptance and cooperation towards progressing
the realisation of the right to work for the Karen refugees in camps, which is central to their human

dignity and firmly articulated in provisions of IRL, IHRL and ILIP.

In order to provide an answer to the primary research question “Can Confucian communitarianism play
a role in progressing the realisation of the right to work of indigenous Karen refugees in camps in

Thailand?”, my research will address the following sub-questions:

o To what extent does IRL, IHRL and ILIP offer protections of the right to work for indigenous

Karen refugees in Thai camps?

%9 Gilbert Rozman, Can Confucianism Survive in an Age of Universalism and Globalisation? Pacific Affairs,
75(1), 2002, P. 1-2.
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o Can Confucian Communitarianism ground a vision of human dignity consistent with the liberal
tradition?
o Does Confucian communitarianism see a link between human dignity and work?

o How can the Confucian communitarian approach to human dignity play a role in promoting

the protection of the right to work under IRL, IHRL and ILIP for the Karen refugees?

1.2. Methodology.
My project is constituted by doctrinal legal and theoretical desk-based research using both primary and
secondary resources. I examine primary resources including international treaties, declarations and
United Nations (UN) human rights committees’ general comments regarding IRL, IHRL and ILIP in
relation to the right to work. I also examine Thai national legal instruments and policies. It is important
to stress here that analysis of Thai policy towards Karen refugees in camps is challenging. This is
because the Thai government has not published wide ranging documents on its policy, which to a large
degree remains unofficial and is reflected in long-standing state practices. What little is available is
often in the Thai language and is difficult to access for me as a non-Thai speaker. In addition, although
UN human rights committees are supposed to publish reports on Thailand every five years, the timeline
for reporting has been inconsistent in recent times, perhaps due to the Covid-19 pandemic. Ultimately,
the picture of what is happening inside these Karen camps in Thailand is piecemeal and so dependent
on reports from under-resourced non-governmental actors like Human Rights Watch or other secondary

sources, but they are limited in what they are able to achieve.

Moreover, I deploy a theoretical lens based on Nussbaum’s conceptualisation of human dignity and the
capability theory and bring this into dialogue Confucian communitarianism. Although these
philosophies developed in very different circumstances, times and places, they share a similar set of
ideas in how they conceptualise human dignity. I do so to craft an understanding of how liberalism and
Confucian communitarianism can relate to each other in a productive dialogue concerning the basis of
universal rights. Although they diverge in how they ground rights, it is important to build bridges
between the two in order to inculturate the concepts of human dignity and rights that are found in
international law. Ultimately, the product of this dialogue can be used to promote the realisation of the

right to work, within the context of Thailand and the Karen refugees in camps.

This theoretical lens is underpinned by taking a broader socio-legal approach to the study of law,
examining the interplay between legal ideas and social, political and cultural context. Socio-legal study

recognises that law is a social phenomenon based on cultural foundations.*’ To privilege or exclusively

40'Werner F Menski, Comparative Law in a Global Context: The Legal Systems of Asia and Africa, 2" Ed,
Cambridge: Cambridge University Press, 2006, P. 82.
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study the state and its legal texts misses much about the societal and cultural underpinnings of law.*'
The study of law, from a socio-legal perspective, requires a more interdisciplinary approach studying
beliefs and norms.** In particular, in this thesis, I move beyond pure analysis of the specific texts in
IRL, IHRL, ILIP and in Thai law and look at the ideas and practices that underpin Western and Asian
law and Thai state action. I analyse cultural context and ideas — the liberalism that behind the system of
modern human rights and IRL and IHRL. I examine the socio-economic and socio-political situation of
the indigenous Karen refugees and of Thailand and show how Confucian communitarianism has shaped
people and their culture in the country and the region. A socio-legal approach, going beyond black-letter
law, enables me to build up a profound basis for turning to the values and insights of Confucian
communitarianism to progress the recognition of the Karen refugees’ right to work, which is widely

recognised in international law.

1.3. Originality of the Thesis.
The original contribution of my thesis consists of two core elements. Firstly, I bring together three
distinct areas of international law: IRL, IHRL and ILIP and situate Karen refugees at the intersection of
this legal framework. My research takes Karen refugees in Thailand as the case study of my project.
There is much research on the Karen refugee situation and on the advancement of protections of these
Karen as refugees. However, there is little which considers their indigeneity and addresses their specific
circumstances as both refugees and indigenous people. My work addresses this gap in the literature by
offering an original approach that brings ILIP into dialogue with IRL and IHRL to bolster protection

for Karen refugees in Thai camps.

The second part of my thesis which has particular originality is that I deploy insights from Confucian
communitarianism to promote the realisation of the right to work for Karen refugees. I posit that
Confucian communitarianism contains within it a vision of human dignity which can advance the cause
of universal human rights and provide new grounds for the protection of the right to work for Karen
refugees under IRL, IHRL and ILIP. Bringing my legal framework grounded in the concept of human
dignity into dialogue with Confucian communitarianism goes to the core of my thesis and is critical to

its original contribution.

In doing so, I show that although they originate from different societies in different time periods,

Confucian communitarianism holds within it values and ideas which can speak to the modern world

41 Tbid.

42 For an outline of how socio-legal study is interdisciplinary, drawing on sociology, legal anthropology, law,
psychology, history, geography and politics, see further at: Linda Mulcahy and Rachel Cahill-O’Callaghan,
Introduction: Socio-Legal Methodologies, Journal of Law and Society, 48(1), 2021, P. S4-5.
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and liberal human rights discourse. This constitutes a novel approach which takes a balanced view and
as mentioned earlier, has deep roots in my background and interests in bringing Eastern and Western
thought into dialogue. This proposal, charting a course that places the ideas and traditions of different
cultures at the centre of academic legal discourse, is one which I believe has transformative implications
for how we engage with the implementation of human rights within Asia and/or other non-Western
settings. This is important because the advancement of human rights can be enhanced and universalised,

by helping societies discover how rights relate to all that they value in their traditional heritage.

1.4. Structure of the Thesis.
In the next chapter (chapter two) I set out the theoretical framework based on the concept of human
dignity. In chapter three I construct my legal framework of this thesis, which brings IRL, IHRL and
ILIP, into dialogue to protect Karen refugees in Thai camps. In chapter four I then turn to demonstrate
the historical and geopolitical background to the development of Thai policy towards refugees. On this
basis, in chapter five [ go on to examine the extent to which the provisions of IRL, IHRL and ILIP
protect the right to work for these indigenous refugees and the failure of the Thai government to uphold

its obligations under this legal framework.

This analysis grounds the need for new thinking and a fresh approach to thinking about this precarious
situation, which will be the focus of the next chapters. In chapter six I demonstrate the historical
background and the influence of Confucian communitarianism in Thailand and examine its values and
approach to human dignity, with reference to the advancement of universal human rights. I then in
chapter seven deploy Confucian communitarianism’s approach to human dignity in order to advance
the realisation of the right to work for the Karen refugees in Thai camps. To conclude, in chapter eight
I summarise this project’s findings and its original contribution to the field of refugee studies,
indigenous studies and human rights law and point forward to the possibility of future research relating
to the promotion of other rights for other migrants or other indigenous groups in similar situations to

the Karen.
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Chapter 2: The Importance of Human Dignity in the Protection of Karen Refugees in Thai
Camps.

Introduction:

As briefly mentioned in the previous chapter, Karen refugees have been living in a protracted situation
in camps along the Thai-Myanmar border, facing serious violations of their human dignity. Human
dignity is widely viewed as the grounding concept in the modern regime of human rights protection.*
The ideal is that as “all human beings regardless of background are born free and equal in dignity”, this
grants them fundamental rights.** This chapter shows that this concept of human dignity holds great
significance for the recognition of the Karen refugees’ fundamental right to work. To be more precise,
my thesis posits that Nussbaum’s approach to human dignity can speak to the traditions and culture of
Thailand and, as such, can be useful in reframing Thailand’s obligations vis-a-vis Karen refugees in
camps. In this chapter I seek to understand a range of approaches to human dignity and discover one

that grounds a theory of rights for Karen refugees in camps.

I develop a theoretical framework that deploys insights from Nussbaum — particularly her approach to
human dignity. Nussbaum looks beyond the individualistic account of classical liberalism and provides
a conceptualisation of human dignity rooted in an Aristotelian ideal of human flourishing
(“Eudaimonia”).*” 1 argue that Nussbaum’s Aristotelian conception of human dignity, that associates
dignity with a virtuous and communal life, finds greater alignment with non-western traditions
including Confucian communitarianism, which I focus on. My contention is that although originating
from different cultures and traditions, Nussbaum’s Aristotelianism and Confucian communitarianism
share fundamental core principles. An in-depth analysis of how these two traditions can be brought into
dialogue will be presented in chapter 6. The application of Nussbaum’s theory in the case of the Karen
refugees, alongside bringing her thought into dialogue with Confucian communitarianism, constitutes

an original contribution.

In this chapter I start by demonstrating the core role of the concept of human dignity, grounding why

this concept is central to my theoretical framework. I then continue by examining the traditional liberal

43 John Tasioulas, Human Dignity and The Foundations of Human Rights, in Christopher Mccrudden (Ed),
Understanding Human Dignity, Oxford: Oxford University Press/ British Academy, 2013, P. 292.

4 Article 1 of UDHR.

45 Garrett Wallace Brown, Grounding Cosmopolitanism: From Kant to the Idea of a Cosmopolitan Constitution,
Edinburgh: Edinburgh University Press, 2013, P. 169, 183.

It is important to note that Eudaimonia (variously translated as human flourishing, well-being, self-fulfilment,
success or happiness) is, within Aristotle’s Ethics, seen as the end (Telos) of human life. Aristotle associates
Eudaimonia with “the felicity of the Gods”. See further: in Aristotle’s Ethical works including two closely
related collections, Nicomachean Ethics (NE) and Eudemian Ethics (EE). In terms of reference throughout my
work, for example, NE 1173a29-B20 means a passage in Nicomachean Ethics (NE). Aristotle’s ideal of
Eudaimonia also connects with his work titled Politics (POL). POL 1278a40-B5 means a passage in Politics.
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conception of human dignity, which is widely seen as foundational for the modern system of the
provisions of IRL and IHRL. Finally, I look at Nussbaum’s understanding of human dignity and her
Capabilities Approach in order to seek a theoretical grounding for the recognition of rights of the

indigenous Karen refugees in Thai camps.

2.1. Justification for Focusing on the Concept of Human Dignity.

Human dignity is a foundational concept for the modern human rights regime from which the whole
range of fundamental human rights is derived.*® It has become a key legal notion and can be found in a
wide range of legal documents belonging to different areas of international law such as IRL, IHRL or
ILIP.*” This notion is a fundamental value which is held universally and applies to all human beings,
recognising their inherent worth.** Turning to the ideal of human dignity plays a key role in protecting
Karen refugees and recognising their basic and fundamental right to work. In other words, regardless
of their background, the indigenous refugees in camps should be entitled to the system of basic human

rights which is crucial for expression of their human dignity.

Although concepts of human dignity appeared very early, since at least Roman times,*’ it has been
regarded as a central and undisputable concept in human rights discourse since the end of the Second
World War.*® In the wake of fascism, totalitarianism and genocide in the aftermath of the Second World
War, people were increasingly aware of the importance of the protection of human rights.’' The concept
of human dignity was incorporated into the political discourse of the Allied powers as the ground for

democracy and the protection of human rights.>* Accordingly, human dignity implies the inherent moral

46 John Tasioulas, Human Dignity and The Foundations of Human Rights, in Christopher Mccrudden (Ed),
Understanding Human Dignity, Oxford: Oxford University Press/ British Academy, 2013, P. 292. See also:
Pablo Gilabert, Understanding Human Dignity in Human Rights, Oxford: Oxford University Press, 2018, P.
114.

47 Roger Brownsword, Human Dignity from A Legal Perspective, In Marcus Duwell, Jens Braarvid, Roger
Brownsword and Dietmar Mieth (Eds), The Cambridge Handbook of Human Dignity: Interdisciplinary
Perspectives, Cambridge: Cambridge University Press, 2014, P.1-3. See also: Barbara A Misztal, The Idea of
Dignity: Its Modern Significance, European Journal of Social Theory, 16(1), 2012, P. 101.

8 Barbara A Misztal, The Idea of Dignity: Its Modern Significance, European Journal of Social Theory, 16(1),
2012, P. 101. Man Yee Karen Lee, Universal Human Dignity: Some Reflections In the Asian Context, Asian
Journal of Comparative Law, 3(1), 2008, P. 1.

49 Christopher Mccrudden, Human Dignity and Judicial Interpretation of Human Rights, The European Journal
of International Law, 19(4), 2008, P. 656.

50 Hanna-Mari Kivisto, The Concept Of “Human Dignity” in the Post-War Human Rights Debates, Revista De
Historia De Las Ideas Politicas, 1998, P. 99.

5! Barbara A Misztal, The Idea of Dignity: Its Modern Significance, European Journal of Social Theory, 16(1),
2012, P. 110-111. See also: Luis Roberto Barroso, Here, There, and Everywhere: Human Dignity in
Contemporary Law and in the Transitional Discourse, Boston College International and Comparative Law
Review, 35(2), 2012, P. 336.

52 Ibid.

It is important to note that most countries in Europe and the Americas incorporated the concept of human
dignity in their constitutions. Even the three most prominent axis including Germany, Japan and Italy who were
defeated in the Second World War also incorporated dignity in the constitutional documents.
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worth possessed by all human beings which ought to be recognised, respected and protected by others
and explains why humans possess rights.”> This concept came to provide justification for a range of

civil, political and socio-economic rights.**

Human dignity has increasingly become a prominent concept in legal language and has been explicitly
or implicitly recognised in various international human rights conventions or documents.” Much of the
inspiration for the use of dignity in international conventions perhaps derives from its use in the
Universal Declaration of Human Rights (UDHR).*® The Preamble to UDHR declares that “recognition
of the inherent dignity and of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world”. Article 1 of UDHR affirms that “all human
beings are born free and equal in dignity and rights”. Article 22 continues to state that “everyone is
entitled to realisation of the economic, social and cultural rights indispensable for his dignity”. In
connection with the right to work, Article 23(3) claims that “everyone who works has the right to just
and favourable remuneration ensuring for himself and his family an existence worthy of human
dignity”. The notion of human dignity is referred to several times in the short text of UDHR and serves

as the moral and normative foundation of the list of human rights contained in UDHR.”’

Following the UDHR, two of the core international human rights conventions concluded during the
1960s — the International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR) include dignity-based language in their
Preambles as well as in the texts of several Articles.” Both explicitly assert that the system of human
rights that they list, ranging from civil and political rights to socioeconomic rights, is rooted in the
dignity of the human person.”” In its interpretations, the Committee on Economic, Social and Cultural
Rights (CESCR) also emphasises further that the concept of human dignity provides foundations of

interpretation for a whole range of Covenant rights. In particular, CESCR describes the right to work as

53 John Tasioulas, Human Dignity and the Foundations of Human Rights, in Christopher Mccrudden (Ed),
Understanding Human Dignity, Oxford: Oxford University Press/ British Academy, 2013, P. 292.

54 Pablo Gilabert, Understanding Human Dignity in Human Rights, Oxford: Oxford University Press, 2018, P.
117.

55 Roger Brownsword, Human Dignity from a Legal Perspective, in Marcus Duwell, Jens Braarvid, Roger
Brownsword and Dietmar Mieth (Eds), The Cambridge Handbook of Human Dignity: Interdisciplinary
Perspectives, Cambridge: Cambridge University Press, 2014, P.1-3. Ginevra Le Moli, The Principle of Human
Dignity in International Law, in Mads Andenas, Malgosia Fitzmaurice, Attila Tanzi, And Jan Wouters (Eds),
General Principles and the Coherence of International Law, Boston: Brill, 2019, P. 352.

56 Christopher Mccrudden, Human Dignity and Judicial Interpretation of Human Rights, The European Journal
of International Law, 19(4), 2008, P. 667.

57 Paolo G Carozza, Human Dignity, in Dinah Shelton (Ed), The Oxford Handbook of International Human
Rights Law, Oxford: Oxford University Press, 2013, P. 347-350.

58 International Covenant on Civil and Political Rights (Adopted 16 December 1996, Entered into Force 23
March1976) 999 UNTS 171, Article 10; International Covenant on Economic, Social and Cultural Rights
(Adopted 16 December 1966, Entered into Force 3 January 1976) 993 UNTS 3, Article 13.

59 Ibid.
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“an inseparable and inherent part of human dignity”.®” The linkage between the right to work and human
dignity will be analysed in more depth in chapter 5. This pattern of including references to dignity in
the Preambles or Articles of major international human rights conventions has since then continued,®’

such as in the Preambles to the Convention on the Rights of the Child (CRC).%

Moreover, the concept of human dignity has impacted the evolution of the international refugee
protection regime.*> Unlike the human rights conventions mentioned above, there is no explicit
mentioning of human dignity in both the 1951 Refugee Convention and its 1967 Protocol.* Rather, the
idea of human dignity is implicitly reflected or in other words, is an underlying rationale behind the
recognition of the substantial range of refugee rights as articulated in the 1951 Refugee Convention and
its 1967 Protocol.®® For example, it can be seen in the recognition of the right of recognised refugees to
engage in wage-earning employment, articulated in Article 17 of the 1951 Refugee Convention. An in-
depth analysis of refugee rights, in particular the right to work and of its linkage with their human
dignity, will be investigated in chapter 5.

Refugees are forced to leave their homes, possess a well-founded fear of being persecuted and are
unable to seek the protection of their countries, or to return.’® They are potential victims of exploitation
and extortion, and usually find themselves in a marginalised and vulnerable position and are in need of
protection.” The centrality of human dignity requires states to consider the place of refugees within the
international legal system, with a particular focus on how the plight of refugees can humanely,
favourably and effectively be protected.® Though still shaped by states’ concerns over migration flows

and immigration control, at the heart of all these provisions of the 1951 Refugee Convention and its

0 CESCR, General Comment No 18: The Right to Work, E/C.12/GC/18, 6 February 2006, Paragraph 1,
https://www.refworld.org/legal/general/cescr/2006/en/32433 Accessed by 10 December 2023.

81 Christopher Mccrudden, Human Dignity and Judicial Interpretation of Human Rights, The European Journal
of International Law, 19(4), 2008, P. 669.

62 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Adopted 10
December 1984, Entered into Force 26 June 1987) 1465 UNTS 85; Convention on the Rights of the Child
(Adopted 20 November 1989, Entered into force 2 September 1990) 1577 UNTS 3, Article 23, 28, 37, 39 and
40.

83 Callixte Kavuro, The Value of Human Dignity in The Refugee Protection, African Human Mobility, 5(1),
2019, P. 1510, 1513, 1515. Christian Walter, Hospitality and Integration of Migrants and Refugees, in Andrea
Gattini, Rosana Garciandia, and Philippa Webb (Eds), Human Dignity and International Law, Leiden: Brill,
2020, P. 182.

%4 Ibid.

% Ibid.

6 Article 1 of the 1951 Refugee Convention.

7 Go Ran Collste, Human Dignity, Immigration and Refugees, in Marcus Duwell, Jens Braarvig, Roger
Brownsword and Dietmar Mieth (Eds), The Cambridge Handbook of Human Dignity: Interdisciplinary
Perspectives, Cambridge: Cambridge University Press, 2014, P. 461.

8 Conference Of Plenipotentiaries on The Status of Refugees and Stateless Persons, Final Act, 25 July 1951,
UN Doc A/CONF.2/108/Rev.1. See also: Callixte Kavuro, The Value of Human Dignity in the Refugee
Protection, African Human Mobility, 5(1), 2019, P. 1513.
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1967 Protocol rests humanitarian premises® and aim to protect refugees from humiliation, degradation

or deprivation and ensure that refugees retain feelings of self-worth and dignity.”

Moreover, the idea of human dignity also extends to the recognition of the rights of groups and in
particular, the rights of indigenous peoples.”' Human dignity is commonly understood as the dignity of
every individual and provides a basis to the system of individual rights. However, there are indigenous
peoples who make collective-rights claims.” Indigenous groups accordingly consider themselves
distinct from the other dominant groups of their societies and are determined to preserve and develop
their ethnic identity in accordance with their own cultural patterns, social institutions and legal
systems.”” When indigenous peoples are making collective rights claims, they are not primarily
interested in the human rights of the individual members of their collectivities.”* Rather, they are
interested in the recognition of their collective dignity and in other words, in the acknowledgment of
the value of their collective way of life as opposed to the way of life of the dominant society.” This will

be analysed in depth in chapter 3 when I discuss the indigeneity of the Karen.

The concept of human dignity is explicitly referred to in the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP).”® Accordingly, Article 15 of UNDRIP emphasises the concept of
human dignity as the basis for the recognition of the right to maintain the culture and traditions of
indigenous groups. Article 43 of UNDRIP further states that the system of rights contained in the
Declaration constitutes the minimum standard to ensure “the survival, dignity and well-being of

indigenous peoples of the world”.

% The Preamble of the 1951 Refugee Convention. See also: James C Hathaway, The Rights of Refugees Under
International Law, Cambridge: Cambridge University Press, 2005, P. 91.

70 Ibid. See also: Callixte Kavuro, The Value of Human Dignity in the Refugee Protection, African Human
Mobility, 5(1), 2019, P. 1510, 1515.

" Rhoda E Howard, Dignity, Community and Human Rights, in Abdullahi Ahmed An-Na’im (Ed), Human
Rights in Cross-Cultural Perspectives: A Quest for Consensus, Philadelphia: University Pennsylvania Press,
1995, P. 83-84. Barbara A Misztal, The Idea of Dignity: Its Modern Significance, European Journal of Social
Theory, 16(1), 2012, P. 105.

2 Jeremy Waldron, The Dignity of Groups, Acta Juridica: NYU School of Law, Public Law Research Paper No.
08-53, 2008, P. 67-68. See also: Erika-Irene Daes and Asbjern Eide, Working Paper on the Relationship and
Distinction between the Rights of Persons Belonging to Minorities and Those of Indigenous Peoples, Geneva:
United Nations, 2000, Paragraph 49, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G00/142/37/PDF/G0014237.pdf?OpenElement Accessed by 30 December 2022.
73 José R. Martinez Cobo, Study of the Problem of Discrimination Against Indigenous Populations, New York:
United Nations, 1986, Paragraph 379, P. 29, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N87/121/00/PDF/N8712100.pdf?OpenElement Accessed by 12 December 2022

74 Rhoda E Howard, Dignity, Community and Human Rights, in Abdullahi Ahmed An-Na’im (Ed), Human
Rights in Cross-Cultural Perspectives: A Quest for Consensus, Philadelphia: University Pennsylvania Press,
1995, P. 83-84. Charles Taylor, The Politics of Recognition, in Amy Gutmann (Ed), Multiculturalism:
Examining the Politics of Recognition, Princeton: Princeton University Press, 1994, P. 58, 62.

75 Ibid.

76 Declaration on the Rights of Indigenous Peoples, UNGA res 61/295A (Adopted 13 September 2007),
Hereafter Referred to as UNDRIP.
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There is no doubt that human dignity is a powerful concept which has as analysed above become
embedded in the variety of international conventions and documents and provides an underlying
rationale for the range of human rights. This language of human dignity is in particular important in the
protection of Karen refugees in Thai camps who are among the most marginalised in Thai society and
surviving under the conditions of rightlessness due to their precarious immigration status. This
protracted situation of the indigenous refugees will be discussed in depth in chapters 4 and 5. Regardless
of their precarious immigration status, the Karen refugees in camps are born free and equal in dignity,

for which their fundamental right to work is in need of respect and recognition.

Although human dignity is a key and widely accepted concept, it is frequently criticised by many
scholars as vacuous, conceptually unclear and perhaps even empty.”” In particular, some argue that the
concept of human dignity is a meaningless rhetorical device.” For example, Mirko Bagaric and James
Allan claim that the vacuous nature of the notion of human dignity is explained by the fact that this
concept has a long history in various traditions and has been interpreted in various ways by people
holding different worldviews.” The idea of human dignity can be found in Greco-Roman Stoic
traditions, in Christianity, in Confucianism, in Enlightenment thought and many other traditions.*” As a
concept which cuts across many cultures, Mirko Bagaric and James Allan argue that there is an absence

of a consensus on the meaning of human dignity or where its foundations lie.*!

According to Mirko Bagaric and James Allan, most people commonly read human dignity as an inherent
human worth and understand that this concept is stated in many legal instruments and by a large number
of legal and philosophical thinkers.® On this basis, people simply assume that people have dignity and
therefore have basic human rights.** The meaning of the concept of human dignity, according to Mirko
Bagaric and James Allan, remains underdetermined and perhaps, empty.** In the same vein, Schachter
claims that this notion is often left to intuitive understanding, conditioned in large measure by cultural

factors.®> Marcus Duwell also argues that given its unclear conceptualisation, the concept of human

77 Mirko Bagaric And James Allan, The Vacuous Concept of Human Dignity, Journal of Human Rights, 5(2),
2006, P. 257-270. Marcus Duwell, Jens Braarvig, Roger Brownsword and Dietmar Mieth, The Cambridge
Handbook of Human Dignity: Interdisciplinary Perspectives, Cambridge: Cambridge University Press, 2014, P.
Xviii.

78 Ibid.

9 Mirko Bagaric And James Allan, The Vacuous Concept of Human Dignity, Journal of Human Rights, 5(2),
2006, P. 268.

80 Ibid.

81 Ibid, P. 265.

82 Ibid, P. 268.

8 Ibid, P. 266.

84 Ibid.

85 Oscar Schachter, Human Dignity as A Normative Concept, The American Journal of International Law,
77(4), 1983, P. 849.
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dignity can be a kind of “Trojan horse” in relation to the human rights regime.*® Christopher McCrudden
also claims that human dignity is an open and non-specific concept that is amenable to myriad
interpretations.®” He argues that the appeal of human dignity in human rights discourse camouflages
significant disagreements about its nature and meaning.*® For Christopher McCrudden therefore, the

universality of the concept is only apparent, and is in fact subject to superficial consensus.®

With the lack of conceptual clarity and the openness to multiple interpretations of the notion of human
dignity, some scholars are sceptical that the concept can be used as a legal reference, and that it cannot
underpin the legal and moral status of the modern human rights framework. For instance, David
Feldman points out that with the indeterminacies and emptiness associated with human dignity, the
assertion that human dignity can justify human rights is “superficially appealing but unconvincing”.”
Mirko Bagaric and James Allan conclude that given the vacuous nature of the concept, human dignity

should be discarded as a foundation for rights claims unless until its meaning is determined.’!

Nevertheless, it is important to emphasise that other scholars do not necessarily view the lack of
conceptual clarity and the vagueness of the notion of human dignity as a shortcoming. Philippe-Andre
Rodriguez argues that the concept of human dignity is better understood as an essentially contested
concept (similar to other concepts such as liberty and equality) as this is helpful to explain not only this
political tension, but also the recent theoretical debates surrounding it.”* Even those more sceptical like
Christopher McCrudden do not reject the idea that this notion plays an important role in the
development of human rights.” Indeed, Christopher McCrudden and Philippe-Andre Rodriguez state
that it may be the case that the drafters of the UDHR intentionally left the concept of human dignity

vague or, at the very least, underdetermined.”

I can see why Christopher McCrudden and Philippe-Andre Rodriguez make this statement. In fact,

Jacques Maritain, one of the most influential people at the time of the drafting process of UDHR,
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explains that it is necessary to recognise and respect the irreducible diversities of cultures, traditions
and religions with different views of humanity.”> He admits that the meaning of human dignity could
be explained in many different ways.”® However, for Jacques Maritain, although there is the lack of a
consensus on what human dignity means, he believes that peoples from different backgrounds and
cultures all would agree that human dignity has a certain value and can serve as the foundation of the

list of universal human rights.”’

When I deploy the idea of human dignity as part of my theoretical framework, I understand that there
are concerns around its conceptual clarity. However, I posit that although the concept of human dignity
is an indeterminate and contested concept, this does diminish its value. Given the wealth of references
to human dignity in different legal instruments as a foundation of human rights, it is difficult to deny
that human dignity is a key value which remains useful for protecting the human rights of Karen
refugees in Thai camps. Instead of rejecting, it is important to engage with a range of approaches to
human dignity that have been described. In doing this, we can seek an understanding of human dignity
that can speak to the context of Thailand and promote the recognition of the right to work of Karen

refugees in camps.

I will now turn and start analyse the traditional liberal approach to human dignity that has shaped the
system of rights under IRL and IHRL. I will also continue to unpack the communitarian critiques of the

liberal individualistic concept of human dignity.

2.2. The Traditional Liberal Approach to Human Dignity and Its Communitarian Critics.

2.2.1. The Liberal Concept of Human Dignity Underpinning IRL and IHRL.

In my view investigating the liberal approach to human dignity is important as it grounds an
understanding of the philosophy that stands behind the existing international legal framework. With this
knowledge in mind, I can then examine the contributions that Confucian communitarianism can make,
opening up the possibility for fresh thinking and a new approach towards the situation of the Karen
refugees. The ultimate aim is to progress the recognition of their fundamental right to work. Immanuel
Kant, one of the most influential philosophers of the Enlightenment, provides the most famous and

influential secular characterisation of human dignity.”® Some authors regard him as “the father of the
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modern conception of human dignity”.” Kant’s understanding of human dignity has become the core
ideal of modern humanism and political liberalism, and is central to Western philosophy, underpinning

the provisions of IRL and THRL.'"

In particular, Kant states that all persons, regardless of rank or social class, have an equal intrinsic worth
or dignity.'! Kant defines human dignity as an innate worth or status that we did not earn and cannot
forfeit.'”” He emphasises that the dignity of human beings is of “an unconditional and incomparable
worth” that “admits of no equivalent”.' Kant goes on to require respect for this worth by emphasising
that we all should “treat humanity, whether in their own person or in the person of any other, always at

the same time as an end in itself, never merely as a means”.'™

Kant famously claimed that the principle of treating humanity as an end is the supreme principle of
morality (known as the Categorial Imperative).'® This Kantian approach to human dignity has had a
profound influence on that of other liberals. John Rawls, who led the rebirth of liberal political theory,

later took great inspiration from Kant.'*

Rawls states that “each person possesses an inviolability
founded on justice that even the welfare of society as a whole cannot override”.'”” He emphasises that

each person with this inviolable worth should be respected as an equal and an end in themselves.'®
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According to Rawls, people should not be sacrificed or serve as part of a plan to achieve other’s ends

without their consent.'®’

Human dignity, for liberals, is largely encompassed by a vision of life where people are rational, equal
and autonomous members of society, having the capacity to make their own choices and determine their
own destinies.''® Within the liberal society, human beings are free and independent selves, unbound by
antecedent moral and kinship ties, capable of choosing their ends for themselves.''' According to Rawls,
when placed behind a veil of ignorance, persons do not know the particular circumstances of their own
society and have no information about their position or social status.''? They all are rational and
autonomous beings.''® This original position results in abstracting personal differences away between
rational beings and nullifies the content of their private ends.'"* The individualistic conception of the
person involves the notion that the best that someone can wish for is the unimpeded pursuit of their own

path.'" Not being able to do so would mean incurring indignity for humanity.''®

This liberal understanding of human dignity requires a rights-oriented philosophy in which individual
rights are given priority over all other concerns.''” In the liberal society, as peoples are free and
independent selves, capable of deciding their own ends, they must have a framework of universal rights
that is neutral among ends and stands above all else.''® To base rights on some conception of the good
would impose on some the values of others and thus, according to liberalism, fail to respect each
person’s capacity to make his or her own choices and fail to uphold human dignity.""® Moreover, this
vision is deontological in nature which, contra consequentialism, sees rights as based upon absolute and

rationally derived rules rather than upon the consequences of actions.'?’
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It is important to emphasise that for Rawls as well as Kant, the system of individual rights being prior
to the good is understood in two ways. Firstly, individual rights outweigh considerations of the common
good."”! Secondly, the principles of justice that specify our rights do not depend for their justification
on any particular conception of the good life such as a social order, custom or tradition or inherited
status.'” A typical liberal society would be one where the state has no business interfering with
individual freedom unless the expression of this freedom causes harm to others (the harm principle).'*
To interfere with an individual's private life and personal activities is seen as denying respect to that

person’s dignity.'** Interfering in someone’s life for any reason not related to protecting their individual

sphere of independence is seen as morally wrong.

This liberal understanding of human dignity has shaped the provisions of IRL and IHRL, on which the
system of individualistic rights is derived. In particular, refugees, as human beings, have inherited a
system of fundamental human rights based on an individualistic conception of the self,'** wherein states
only make efforts to mitigate harms to individuals as solitary rights-bearers.'*® An individualistic
conception of the self, where humans are rational, free and independent, provides a robust framework
for individual human rights that cannot be infringed upon by state, even in the name of the social
good.'”” This framework of individualistic rights includes civil rights (such as to liberty, life or the
pursuit of freedom) to economic, social and cultural rights (including the right to work).'?® This system
of rights underpinning IRL and IHRL within the context of liberalism is meant to protect human dignity
and the worth of individuals, including refugees. It is also important to note that when UDHR and other
international human rights treaties, as cited in the previous section, speak of the dignity of human
persons, they use “inherent dignity”, an expression close to what Kant calls “intrinsic dignity or

Worth” 129

Although the liberal understanding of human dignity remains the most influential approach and

constitutes the foundations for provisions of IRL and IHRL, it has been challenged by scholars in the
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field, especially by communitarians."*’ I will now turn to the critiques of the liberal concept of human

dignity.

2.2.2. The Communitarian Critique of Liberal Individualistic Concept of Human Dignity.

Firstly, the communitarians trace the limits of the liberal understanding of human dignity to the
conception of the person and argue for a deeper and somewhat thicker understanding of the community
than liberalism permits. Sandel states that “we cannot coherently regard ourselves as the sort of beings
the deontological ethic requires us to be”"*' because humans are not rational unencumbered selves. The
individual is not asocial/apolitical or asocial/pre-social.'** He emphasises that the ideal of neutrality is
impossible because as human beings we cannot wholly escape the effects of our conditioning, including
our particular conceptions of the good."** Sandel argues that a radically socialised understanding of the
self is both more accurate and promotes the social good as individuals are not neutral or set against a
conception of community but are in fact embedded in community.'** Humans are, within Sandel’s
perspective, socially-constituted encumbered selves.'* It is, for Sandel as well as other major
communitarian thinkers like Maclntyre,"*® Taylor'*” or Michael Walzer,'*® difficult and perhaps

impossible to have a life as free and independent selves, unbound by moral ties we have not chosen.

Sandel, like these major communitarian thinkers, emphasises that liberalism is founded on the idea of
the a-social self, a solitary and sometimes heroic individual in confrontation with society."*’ Social
instability and dissociation are therefore the actual and disheartening achievements of individuals of
this sort."*® The core idea of liberalism in its concept of the self contributes to the fragmentation of

liberal society which divides and breaks down community unity."*! This individualistic conception of
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the self cheapens the meaning of community, which for liberals, should be as close to the ideal of a
voluntary/contractual society as possible.'** Sandel emphasises that for Rawls, according to the Kantian
approach, individuals in society cooperate only for the sake of pursuing their private ends. Although
they may make great sacrifices for each other as they are moved by affection and ties of sentiment, this
is not demanded as a matter of justice or the common good.'* Importantly, rationalistic individualism,
by devaluing place and community, for the communitarians, produces systems of rights that arguably

create unsustainable political imbalances that ultimately undermine the system of liberal rights itself.'**

The second communitarian challenge relates to the liberal idea of neutrality where the concept of the
right (ie: the individualistic framework of rights) over the good reinforces the primacy of the individual
over the community. It is important to stress, however, that Sandel, MaclIntyre or Taylor do not argue
that individual rights should rest upon the values that predominate in any given community at any given
time (well-known as majoritarianism). They question not only whether particular individual rights are
important but also whether or not these rights can be identified and justified in a way that does not
presuppose any particular conception of the good life.'** They argue that individual rights are important
but that these rights cannot proceed without reference to the conceptions of the good that find expression
in the cultures and traditions within which those deliberations take place.'*® In short, rights based
language must be rooted in thicker and more comprehensive doctrines and indeed in an understanding
of the community and the relationship between individual and community.'”’ These major
communitarian thinkers stress that the conception of the right given prior to a person’s aims and
attachments (what Rawls would call features of a person’s particularities including family and kinship)
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Connected with these two critiques, another area of contention that has emerged between liberals and
communitarians relates to the plausibility of collective rights.'*” Communitarians argue that the
individualistic understanding of human dignity of classical liberals makes no room for recognising the
worth of distinctive group traditions, and cannot justify collective rights. For instance, Taylor, in the
same vein with other communitarians, argues that our own identity cannot be developed in isolation
and crucially depends on our traditions, culture or dialogical relations with others.'*® He underscores
the importance of recognising dignity in difference, which sees the unique particularities of each
group.”' He contends that refusal to acknowledge the dignity of difference can inflict significant

damage on those who are denied it.'*?

In order to support his argument, Taylor takes into account his life experience in Quebec where multiple
cultures — Francophone, Anglophone and indigenous First Nations are brought into dialogue. He
emphasises that the liberal idea of complete cultural neutrality cannot apply the case of indigenous
peoples. For him, this is because they exist as a group with a distinctive identity that is forged through
shared elements such as language, history culture or tradition, which form part of the private dignity of
collective members.'** Taylor emphasises that the Kantian understanding of human dignity seems to
have to assume that there are some “cultural difference-blind principles”.'* He argues this is
“inhospitable to cultural difference” because it cannot accommodate what the members of distinct
societies really aspire to, including survival as a collective.'”® From the liberal perspective, individuals
must come first and must take precedence over collective goals.'*® He states that group rights might, for
classical liberals, therefore be seen to threaten individual rights.'>” It is important to note that collective
rights should can be seen in different ways, including in ways that are complementary with individual

rights. An in-depth analysis of this will be presented in the next chapter.

The Third World Movement, a critical approach focused on decolonisation that rose to prominence in
the post-war period, shares many of these communitarian critiques. Though I will discuss this in detail
in chapter 6, it is crucial to note here that for many Third World countries, the universalist regime of

international human rights based on the liberal concept of human dignity is perceived as “an alien
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imposition from the West”."*® It is not hard to explain why Third World countries take this position.
This is because many Third World societies, including in East and Southeast Asia, do not always share
this individualistic vision of a dignified life."** As in the case of Thailand, the country has been
continually influenced by the Confucian communitarian emphasises on values of kinship ties,
communality and the virtues of care, compassion and collective responsibility and views them as the
central to a life of dignity. I will provide an in-depth discussion of how Confucian communitarianism

has come to influence the tradition and culture of Thailand in chapter 6.

It cannot be denied that culture, tradition and belief have a crucial role behind the establishment and
development of law and policy. Some modern liberal thinkers accept the shortcomings of the traditional
Western liberal approach to human dignity and recognise the strength of communitarian arguments.
They have tried to incorporate these critiques into their thinking and develop an approach to human
dignity which looks beyond the constraints traditional liberalism to develop an understanding which
can speak to other non-Western traditions and cultures like Confucian communitarianism. Nussbaum is
one such theorist. I argue that compared with the traditional liberal approach to human dignity, that of
Nussbaum comes closer to Confucian communitarianism and can speak to the traditions and needs of
these indigenous Karen. Confucian communitarianism’s approach to human dignity and its alignment

with that of Nussbaum will be discussed in depth in chapter 6.

I will now turn to examine Nussbaum’s approach to human dignity in order to seek a theoretical
grounding for the recognition of rights and in particular, the right to work of Karen refugees in Thai

camps.

2.3. Nussbaum’s Capabilities Approach and Her Aristotelian Conception of Human Dignity in
the Protection of Rights of Karen Refugees in Camps.

In order to construct her Capabilities Approach, Nussbaum begins with a conception of the dignity of
human beings and of a life that is worthy of that dignity.'®® She provides a more complex liberal
understanding of human dignity than the traditional individualistic account as mentioned in section
2.2.1. Reflecting on the requirements of a dignified human life, Nussbaum refers to Aristotle’s ideal of
human flourishing (Eudaimonia).'®" For Aristotle a life of worthy dignity (living a well-lived life/a

successful or happy life) means living “a life of entirely virtuous activities throughout an entire lifetime”
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and is necessarily a social and communal life.'*> He views this kind of life as the best possible good for

human beings and this is what it means to succeed as a human being.'®?

Aristotle states that a dignified life should be a life of virtues and not be confused with a life of being
powerful or wealthy. Moreover, it is a life which does not purely involve natural endowment or matters
of luck.'®* He emphasises that although a flourishing life also needs some degree of such things, this
does not mean that a good life is the same as having power, wealth or good fortune.'®® Such things are
only valuable and contribute to human flourishing as long as persons make proper use of them while
living." Aristotle’s definition of the dignified life indeed implies a life of understanding, a life of moral

virtue and emphasises cultivation of excellence.'®’

A person, within Aristotle’s perspective, will be a happy or successful person and will behave in a
dignified way if he or she lives life virtuously and enjoys moderate good fortune and is destined to do
so until the end of their days.'®® Such a person is what Aristotle calls a “gentleman” who is
“magnanimous”.'® Aristotle views the life of that virtuous person as worth living and praiseworthy for
his or her virtues.'”® Though it will be discussed in chapter 6, it is important to note here that Aristotle
shares a similar belief system with Confucius (Kongzi) who is the first and most important thinker of
the Confucian communitarianism.'”" Aristotle’s concept of human dignity - Eudaimonia - has

similarities to that of Confucian communitarian tradition, which also roots dignity in the virtuous and
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communal life, referred to as “living in accordance with the Way (Dao)”."”* I will discuss this similarity

in greater detail in chapter 6.

For Aristotle, the dignified life is shaped by exercise of the virtues of the intellect and persons can only
practice and achieve virtues as part of a social and political community.'”® Aristotle states that “man is
by nature a social and political animal”.'”* He defines human beings as one whose nature it is to live in
a political community.'” They are a being of a kind naturally adapted to live in a “polis /7% (A Greek
word meaning the complete or perfect type of community, ie: the city-state).'”” Individuals are therefore,
within Aristotle’s ethics, essentially parts of a social whole.'”® The good of the individual is not merely
independent of the good of the community and is identified with his or her contribution to the good of
the community.'” Individuals should accordingly cultivate social relations with others, should be as
free as their circumstances permit, should be pleased to confer benefits on others such as being generous
and just to others, should act responsibly and should respect and honour family, friends, different
traditions and cultures.'®® For Aristotle, one cannot have a dignified life in isolation from others.'®' The
aim of the promotion of human flourishing is not only for the individual but also for the whole
community.'"®® This Aristotelian conception of deeply social self is also shared by Confucian

communitarianism.'® This literature will be unpacked further in chapter 6.

Taking a cue from Aristotle’s understanding of human flourishing, Nussbaum articulates a concept of

dignity for individuals as “squarely as part of the world of nature” and “does not posit a sharp split
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between rationality and other human capacities”.'®* She envisions a life of dignity as one that is rooted
in developing the virtues of benevolence/compassion and justice and where human beings find
“fulfilment in relations with others”.'®* It is important to note here that benevolence is the core virtue
in Confucian communitarianism (known as ren) and Nussbaum herself has, in fact, mentioned that this
virtue remains important for many Asian cultures and traditions. I will discuss this further in chapter 6.
Nussbaum agrees with Aristotle’s conception of the person and argues that people should not be
imagined as independent units.'® Instead, human beings are “needy enmattered” beings and social and
political animals.'"”” They are not separate from the community and depend on others.'*® They vary
greatly in their needs, and the same person may have widely varying needs depending on their time of

life."®” Their interests are thoroughly bound up with the interests of others throughout their lives.'*’

Nussbaum goes on to emphasise that persons seek a good that is social through and through, and share
complex ends with others at many levels."”! The good of others is “not just a constraint on the person’s
pursuit of her or his own good, it is a part of his or her good”."”* She explains that a virtuous person will
develop sentiments of compassion towards others.'** They start with compassion for and love of parents
and family and extend it to those who are distant or in other words, the whole universe.'* This is close
with to the emphasis on the extension of kinship ties, feelings and benevolence to all human beings in
the Confucian communitarian tradition. This approach is different from that of traditional liberalism,
but can, as I argue later in chapter 6, be used to ground universal protection of human rights including

the right to work for Karen refugees.
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By compassion, Nussbaum explains that one includes the good of others as an important part of one’s

own scheme of goals and ends.'”’

Accordingly, when other people suffer capability failure, the
benevolent or dignified person will not simply feel this as a constraint on their own pursuit of self-
interest.'”® They will feel compassion for others as part of their own good, and not as an imposition
upon them.'”” For Nussbaum, there should be no traditional liberal distinction between the public
spheres and the private spheres.'”® Human beings want to live together and indeed want to live well
together and are held together by many altruistic ties.'”” Human beings cannot, within the view of
Nussbaum’s Aristotelianism, find fulfilment in isolation from others.?”’ These insights of Nussbaum’s

Aristotelianism align with the approach of Confucian communitarianism. I will discuss this alignment

further in chapter 6.

With this conception of human dignity in mind, Nussbaum then identifies ten core capabilities as central
requirements of a life with dignity.*' The ten core capabilities are briefly listed as follows: life; bodily
health; bodily integrity; senses, imagination and thought; emotions; practical reason; affiliation; other
species; play; and control over one’s environment (including being able to work). She claims these
capabilities are part of a minimum account of social justice and necessarily constituting the normative
principles in determining a threshold level of human rights.*** Nussbaum affirms that a society that does
not offer opportunities for their development and does not guarantee these capabilities to everyone, at
some appropriate threshold level, falls short of being a fully dignified and just society.*”* Being able to
work also appears as part of one of the core capabilities which for Nussbaum is important for a life of
dignity. In fact, Nussbaum emphasises that a decent society is one that ensures that peoples in the

community are able to have the right to seek employment on an equal basis with others in order to fulfil
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their human potential.*** An in-depth discussion of Nussbaum’s thought on the link between human
dignity and work will be presented in chapter 5. It is important to note here that this link is also present

in Confucian communitarian tradition which I will demonstrate in chapter 7.

Nussbaum believes that this list of capabilities that are required for a life worthy of human dignity can
gather broad cross-cultural agreement, similar to the international agreements that have been reached
concerning basic human rights.”* She has given her list of capabilities a universal claim, raising some
critiques, a topic to which I shall return. Nussbaum emphasises that the capabilities in question are held
to be important for each and every one, in each and every nation and each person is to be treated as an
end, not merely a means.””® She believes that peoples who hold different comprehensive conceptions of
the good life would agree that these capabilities are necessary conditions for a decently just society and
would hold them to be an implicit minimum requirement of a life that is worthy of human dignity.2"’
This list of core capabilities can, for Nussbaum, become the object of overlapping consensus among

peoples. She views such a consensus as fully available internationally across lines of tradition and

religion.?%

It can be seen that Nussbaum’s attempts to create a theory of rights within a vision of human dignity
that balances between traditional liberalism and the strength of communitarian arguments as mentioned
in section 2.2.2. By asserting a basic principle rooted in the Kantian mould of treating each person as
an end rather than a means to an end, her Capabilities Approach lies squarely within the liberal mould.
She in fact states that the Capabilities Approach is built upon ethical ideas only and is therefore able to
facilitate an overlapping consensus - a Rawlsian idea of political liberalism.”” At the same time,
Nussbaum turns to Aristotle’s conception of the person, emphasising that persons are social and political
beings, finding dignity in the exercise of virtue ethics and in the communal life, not in an ideal of

rationality.

204 Martha C Nussbaum, Frontiers of Justice: Disability, Nationality and Species Membership, Cambridge:
Harvard University Press, 2007, P. 77, 170.

205 1bid, P. 78. Martha C Nussbaum, Human Dignity and Political Entitlements, in Barbara T Lanigan (Ed),
Human Dignity and Bioethics, New York: Nova Science Publishers, Inc, 2009, P. 251.

206 Martha C Nussbaum, Frontiers of Justice: Disability, Nationality and Species Membership, Cambridge:
Harvard University Press, 2007, P. 78, 216. Martha C Nussbaum, Human Dignity and Political Entitlements, in
Barbara T Lanigan (Ed), Human Dignity and Bioethics, New York: Nova Science Publishers, Inc, 2009, P. 251-
254

207 Martha C Nussbaum, Frontiers of Justice: Disability, Nationality and Species Membership, Cambridge:
Harvard University Press, 2007, P. 70, 78, 155-156. Martha C Nussbaum, Creating Capabilities: The Human
Development Approach, Cambridge: Harvard University Press, 2011, P. 62-63.

208 Martha C Nussbaum, Frontiers of Justice: Disability, Nationality and Species Membership, Cambridge:
Harvard University Press, 2007, P. 163. Martha C Nussbaum, Human Dignity and Political Entitlements, in
Barbara T Lanigan (Ed), Human Dignity and Bioethics, New York: Nova Science Publishers, Inc, 2009, P. 251.
209 Martha C Nussbaum, Human Dignity and Political Entitlements, in Barbara T Lanigan (Ed), Human Dignity
and Bioethics, New York: Nova Science Publishers, Inc, 2009, P. 251. Martha C Nussbaum, The Cosmopolitan
Tradition: A Noble but Flawed Ideal, Cambridge: Harvard University Press, 2019, P. 247-248.

36



Nussbaum softens the individualistic/rationalistic account of classical liberalism and has incorporated
a richer view of the individual person and their relationship to the family and community. By doing so,
I argue that Nussbaum offers a concept of human dignity and grounds a theory of rights in a way which
is more appropriate and intuitive vis-a-vis non-Western societies like Thailand. The country has
inculcated deep-seated Confucian communitarian values. This can be seen in Thai practices of ancestor
veneration, as well as in the maintenance of kinship bonds and networks of material support and
provision. This is also the case for the indigenous Karen in Thailand, who live a communal life within
a clan-based kinship structure with strong familial ties encompassing extended family networks. The
literature on how Confucian communitarianism has influenced in Thailand will be examined further in
chapter 6. Although the similar insights of Nussbaum’s Aristotelianism with Confucian

Communitarianism have briefly been noted above, I will unpack them in more detail in chapter 6.

In other words, Nussbaum’s approach, with her focus on a concept of human dignity emphasising social
relations and the cultivation of virtue, has clear crossover and ability to speak with both Confucian
communitarianism and with the traditions of the Karen and their indigenous needs. This is perhaps
something which traditional liberalism, with its focus on individualism and rationalism, is unable to do.
On this basis, I argue that Nussbaum’s Capabilities Approach and her Aristotelian conception of human
dignity can play a role in grounding a theory of rights for the indigenous Karen refugees in Thai camps
Regardless of their immigration status, the indigenous refugees in Thai camps as every human being
should be given opportunities to develop all of their capabilities including seeking employment on an
equal basis with others in order to fulfil their human potential. Enabling Karen refugees in Thai camps
to develop these capabilities and granting them their right to work, for Nussbaum, is central to their
human flourishing and helps uphold their human dignity. A detailed analysis of how developing these
capabilities and recognising rights, in particular seeking employment, enables the Karen refugees to

live a life of dignity will be provided in chapters 5.

Although Nussbaum’s Capabilities Approach and her Aristotelian conception of human dignity contains
strengths, like other philosophies, her approach is hardly free from criticism. Many scholars have paid
attention to Nussbaum’s conception of human dignity and criticise the insufficient theoretical
elaboration of human dignity in her version of the Capabilities Approach and emphasise its internal
inconsistency.”’” For example, Paul Formosa and Catriona Mackenzie argue that Nussbaum’s

understanding of human dignity exposes an internal and unresolved tension as she attempts to integrate
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distinct and opposed Aristotelian and Kantian elements.?'' On the one hand, she links her concept of

human dignity to Aristotle’s norm of human flourishing.*?

On the other hand, she emphasises her
commitment to political liberalism by referring to the Kantian ideal of seeing each person as an end in
themselves.?"® Paul Formosa and Catriona Mackenzie argue that the fact that Nussbaum roots her
conception of human dignity in Aristotle’s ethics and social life and contrasts it with Kant’s concept of
human dignity grounded in autonomy and rationality shows that she is committed to a perfectionist
liberalism rather than political liberalism.?'* Political liberalism requires a neutrality with regards to
comprehensive conceptions of the good. Nussbaum, in her adherence to an Aristotelian conception of

the good life, in practice holds to just such a comprehensive concept of the good.?"

In the same vein, Rutger Claasen and Marcus Duwell argue that Nussbaum’s concept of human dignity
clearly remains under-theorised.?'® Rutger Claasen and Marcus Duwell argue that while Nussbuam
attempts to link her Aristotelian conception of human dignity with the deontological (Kantian) tradition

217 If Nussbaum views the

her concept of human dignity cannot truly be interpreted as Aristotelian.
notion of human dignity as playing a key role in the understanding of her Capabilities Approach, which
she does, this key role has not been theoretically elaborated adequately so far.*'® They claim that
Nussbaum’s concept of human dignity fails to provide her Capabilities Approach with a firm foundation
and particularly, cannot fulfil the role of the normative criterion that Nussbaum wants it to play in
discovering capabilities.'” Nussbaum’s Capabilities Approach can therefore, for them, hardly be

applied cross-culturally.**°

It is important to note here that criticism relating to cross-cultural reach is something that concerns
Nussbaum. She herself in fact acknowledges that while her ideal aim is to secure an overlapping
consensus, this may not be possible given the diversity of human cultures and traditions.”?' In
recognition of the difficulty of her task, Nussbaum therefore pursues the strategy of keeping her list of

core capabilities as short and open-ended as possible in order to secure the widest possible agreement
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and enable different traditions to develop understandings of, and adapt, the list of capabilities in
accordance with their needs.”* As I mentioned early on in section 2.1, the concept of human dignity is
subject to differing interpretations, each of which could face distinct criticisms. It is important to engage
arange of approaches in order to discover the one best suited to each circumstance, tradition and region.
As shown above however, there is strength in Nussbaum’s understanding. In my view it is capable of
further reach within the context of Thailand regarding the recognition of the right to work for the Karen

refugees, than the traditional mould of liberalism.

Conclusion:

In this chapter I firstly outlined the importance of human dignity in my theoretical framework and its
place in relation to the protection of Karen refugees. I then unpacked the traditional liberal account of
human dignity underpinning IRL and IHRL and engaged with the critics of this approach. On this basis,
I then examined Nussbaum’s approach to human dignity and her Capabilities Approach, seeking to
ground a theory of right for Karen refugees in camps and in particular their right to work. I concluded
that the concept of human dignity remains central in the modern system of human rights and in the
provisions of IRL, IHRL and ILIP. This concept has a key role when thinking about the ongoing
situation of the Karen refugees in camps in Thailand and progressing the realisation of their right to
work. The chapter found that Nussbaum’s approach to human dignity, rooted in the Aristotelian ideal
of human flourishing, emphasising virtue and the communal life, goes beyond the individualistic
account found in traditional liberalism. This approach is one which can more easily speak to non-
Western societies, being more intuitively familiar for countries like Thailand and for the indigenous
Karen. Nussbaum’s approach shares fundamental principles with Confucian communitarianism and
therefore can play a role in grounding a theory of rights with the right to work at its core for the Karen
refugees in camps. With this theoretical framework in mind, I will now turn to build up a legal

framework which I will use as the legal benchmark to analyse Thai law and policy throughout my work.
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Chapter 3: A Novel Legal Framework: The Interaction between International Refugee Law,
International Human Rights Law and the International Law of Indigenous Peoples in the

Protection of Karen Refugees in Camps in Thailand.

Introduction:

In this chapter I set out a legal framework that brings IRL, IHRL and ILIP together to form a network
of complementary protections for indigenous Karen refugees in Thai camps. The provisions on
international protection for refugees can be found in a range of legal sources and different fields of law
with a diversity of rules. This diversity, which is a manifestation of the fragmentation of international
law,”** does not mean that norms from various areas of international law necessarily conflict. Rather,
these norms overlap and share a common goal.”** The central international legal regime is IRL, which
has two core instruments: the 1951 Refugee Convention and its 1967 Protocol. IRL, however, has
proved of limited value to the Karen refugees. Thailand has not acceded to the 1951 Refugee
Convention and/or its 1967 Protocol. With “illegal migration status” under Thai law, the Karen refugees
are denied the rights enshrined in the 1951 Refugee Convention which are conferred only upon

recognised refugees.”*

Although Thailand is not a state party to the 1951 Refugee Convention and/or its 1967 Protocol, the
country is bound by ITHRL,**® which contains rights applicable to all human beings, including Karen
refugees. For this reason, | contend that the indigenous refugees in Thai camps are better protected
under [HRL. However, I show that IHRL is not best equipped to uphold the rights of Karen refugees in
Thai camps as indigenous peoples. The Karen value their collective dignity and want their collective
way of life to be recognised and protected.*” It follows that provisions of ILIP have a critical role to
play in protecting Karen refugees’ rights as indigenous people and in addressing their special needs —

something that IRL and IHRL cannot achieve on their own.

I start by discussing how IHRL can fill the protection gap arising from the failure of Thailand to sign

up to the provisions of IRL, leaving the Karen refugees in Thai camps beyond its scope. As IHRL cannot
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fully protect the rights of Karen refugees as indigenous peoples, I then make the case for the key
complementary role of ILIP in conferring protection on these indigenous refugees. This addresses a gap
in the current literature in the field, where few studies consider how ILIP could bolster the rights of
indigenous peoples in refugee situations. Indeed, while there is much literature on the protection of
refugees, there is little that addresses indigenous peoples who are refugees. Bringing ILIP into dialogue
with IRL and IHRL and situating the Karen refugees within this legal framework constitutes an original

contribution.

3.1. IRL’s Limitations and the Role of IHRL in Protecting Karen Refugees in Thailand’s Camps.

3.1.1. IRL and its Limitations in the Protection of Karen Refugees.

Today, some three-quarters of the world’s states are legally bound by two core instruments of IRL, the
1951 Refugee Convention and/or the 1967 Protocol.”*® Yet, while Southeast Asia is currently hosting a
large population of refugees, the region has a very low level of ratification.*? Only two states, Cambodia
and the Philippines, have ratified the 1951 Refugee Convention and its 1967 Protocol.”*’ As already

stressed, Thailand continues to refuse to become a party to these fundamental IRL instruments.

Unsurprisingly, considering Thailand’s enduring refusal to become bound by the 1951 Refugee
Convention and the 1967 Protocol, Thai law does not recognise the concept of refugee and the Thailand
has continually looked at issues pertaining to refugees as ones of “illegal immigration”.**' As discussed
in chapter 4, the primary objective of Thai immigration law and policy has been to deter migrants,

including those who need international protection, from entering and residing in Thailand.*** Refugees
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in Thailand fall within the scope of the Thai Immigration Act B.E. 2522 (Immigration Act 1979)*** and

under Section 12(1) of this Act are categorised as “illegal migrants”.

Critically, Thailand’s failure to recognise Karen refugees in the country’s camps as refugees within the
meaning of the 1951 Refugee Convention and/or its 1967 Protocol means that these refugees cannot
avail themselves of the rights enshrined in the Convention.*** The range of rights enshrined in the 1951
Refugee Convention only apply to persons who have been granted refugee status.*> Importantly, this
means that Karen refugees in Thai camps cannot enjoy the protection of the right to work guaranteed

in the Article 17 of the 1951 Refugee Convention.

The fact that Thailand has not ratified the 1951 Refugee Convention or its 1967 Protocol certainly limits
IRL’s ability to protect Karen refugees and in particular, support the realisation of their right to work.
This explains why my legal framework encompasses IHRL and ILIP in addition to IRL. However, this
does not mean that IRL is of no relevance to Karen refugees in Thai camps. It is important to note here
that the principle of non-refoulement (literally meaning an “obligation not to force/turn back”) stipulated
in Article 33(1) of the 1951 Refugee Convention has acquired the status of a norm of customary
international law.?*® This provision is therefore legally binding upon Thailand even though the country

has not ratified the 1951 Refugee Convention and/or its 1967 Protocol.**’

Accordingly, under this principle non-refoulement, states including Thailand are not allowed to return
arefugee to a country where their life or freedom would be threatened on the basis of their race, religion,
nationality, membership of a particular social group or political opinion. The prohibition against the

refoulement under Article 33(1) of the 1951 Refugee Convention applies to “those irrespective of
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Cathryn Costello, Michelle Foster and Jane McAdam (Eds), The Oxford Handbook of International Refugee
Law, Oxford: Oxford University Press, 2021, P. 208.

236 UNHCR, UNHCR Note on the Principle of Non-Refoulement, November 1997,
https://www.refworld.org/docid/438c6d972.html Accessed by 9 July 2022. UNHCR, Declaration of States
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International Refugee Law, Oxford: Oxford University Press, 2021, P. 240.
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whether or not they have been recognised as refugees”, including refused asylum seekers.>® Therefore,
Thailand is, under this Article, not permitted to forcibly return Karen refugees to Myanmar. However,
the absence of formal asylum procedures and, more generally, the lack of refugee law, produce an
environment where it is not possible to comply with the principle of non-refoulement. Within the limited
scope and focus of my research on the recognition of the right to work, an in-depth discussion of this
principle is not present. I will now turn to analyse how IHRL is instrumental in addressing the

limitations of the applicability of IRL in Thailand in the protection of the Karen refugees.

3.1.2. IHRL’s Role in Protecting Karen Refugees in Thai Camps.

IHRL contributes to mitigating the limitations of IRL in protecting the rights of Karen refugees in Thai
camps in two ways. Firstly, although Thailand remains a non-signatory of the 1951 Refugee Convention
and its 1967 Protocol, the country importantly is party to core human rights treaties, such as ICCPR,
ICESCR, or CRC, and is therefore bound by the provisions of these conventions.*** Secondly, the rights
enshrined in IHRL are applicable to all persons, including Karen refugees. However, it is also important
to recognise here that the potency of IHRL in supporting the realisation of Karen refugees’ rights is
undermined by the tensions between universal protection and the state’s right to control immigration

that pervade this body of law.

In particular, as mentioned in the previous chapter, the ideal behind the system of modern human rights
is that as human beings, regardless of their background are born free and equal in dignity, they all
possess rights. Article 2 of the UDHR explicitly emphasises that every human being has inherent dignity
and is entitled to all the rights and freedoms set forth in the Declaration. The system of human rights
should accordingly be given to everyone without distinctions of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.
This emphasis on universal protection is also explicitly expressed in the range of subsequent human

rights treaties including Article 2(2) of ICESCR and Article 2(1) of ICCPR or Article 2(1) of CRC.

It can be seen here that the scope of protections in IHRL goes beyond the category of refugees or asylum
seekers, and cover all individuals.**° In other words, the system of rights articulated under human rights
treaties are given to everyone plainly by virtue of being human. This broad acceptance of protection

under [HRL creates a complementary system of protection for Karen refugees in camps. In particular,
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Karen refugees are not able to access most of rights contained in the 1951 Refugee Convention and its
1967 Protocol which are, as mentioned in section 3.1.1, only granted to recognised refugees. However,
these indigenous refugees in camps are bestowed protection of fundamental and basic rights under

IHRL as human beings.

For instance, the right to employment is, in accordance with Article 17 (1) of the 1951 Refugee
Convention, granted only to recognised refugees. In contrast, Article 6 of ICESCR that Thailand is party
to provides that everyone is entitled to freely choose their work and obliges states parties to take
appropriate steps to safeguard this right. It is important to note here that the right to work is also
enshrined in other human rights treaties.**' However, Article 6 of ICESCR is one of the most
authoritative articulations of the right to work in IHRL.**? In the process of specifying the content of
the right to work, the CESCR, which monitors the ICESCR, provides an authoritative and extensive

interpretation of the Covenant.**?

The CESCR has emphasised that the right to work articulated in Article 6 of ICESCR applies to
everyone including refugees, asylum seekers, stateless persons, migrant workers and victims of
international trafficking.*** It is clear that IRL offers limited protection for Karen refugees in Thai
camps. They have not been granted refugee status and cannot under IRL, enjoy the protection of the
right to work. However, the Karen refugees as human beings are, in accordance with Article 6 of the
ICESCR, entitled to this fundamental right. The scope and normative content of obligations in relation

to the right to work under IHRL will be discussed in more details later in chapter 5.

As shown above, human rights treaties provide a vital source of refugee protection in the 43 United
Nations Member States, including Thailand, that have not ratified the 1951 Refugee Convention and its
1967 protocol.**> Nevertheless, it is important to stress that within IHRL there still exists a tension

between universal human rights protection and the right of states to control immigration.2*® This tension
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remains the overarching reason for this body of law’s struggle to extend protection to groups of non-

nationals with uncertain status**’ like Karen refugees.

On the one hand, IHRL has committed itself to promoting universal respect for and observance of,
human rights for all, regardless of background or other status. On the other hand, IHRL critically
reserves a right for states to control immigration. This enables states to propagate the view that human
rights protection remains intractably bound up with the structures of the nation-state and its forms of
citizenship and immigration control.**® In this view, enjoyment of human rights depends on immigration
status, which is determined by the state. In other words, states ultimately retain power to decide which
groups, and to what extent, human rights are granted to.*** Consequently, human rights are not granted
to everyone but instead are typically reserved only for nationals, or for non-nationals who reside

lawfully in state territory.*

This seems to involve the implicit assertion that some people are “more equal” than others.>' There is
a widespread belief among leaders of states that nationals, as “insiders”, must be entitled to privileges.?*
This differentiates insiders from non-nationals who are often seen as “outsiders”.*>* This view results
in non-nationals who possess lawful residential status being entitled to a higher protection of human
rights than migrants with a precarious status.”>* In particular, those non-nationals, such as refugees,
asylum seekers or irregular migrants are subjected to state restrictions or exclusions from access to basic
and fundamental human rights.*® States often see exclusions or restrictions as a legitimate part of the

exercise of power to control immigration and to disincentivise more migrants from coming.?*
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The protection of the right to work under IHRL is an example of this. Despite its universal claims, as
mentioned above, when it comes to the right to access to the national labour market in article 6 of
ICESCR, a person’s immigration status remains significant. The right to access work is a right of
nationals and some, but not all migrants.”*’ In other words, this right is typically made conditional on
citizenship or a valid work permit.**® Non-nationals with precarious status are, often, restricted from, or
refused access to, the national employment market.”*” In particular, due to the status of “illegal migrant”
under Thai law, Karen refugees in camps are prohibited from access to the national labour market. In
essence, the tensions between the ideal of universal protection and the power of states to control
migration impact upon IHRL’s ability to support the realisation of Karen refugees’ right to work. I will

discuss this further in chapter 5.

Although the existence of these tensions can, to some extent, undermine the potency of IHRL in
protecting Karen refugees in camps, this does not mean that IHRL has no value. In fact, provisions of
IHRL offer standards of treatment that the law and policies of many states including Thailand today
should uphold. Thailand should comply with its obligations under many human rights treaties, which
the country is party to, to provide protections for Karen refugees in Thai camps. However, as Karen
refugees in Thai camps are indigenous peoples, provisions of IRL and IHRL do not provide adequate
protection of their indigenous rights and needs. In the next section below, I will now turn to demonstrate
how ILIP complements provisions of IRL and IHRL in the protection of the Karen indigenous refugees

in camps in Thailand.

3.2. ILIP’s Role in Protecting Karen Refugees in Thai Camps.

3.2.1. The Karen as Indigenous People: A Historical Background.
As already highlighted, the Karen are indigenous people from the Thailand-Myanmar border region.**’
While there are few written documents of the origins of the Karen peoples, Karen oral histories describe

the arrival of their people as far back as 2,500 years ago, after migrating through Tibet and China to
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present-day Myanmar.?®' By the eighteenth century, they were well-established in the remote highland
eastern region of Myanmar bordering Thailand.*** The Karen form a population with various linguistic,
sociocultural and religious backgrounds, with twelve sub-groups: Sgaw, Pwo, Pa-os, Paku, Maw Nay
Pwa, Bwe, White Karens, Padaung (Kayan), Red Karens (Karenni), Keko/Keba, Black Karens and
Striped Karens.?®> They have their own language, with the two most widely spoken Karen languages

being Sgaw and Pwo.***

Since their earliest history, the Karen lived in autonomous villages in the eastern region of Myanmar
bordering Thailand and have always considered themselves different from the Burman group living the
lowlands of Myanmar — the dominant and largest ethnic group in Myanmar. *** For a long time, the
Karen have been struggling to maintain and practice their own collective identity, cultures and
traditions, as the central Burmese government aims to Burmanise them.?*® They have been largely
marginalised by the central Burmese state and many have engaged in a long, armed struggle for

autonomy.?®’

During the British colonial period in Myanmar, the Karen fought on the British side against the central
Burmese state in order to secure their independence and autonomy.**® With the British withdrawal in
1948, there were even more massive the uprisings of the Karen against the central Burmese state.”® The

Karen were the first ethnic group to take up arms against the central Burmese via the Karen National
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Union (KNU).?”® The KNU is viewed as one of the oldest active insurgent groups in the world today,
having fought the government for autonomy continuously since 1949.%7' The Karen’s self-determination
movement is sometimes described as the world’s longest running self-determination movement

throughout history still in existence today.?’?

Although it will be discussed in chapter 4, it is important to note here that the ongoing protracted
situation of the Karen in nine refugee camps along Thailand-Myanmar border has its origin in this long
history of fighting for self-determination.””* The Karen peoples have, in particular, fled to refugee camps
in Thailand since 1984 due to political persecution from the central Burmese state.”” In Thai camps
today, the Karen refugees are still fighting for self-determination and to preserve their own indigenous
identity often called “Karenness”.?”> Despite the limited opportunities available in refugee camps, the
Karen still try to build up dynamic Karen communities and structure their daily life in camps in the
manner of their traditional village and community life.”’® Though discussed in depth in chapter 6, it is
important to note here that this social ethics and communitarian culture present in indigenous Karen

communities resonates strongly with values and belief of Confucian communitarianism.

They essentially maintain an autonomous village atmosphere which is often viewed as unique group-
defining characteristics of the indigenous Karen.””” There are refugee-camp leaders, like in the Karen
Refugee Committee (KRC), which manage camp affairs and maintain regular communication with the
Thai authorities and with non-governmental organisations (NGOs) to promote the protection of their
community.”’® The refugee-led camp committee sets up schools, and manages education and determines
policy on the content and form of education inside camps.?” They establish their own curriculum that
is culturally appropriate and aims to maintain their indigenous collective identity.® However, it is

important to note that these efforts of the Karen are of limited impact and they have, under Thai policy
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and law, very limited control of their life choices in refugee camps and face marginalisation. Their
distinct collective culture and values are at risk of being diminished.?®' I will discuss this further in

Chapter 5.

The Karen refugees presently living in Thai camps are in need of the additional protections of their
indigenous rights in order to guarantee their specific indigenous needs and collective dignity. These
indigenous rights are largely collective rather than individual rights.*> These rights relating to
indigenous peoples largely focus on protecting the indigenous peoples as a whole group rather than the
indigenous individual.?** I will now turn to analyse the role of ILIP in protecting the Karen refugees as

indigenous peoples.

3.2.2. The Complementary Protections from ILIP.

Critically, the provisions of IRL and IHRL as analysed in section 3.1 mainly focus on individual rights
rather than group rights and necessarily protect the Karen refugees as individuals rather than as groups.
That said, IHRL offers some level of protection for group rights; for example, Article 27 of the ICCPR
recognises the right of groups to enjoy their communal culture, profess their religion and use their
language. IRL and IHRL alone cannot, however, fully protect the specific needs of the Karen refugees.
This is clearly the case, especially when these indigenous refugees are, as mentioned section 3.2.1, left
in a deeply vulnerable situation in a protection vacuum and exposed to the risk of cultural erosion and
identity loss. Even when refugee status is granted to these Karen refugees, the international standards
on the subject, particularly IRL and IHRL do not provide the necessary specific protection that
guarantees the preservation of the cultural identities of the indigenous refugees.** In the face of
profound vulnerability, Karen refugees are in need of the indigenous collective rights framework

articulated in ILIP in addition to and beyond the system of rights of IRL and IHRL.
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To date, the 1989 Convention on Indigenous and Tribal Peoples, No. 169 (ILO Convention 169)**° and
UNDRIP are the main international instruments on the protection of indigenous peoples.** ILO
Convention 169 is the only legally binding international treaty on indigenous peoples. It has been
ratified by 24 countries, which does not include Thailand.?’ It is important to emphasise that, although
reluctance by States including Thailand to ratify is indicative of the existing challenge with ILO
Convention 169, it is a fact that ILO Convention 169 has led to profound changes in the domestic legal
systems of ratifying countries.*®® It remains the only treaty open for ratification specifically and
exclusively dedicated to the promotion and protection of indigenous peoples’ rights and culture.?*’ The

importance and contribution of ILO Convention 169 have become prominent.

ILO Convention 169 was the result of the revision of the preceding ILO Convention on Indigenous and
Tribal Population, No. 107 (ILO Convention 107).?** ILO Convention 169 importantly lays down
comprehensive protection standards for indigenous peoples; it explicitly aims at removing the
assimilationist orientation of the earlier standards in ILO Convention 107.?°' ILO Convention 169
instead emphasises the aspirations of indigenous peoples to exercise control over their own institutions,
education, ways of life and economic development and to maintain and develop their own indigenous
identities, languages and beliefs.”®*> ILO Convention 169 calls on states to value the distinctive

contributions of indigenous peoples to the cultural diversity of humankind.*”

Within this framework, ILO Convention 169 recognises indigenous peoples as “peoples” and takes a

decisive stand on the collective nature of indigenous rights by laying down a series of provisions on
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collective rights.”** Accordingly, indigenous peoples have rights to maintain and develop their own
societies. States are accordingly urged to respect, recognise and protect indigenous social, economic
and cultural identities, and the customs and traditions and institutions of indigenous peoples*> and to

respect the integrity of these values, practices and institutions.**®

While ILO Convention 169 is a legally binding international treaty, UNDRIP is a non-binding
instrument (soft law) and has recently been adopted by the United Nations General Assembly (UNGA)
in 2007.%7 UNDRIP represents a global consensus on the standards relating to indigenous peoples and
is considered as a landmark and innovative development in international law on the rights of indigenous
peoples.””® Indigenous peoples were directly involved in the production of UNDRIP, who insisted on
the inclusion of articles which responded to their needs.?® It is one of the very few United Nations’
legal documents that have been elaborated in consultation with the victims of human rights abuses and

with peoples who are to be the beneficiaries.*”’

It is important acknowledge here that as soft law is not law per se,**' UNDRIP thus has less legal effect
on states including Thailand, compared with legally binding instruments. However, soft law and binding
instruments such as treaties or customary law can interact and build upon each other as complementary
tools for solving international problems.*** Soft law instruments may acquire binding legal character as
elements of a treaty-based regulatory regime or constitute a subsequent agreement between parties
regarding the interpretation of a treaty or the application of its provision.’”* Some soft law instruments
are also important as they can become a first step in a process eventually leading to conclusion of a

multilateral or regional treaty.*** Non-binding instruments can, with evidence of opinio juris (the belief
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that action is legally necessary) and widespread practice amongst states, facilitate progressive evolution

of customary international law.**®

The importance of UNDRIP has especially become clear as some provisions of UNDRIP may acquire
the status of customary international law binding all states including Thailand.** In particular, although
UNDRIP is a non-binding instrument, it was supported by an overwhelming majority of states, with
143 states including Thailand in favour.**” Since its adoption in 2007, there is significant emerging
practice relating to UNDRIP.*® The significance of UNDRIP is also apparent in the Inter-American
Court of Human Rights**” and the African Commission on Human and Peoples’ Rights and its Courts®'°,
both of which reference it. Both courts have repeatedly cited UNDRIP provisions and use it as a legal

basis for their findings and decisions. Domestic courts have also made use of UNDRIP.>!!

For example, the Constitutional Court of Peru*'? and the Supreme Court of Belize®'* have used UNDRIP
in some of their decisions. The Supreme Court of Belize emphasised that “Belize voted in favour of the
Declaration and is not expected to disregard it”.>'* UNDRIP has also been used to develop specific
national laws and amend existing legislation in some countries. Most significantly, Bolivia explicitly
incorporated UNDRIP into Bolivia’s National Law 3897 of 26 June 2008 and recognised indigenous
peoples’ rights.*'> Ecuador is another leading example that used the indigenous language of UNDRIP
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in the Constitution 2008.%'° These examples have indeed shown an evolution of international consensus

towards acknowledging the rights of indigenous peoples set out in UNDRIP.

Whether or not provisions of UNDRIP have achieved customary law status remains an open question.
However, in addition to ILO Convention 169, provisions of UNDRIP remain important as a key legal
benchmark for the treatment of indigenous peoples including the Karen in these refugee camps. Karen
refugees as indigenous peoples should be eligible for the specific system of indigenous rights under
ILO Convention 169 and UNDRIP. The Karen refugees should have a right to establish and control
their own educational systems, institutions and facilities, in respect of their own collective cultures.
They should have a right to engage economic activities and access vocational training towards
employment which is appropriate to their indigenous needs and culture. This would enable the Karen
to continue to preserve their own distinct values and tradition while staying in camps. [ will discuss this

further in chapter 5.

By bringing ILIP into the mix, it is important to acknowledge that there is much debate that the ILIP
system of indigenous collective rights are in opposition to the individual rights contained within IRL
and IHRL. The entitlement to indigenous collective rights may undermine their enjoyment of the system
of individual rights articulated in IRL and THRL.>'” However, I contend that these two systems of rights
should not be seen as conflicting. It is crucial to stress that the indigenous collective rights articulated
in ILIP are of such a nature that indigenous peoples can choose the extent of their participation in

them.>'®

The indigenous collective rights articulated in ILIP only seek to enhance their group life and experience,
but still preserve the right of indigenous peoples to deviate or exit from that group life should they so
choose. This is indeed explicitly stated in the Preamble of UNDRIP, emphasising that indigenous
individuals are entitled without discrimination to all the human rights recognised in international law,
and that these indigenous peoples at the same time possess collective rights which are indispensable for

their existence, well-being and integral development as peoples.

Indigenous collective rights under ILIP are given to the Karen refugees on the basis of preserving their
own cultures, values and traditions while seeking refuge in camps in Thailand. These indigenous group

rights however should not be understood as being in opposition to the individual rights contained within
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IRL or IHRL. Granting these indigenous rights would not prevent the Karen refugees from the
enjoyment of protection under IRL and ITHRL. Karen refugees should still have the right to access to
the Thai education or have the right to engage in Thai labour market and protection at work, on equal
terms with other Thai nationals. I will discuss this in more depth in Chapter 5. In other words, ILIP
constitutes another layer of protection that complements IRL and IHRL and would only aim to create a
protection regime more responsive to the rights and needs of refugees in camps in Thailand, especially

for the special needs of the Karen indigenous refugees.

Conclusion:

In this chapter, I have constructed the legal framework by bringing together IRL, IHRL and ILIP in
relation to the protection of Karen refugees in camps in Thailand. I have firstly stressed that the primary
consequence of Thailand’s failure to ratify the 1951 Refugee Convention and its 1967 Protocol is that
IRL remains of limited value in protecting refugees in Thai camps. Indeed, these indigenous refugees
have not been granted refugee status and therefore are not bestowed the rights attached to this status
under IRL. I have then argued that although Thailand is not party to the 1951 Refugee Convention and
its 1967 Protocol, it is bound by obligations enshrined in the international human rights instruments it
has ratified. Importantly, IHRL addresses some of the limitations of IRL as the range of rights granted
by this body of law are conferred on all human beings which includes Karen refugees. However, I have
also shown that IHRL is not best placed to uphold the rights of Karen refugees as an indigenous people.
The shortcomings of IRL in this respect are even greater. On this basis, | have then argued that ILIP has
a vital role to play in filling this protection gap as it recognises Karen refugees’ group rights as members
of an indigenous people. I have shown that the range of collective indigenous rights enshrined in ILIP
do not conflict with the system of individual rights under IRL and IHRL. Rather, by bringing ILIP into
dialogue with IRL and IHRL, I bring to the fore the specific protection needs of Karen refugees as
members of an indigenous people and how these can be best addressed. In the next chapter I will now
discuss the history of Thai government’s responses towards refugees, reflecting the country’s approach

to the ongoing situation of Karen refugees in camps.

54



Chapter 4: A Historical and Geopolitical Background to the Development of Thai Policy

towards Refugees.

Introduction:

Thailand has a long history of hosting thousands of refugees fleeing violence and persecution in
neighbouring states.’'® As Thailand sits in a central geographical position in the Greater Mekong
Subregion, along with its relative economic growth and stability, the country has traditionally been a
primary destination for migrants in Southeast Asia.*** In more recent times, and more precisely from
the 1940s onwards, Thailand has seen a dual exodus of refugees from Indochina (which included the
three present day independent states of Vietnam, Laos and Cambodia) and Karen refugees from
Myanmar. While Thailand has a long history of hosting refugees, providing protection to these people
has never been the core reason for the country’s acceptance of refugees on its territory. The country’s
responses fluctuate between “harder and softer” approaches, depending largely on political trends in the
region, relations with other countries and an ideology which favours the national interest as understood
by the Thai government.**! The country continues to uphold the same approach in relation to the

ongoing situation of the indigenous refugees in camps.

In this chapter I provide a historical lens to Thailand’s approach to refugees in order to shed light on its
present policy towards these Karen refugees. I analyse four distinct periods in Thai history and trace
the development of Thai policy towards refugees in each period. These four periods are respectively
summarised below: Firstly, Indochinese refugees in Thailand in the period of anti-French colonial
struggle in French Indochina throughout the 1940’s. Secondly, Thai policy on Indochinese refugees
within the context of the expansion of Communism from the onset of the Cold War. Thirdly, the
Indochinese refugee crisis from 1975-1997 and finally the situation of the Karen refugees from 1984 to
the present day.

4.1. Thai Policy towards Indochinese Refugees during the Period of Anti-French Colonial
Struggle in Indochina in the 1940s.
During the 1940s, Thailand adopted an accommodating policy towards the arrival of Indochinese

refugees on its territory. This is because the country supported independence movements in Indochina

319 Pei A Palmgren, Irregular Networks: Bangkok Refugees in The City and Region, Journal of Refugee Studies,
27(1), 2014, P. 23. William Courtland Robinson, The Comprehensive Plan of Action for Indochinese Refugees:

1989-1997: Sharing the Burden and Passing the Buck, Journal of Refugee Studies, 17(3), 2004, P. 319.

320 Thid.

321 Kate Coddington, Landscapes of Refugee Protection, Royal Geographical Society, 2018, P. 331.

Karen Jacobsen, Factors Influencing the Policy Responses of Host Governments to Mass Refugee Influxes, The

International Migration Review, 30(3), 1996, P. 661.

55



and hoped to gain more regional influence with the defeat of the French colonial power and regain its
lost territories.’”? As France occupied the three countries of Indochina, especially Vietnam, for over a
century since 1857, Indochinese people had suffered intense periods of French imperial repression,
discrimination and extortionate taxation.*”> In the 1940s, Thailand received a significant number of
Vietnamese and Laotian refugees who had fled the French repression of pro-independence
movements.*>* The majority of refugees were Vietnamese from Cambodia, Laos and Vietnam, and
members of the Viet Minh (members of the Vietnamese Communist Party) or Lao Issara (Free
Laotians).”*® There were also farmers who did not engage in national uprisings against French
colonialism and who had to escape Indochina for other reasons, such as to avoid heavy French taxes

and oppression.*?

As Thailand lost significant portions of land in Indochinese territories (the area of Laos along the right
bank (west side) of the Mekong and the Cambodian provinces of Battambang and Siemreap) to France
by 1909, this led to an ongoing undercurrent within Thai politics in the early 1940s which sought to rid,
Indochina, and Thailand itself, of French influence.**’ Thailand feared being swept away by other more
powerful countries and believed that they must recover their lost territories, that had been taken away
by the French.’?® At this time/era, the size of a country’s population was the most important indicator
of its national strength. From the viewpoint of the Thai government, the loss of a portion of Indochinese
territory to the French also meant a loss of population, and the Thai leadership's hope was to regain

population as a way to recover lost power.**

Therefore, Thailand assisted members of the Viet Minh, Lao Issara and the Khmer Issarak (the Free

Khmer in Cambodia) liberation movements by carrying out a fundraising campaign and undertaking
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military preparation against the French.*** The Thai government allowed the Indochinese independence
movements to reside in Thailand and allowed the Indochinese groups to use Thai territory as an all-
important rear base for their fight against French colonial rule.”®' As a consequence of the country’s
support for independence movements and anti-French anti-colonial agitation, Thailand welcomed the

arrival of refugees from Indochina in Thailand during the 1940s.%*

Accordingly, people from Laos and Cambodia (excluding Vietnamese living in Laos and Cambodia)
were, in the Thai government’s view, considered to belong to the Chuachat Thai, having “the same skin,
the same Thai blood and more importantly the same French enemy”.*** It should be noted that the phrase
Chuachat Thai refers to those regarded to be part of the ethnic Thai group. From the perspective of the
Thai government, Laos and Cambodia were former Thai territories that had to be recovered. All their
inhabitants (excluding Vietnamese) were therefore viewed as part of the Chuachat Thai.*** The Thai
government viewed refugees from these groups coming to Thailand as displaying loyalty to the
homeland and helped them to quickly settle well in the country.**> Refugees from Laos and Cambodia,
were, under Thai policy at the time, unconditionally granted Thai citizenship and were able to freely

move within the country and work.>*

For Vietnamese refugees, the Thai government did not view them as Chuachat Thai, but understood
that the country and Vietnam had the same French enemy.**’ The anti-French struggle of the Thai
peoples to recover their lost lands, and the anti-French struggle of the Vietnamese to take back their
independence were two sides of a joint struggle against French colonialism.**® The Thai government
therefore believed that by supporting the Vietnamese as French colonialism weakened, Thailand could

regain its lost territories.”’ Vietnamese, were, therefore, seen as “brothers and sisters” of the Thai and
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part of the people of the Golden Peninsula (Laem Thong).**’

Vietnamese refugees were very welcome
in Thailand during this period, but were not treated as favourably as people from Laos and Cambodia.
Vietnamese were not automatically given Thai citizenship, but were exempted from the need to register

as foreign nationals and allowed to quickly resettle in Thai provinces.**!

It is important to note this period was an exceptional time in modern Thai history in that Thailand did
not look upon Vietnam as a strategic threat or rival.**> The Thai government at the time was largely
unconcerned about having pro-communist Viet Minh migrants seek refuge in their thousands along
their border regions.’** It is notable that no major East or Southeast Asian power had a Communist
government at the time. With an expansion of Communism in the region later, there were significant
changes in the relationship between these two countries. This then shaped Thailand’s shift towards more

restrictive policies towards the Vietnamese refugees. I will discuss this further in section 4.2.

It can be seen that the preferential treatment given to refugees from Indochina during the 1940s was not
due to humanitarian ideals, nor due to sharing feelings of sympathy to those in need of protection.
Rather, the ulterior motive behind the adoption of this accommodating policy was driven by the Thai
national interest. It was the Thai government’s efforts to recover the country’s lost lands and eventually
gain more regional influence that provided the ideological framework grounding a more open refugee
policy. The status of people from Laos and Cambodia as Chuachat Thai for example only served as a
rationale to justify the Thai government’s demand for the return of these territories to Thailand. Once
refugees from Indochina were no longer regarded as helpful for the building of a united Thailand, the
country's leadership was willing to drop its support for these refugees off sharply. In particular, this
welcoming policy of Thailand only lasted until the Cold War greatly intensified in the late 1940s. In
the next section I will turn to discuss the situation of Indochinese refugees in Thailand from the onset
of the Cold War and how these geopolitical events at the time brought about changes in Thai refugee
policy.

4.2. Thai Policy towards Indochinese Refugees in Relation to the Expansion of Communism in
East and Southeast Asia from the Onset of the Cold War.

As I outlined in the previous section, refugees who fled from Indochina were previously welcomed and
used to be seen as on the same side with Thailand against French colonialism. In contrast, from the

onset of the Cold War, fear of a rapid spread of Communism in the region and the risk of Communist
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insurgency inside Thailand led to the Thai government’s imposition of restrictions towards the
Indochinese refugees.*** The country sought to return these refugees to their home states as soon as

possible.*** This period marks the shift of Thailand towards more restrictive refugee policies.

When the Second World War came to an end, the world moved into the Cold War in the late 1940s,
which saw the rise of an ideological conflict between the Eastern Bloc and Western Bloc. While the
United States (US)’s goals were shaped, at least nominally, by democratic liberal values, Soviet
Communism rested on Marxist-Leninist ideology.**® The victory of the Chinese Communist Party in
1949 and the establishment of Communist China was a major turning point in Asia. During the Cold
War, US leaders saw the Soviet Union and Communist China as an expansionist threat which
challenged the US’s sense of its mission based on the promotion of liberal democracy and global
capitalism.**’ Vigilance against Communism was a national priority at the height of the Cold War,

including both in the industrialised world and in developing countries.**®

While the Cold War was intensifying, Communism grew in strength in Indochina, particularly in the
North of Vietnam, in order to fight the French empire throughout the First Indochina War (1945-
1954).3*° There was a military confrontation led by the Communist Viet Minh supported by Chinese
and Soviet Communists in order to defeat the French military.**” As the First Indochina War between
the Vietnamese Communist party and the French was still ongoing, the Thai government became
increasingly concerned about Communist sympathy within the country’s Chinese and Vietnamese
communities.”>’ Thai leaders were highly fearful that these communities could become a vehicle for
introducing and spreading Communist opposition in Thailand and the wider region.*** These fears were
heightened when Thailand realised that the Viet Minh refugee community in Thailand was receiving

Chinese military aid to continue their struggle against French colonialism.**?
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With the expansion of Communism in the region, Thai leaders became more concerned with the longer-
term complexity of their relationship with neighbouring countries, especially China.*** Thailand
therefore built its foreign policy with regard to Indochina on the belief that Thailand represented part
of the “free world” against the “Communist world” that seemed on the rise throughout Indochina.’>
Thai leaders came to emphasise that it was impossible for Thailand to live with Communist
neighbours.*>® The country adopted a suspicious attitude towards the rapid expansion of Communism
in the region and positioned itself as a strong ally of the US in promotion of the anti-Communist cause
during the Cold War.>*” With enormous economic and military aid from the US, Thailand’s government
was an enthusiastic participant in anti-Communist efforts, visiting allies and hosting soldiers in the

region and strongly supporting the military’s counter-insurgency campaigns.**®

With a political climate that had become distinctly anti-Communist, the Thai government came to see
the Communism in the Indochinese states, especially in Vietnam, as a formidable enemy.*> Restrictions
were then placed on the Indochinese refugees by the Thai government. The Indochinese refugees were
now only allowed to live and work in the 13 provinces along the eastern and northern borders of
Thailand.**® While in the previous period, the Thai government was unconcerned about having pro-
communist Viet Minh refugees, the country now asked these refugees to close their office in Bangkok.**'
In 1950, Thailand formally recognised the French-sponsored Bao Dai government in Vietnam (which
later transformed into the anti-Communist Southern Republic of Vietnam) and also acquiesced to
France’s request that Viet Minh refugee activities on the Thai—Laos border would be restricted.** Travel
within the region was limited for refugees. They were assigned to one of five Thai regions and had to
seek permission from the Thai Ministry of the Interior before being allowed to travel to a neighbouring

province.**

As soon as the First Indochina War came to an end with the French withdrawal from the three now

independent states of Indochina after the Viet Minh victory at Dien Bien Phu in 1954, the Thai
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government quickly sought to secure of return of the Indochinese refugees.’** In particular, with defeat
of the French in Vietnam and the signing of the Geneva Accords in July 1954, it was agreed that
Cambodia and Laos would be declared “neutral” states constituting a buffer.**> Vietnam would be
temporarily divided into northern and southern halves pending elections. The Thai leadership was
heavily concerned about the political involvement of Thailand’s Vietnamese in the political wrangling
of the Second Indochina War (1954-1975) in Vietnam.**® The conflict occurred between the North led
by the Vietnamese Communist party and backed by Soviet Union and China and the South backed by
the US. Therefore, the Thai government put significant effort into returning these refugees to Vietnam

as fast as possible.*®’

Like in the previous period, Thai policy towards Indochinese refugees from the onset of the Cold War
squarely revolved around elite Thai conceptions of the national interest. Thailand’s restrictive policy in
this period was in particular driven by the country’s anti-Communist position and its alliance with the
US. This becomes evident given the fact that as soon as Thailand realised that the Viet Minh refugee
community had connection with Chinese Communist party, the country tightened rules and put
restrictions on these refugees. There was no interest in protecting these Indochinese refugees. The Thai
leadership was willing to do everything to prevent the country from being dragged into further conflict
and war in Indochina, including sending these refugees out of the country as quickly as they could. The
shift of Thailand towards more restrictive policies in this period placed Indochinese refugees in a much

harder situation compared with the previous period.**®

In the next section I will discuss Thai policy toward the exodus of Indochinese refugees in the country
immediately after 1975. This is known as the “Indochinese refugee crisis” or “the outbreak of Southeast
Asia’s largest refugee crisis” since the Second World War,*®® which did not come to an end until 1997.
On nomenclature, it should be noted that, at the time, the terms “Indochina/Indochinese” were still used
to refer to the countries/peoples of Cambodia, Laos and Vietnam even after they had become
independent from each other. This crisis played an important part in the history of Thailand’s refugee

policies, especially those concerning refugees in camps.
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4.3. Thai Policy towards the Indochinese Refugee Crisis (1975-1997).
4.3.1. From 1975 to 1980.

As the Second Indochina War came to an end in 1975 with the victory of the Vietnamese Communist
Party, the US withdrew all its forces in the Indochinese region, leaving hundreds of thousands of US
supporters in Cambodia, Laos and Vietnam to their fate.?”° By October 1975, 15,000 Cambodians, 1500
Vietnamese and 39,000 Laotians fled into Thailand.*”" This Indochinese refugee crisis in Thailand was
significantly intensified with the outbreak of war between the Vietnamese and the Cambodian regimes,
with the Vietnamese invasion of Communist Cambodia (Democratic Kampuchea/the Khmer Rouge) in
late 1978.%7? This conflict is known as the Third Indochina War (1978-1997). With the fall of the Pol
Pot regime in early January 1979, Thailand saw large groups of Cambodian refugees who were the
remnant forces of the Pol Pot government flee to the Thai border areas and use them as a zone to regroup
and fight back.*”® This led to over 70,000 Cambodians crossing into Thailand in a ten-day period in
mid-October 1979.°™

For the first time, Thailand received a very rapid and large number of refugees from the states of
Indochina and in general responded to these Indochinese refugees with a hard-line and quite restrictive
attitude.’” In particular, the country for the first time set up camps for temporary asylum.*’® Displaced
persons who entered Thailand had to report to relevant authorities and could only stay in camps.’”” It is
important to note here that registration with the Thai authorities only enabled refugees to stay in camps
while waiting for third country resettlement or repatriation to their homes in the future.’”® Thailand still

did not consider these displaced Indochinese on its soil as refugees and never meant to allow these
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refugees to settle in its Thai territories.’”” They were never given refugee status. As discussed in section

4.4, the country continues to apply this same approach to the ongoing situation of the Karen in camps.

It is important to note that compared with people from Laos and Vietnam, refugees from Cambodia
were treated with a “softer” and “more open-door” policy. This is due to Thailand strongly supportive
stance towards Cambodia (as they were fighting Thailand’s enemy, the Vietnamese) and its closer
relationship with China in this period.**® Accordingly, no refugees from Cambodia were to be turned
back or barred from entering Thai territory and temporary asylum in camps was automatically granted
to these refugees.*®’ The Thai government invited the United Nations Higher Commissioner for
Refugees (UNHCR) as a leading agency of emergency relief operations for Cambodian refugees in the

country.**?

These refugees would be transferred to camps that were established with aid from the UNHCR.*** For
example, Khao I Dang — the largest camp of Cambodian refugees in Thailand was established in late
1979 and administered by the UNHCR.*** The UNHCR provided Cambodian people in camps with
education including vocational training and recreational activities.”® It is important to note that even
though the UNHCR was allowed to support the Cambodian refugees, their role remained very limited
and under the control of the Thai government.**® This remains the same in relation to the present

situation of Karen refugees in camps, which I will discuss further in section 4.4.

It is not hard to see that this “softer” policy toward Cambodian refugees was driven by the fact that the
geopolitical environment had now changed dramatically. In particular, while the Second Indochina War
was, as mentioned in section 4.2, a Cold War conflict between Communist countries and the US and its
allies, the Third Indochina War was a conflict between Communist victors, each fearing the dominance
of the other within the Communist world. After the Second Indochina War ended in 1975, the
antagonisms between China, Vietnam and Cambodia within the context of the Cold War surfaced.”®’

The Vietnamese government ultimately came to see Cambodia as a pawn of Chinese interests at a time
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when China had clearly signalled its hostility to Vietnam due to a perception of its pro-Soviet stance
within the context of the Sino-Soviet split.*** In contrast, Pol Pot worried about potentially imperial
ambitions from Vietnam’s leadership, which had traditionally wished to dominate the entire region of
what was formerly French Indochina.*® With the full-scale Vietnamese invasion of Cambodia in late
1978, the Chinese government was suspicious that Vietnam was acting as a surrogate for the Soviet
Union*” and viewed Vietnam as a potential threat in Southeast Asia.*’’ China sided with Cambodia and
aimed to prevent what it saw as a Soviet encirclement of China in the consolidation of Vietnamese

power.*?

The failure of the US war effort in Southeast Asia in 1975 put Thailand in one of the most difficult
situations in its history.*”> The threat of the expansion of Vietnam in the region backed by Soviet
assistance eventually moved Thailand into a closer relationship with China. From the Thai perspective,
China was the only power that could apply relentless pressure against Vietnam to force a withdrawal
from Cambodia.*** A strongly independent Cambodia could, in the view of the Thai Government, serve
as a “buffer between Thailand and Vietnam”.*** Thailand, China and Cambodia were now allied against
the Vietnamese. While the Soviet Union supported the Vietnamese, the US pursued an anti-Soviet
strategy and supported China, Thailand and its allies.’*® Together with China, Thailand played a
significant role in supporting and training various Cambodian resistance troops (the Khmer Rouge).**’

This effort included launching a “softer” policy towards the Cambodian refugees in Thailand. However,

the favourable treatment of Thailand towards these refugees only lasted until 1981.
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4.3.2. From 1981 to 1997.

The influx of refugees from Laos was continuing and the rate of intake from Cambodia had greatly
increased and showed no sign of falling.**® With the ongoing instability in Indochina, especially the
continued fighting between Vietnam and Cambodia, the Indochinese refugee crisis seemed to be without
end. Consequently, the Thai government now introduced a new policy called “humane deterrence” in
early 1981, which removed the previous open-door policy.* This policy officially called for the closure
of the Thai border to new arrivals as well as the elimination of incentives for Indochinese refugees to
cross into Thailand.*”® No more new arrivals of Indochinese refugees, including Cambodian refugees,
were accepted. To discourage more refugees from choosing Thailand as a possible destination, no more
third country resettlement was permitted under this policy.*' There were only some exceptions, for
example, those being granted permission to emigrate under family reunion provisions.*”> The Thai

government repeatedly emphasised that repatriation was the only acceptable solution.*”

The continuing practice of pushback, or forced repatriation, under this “humane deterrence” policy of
Thailand in this period faced international criticism and attracted significant discussion among the
international community.*” An international Conference was held in June 1989 in Geneva with
attendance from 70 countries including Thailand.*”> The conference adopted the Comprehensive Plan
of Action (CPA) that was in place from 1989 to 1997.4° Its purpose was to end the ongoing tragedy
and preserve asylum while reducing incentive for further exodus of Indochinese refugees.*”” The CPA
was, in particular, a model for multi-lateral cooperation, between the first asylum states in Southeast
Asia (including Thailand), the third countries for resettlement (mainly Western countries) and the
countries of origin (Cambodia, Vietham and Laos).*”® In other words, the CPA served as a model of
how interlocking commitments — to asylum, third-country resettlement and repatriation — could be

governed.
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Under the CPA, Thailand as the first asylum state with support of the UNHCR had a responsibility to
organise the screening interviews to determine the refugee status of people fleeing from Indochina.*®
Those with a successful status were transferred to camps in order to prepare their resettlement to third
countries, while rejected cases were then sent to camp “pending repatriation”.*'® It is important to note
here that even if Indochinese refugees were successful in these screening interviews under the CPA,
they were, under Thai law, never seen as or formally recognised as refugees.*'' In fact, Thailand under
the CPA only implemented the screening procedures on the condition that Western countries, mainly
the US at the time, would agree to accept intakes of Indochinese refugees and that the countries of origin

(Cambodia, Vietnam and Laos) would assist the return of refugees.*'?

To some extent, the CPA brought the long-lasting Indochinese refugee crisis in Thailand to an end.*"?
Indochinese refugees had by 1997 either been repatriated to their countries of origin, or had been
resettled in third countries. However, one thing that is clear is that throughout this Indochinese refugee
crisis, the protection of refugees was never the core objective of Thai policy. Thai policy towards
Indochinese refugees from 1975-1997, like in previous periods, emphasised national interests.*'* In
particular, the softer approach taken towards Cambodian refugees in this period was only granted on
the basis that it would serve to maintain Cambodia as a buffer-state to weaken the expansion of
Communist Vietnam in the region.*'> When the number of Indochinese refugees dramatically increased,
only then was the country willing to impose restrictive rules.*'® To be clear, the adoption of the CPA
and the implementation of screening procedures was never intended to provide these Indochinese
refugees with protection and settlement. Rather, the focus of Thailand’s cooperation with other states

was aimed at deterring and removing refugees from the country as fast as possible.

It is important to note that the approach prioritising what is perceived to be Thai national interests,
evident with the Indochinese refugees, remains central to the strategy of the Thai government in dealing

with the situation of Karen refugees presently living in nine camps along the Thai-Myanmar border.
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This approach has left the indigenous refugees in a protracted and uncertain situation for decades now,
in particular without having access to the basic and fundamental right to work. An in-depth analysis of
this will be discussed in chapter 5. In the next section I will analyse the origins of the situation of the
indigenous Karen refugees in camps in present day in Thailand, and the development of Thailand’s

policies towards the indigenous refugees.

4.4. The Arrival of the Karen Refugees in Thailand and Thai Policy since 1984 until the Present.
Today in Thailand there are a total of nine refugee camps (Ban Mai Nai Soi, Ban Mae Surin, Mae La
Oon, Mae Ra Ma Luang, Mae La, Umpiem Mai, Nupo, Ban Don Yang and Tham Hin) located in four
provinces along the Thai-Myanmar border.*'” The map of refugee camps in Thailand can be seen below.
As of November 2024, there are approximately 86,539 refugees presently living in these nine camps.

They are from Myanmar and the significant majority of them are from indigenous Karen groups.*'®
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The current protracted situation of the indigenous Karen refugees in Thai camps finds its origin in the
long-lasting ethnic conflicts inside Myanmar, which remains ongoing. Thailand’s policy vis-a-vis the
indigenous refugees in camps was in the main shaped by its relations with Myanmar and remains
restrictive to date. [ will divide this section into two sub-sections as below, equivalent with two periods

that marked significant changes in Thai policy toward refugees.

4.4.1. From 1984 to 1988.

When the first Karen refugees from Myanmar began to arrive in camps in Thailand in 1984, the Thai
government thought it was a temporary problem and a relatively minor one compared to the massive
influx of 200,000 Indochinese refugees that was occurring at the same time.*** Thailand adopted a
welcoming policy towards the first Karen refugee arrivals.*?' This is because the strong anti-Communist
stance of the Karen during this time aligned with the preferences of both Thailand and its US ally.**
There was therefore political value for Thailand in welcoming and hosting Karen refugees, as a

“valuable buffer” between Thailand and its enemy, Myanmar — which was moving towards socialism

at the time.**

Myanmar has great ethnic diversity and has struggled to build up a cohesive and overarching sense of
nationhood.*** In Myanmar, the dominant and largest ethnic group are the Burmans (confusingly often
referred to as the Burmese).*” They mainly live in the lowlands or central regions of Myanmar and
comprise approximately two-thirds of the overall population.**® Many other ethnic minorities (often
called non-Burmans) such as Karen, Arakanese, Chin, Shan, Kachin and Mon are predominantly settled
in the highlands of Thailand or at its frontier areas.*”” The Burman majority often does not prefer the
presence of non-Burman ethnic groups within the Burman-dominated areas.**® All the main political

institutions, including the army, remain dominated by Burmans.*”” Non-Burman groups were and are
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struggling to maintain and practice their own cultures including language and religion as the central

Burmese government aimed to assimilate and Burmanise them.**

The failure to grant political autonomy to non-Burman groups within a wider framework arguably was
and remains the primary cause of massive conflicts between these groups and the Burmese regime to
date.”' The first ethnic group to take up arms was the KNU in 1949.**? This was followed by the sixty-
one of armed non-Burman groups operating at different times between 1949 and 1998.*** In response
to these insurgencies, the Burmese government built up a strong military regime in order to suppress
the minority groups. Throughout the 1970s, the Burmese military followed a pattern of dry-season
offensives and wet-season retreats, and non-Burman villagers under attack echoed this movement,
crossing into Thailand to escape a military offensive and returning when the troops departed.*** With
each dry season (from October to May), the Burmese military launched offensives against the armies

of non-Burman groups.**’

This consequently displaced large numbers of refugees, approximately 10,000 people into Thailand.**
Groups fleeing from Myanmar into Thailand were primarily of the indigenous Karen population. During
the period from the late 1940s to 1983, the Thai government did not regard these Karen as refugees as
they just, in the Thai government’s perspective, engaged in repeated seasonal movements between
Myanmar and Thailand.*” Throughout the dry season, the indigenous people crossed the border as
refugees to make a living in Thailand in order to avoid the Burmese military offensives but returned to

Myanmar in the rainy season when troops departed.***

However, for the first time in 1984, Myanmar
Army troops did not retreat when the rainy season came and the Karen refugees were trapped in

Thailand, causing the creation of the first temporary camps there.*’

It is important to note here that Myanmar’ politics and its foreign policy at the time stood in sharp

contrast to that of Thailand, which then shaped the Thai government’s approach to the first Karen
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refugee arrivals. As mentioned in section 4.2 and 4.3, Thailand throughout the period of the Cold War,
emerged as one of the main proxies in the region of the Western-led democratic world and was supported
by its US ally in order to eliminate Communist influence in the region, especially from China.
Conversely, Myanmar was preoccupied with strengthening socialism at home and pursued an
isolationist approach.*® In particular, since independence from Great Britain in 1948, especially under
the Ne Win administration (1962-1988), the socialist leaning military government of Myanmar had
prevented foreign nations from gaining too much influence within the country.*! This can be explained
by the fact that Myanmar had gone through a long and painful period of British colonialism and the
colonial experience was still fresh in the memory of the Burmese government. Therefore, at the time it
was important to reduce any foreign domination within Myanmar that had, in the view of the Burmese
leadership, resulted in the historically vulnerable position of the country.*** The Burmese government

had steadfastly, in the international community’s view, upheld a “neutral” foreign policy.***

However, Myanmar’s neutral foreign policy stance and movement towards socialism did not earn it
much in aid from the US and its allies including Thailand but instead, it secured a certain amount of
good will from China.*** It was reported that although the Burmese leadership asserted an independent
posture of neutrality, there was an increase in contact between Myanmar and China, and China agreed
to lend millions of dollars to Myanmar.**> Moreover, the US were always unwilling to assist Myanmar
because they were suspicious of Burmese dictatorial authority and their connections with China.**¢
While Thailand remained a US ally and promoted an anti-Communist campaign viewing China as a
major national security threat, Myanmar sought closer engagement with China so as to fend off Western

pressure on its government.**’

With Myanmar’s movement towards socialism and the differences in political perspectives between
Myanmar and Thailand, the latter was clearly on a collision path with Myanmar. Thailand, therefore,

supported non-Burman groups in Myanmar, especially the Karen with their strong anti-Communist
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stance, as a means of exerting pressure against the Burmese government.**® In other words, in the
perspective of the Thai government, supporting and hosting Karen refugees served the national interest

which saw the Karen as a “valuable buffer” between Thailand and its enemy, Myanmar.**’

In light of this buffer strategy, the Thai Government provided either direct or indirect support to the
Karen insurgencies in Myanmar, for example by permitting KNU leaders and their families to stay in
the refugee camps without interference.*° The indigenous Karen refugees from Myanmar were allowed
to settle and to organise their own communities.*’' They were able to forage in the forest outside camp
boundaries and to pursue income generation opportunities in neighbouring Thai villages such as by
selling forest vegetables or charcoal.*** Along with this, the Thai Government requested a consortium
of donors that had been serving Indochinese refugees to also provide services (food and shelter

assistance) to the Karen refugees on the Thai-Myanmar border.***

This consortium of donors is now known as The Border Consortium (TBC) and continues to play the
primary role in supporting refugee camps in Thailand. The specific role and support of NGOs will be
analysed in chapter 5. The welcoming approach from Thailand in this period positively impacted on the
Karen refugees’ lives. They to some extent managed to live fairly autonomous lives, especially
compared with the situation of Indochinese refugees in Thailand at the same time. However, like the
approach to Indochinese refugees, once the political interests were no longer served, the Thai
government sought the strategic flexibility to change policy and place restrictions on the Karen refugees

which I will now discuss in the next sub-section.

4.4.2. From 1989 to the Present.
While Thailand previously supported the Karen refugees, this relationship dramatically changed after
Thailand moved into closer relations with Myanmar in 1989 due to economic interests and the decline

of Cold War ideology.** Especially, the Thai policy towards these indigenous refugees in camps
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became incredibly restrictive after the Burmese occupation of the headquarters of KNU at Manerplaw
in 1995.4% Given the ongoing civil war and instability in Myanmar, Thai policy towards Karen refugees
remains restrictive to this day and never places the protection of refugees at its core. Thailand continues
to avoid making legally binding commitments and, as already mentioned, refuses to sign up the 1951

Convention and its 1967 Protocol — the two core instruments of IRL.

In particular, as the politics of the balance of power declined, in large part due to the absence of
traditional security threats in the very late period of the Cold War (from 1988 onwards), Thailand was
now no longer bound by the oppositional (Communist against Capitalist) logic of the Cold War.**®
Thailand was therefore free to shape its foreign policy with its own vision which focused on creating a
regional setting in which Thailand’s national economic and strategic interests were best realised.*’’
Thailand, led by Chatichai Choonhavan from 1989, promoted closer relations with the ruling regime in
Myanmar.*®* Chatichai’s leadership utilised a policy of “constructive engagement” that promoted
peaceful coexistence between neighbours regardless of differences in political systems.*** The country
no longer viewed Myanmar as a rival and rapidly promoted closer and friendly contact with the Burmese

government.*®

The justification for this strategic change was Thailand’s growing economic stake in Myanmar through
border trade since 1988 as well as Thailand’s regional economic leadership aspirations.*®' Chatichai
designated Myanmar as a “land bridge” or “golden land” between Southwest China and South Asia
from which Thailand could benefit, and called for a “Thailand-Myanmar-Laos-Yunnan, China
quadrangle”.*? With the “constructive engagement” policy with Myanmar in place, Thailand promoted
bilateral trade and investment in order to develop its underdeveloped and landlocked western

provinces.463 Moreover, in the fall of 1988, the South of Thailand faced devastating floods and
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mudslides that were caused by Thai deforestation for the manufacture of wooden products for internal

markets and the export industry.*®*

Under pressure, Chavalit Yongchaiyudt (Army Commander under Chatichai’s administration) visited
Yangon (formerly known as Rangoon — the largest city of Myanmar) on the 14 December 1988 to
discuss logging concessions with Myanmar’s military leaders.*®> After Chavalit’s visit, on the 15
January 1989, the Thai government immediately imposed a commercial logging ban in Thailand in
response to the catastrophe and growing public concern for Thailand’s forests.**® Thai businesses then
sought access to Burmese forests and invested in Myanmar’s timber sector.*’ It was reported that
approximately twenty Thai companies gained logging concessions in Myanmar as an outcome of

Chavalit’s visit in 1988.46%

After Thailand and Myanmar moved into closer relations and, in particular, reached the agreement on
logging concessions in 1989, there was a major shift in the relationship between Thailand and the
Karen.*® This shift brought the more accommodating policy of Thailand towards the indigenous
refugees in camps during the previous period (1984-1988) to an end. Thai leaders soon lost interest in
terms of supporting the Karen insurgency as a strategic buffer force. The country began to cooperate
with the Burmese government to manage the Karen refugees in the name of protecting Thai-Burmese
border security.*”” Throughout 1989, Thailand allowed the Myanmar’s military to launch incursions
against these Karen refugees inside Thai territory.*’”! The Burmese military eventually overthrow Karen

insurgency headquarters at Manerplaw, Mayanmar in 1995.*72
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With the Burmese occupation of the headquarters of KNU in 1995, the Thai Government then stationed
Thai soldiers in every camp, prohibited movement of refugees outside of the camps and introduced
tighter controls on new arrivals who crossed the border.*’? Karen refugees were no longer able to go out
of the camps to work, to forage in the forest or to earn a cash income and they were forced to live in
rural and overcrowded camps.*”* The restrictions on camp refugees have remained the same or have
even been tightened further since then. The ongoing civil war in Myanmar has recently seen tremendous

violence and upheaval, resulting in more Karen refugees fleeing conflict zones.*”>

As already mentioned, as of November 2024 86,539 refugees have been living in a protracted and
uncertain situation in nine camps along the Thai-Myanmar border. There is an absence of formal asylum
procedures and a national asylum system in Thailand. Issues in relation to refugees in the country as
mentioned in chapter 3 fall within the scope of Immigration Act 1979. It is important to note that in
2019 Thailand enacted the Regulation of the Office of the Prime Minister on the Screening of Aliens
who enter into the Kingdom and are Unable to Return to the Country of Origin B.E. 2562 (the

Regulation).*’

Clause 3 of this Regulation introduced a National Screening Mechanism (NSM), which would assess
aliens who cannot return to their country of origin for “Protected Person” classification. It is notable,
however that the Regulation does not grant refugee status within the meaning of the 1951 Refugee
Convention and its 1967 Protocol.*’”” Throughout the text of the Regulation Thailand deliberately avoids
using terms such as “refugee” or “asylum”, and the legal status of the protected persons remains
unclear.*”® In addition, although the Regulation came into effect in 2020, the onset of the Covid-19
pandemic slowed the implementation of the NSM.*” The Regulation is therefore untested, many details

remain unclear and there are no reports of anyone having been granted protected person status.**’
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The country therefore still does not have a national asylum system or formal asylum procedures. In
other words, there is no difference between refugees and asylum seekers and other illegal migrants in
Thai law and policy. Section 12(1) of Immigration Act 1979 accordingly provides that “aliens” will be
excluded from entering into Thailand if they have no valid passport or travel document or a visa stamped
by a Thai authority. Those who enter Thailand without the requisite documentation are classified as
“illegal migrants”. As those who seek refuge in Thailand often enter without papers and are unlikely to
meet entry requirements, they are, under Section 12(1) of Immigration Act 1979, categorised as “illegal

migrants”.*!

To be clear here, admission of the Karen into Thai camps does not amount to being granted refugee
status within the meaning of the 1951 Refugee Convention and its 1967 Protocol.**? The Karen refugees
retain the status of “illegal migrants” under Thai immigration law.*®* The Thai government accordingly
set up the Provincial Admission Boards (PABs) in refugee-hosting provinces. These PABs are
responsible for determining if the indigenous refugees from Myanmar are eligible to remain in Thailand
and to conduct formal registration of them for admission into nine camps.*** It is important to note that
the Thai government has never published details of the PABs’ status determination process. *** There is

very little information on this process and the PABs have unclear decision-making guidelines.**

The indigenous refugees from Myanmar arriving in Thai territories are first pre-screened by authorities
responsible for border security such as by the National Security Council (NSC), the Ministry of Interior
(MOI) and the military.**” The aim of the pre-screening is to briefly determine whether applicants are

fleeing from fighting between ethnic insurgents and the Burmese military or political persecution.*®®
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They are then admitted to a Reception Centre in camps where their bio-data is taken*® and are sent to
Holding Centres in camps in order to await the decision of the PAB.*”° At the Holding Centres in camps,
applicants are interviewed by a four-person panel, led by the district officer where the camps are located,
joined by the deputy district officer, the UNHCR field officer for the area concerned and an
interpreter.*”! The PAB, comprised of eight members from the Thai provincial and local authorities
together with a UNHCR officer, will then make a decision based on a majority vote.*”> Notably, the
UNHCR officer has a minimal role in the outcomes of PABs decisions and is only given observer
status.*”®> By contrast with camp refugees in Thailand, the UNHCR conducts refugee status
determinations for the small number of other refugees staying in urban areas of the country.***
Moreover, the UNHCR plays a much bigger role in facilitating access to healthcare and education
services for urban refugees.*”> However, even where urban refugees are granted refugee status by the
UNHCR, Thailand still does not recognise this status and continues to categorise them as “illegal

migrants" without the right to work.*

This is also the case for Karen refugees. Those Karen refugees whose cases are approved by the PABs
are given formal permission to stay in Thai camps and are registered, but importantly, are not granted
refugee status within the meaning of the 1951 Refugee Convention/its 1967 Protocol. It can be seen
here that the nature of this admission to Thai camps as mentioned is not focused on protecting refugees
and necessarily is not with a view to resettlement in Thailand. Instead, the Thai government views the
stay of the Karen refugees in Thai camps as only a temporary matter.*”’ As “illegal migrants” under
Thai law, the government only allows them to stay in camps in order to wait for resettlement in third
countries or repatriation to Myanmar.**® Should the indigenous refugees as “illegal migrants” be found

outside the camps without permission, they are subjected to fines and deportation to Myanmar.*”* Due
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to this precarious immigration status, the Karen refugees cannot access the Thai labour market and

protection at work. This will be discussed in depth in chapter 5.

With the long exposure of Thailand to multiple waves of Indochinese refugees, as examined in previous
sections, one might think that the country would have formulated and implemented improvements to
their policy over time. However, Thai decision makers still apply an approach to the Karen refugees
that has similar priorities to the policies shaped in response to the Indochinese. Thai leaders ultimately
still responded to the Karen refugees by prioritising what they saw as national, security and geopolitical
interests. This was evident when they welcomed the first Karen refugees in 1984, seeing them as an ally
against the threat of socialism in Myanmar. Or, when the threat faded, and economic benefits could be
gained through cooperation and trade with Myanmar, Thai elites were willing to implement restrictions.
As soon as they no longer determined the Karen refugees useful to Thai national and geopolitical
interests, they discarded them. This has resulted in a prolonged and precarious situation for the Karen
now trapped in a system designed purely to deter and punish. There is, at present, no end in sight, and

a clear need for new analysis and fresh thinking.

Conclusion:

In this chapter, I analysed the history of Thailand’s approach to refugees, with a particular focus on
Indochinese refugees as well as the ongoing situation of the Karen refugees. I showed that while
Thailand has a long history of hosting refugees, providing protection has never been the central reason
behind Thailand’s acceptance of refugees on its territory. Thai policy always depended on a range of
geopolitical factors, and placed what the Thai leadership perceived as their national interests first. This
was obvious in every major instance of refugees, such as when Thailand hosted refugees from Indochina
in an effort to acquire greater regional influence and regain some of its lost territories with the defeat
for the French Empire. It was also clearly the motivation during the Cold War, where Thailand’s anti-
Communism and the fear of Communist insurgency and expansion throughout the region incentivised
the Thai leadership to host refugees as part of a wider strategy of containing Communism. This
approach, prioritising what the Thai leadership perceives to be in the national interest, continues to this
day vis-a-vis the Karen refugees, and has led to the protracted refugee situation and the denial of their

fundamental right to work, which I will discuss in the next chapter.
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Chapter 5: The Protection of the Right to Work for the Karen Refugees in Camps in Thailand.

Introduction.

The right to work is widely recognised as a fundamental human right for all. It is crucial for one to live
a life of dignity.”® This basic right is mentioned in many legal instruments belonging to different areas
of international law such as IRL, IHRL and ILIP. Analysis of the Thai government’s policy and law in
terms of the right to work for the Karen refugees in this chapter helps one to understand the scope and
extent to which IRL, IHRL and ILIP offers protections for these indigenous refugees. This analysis also
shows how Thailand fails to uphold its obligations under international law to protect this right for the
Karen refugees who are, as mentioned in previous chapters, viewed as “illegal migrants” under Thai
law. This prolonged situation merits a new and fresh approach which I will discuss in the coming

chapters by turning to the values of Confucian communitarianism.

In this chapter I find that there is a tension between universal human rights protections and the state’s
control over immigration. This tension stands at the root of the struggle of the international legal
framework to extend the protection of the right to work to these indigenous refugees in Thai camps.
Due to their precarious status under Thai law, the Karen refugees in camps are excluded from access to
the national labour market.’®' The majority are found to work in the informal economy where they face

abuse and labour exploitation and results in serious violations of their human dignity.**

I firstly examine the importance and value of work in relation to advancing the cause of the Karen
refugees’ human dignity with reference to Nussbaum’s theoretical framework which I developed in
chapter 2. The protection of the right to work within international law involves various obligations upon
states like Thailand which I divide into two categories: the right to access work and the right to just and
decent working conditions. With this established, in the second section of this chapter I then turn to
analyse the obligations relating to access to work under IRL, IHRL and ILIP and examine Thailand’s
compliance with these obligations to protect Karen refugees. In the third section I then do the same with

regards to just and decent working conditions.
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5.1. The Value of Work in Protecting Human Dignity of the Karen Refugees in Thai Camps.

As work “forms an inseparable and inherent part of human dignity”,*® it is recognised as a basic right
for all. The intrinsic link between work and human dignity explicitly appears in Nussbaum’s
philosophical vision of the Capabilities Approach.’** Nussbaum places the value of work, and therefore
the need for the right to work, within a concept of human dignity which is, as mentioned in chapter 2,
informed by an Aristotelian notion of Fudaimonia, or human flourishing. Nussbaum develops a list of
ten core capabilities which she argues are central elements of human dignity, including “control over

one’s environment” which includes “seeking employment on an equal basis with others”.>*®

For Nussbaum, one aspect of the value of work relates to material gain.’*® Nussbaum is very conscious
that a life of dignity is one that requires a threshold level of economic and material sustenance.*®” This
includes adequate food, shelter, clothing, and more, all of which depend upon an economic basis which
can be provided for through work.’®® In other words, once individuals are able to access work, with just
and favourable conditions, they are provided with a regular income, enabling them to satisfy basic and
reasonable human needs.’*® Without regular and decent income generated through work, people cannot

enjoy an adequate standard of living.>'’

Though discussed in-depth in section 5.2.1 and 5.3.1, it is crucial to emphasise here that due to their
precarious migration status, many refugees, asylum seekers or irregular migrants are typically excluded
or restricted from access to work. They are forced to engage in work in the informal economy where

they receive unfair wages and lower pay than national workers.’'' Lacking a regular and fair income
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negatively impacts on these non-nationals’ quality of life. In fact, for asylum seekers and refugees in
many countries, without a secure livelihood, they are left only with access to small amounts of
humanitarian assistance (including food, shelter and water) and live with prolonged dependence on state

aid.>!?

The Karen in Thai camps who are refugees, but under Thai law viewed the same as other “illegal
migrants”, are not allowed to access the Thai labour market and suffer a low quality of life.’"* Given
the lack of autonomy and their inability to gain income, over the decades they have been forced to
depend on support from NGOs and in particular, receive basic food and relief assistance from the
Coordinating Committee for Services to Displaced Persons in Thailand (CCSDPT) or TBC.*"* These
NGOs provide households in camps with very basic food baskets including rice, split yellow hulled
mung beans, fermented fish or soybean oil.’'* Due to an ongoing funding shortage, NGOs have reduced
the Karen refugees’ food rations.’'® There is an increased risk of malnutrition and extreme poverty,

among nine camps.’'” This will be discussed further in section 5.2.2.

To be clear, it cannot be denied that humanitarian intervention, which focuses on the short-term
alleviation of suffering, is important for refugees. However, humanitarian assistance programmes not
only in the context of the Karen refugee camps in Thailand, but also around the world, are desperately
underfunded.’'® The humanitarian assistance approach must therefore be complemented by a durable
and long-term solution that provides refugees with greater life security and enables greater self-reliance.

The humanitarian focus on “care and maintenance”, without work has only kept refugees in a continued
b
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state of dependency, vulnerable to the volatility and shortfalls of humanitarian funding.>'® For example,
under the Trump administration recent cuts to USAID — a very large source of funding for TBC - has
resulted in very serious issues in Karen refugee camps, including the removal of healthcare services and
food instability®*°. From Nussbaum’s lens, this situation of long-term dependence, without the ability
to secure material gain, constitutes a serious blocker for Karen refugees in the fulfilment of human

flourishing and dignity.

In addition, for Nussbaum, the requirements of a life of dignity as mentioned in chapter 2 go beyond a
focus on economic gain and should not be confused with just the accumulation of wealth. The good life
instead emphasises practicing virtuous activities. The value of work is, for Nussbaum, not simply
concerned with money but is related in part to the cultivation of virtues and human flourishing.’*' This
includes the ability to economically support and maintain a family life, and develop the virtues and
attitudes, including of care and compassion, associated with stable family life.*** This is perhaps
understandable, as for Nussbaum, the self is never seen in an isolated way and family is, as mentioned

in chapter 2, the centre of one’s ever-increasing network of social relations.

Therefore, a regular income that the indigenous Karen refugees are able to gain through access work,
with just and favourable conditions, does not simply enable provision for themselves and their needs.
It is also viewed as a means which enables them to take care and support their family. More than
economic gain, it enables, within Nussbaum’s perspectives, development of virtue, love, care and the
upholding of responsibilities towards these indigenous refugees’ family. This is mirrored in the
Confucian Communitarian tradition, which sees kinship ties and familial responsibilities as central to
human flourishing and a life of dignity.** Although Confucian communitarianism appeared in ancient
times and a very different social context, working and supporting family, children and parents for this
tradition has always remained central to one’s human dignity. In fact, care and compassion (ren) is the
cardinal virtue in Confucian communitarianism. I will return to and analyse this in greater detail in

Chapter 6 and 7.

519 Paolo Verme, Chiara Gigliarano, Christina Weiser, Kerren Hedlund and Marc Petzodlt, The Wellfare of
Syrian Refugees: Evidence from Jordan and Lebanon, World Bank Group and UNHCR, 2016, P. 15,
https://openknowledge.worldbank.org/server/api/core/bitstreams/a921e34d-9fef-55d3-98cc-
0fab32b83c22/content Accessed by 20 June 2024.

520 CNN, No Doctors for Sick Children: This is the Reality of Trump’s Aid Freeze in Remote Northern
Thailand, https://edition.cnn.com/2025/02/11/asia/thailand-myanmar-refugees-us-aid-freeze-trump-intl-hnk-
dst/index.html Accessed by 20 January 2024.

521 Martha C Nussbaum, Martha C Nussbaum, Women and Human Development: The Capabilities Approach,
Cambridge: Cambridge University Press, 2000, P. 79-80.

522 Ibid.

523 Tu Wei-ming, Confucius and Confucianism, in Walter H. Stote and George A. De Vos (Eds), Confucianism
and the Family, Albany: State University of New York Press, 1998, P. 13.

83


https://openknowledge.worldbank.org/server/api/core/bitstreams/a921e34d-9fef-55d3-98cc-0fab32b83c22/content
https://openknowledge.worldbank.org/server/api/core/bitstreams/a921e34d-9fef-55d3-98cc-0fab32b83c22/content
https://edition.cnn.com/2025/02/11/asia/thailand-myanmar-refugees-us-aid-freeze-trump-intl-hnk-dst/index.html
https://edition.cnn.com/2025/02/11/asia/thailand-myanmar-refugees-us-aid-freeze-trump-intl-hnk-dst/index.html

Furthermore, for Nussbaum as mentioned in chapter 2, one’s ever-increasing network of social relations
begins with the family and continues to expand outwards towards all. One’s human dignity is rooted in
this deeply social-self and associated with a virtuous and communal life. This perspective enables
Nussbaum to see the value of work, which also relates to the development of a much wider array of
capabilities and social relationships, and the ability to develop affiliations with others in society.’** In
other words, work is also about “ones’ development and recognition within the community”,’** and
inclusion into the wider community, belonging and social connectedness.’?® Through work, people

exercise practical reason including making choices, agreements and plans and form social

relationships.**’” They find their sense of worth, purpose and meaning for their lives.’?®

Often, what people do and are seen to do as part of their daily job is intrinsically linked with their social
identity, showing how they are societally recognised and giving them clearly identifiable roles that
define their status.”® In fact, for many migrants, employment is the most important factor in enabling
their connection with and inclusion into a host society. There is a strong evidence base showing that
restrictions or exclusion from access to work due to their precarious migration status has significant
harmful effects upon these non-nationals far beyond economic loss. In particular, where access to work
is restricted or denied, the opportunities for refugees, asylum seekers and irregular migrants to engage
with social contact with others including friends or colleagues are minimised.”' They are at risk of

becoming socially excluded from the mainstream society.”

Under restrictions or exclusion from access to the labour market and training toward employment, many

refugees, asylum seekers and irregular migrants are unable to set up a daily life structure and sense of
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connectedness and purpose.’* They feel disconnected from their old life in their origin countries, yet a
new life cannot easily be started.”* They suffer long periods of unpredictability and passive waiting, an
uncertain future, have no direction and feel their skills and knowledge are being wasted.’>> Many
reportedly describe similar experiences in camps as largely constituting a life of “idleness and
boredom”.** It is not hard to see that asylum seekers or refugees in some cases undertake charity work
from NGOs as a means to “keep themselves busy with purpose”.”*” At the very least, these voluntary
posts enable them to redress their social isolation and retain a sense of worth and feelings of

fulfilment.*®

Without access to work, many Karen refugees in particular see no use in education, feel hopeless and
uncertain and suffer depressive disorders.>** They have been marginalised and constricted to a life in
the camps, excluded from the wider Thai society. This will be discussed further in sections 5.2.2 and
5.3.2. Given Nussbaum’s vision of the good life as being deeply communal and social, the social
isolation and hopelessness of these indigenous refugees which results from the prohibition of work can
only be seen as a grave barrier to human flourishing and a violation of human dignity. This
understanding of the value of work, rooted in a vision of dignity and the good life which emphasises
social connection and communal ties, is one that is also deeply shared by Confucian Communitarianism.

I will return to and discuss this further in chapter 7.

It is important to note here that my work focuses on the dignity-enhancing role of work for the Karen
refugees and roots the value of work in an ideal of human dignity. However, granting these indigenous
refugees access to work and decent working conditions entails mutual benefits. A wide body of research

exists analysing the benefits, both to refugees and to host communities and states, of empowering

533 Lisa Hartley and Caroline Fleay, Policy as Punishment: Asylum Seekers in the Community Without the
Right to Work, Centre for Human Rights Education: Curtin University, 2014, P. 13. Nicole Burchett and Ruth
Matheson, The Need for Belonging: The Impact of Restrictions on Working on the Well-being of an Asylum
Seeker, Journal of Occupational Science, 17(2), 2010, P. 88-89.

534 Helen Claire Hart, Keeping Busy with Purpose: How Meaningful Occupation Can Shape the Experience of
Forced Migration, Migration Studies, 9(3), 2019, P. 1324.

535 Caroline Fleay and Lisa Hartley, I Feel like a Beggar: Asylum Seekers Living in the Australian Community
without the Right to Work, Journal of International Migration and Integration, 17(4), 2016, P. 1044. Samuel
Parker, ‘Just Eating and Sleeping’: Asylum Seekers’ Constructions of Belonging within a Restrictive Policy
Environment, Critical Discourse Studies, 17(3), 2018, P. 250.

536 Petra Herzfeld Olsson and Tonia Novitz, Access to Work for Those Seeking Asylum: Concerns Arising from
British and Swedish Legal Strategies, Industrial Law Journal, 53(3), 2024, P. 413.

537 Helen Claire Hart, Keeping Busy with Purpose: How Meaningful Occupation Can Shape the Experience of
Forced Migration, Migration Studies, 9(3), 2019, P. 1322.

538 Samuel Parker, ‘Just Eating and Sleeping’: Asylum Seekers’ Constructions of Belonging within a Restrictive
Policy Environment, Critical Discourse Studies, 17(3), 2018, P. 250.

539 Gracia Fellmeth, Emma H. Plugge, Suphak Nosten, May May Oo, Mina Fazel, Prakaykaew Charunwatthana,
Frangois Nosten, Raymond Fitzpatrick and Rose McGready, Living with Severe Perinatal Depression: A
Qualitative Study of the Experiences of Labour Migrant and Refugee Women on the Thai-Myanmar Border,
BMC Psychiatry, 18,2018, P. 1-2.

85



refugees with the right to work. States can also benefit by allowing refugee participation in the labour
market through higher tax revenue, addressing labour shortages and helping to drive economic

growth.>*’

Thailand is the second largest economy in Southeast Asia, with a GDP (Gross Domestic Product) of
536.160 billion USD**!' and an unemployment rate of 1.0 % in 2022.7*> However, in more recent years,
the country has faced the challenge of the “middle-income trap” - an economic development situation
in which the country is trapped between the competitive edge of low wages among developing countries
and the high value-added market of more developed economies.’** Moreover, the declining trend in the
fertility rate together with the aging population in Thailand®** have significant impacts on the
availability of workforce in the Thai labour market.>*> According to the World Bank, the working-age
share of the population is projected to decline from 71% of the population in 2020 to 56% in 2060.*¢

The labour shortage resulting from the aging population is identified in a considerable amount of
economic empirical studies as one of the potential pressures slowing down the Thai economy.’*’ This
is especially so given that Thailand’s economy heavily relies on the service and industry sectors, with

exports accounting for around 65.4% of GDP in 2023.>*® In this respect, indigenous refugees in camps
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could, to some extent, become help to fill Thai labour shortages and alleviate some of the economic
impacts of reduced fertility, mitigating the impacts of population transition on the Thai economic

situation, and promote economic growth.

There is no doubt that states can economically gain from granting refugees the right to work, and in fact
this is the focus of much literature covering the value of work in the field of refugee studies. On one
level, this is understandable. Authors attempting to convince states to grant refugees the right to work
typically pursue the strategy of linking the question to the national interest by showing that economic
benefits to the host state will accrue. However, I contend that refugees should not be construed merely
as a means to an end, and that there is a clear need to go beyond economic or GDP gains. This is because

state actors often play to wider political concerns and narratives about social culture and values.’*

This leads them to prioritise control over the border and national security narratives,” which outweighs
any prospect of economic benefits in the minds and motivations of political actors. Moreover, too
strong a focus on the gains for states in prioritising an economic/national interest perspective on the
value of work, in some cases, seems to lead to a situation where refugees remain vulnerable and only
gain meaningful access to low paid and unstable work, or only to a restricted set of work opportunities
which the state deems most in line with their interests.”' This vision also leaves aside those refugees
who either cannot work, say due to reasons of age or illness, or who may be able to work but in

accordance with the levels of productivity expected of them.

I posit that what is essential is an approach that uses an intrinsic dignity-enhancing lens when looking
at the value of work, and one that is rooted in the cultural traditions that are salient in a particular time
and place. This is because different cultures uphold visions of human dignity, which contain within
them valuable insights and resources when thinking about the value of work and its relationship to
dignity. A more culturally salient vision of the value of work may be more able to address questions of
politics and narratives concerning culture and values and may hold greater potential in the promotion

and greater acceptance for the right to work for refugees and in this case, the Karen refugees.
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Triandafyllidou, Irregular Migration and Migration Control Policies, in Ilse van Liempt, Joris Schapendonk and
Amalia Campos-Delgado (Eds), Research Handbook on Irregular Migration, Cheltenham: Edward Elgar, 2023,
P. 15.
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Evidence from Uganda, International Growth Centre, 2019,
https://www.theige.org/sites/default/files/2019/10/Loiacono-and-Vargas-2019-final-paper_revision.pdf
Accessed by 10 August 2024.
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Though discussed in-depth in chapter 6, it is important to note here that policy and law do not exist
within a vacuum, they are situated within a complex cultural and political matrix unique to each time
and place. Nussbaum’s vision of the value of work captured in her capability theory reveals a way in
which work is, as analysed above, rooted in a wider discussion of social context, virtue, familial values
and the good life. This approach goes beyond traditional liberalism which emphasises individualistic
modes of rationality and comes closer to other non-Western cultures and the insights of Confucian

communitarianism on work which I will mention in chapter 7.

Undeniably, work is central and intrinsic to the human dignity of all, including for the Karen refugees
in Thai camps. This is therefore why work is recognised as the basic right in a range of legal documents
belonging to different areas of international law such as IRL, IHRL and ILIP. As mentioned early on in
the introduction, the protection of the right to work encompasses two aspects — access to work and
conditions at work. In the next section I will now turn to examine the Thailand’s compliance with these

obligations arising from access to work for the Karen refugees.

5.2. Thailand’s Compliance with Obligations in Respect of Access to Work for Karen Refugees in
Thai Camps.

In this section I will carry out two tasks: firstly, I will analyse the scope and normative content of
obligations in relation to access to work under IRL, IHRL and ILIP. In discussing this, I will also discuss
the obligations relating to the right to education, which serve as a key enabler in enabling the Karen
refugees to actually access work. Secondly, I will examine Thailand’s compliance with its obligations

under according to these legal benchmarks.

5.2.1. The Right to Access to Work under IRL, IHRL and ILIP.

Access to work within this legal framework places on states wide-ranging obligations, but contains two
core aspects: access to the national labour market and access to technical and vocational guidance and
training programmes to secure employment. It is important to remember here that as mentioned in
chapter 3, IRL remains limited in the context of Karen refugees in Thai camps. This is because like
most other rights in the 1951 Refugee Convention, the right to work articulated under Article 17(1) is
only granted to recognised refugees and this treatment is not given on equal basis with nationals.
Thailand is not a signatory party to the 1951 Refugee Convention and its 1967 Protocol. The indigenous
refugees in camps are, under Thai law, viewed as “illegal migrants”, IRL therefore offers them limited

protection. My focus primarily therefore looks into the provisions of IHRL and ILIP.

Regarding access to the national labour market:
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One of the most authoritative articulations of the right to work in IHRL is, as mentioned in chapter 3,
to be found in Article 6 of ICESCR which Thailand is party to. Section (1) of this Article accordingly
affirms “the right of everyone to freely engage in all forms of work, whether wage-earning employment
or self-employment”. In its interpretation, CESCR refers to the principle of non-discrimination set out
in Article 2(2) of ICESCR and Article 7 of the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families (ICMW).>*? CESCR in particular emphasises
non-discrimination in relation to access to employment opportunities for migrants regardless of their
background.” States have obligations to form national plans of action to promote such non-
discrimination and take “appropriate steps/measures” (legislative or otherwise) to safeguard this right

to access the national labour market for all.>**

At first glance, Article 6(1) of ICESCR seems to embrace universal aspirations in its text and imposes
obligations on states to extend access to the national labour market to all, which would include the
indigenous refugees in Thai camps. However, as mentioned in chapter 3, while recognising universal
protections, IHRL still reserves for states a power to control migration which, in practice, enables them
to give priority treatment for nationals and other migrants with legal status within their territories. This
is a case when it comes to access to the national labour market. In particular, the wording “appropriate
steps/measures” appeared in Article 6(1) of ICESCR implies that states have a margin of discretion in
assessing which measures are most suitable to meet its specific circumstances.”” Member states like
Thailand accordingly retain a right to determine who, and the extent to which, they will guarantee access

to the national labour market.>*¢

Very often, states give this access only to nationals or other categories of migrants with a valid work
permit.®’ This means that those non-nationals with precarious migration status are excluded or
restricted from access to the employment market. From the perspective of state actors, these exclusions
or restrictions are often viewed as a legitimate part of the exercise of power to control immigration.

There is a widespread belief among decision makers that granting legal access to the national labour
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Asylum Governance and the European Union’s Role, 2021, P. 8.
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market could become a “pull factor” that would only encourage more migrants to come.”® In many
states including middle to high-income countries, while awaiting a decision on their asylum
applications, asylum seekers are not legally allowed to access labour market.’*® Even in countries where
asylum seekers are entitled to access employment, they are only allowed to do so after a certain period
of time of their arrival or their submission of asylum applications.’®® This entitlement is often limited
to a maximum number of working hours per month and to jobs on a government’s shortage occupations

list.>®!

Especially, those migrants who are deemed to be irregular, coming into a country without a visa and a
work permit, have no right to access the national labour market at all.*** Irregular migrants face extreme
economic deprivation, end up working in the informal economy and commonly remain outside the
protection of IHRL.’®® Many states have no asylum system and do not differentiate between irregular
migrants, asylum-seekers and refugees. Refugees are treated like those who have no permission to be
in state territory, have no protection of the law and are subjected to exclusion from the employment
market.’** This applies to the Karen refugees in Thai camps, who like other “illegal migrants” are, under
Thai law, prohibited from access to the Thai national labour market. This will be discussed in depth in
section 5.2.2. In other words, access to the employment market under IHRL is not universal but instead,
made conditional on one’s immigration status which is essentially determined by states. It is a right of

nationals and some (but not all migrants).
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56! Lucy Mayblin, Troubling the Exclusive Privileges of Citizenship: Mobile Solidarities, Asylum Seekers, and
the Right to Work, Citizenship Studies, 20(2), 2016, P. 194.
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Along with IHRL, provisions of ILIP also offer another layer of the protection for the Karen refugees
in camps who are also indigenous peoples. In accordance with Article 17(3) of UNDRIP indigenous
peoples have a right to be free from any discrimination in terms of employment opportunities. States
should, under Article 20(2)(a), do everything to prevent any discrimination between workers belonging
to indigenous peoples and other workers, in particular regarding admission and recruitment to
employment. States should within their framework of national laws and regulations and in co-operation
with indigenous peoples, adopt special measures to ensure effective protection with regard to the

recruitment of indigenous peoples.

Although equal access to the labour market is granted to indigenous peoples under ILIP, in practice,
like many non-nationals with precarious status, they are also among those who face persistent and
serious challenges in accessing job opportunities. Discrimination based on ethnicity and indigenous
identity have also been identified among the factors preventing indigenous peoples from being able to
gain access to employment opportunities. Various studies have shown that indigenous peoples are
sometimes not selected for jobs on account of their indigenous origin, ethnicity or culture, and their
physical appearance.’® The Karen are doubly vulnerable, as they are both an indigenous group at the
same time as being refugees with precarious migration status. Their “illegal migration status” under
Thai law renders these indigenous people vulnerable and unable to access their rights under both IHRL
and ILIP, and excludes them from access to the national labour market. This will be discussed further

in section 5.2.2.

Regarding access to technical and vocational training grammes towards employment:

In order to achieve full recognition of the right to work, Article 6(2) of ICESCR continues to impose
obligations on member states including Thailand to take steps to provide individuals with technical and
vocational guidance and training programmes, opportunities, policies, and techniques to facilitate
access to employment. The justification for this obligation can perhaps be explained by the fact that

there is an undeniable connection between education and employment.

In particular, engaging in learning activities, either academic or vocational training, provides individuals
with recognised degrees, qualifications, knowledge and a range of skills such as teamwork, reasoning,
or technology or communication skills necessary for work.’*® They are better equipped to perform the

duties that jobs require, and have a greater chance of finding decent work with a fair wage and just and

565 TLO and The International Work Group for Indigenous Affairs (IWGIA), Indigenous Peoples in a Changing
World of Work: Exploring Indigenous Peoples’ Economic and Social Rights through the Indigenous Navigator,
2021, P. 44, https://www.ilo.org/wemsp5/groups/public/---dgreports/---
gender/documents/publication/wems_792208.pdf accessed by 12 June 2023.
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P. 29-31.
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favourable working conditions.’®” In other words, even if states recognise the right to work in theory (in
law), this does not exclude people from facing barriers to access to work and job opportunities in

practice. The lack of skills training and education constitutes one of these challenges.

In regard to the right to education, IHRL allows states to have a substantial degree of latitude, depending
on the specific level of education.’® The obligations of states in relation to provision of primary,
secondary, higher and fundamental vocational education are not identical.**® In accordance with Article
13(2)(a) of ICESCR and Article 28(1)(a) of CRC which Thailand is party to, states have an obligation
to make “primary education compulsory and available free to all persons”, without reference to
nationality or immigration status. In its interpretations, the CESCR endorses the position taken by
United Nations Children’s Fund (UNICEF) and states the that “primary education must be universal to
ensure that the basic learning needs of all children are satisfied”.”’® The CESCR moreover adds that
providing primary education free and compulsory for all is ““a minimum core obligation/ “an immediate
duty” arising from the protection of the right to education,””' which requires all signatories to uphold

obliged under all circumstances.””?

While education at the primary level should be free and mandated for all, regardless of their background,
the provision of all other forms of education under IHRL, is to some degree left to the discretion of the
state. IHRL reserves to states the right to determine the level that is provided within certain
constraints.”” Under 28(1)(b) - (c) of CRC and Article 13(2)(b) - (c) of ICESCR, secondary and higher
education “shall be made generally available and accessible to all by every appropriate means, and in
particular by the progressive introduction of free education”. The CESCR explains further that at the
minimum, states are accordingly required to adopt and implement a national educational strategy which
includes the provision of secondary, higher and fundamental education for all.’’* However, it is

important to note that the phrase of “every appropriate means” and “progressive introduction”, this
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International Human Rights Law, Oxford: Oxford University Press, 2018, P. 242.
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ultimately grants the state discretion to decide whether or not they have taken appropriate action
(depending on time and resources).’”> Secondary, vocational and higher education for all may be

introduced over time, recognising the different circumstances of different countries.”’

Often, governments prioritise nationals in the provision of higher education and vocational training
opportunities. For many refugees and asylum seekers, these opportunities are a “very remote dream”.””’
Where provided, they are largely financed from the emergency funds of NGOs, leaving little room for
long-term planning.’’® Low funding and a compromised quality of education cannot equip refugees with
the knowledge and skills relevant for work, or for the development of their capabilities. I will discuss
this further in section 5.2.2. Especially, those irregular migrants without identification documents find
it impossible to access higher education and vocational trainings. An “illegal status” is, as mentioned

above, associated with the situation of being outside the protection of law, and their educational needs

and achievements by and large remain marginalised.’”

Restrictions and prohibitions on these non-nationals to further education and technical and vocational
trainings are often presented as constituting a defence of the legitimate interests of the state and as
preserving economic resources and opportunities for their nationals and controlling migration.** States
fear that generous provision of education and technical and vocational training programmes will open
up employment and settlement opportunities and lead to further migration. This situation. as mentioned
earlier on, is something state actors do not want to happen. Therefore, the Karen refugees who are,
under Thai law, bestowed with “illegal status” are only formally granted the right to access primary

education on an equal footing with nationals under IHRL. When it comes to other levels of education
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including vocational, training and technical education in the preparation of employment, this is not

always the case.

Moreover, as the Karen refugees in camps belong to an indigenous group, access to education in general
and, in particular, vocational and training programmes and opportunities in preparing for them to access
employment must also meet their special indigenous needs. Article 14(1) of UNDRIP and Article 27(3)
of ILO Convention 169 reserve the right of indigenous peoples to establish and control their educational
system and institutions providing educations in their own languages, in a manner appropriate to their
indigenous culture. States have obligations to make sure that indigenous peoples are given appropriate

and efficient resources in order to run their own educational institutions.>®'

It is important to remember here that as mentioned in chapter 3, the system of collective indigenous
rights under ILIP should not be understood as being in conflict with the individual rights under IRL and
IHRL. The Karen indigenous refugees possess a right to establish and engage with their own educational
systems and institutions under ILIP. This does not mean that they do not have the right, without
discrimination, to engage in the Thai educational system under IHRL. In other words, they still have

the right to choose the national education system should they wish.***

This includes access to vocational training measures and programmes in order to facilitate their
employment. In accordance with Article 22(2)-(3) of ILO Convention No. 169, where existing
programmes of vocational training of general application do not meet the special needs of indigenous
peoples, states should, with the participation of these peoples, ensure the provision of special training
programmes and facilities. Any special training programmes should accordingly be based on the

economic environment, social and cultural conditions and practical needs of indigenous peoples.

Like those non-nationals with precarious status, indigenous peoples are also among those who face
persistent challenges and inequalities in terms of education and vocational training measures toward
securing employment.’®® Indigenous peoples primarily rely on the low productivity of traditional

economic activities to ensure their livelihood.”™ They are typically excluded from access to formal
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education and vocational training opportunities and lack necessary degrees, certificate or skills for
work.”® Vocational and technical training are theoretically open to all, but due to structural
marginalisation and historical exclusion, the opportunities for indigenous peoples are minimal.**® At the
same time, the growth and durability of indigenous and cultural educational institutions and special
training programmes are hampered by a lack of support, financing, and other constraints from states.’®’
This is particularly true in the case of the Karen indigenous peoples in camps, as their precarious
migration status blocks them from access to the Thai educational system. Even where their own
education and vocational training towards employment is permitted, it is constrained by the Thai
government while resources are extremely limited. In the next section I will now turn to examine the

Thai policy toward these indigenous refugees.

5.2.2. Access to Work for Karen Refugees in Thai camps.

The Thai government does not allow the Karen indigenous refugees to access any form of work, whether
self-employment or wage-earning employment in Thailand.*®® They are also not given vocational and
training opportunities and education which are, as mentioned in previous section, central to enhancing
their chances at acquiring work.*®® In accordance with Section 9 of Working of Alien Act 2008™° and
Section 8 of Foreigners” Working Management Emergency Decree 2018,%°" “no foreigner in Thailand
shall engage in work without work permit”. Section 10 of Working of Alien Act 2008 continues to state
that foreigners who enter into the Kingdom without a valid visa are not eligible for a work permit. In
other words, to be able to legally access the Thai national labour market, foreigners must have a valid

visa and a work permit.

585 UNESCO, Indigenous Peoples’ Right to Education: Overview of the Measures Supporting the Right to
Education for Indigenous Peoples Reported by Member States in the Context of the Ninth Consultation on the
1960 Convention and Recommendation against Discrimination in Education, 2019, P, 1,
https://unesdoc.unesco.org/ark:/48223/pt0000369698 ?posinSet=8&queryld=232d107c-4daa-4c52-87ae-
13eb1d69bed4 Accessed by 27 July 2023.

See also: ILO, Implementing the ILO Indigenous and Tribal Peoples Convention No. 169 Towards an Inclusive,
Sustainable and Just Future, 2019, P. 18, 66, https://www.ilo.org/wcmsp5/groups/public/---dgreports/---
dcomm/---publ/documents/publication/wems_735607.pdf accessed by 15 June 2023.

586 Randall Akee, Socioeconomic Outcomes for Indigenous Students Attending a High-Performing School,
Journal of American Indian Education, 57(2), 2018, P. 59. IWGIA and ILO, Indigenous Peoples in a Changing
World of Work: Exploring Indigenous Peoples’ Economic and Social Rights through the Indigenous Navigator,
2021, P. 28, https://www.ilo.org/wemsp5/groups/public/---dgreports/---
gender/documents/publication/wems_792208.pdf accessed by 12 June 2023.

587 Adenike Margaret Dada, Global Challenges in Cultural and Indigenous Education, Educational Perspectives,
13(1), 2024, P. 38-39.

88 CESCR, Concluding Observations on the Combined Initial and Second Periodic Reports of Thailand,
E/C.12/THA/CO/1-2, 19 June 2015, P. 5, Paragraph 15,
https://documents.un.org/doc/undoc/gen/g15/150/41/pdt/g1515041.pdf Accessed by 20 October 2024.

589 1bid, P. 9-10, Paragraph 33.

390 Working of Alien Act, B.E. 2551, (Adopted and Entered into Force 22 February 2008).

91 Foreigners” Working Management Emergency Decree No. 2, B.E. 2561, (Adopted and Entered into Force 24
March 2018).

95


https://unesdoc.unesco.org/ark:/48223/pf0000369698?posInSet=8&queryId=232d107c-4daa-4c52-87ae-13eb1d69bed4
https://unesdoc.unesco.org/ark:/48223/pf0000369698?posInSet=8&queryId=232d107c-4daa-4c52-87ae-13eb1d69bed4
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---publ/documents/publication/wcms_735607.pdf
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---publ/documents/publication/wcms_735607.pdf
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---gender/documents/publication/wcms_792208.pdf
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---gender/documents/publication/wcms_792208.pdf
https://documents.un.org/doc/undoc/gen/g15/150/41/pdf/g1515041.pdf

Thailand as mentioned in previous chapters does not have a national asylum system or formal asylum
procedures. The Karen indigenous refugees who enter into the country without valid passports or travel
documents, or a visa stamped by a Thai authority, are viewed the same as other categories of “illegal
migrant”. Therefore, they are, under Section 10 of the Working of Alien Act 2008, not granted work
permits. The Thai government does not allow them to leave camps for work and in general, prohibits
income-generating activities inside camps.* The only form of employment and income generation that
the indigenous refugees have access to is work with NGOs inside camps, either as camp leaders, as
camp committee workers, health workers, or teachers.””® However, there are major funding shortfalls,
often leaving NGOs with the ability to employ only a very small and limited number of these posts
inside camps.”® This therefore leaves the majority of indigenous refugees in camps in Thailand

marginalised and without access to a livelihood.*”?

There is, moreover, a low quality of education and training when it comes to facilitating these
indigenous refugees employment.>”® The skills and vocational training programmes which run by
support from NGOs such as TBC and CCSDPT often serve only small numbers of refugees, are fairly
traditional in nature, and, in general, do not lead to economic opportunities.’®” These barriers among the
indigenous refugee population puts them at a highly disadvantaged position compared to their Thai
peers if they are allowed to access employment.’”® In particular, all non-Thai children, regardless of
their nationality or legal status are, according to the Cabinet Resolution on 5 July 2005, allowed to enjoy
free basic education (grade 1-9) in public Thai schools.’”* However, it is important to note that migrant
children without identification documents in practice face challenges in gaining admission to Thai

schools.®%

592 UN Human Rights Council, Working Group on the Universal Periodic Review, Summary of Stakeholders’
Submissions on Thailand: Report of the Office of the United Nations High Commissioner for Human Rights,
A/HRC/WG.6/39/THA/3, 2021, P. 9, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G21/224/10/PDF/G2122410.pdf?OpenElement Accessed by 15 December 2022.
593 Debra Maynard and Janita Suter, The Challenges of Marketing and Income Generation Training to Support
Women in Exercising Their Right to Self-Reliance in A Refugee Camp Context: A Case Study from the Thai-
Burma Border, Australian Journal of Human Rights, 15(1), 2017, P. 133.

594 Inge Brees, Refugee Business: Strategies of Work on the Thai-Burma Border, Journal of Refugee Studies,
21(3), 2008, P. 389-390.

95 Tbid.

396 Su-Ann Oh and Marc Van Der Stouwe, Education, Diversity and Inclusion in Burmese Refugee Camps in
Thailand, Comparative Education Review, 52(4), 2008, P. 593. Hang M Le, Language, Education and Power in
Refugee Camps: A Comparison of Kakuma Refugee Camp (Kenya) and Thai-Myanmar Refugee Camps,
Current Issues in Comparative Education, 23(1), 2021, P. 15-21.

397 Women's Refugee Commission, We Want Work: Providing Livelihood Opportunities for Refugees in
Thailand, 2006, P. 3, https://www.refworld.org/reference/countryrep/wer/2006/en/61442 Accessed by 20 June
2024.

398 Su-anna Oh and Marc Van Der Stouwe, Education, Diversity and Inclusion in Burmese Refugee Camps in
Thailand, Comparative Education Review, 52(4), 2008, P. 593.

599 Rule of Ministry of Education on Evidentiary Document for Pupils and Students Admission into
Establishment of Education B.E. 2548, (Adopted 5 July 2005, Entered into Force 5 September 2005).

600 UN Human Rights Council, Convention on the Rights of the Child Coalition of Thailand Submission to the
Universal Period Review of Thailand, 2021, P. 2, Paragraph 8.

96


https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/224/10/PDF/G2122410.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/224/10/PDF/G2122410.pdf?OpenElement
https://www.refworld.org/reference/countryrep/wcr/2006/en/61442

The Karen indigenous refugees are, in fact, subjected a long-standing de facto policy of “no-access to
Thai public schooling”.®”! Due to their “illegal status”, these indigenous refugees are not allowed to
study outside their camps and have no access to officially recognised and accredited Thai education, at
any level. Schools along the border inside the camps are established and operated by the Karen refugees
themselves together with NGOs.®> These educational programmes in camps are, however, still
subjected to restrictions from the Thai government. Accordingly, NGOs fund infrastructure, teacher and
staff salaries, provide school materials and resources and develop the capacity of education staff.®”®
NGOs often face funding shortfalls and this has a direct bearing on the low quality of education and

vocational and skills training inside camps which do not match labour market needs.***

The refugee-led camp committees like the KRC are responsible for setting up schools and determining
policy on the content, curriculum and form of education inside camps.®”> Though having considerable
control, the Thai government requires that knowledge distributed to the indigenous Karen refugees
through textbooks in schools in camps have to avoid topics of controversy and cannot contain political
ideas, attitudes or values.®® Teaching materials containing critical historical and political education that
might promote hostility, revolution or war in the indigenous refugee community in Thailand against
their historic enemy, Myanmar, are banned from use in camps.®”’ Particularly, the Thai government
restricts the history taught containing sensitive content, such as Karen revolutionary history or topics
concerning Karen hardships which are considered part of the indigenous Karen identity.*”® These
restrictions reflect the nature of Thai policy which, as mentioned in chapter 4, does not aim to protect

refugees but instead, focuses on border control, national security concerns and prioritises state interests.
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It is important to note here that qualifications from education or training received inside the camps are
not recognised by the Thai government.*”’ This means their learning, skills and certificates gained from
education and training inside camps are not valid outside these camps. As the Karen refugee students’
achievements inside camps are of little of external value, they do not lead to employment opportunities
even after completing these educational and training courses. Even if the Thai government recognised
the right to work in law, lack of diplomas and skills training would constitute a serious barrier which, if
left unaddressed, would prevent these indigenous refugees from access to a wide range of job
opportunities. Though it will be discussed in section 5.3.2, many of the indigenous refugees choose
involvement in the informal economy where they face vulnerabilities and exploitation from employers

who place economic profits first.

It can be seen here that Thai government fails to uphold its obligations under both IHRL and ILIP to
take steps to provide the Karen refugees in camps with access to work. It is hard to deny that this policy
of deterrence and exclusion from Thai labour market and educational and training opportunities has
negative impacts on the development of a life of dignity for the Karen refugees in camps. Many Karen
refugees find themselves in a situation without purpose, direction and confidence in life and are
struggling to see the values and use of education or training.*'® They continue to live a life of poverty,
unrealised potential, and growing frustration.®’' Children also remain nutritionally vulnerable and

underweight and child undernutrition is reaching worrying levels in Thai camps.®'?

Many young Karen refugees in camps find no purpose and turn to alcohol, drugs, and violence.®'"* They
have little access to the outside world, suffer social isolation from the mainstream of the Thai host

society and face unhappiness and an unclear future.’'* Notably, many have been diagnosed with major
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depressive disorders. This desperate quality of life as a consequence of the denial of access to work, for
Nussbaum as mentioned in section 5.1, remains a blocker for the Karen refugees in camps to achieve
human flourishing and constitutes a serious violation of their human dignity. In the next section I will

turn to discuss the second aspect of the right to work — working conditions.

5.3. Thailand’s Compliance with Obligations in Respect of Working Conditions for Karen
Refugees in Thai Camps.

In this section I adhere to the same structure as the previous section. Firstly, [ will analyse the obligations
in relation to the conditions of work under IHRL and ILIP. With the relevant obligations established, |

will then secondly examine Thailand’s compliance with these legal benchmarks.

5.3.1. The Right to Just and Favourable Conditions of Work under IHRL and ILIP.

In accordance with Article 7 of ICESCR, state parties including Thailand are required to recognise the

right of everyone to “the enjoyment of just and favourable conditions of work”. In other words, work

as specified under Article 6 of ICESCR cannot be of any nature, but must be meet certain conditions. A

list of the fundamental requirements of just and decent conditions of work is found in Article 7 of

ICESCR. These are, firstly, fair wages and equal remuneration;'> secondly, safe and healthy working
.616

conditions;®'® thirdly, the opportunity to be promoted;*'’ and fourthly, leisure and the reasonable

limitation of working hours and provision of paid holidays.®'®

It is important to stress here that while the right to access to work remains to a large extent contingent
on immigration status, as analysed in section 5.2.1, the right to decent working conditions under IHRL
is granted to all workers including the Karen refugees — irrespective of nationality and immigration
status. In other words, when it comes to the issues of conditions at work, the states’ right to control
immigration should have no bearing. However, precarious migration status means that those non-
nationals are often subjected to labour exploitation and are, in practice, left vulnerable. In its
interpretations, CESCR highlights that the right to just and favourable conditions of work is a right for
all, without distinction of any kind.®'” CESCR emphasises that the reference to “everyone” reinforces

the general prohibition on discrimination and highlights the fact that this right applies to “all workers
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616 Tbid, 7(b).
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in all settings” including all “workers in the informal sector”, “migrant workers” and “refugee

workers”.6%

States must, in particular, enact legislation and policies ensuring that migrant workers are able to enjoy
treatment that is “no less favourable than that of national workers in relations conditions at work”.%!
Accordingly, all workers, without discrimination must be paid a fair wage which is sufficient to ensure
a decent life for them and their families.*** Fair wages are, in the CESCR’s interpretation, equivalent to
or above minimum wage. Where workers perform the same or similar jobs, they all without distinction
of any kind must receive equal salary.”” Moreover, the provision of prevention and response to work-
related accidents and disease is required to minimise hazards in the working environment and protect
the health and safety of workers.®** Workers affected by a preventable occupational accident or disease
should all have the right to receive equal and adequate compensation such as costs of treatment or loss

of earnings.*?

Furthermore, workers have the right to equal opportunity for promotion through fair and transparent
processes.®”® The number of hours of work should be within the limited and the statutory standard.
These limitations should apply across all sectors and for all types of work.®”” Where workers work
overtime, regardless of their background, they must receive additional pay for these hours.**® They must
get compensation for longer days with the provision of lieu time to enable compensatory shorter
working days so that they can have time for rest and other leisure activities.®** All workers must have
paid annual leave and benefit from a set number of public holidays with payment of wages equivalent
to those for a normal working day.*** Rest, leisure, limitation of working hours and paid holidays helps

workers to maintain balance between work and family and personal life and to protect their wellbeing.

In addition to legislation as an indispensable step, CESCR also stresses that states must effectively
enforce the right to just and favourable conditions of work and sanction non-compliance by
employers.®*' The state should establish a functioning system of labour inspectorates to monitor all

aspects of this right for all workers.®** This includes the need for a mandate of investigation and checks
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in the informal economy where the majority of migrants with precarious status often work.®** In the
case of violations, such as failure of employers to respect minimum wage laws or violation of the
requirements of a safe working environment, the enforcement authorities should issue adequate
penalties or suspend the operation of enterprises.®** CESCR emphasises that the purpose of labour
inspectorates should be to monitor and protect the rights of workers at work and not be used for other

purposes such as checking the migration status of workers.**”

Although the right to just and favourable working conditions under IHRL is given on universal grounds
and one’s immigration status should not matter, practice has shown that those non-nationals with an
uncertain status are exploited and face the inadequate protection at work. States like Thailand invest
very few resources in trying to reduce the informal sector or sanction employers, who profit from the
exploitative conditions of work to boost their competitiveness.®*® This perhaps makes sense when
viewed within the wider context of state actions, given that states often focus on controlling migration.
As mentioned in the previous sections, state actors often fear that making things better and easier for
migrants will lead to further migration, and seek instead to disincentivise them through a hostile policy

framework.

In particular, because of their precarious status, many refugees and asylum seekers are often
concentrated in low-skilled and poor-quality informal employment.®*” The informal economy can
manifest in different ways, and can include unregulated and undeclared work, the absence of written

contracts, and casual or seasonal employment.®*®

Within this informal employment, they remain
vulnerable to abuse and get paid less than national workers.®** They routinely work for long hours,
including overtime for which they are often not paid, and sometimes do not get their breaks or leave

entitlements.®** They have to work under dangerous, unhealthy and sometimes inhumane conditions
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and are at high risk of accidents and injuries.®*' A number of studies have shown that occupational

accident rates are higher among these migrants than nationals.®**

A group who are refugees, but viewed as irregular migrants, like the Karen in Thai camps, find it
extremely difficult to assert their rights at work. The situation of the Karen refugees will be discussed
in-depth in the next section. Although these irregular migrant workers account for a significant
percentage of the world’s workforce, they are often excluded from national statistics and legal
protections, support and safeguards, exacerbating vulnerabilities.®** They are often willing to do “dirty,
difficult and dangerous” jobs that nationals will not, at the exploitative wages that “unscrupulous
employers” will offer.*** They are unable to seek redress for abuses because they are in an irregular

situation, do not have work permits and are usually afraid of being detected, detained and deported.®*®

Even when they do seek redress, pursuing a claim may be difficult, because irregular migrants cannot
prove that they are in an employment relationship.®*® They often have no contract and cannot produce
witnesses or prove how many hours they have worked.**’ If they do not speak the national language(s),
they might be less aware of their rights.*** Most of them are consequently reluctant to risk complaining,
protesting or publicly mobilising, preferring very often the coping strategy of “moving on”.**’ Such
vulnerability is increased by abusive labour practices that give the employer control over the migrant

worker’s residence status or that tie migrant workers to a specific employer.®*

Along with provisions of IHRL, the Karen indigenous refugees are also entitled to protection of the

right to access decent working conditions under ILIP. In accordance with Article 17(3) of UNDRIP and
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Article 20(2)(b)(c) of ILO Convention 169, indigenous peoples have the right not to be subjected to
discriminatory conditions of labour. This includes the provision of indigenous peoples with the same
treatment as other workers, including equal salary when they perform the same jobs and social
assistance, occupational safety and health and other occupation related benefits. In particular, migrant
workers belonging to indigenous peoples should, under Article 20(3) of ILO Convention 169, enjoy the
protection afforded by national law and practice to other such workers. They should be fully informed

of their rights under labour legislation and of other means of redress available to them.

Although under ILIP, states should do everything possible to prevent any discrimination against
indigenous workers, many indigenous refugees in practice endure a predicament which is similar with
the case of non-nationals with precarious status.®>' Indigenous peoples’ experience in the world of work
is also marked by discrimination based on indigenous identity, low pay and poor working conditions.®*
Due to their lack of education, skills, vocational training and experience, and the pervasion of cultural
discrimination and stereotypes, many are trapped in precarious forms of work, face situations of extreme
vulnerability and struggle to make a living.** The work performed by indigenous workers tends to be
less well-paid, with no social protections and sometimes with high risks for health and safety, compared

with other workers.®>*

Often, the stereotypes held by many recruiters and employers are that indigenous people lack awareness
of existing labour legislation and are naturally “docile and noble” and “less antagonistic”, less likely to
question authority than other workers.®® These widespread stereotypes perpetuate the discrimination
against and exploitation of indigenous peoples in the workplace.®® The indigenous groups like the
Karen in camps who are in the situation of refuge in particular remains deeply vulnerable. Their “illegal

status” under Thai law, and their status as indigenous peoples, renders them doubly vulnerable at work,
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with violations of both IHRL and ILIP taking place. This will be now examined in depth in the next

section.

5.3.2. Protection at Work for the Karen Refugees in Thai Camps.

In Thailand, the Labour Protection Act B.E. 2541 (1998)%7 sets out the fundamental principles and
standards for employment. In theory, this Act equally applies to both locals and migrant workers in
order to ensure that all workers are given fair treatment, safety, and proper working conditions.
However, “illegal migration status” places the Karen indigenous refugees in exploitative employment
arrangements where they remain perennially vulnerable to abuse.%>® In other words, they are, in practice,

outside of protection of Labour Protection Act B.E. 2541 (1998).

As mentioned in section 5.2.2 there are no job opportunities in camps, therefore, to survive many of the
Karen refugees choose to leave the camps and engage in the external informal economy. Without formal
access to work, recognised certificates, degrees and necessary skills, the local work outside camps
available to them is overwhelmingly in the agricultural, farming, construction, garment, and unskilled
industry sectors such as in rubbish collection, picking flowers, or cleaning.®*’ These job posts are often
located within the proximity of camp boundaries, do not require qualifications or Thai fluency and are

largely undesired by Thai locals.®®

Many local employers often exploit the indigenous refugees to work for longer hours, under severe and
dangerous working conditions.®®' In extreme cases, when indigenous refugees lose their lives at work,
employers only offer a small amount of compensation, or hush money, for the surviving family members
to remain silent.®®* The Karen refugees also are in no position to demand the minimum wage.®®> On
average, the indigenous refugee workers who leave and work outside camps are commonly paid half

the daily minimum wage received by their Thai counterparts.®® This salary is not sufficient to afford
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basic needs of the refugees and their families. They as mentioned in section 5.2.2 live under extreme
poverty and children face malnutrition. Under the Notification of the Wage Committee on Minimum
Wage Rate (No. 13), the new daily minimum wage rates for employees in Thailand fluctuates from

THB 337-400 (worth about 10- 11.87 USD), depending on locations and provinces.

Reportedly, when it comes to disputes with employers in the informal economy outside camps, these
indigenous refugees are afraid to seek justice and legal protections due to their precarious migration
status.’®® They fear detection, arrest and deportation by immigration and law enforcement officials for
breaking the encampment policy restrictions.®®” Under section 51 of the Working of Alien Act 2008, if
an individual is discovered to engage in work without having a permit, they become liable to
imprisonment for a term of up to five years or to a fine from two thousand THB (worth about 60 USD)
to one hundred thousand Baht (worth around 3000 USD). The only way to avoid such penalties is to
obey official orders to leave Thailand within 30 days.

Moreover, there is inadequate monitoring and enforcement of Thailand's labour laws. The Thai
government rarely carries out investigations into the informal economy where these Karen refugees
often work.%®® If investigation occurs at all, the Thai authorities primarily aim to check their migration
status to see if workers possess a valid visa and work permit, rather than to ensure that they are working
under safe conditions and given fair treatment. This is understandable because, as stated in chapter 4,
the focus for Thailand has never been on refugee protection, but has instead always been the control of
migration and the protection of national security. If these refugees are discovered to have left the camps
for work, they face serious consequences and will be treated in the same way that illegal migrants would

be. This as mentioned above includes imprisonment, fines or deportation.

Their “illegal status” leaves the Karen indigenous refugees in a situation of significant precarity and
desperation at work. It is impossible for them to access the just working conditions and standards firmly
articulated IHRL and ILIP which, as mentioned in section 5.3.1 are meant to be available to all

regardless of immigration status. Although the majorities of them leave work outside camps and
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contribute to Thailand’s workforce, they have been marginalised and out of the protection of law and

suffer a serious violation of human dignity.

Here, it cannot be denied that the provisions of IRL, IHRL and ILIP together constitute a key set of
legal benchmarks that all states including Thailand should uphold. These provisions, as discussed in
this chapter, include the right to work — covering both access to the national labour market and just
conditions at work. In practice however, as shown in many cases, particularly so for the Karen refugees,
this legal framework does not achieve its purposes and fails to extend protection to deeply vulnerable
people. The universalist liberal underpinnings of this system of human rights, with its ideal of dignity

for all is, in fact, compromised.

This is because states retain the power, even within the legal framework, to control migration. They get
to determine migration status, and the nature of the protections one receives in reality is determined by
that immigration status. Under this system, regardless of the fact that rights should be universal, they
are in fact limited to those who are nationals or who are otherwise granted formal, legal immigration
status. Those like the Karen indigenous refugees, without status, are denied rights including the right to
work, and will inevitably find themselves in an extremely precarious position with serious consequences

to both their standards of living and to their life opportunities.

The long-lasting nature of this problem demonstrates that fresh thinking is required. It is time to consider
new options and forge a new analysis. Investigating the nature of other philosophies may reveal new
ways in which universal rights can be promoted that are more powerful within certain contexts.
Different philosophies may provide for a new set of ideals through which universality can be achieved,
which may be able to mitigate the tension between the international human rights regime on the one
hand and the control of the state over immigration on the other. Exploring this possibility does not
undermine or devalue the liberal human rights framework, but long-term problems in non-Western
settings require us to think about how universal rights can be situated within, and perhaps enhanced by,

different cultures in different times and places.

The approach I seek to explore and develop in the coming chapters focuses therefore on Confucian
communitarianism. This tradition, although rooted in a different worldview from liberalism, and from
a very different time and place than the modern West, still contains within it core ethical ideas, including
ideas of human dignity. The values and insights of Confucian communitarianism may be able to play a
role in promoting the universal protection of human rights and reduce the tension under the current legal
framework in relation to the right to work for Karen refugees. As discussed in the following chapters,
Confucian communitarianism is grounded in Asian traditions and values, and has significantly

influenced Thailand and the wider East and Southeast Asian regions. It may therefore hold real potential
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to influence and promote, at both a governmental level and for the wider Thai public, the upholding of

the obligations under IRL, IHRL and ILIP to recognise the right to work for these refugees.

Conclusion.

In this chapter I firstly discussed the importance and value of work in relation to promoting the cause
of the Karen refugees’ human dignity through the lens of Nussbaum’s theoretical framework, a
worldview which shares similar views with Confucian communitarianism. I then examined the
protection of the right to work for Karen refugees in camps - respectively focusing on access to work
and working conditions, looking at the provisions of IRL, IHRL and ILIP as the legal benchmarks. I
concluded that a tension between universal human rights protections and the state’s power to control
over immigration is central to why the international legal framework struggles to extend protection of
the right to work to these indigenous refugees. In particular, the right to access work via the national
labour market is not universal, but remains dependent on one’s immigration status which is essentially
determined by states. This chapter found that those with precarious status like indigenous refugees in
camps are excluded from job opportunities as well as training in support of employment. Thai nationals
or other migrants with legal status are prioritised for these work and training opportunities. When it
comes to the right to decent working conditions, this is granted to all workers, irrespective of
immigration status. Even though that is the case, precarious status means that these indigenous refugees
in practice suffer abuse and labour exploitation and beyond the protection of law. Although they are
physically present in the country, they remain silent and marginalised and face serious violations of

human dignity.

The prolonged nature of this situation calls for new, fresh thinking. It is important to examine whether
philosophies like Confucian communitarianism have values and concepts that can play a role in
promoting universality and mitigating the tension under the current legal framework of human rights in
order to improve the situation for the Karen refugees. In the next chapter I will now turn to understand

and the discover the historical background, values and beliefs of the Confucian communitarian tradition.
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Chapter 6: The Background to Confucian Communitarianism and its Perspective on Human
Dignity

Introduction:

In this chapter I analyse Confucian communitarian values and traditions, with a particular focus on the
concept of human dignity. Confucian communitarian traditions did not directly use the terms and
language of human dignity as such because as mentioned previously, this concept was later developed
by liberal thinkers. The tradition nonetheless develops values that resonate with human dignity,
emphasising virtue and communality, seeing the world through the lens of kinship ties and extending
care towards all among the human family.”® This resonance becomes stronger when looking at the ideal
of human dignity through the lens of Nussbaum. I argue that this meeting of values provides a strong
rationale for turning to Confucian communitarianism to support the protection of the right to work for
Karen refugees in camps. Importantly, the traditional concepts and beliefs of Confucian
communitarianism are rooted in Asian values and traditions and have profoundly influenced
Thailand.*® I posit that re-examination and application of these Confucian communitarian values may
hold real potential for local acceptance (both among the Thai government and the wider population) of

Karen refugees’ right to work. I will explore this proposition in-depth in the next chapter.

I contend that my turn to Confucian communitarianism should not be seen as weakening the existing
international standards of human rights or as downplaying the contributions of liberalism. Rather,
engagement with local and regional traditions rooted in Confucian Communitarianism constitutes an
integral path through which the realisation of universal human rights can be framed and achieved.®”' 1
deploy the values of Confucian communitarianism, which advocates a different way of framing and
justifying human rights than liberalism, but which nonetheless provides grounds for the protection of
the right to work for Karen refugees in Thailand. My engagement with Confucian communitarianism

yields unique insights and contains original contributions.

On this basis, in this chapter I firstly analyse the background to debates about the relevance of cultures
and cultural legitimacy to human rights, with a particular focus on the Asian values debate and

Confucian communitarianism. Secondly, I then examine the background to the impact of Confucian
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communitarianism in Thailand. Finally, I analyse Confucian communitarianism’s approach to human

dignity and develop a dialogue between this approach and that of Nussbaum’s.

6.1. Confucian Communitarianism and the Role of Cultural Legitimacy in Universal Human
Rights Discourse.

The culturally situated challenge in human rights debates has generated significant attention. Many East
and Southeast Asian countries, including Thailand, have called for a regime of human rights that is
conscious of Asian values and cultural experiences.®’* It is important to note here that the cultural source
of “Asian values” has been primarily traced to the former leader of Singapore, Lee Kuan Yew, and to
the ideas and principles from Confucian communitarianism which he drew on.®”® This debate has
resulted in a major division between liberal universalists and Third World critics.’™* I advocate for a
middle way and contend that cultural concepts and institutions hold relevance for promoting the
universal protection of human rights and argue that values of Confucian communitarianism can support
this position. I am proposing a more nuanced approach which turns to Confucian Communitarianism,

seeing it as complementary to, and not a substitute for, the universal protection of human rights.

This debate came into being in the post-war period, when the world was shaken by a wave of
decolonisation and the deconstruction of Western empires.®’* As new states became independent, they
came together at the Bandung Conference of 1955 in Indonesia. ®’® This was the first ever conference
attended solely by African and Asian States, including Thailand, and came to symbolise a rising spirit
of solidarity throughout the Third World.*”” The principles flowing from this conference came to define
Third World politics for decades, and range from promoting self-government to forging a non-aligned
third way between the great powers.®’® This became known as the start of the Third World movement,

which swept across Asia, Africa and Latin America.
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As aresult of this global post-imperial turn and the resulting decolonisation movement in the post-war
period, TWAIL was formed.®” TWAIL advocates and scholars hold that the universalist regime of
international law is a predatory system that constitutes “a continuance of Western colonialism” and
sustains the subordination of the Third World to Western domination.®®® In other words, international
law has come to constitute a new mode of imperial power and remains a tool of Western hegemony and
Eurocentric ideology.®®' TWAIL proponents were united in their efforts to create a system of
international law that acknowledged and furthered the interests and beliefs of the peoples of the Third
World.®®

TWALIL critique spans the whole range of international law but has a natural focus on areas of law, like
human rights law, which are seen to possess Western liberal values or serve as a smokescreen for the
interests of Western states.®* Originating within this context, the rise of the Asian values discourse
within the global human rights debate took shape.®® This debate has received much attention, being
seen as critically important by many leaders of East and Southeast Asian states.®® The argument made
principally by these leaders later on held that rights are dependent on cultural norms and need to be

appropriate for, and accepted in, specific local contexts in order to be politically legitimate.®*

They argue that the international legal framework of universal human rights results from the responses

of Euro-American states to the atrocities committed during the Second World war.®*’ This system of
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human rights is seen as unduly based on a Western liberal conception of the individual as self-interested
and rationally autonomous with a corresponding vision of human dignity.®*® Societies like East and
Southeast Asia do not always share this conception and individualistic vision of a dignified life, but

instead have been shaped by Asian values.®®’

From this perspective, the implementation of international standards of human rights are seen as “an
alien imposition from the West”, only reflecting specifically Western values.®” The West’s attempts to
impose universal standards of human rights on the Third World is described as a disguised “cultural or
ideological imperialism”.®”' At one extreme stand the rejectionists, who as cultural relativists take this
argument to its furthest possible reach and contend that human rights cannot be reconciled to East and
Southeast Asian or other non-Western cultures.®”* In other words, human rights cannot be seen as

universal and neither can they be globalised.

I argue that the continued confrontation between universality and cultural relativism in human rights
discourse needs to be overcome, as it only negatively impacts on the actual implementation of human
rights protection. My approach is to create a middle way which recognises cultural context and
uniqueness, while at the same time promoting the universal nature of human rights as a crucial part of
human dignity as mentioned in chapter 2. This is because legal systems do not develop in a vacuum but
instead, are deeply embedded in national and local cultures that vary greatly according to history and
geography.®”® Despite the various ways of harmonising law and legal practice in the age of globalisation,
the impacts of tradition and cultures in forming conceptions of law and government in a given society

are evident.®*
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Human rights discourse has to be embedded within the language of specific cultures in particular times
and places.”® Culturally contextualising rights should not be viewed as compromising international
human rights standards, but instead, should be seen as a necessary part of their realisation.®® In other
words, internal cultural discourse and cross-cultural dialogue is essentially a means to enhancing the
universal legitimacy of human rights and maximising the effectiveness of human rights standards.
Accordingly, by tracing the linkages between cultural values on the one hand, and the concepts, ideas
and institutions which are central to various traditions, support for fundamental human rights can be

expanded and the claim to universality vindicated.*”’

I contend that more thought and effort therefore must be given to enriching the human rights discourse
by explicit reference to other non-Western cultural traditions, like Confucian communitarianism. These
cultural traditions have their own concepts all of which may both enrich human rights discourse and
crucially add to their legitimacy and reach.®® As I will unpack in depth in section 6.3, Confucian
communitarianism contains its own perspectives on human dignity, ethics and more. These perspectives
often take a different path from liberalism, but can provide support for universal human rights
protection. It is important to stress here that, when reflecting on this debate, it should be understood that
the values and language of Confucian communitarian ethics have been incorporated into the first and

most important global human rights document — the UDHR.*”

This inclusion into UDHR in particular comes through the contributions of Chinese co-drafter, Peng-
chun Chang (P. C. Chang). P. C. Chang, a Chinese diplomat to the United Nations, as Vice-Chairman
of the United Nations Commission on Human Rights (UNCHR) participated in the leadership of the
drafting of the UDHR in the years 1947 and 1948.7% P. C. Chang’s aim was to prevent the UDHR from
being rooted only in one specific Western culture, and to preserve its universal and abstract character.”""

His deep knowledge of Confucian communitarianism and Western philosophy and his role as a diplomat
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enabled him to make propositions in the UNCHR and the Drafting Committee that were acceptable to
both the Western and non-Western delegates, to mediate between different positions.””* During the
debates and meetings for drafting, P. C. Chang was widely reported to possess strong coherence and

was viewed as a bridge-builder between East and West.”®

He successfully integrated Confucian communitarian values into UDHR.”* The most explicit and direct
link to Confucian communitarian philosophy can be found in P. C. Chang’s contribution to Article 1 of
UDHR. P. C. Chang successfully proposed the inclusion of the word “conscience”, meaning an attitude
of “sympathy”, “benevolence” or “consciousness of his fellow men” in Article 1 of UDHR.” He also
inserted the phrase “in a spirit of brotherhood” in the second sentence of Article 1 of UDHR.”® This
idea of human beings, with sympathy and conscience acting towards one another in a filial spirit of
brotherhood which P. C. Chang mentioned Article 1 of UDHR, reflects important concepts in Confucian
ethics. This attitude was traced back to Confucian communitarian thought regarding manners and the
importance of kindly, benevolent and considerate treatment of others (Ren). An in-depth of values of

Confucian communitarianism will be present in section 6.3.

During the meetings of the Drafting Committee, P. C. Chang put forward the Confucian concepts of ren
and harmony and repeatedly advocated that “human beings as members of a large family should adopt
a broad mind and be constantly conscious of others, in whose world they live”.”"” He made clear that
the aim of the United Nations should not be to ensure the selfish gains of the individual but to try and
increase peoples’ moral stature and reflect a benevolent approach.”®® P. C. Chang was reported to urge

that the Confucian communitarian attitude of sympathy towards other human beings should be an
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important precondition for grounding and protecting human rights.””” He stressed that human beings,
with conscience acting towards one another in the spirit of brotherhood would know and respect the

rights of others.”"

P. C. Chang’s contribution is not simply the inclusion of Confucian terminology, but the placing of
emphasis on the core concept of Confucianism as the essential attribute of human beings, with this core
concept becoming a philosophical foundation of human rights in the UDHR.”"! In other words, this
inclusion is significant and opened a window for the West to understand Chinese Confucianism and
traditional culture. The influence of this tradition, even at the birth of the international human rights
system, suggests the compatibility of Confucian communitarianism and human rights discourse. I argue
that turning to Confucian communitarianism, a culture which as discussed in the next section, has deeply
shaped East and Southeast Asian countries including Thailand, is crucial. Basing rights upon these
familiar values and concepts offers new insights and may hold real potential to secure local acceptance
for improving the recognition of the fundamental right to work for Karen refugees in the country. In the
next section I now turn to explain how Confucian communitarianism came to and continues to hold a
key influence in Thailand in order to begin teasing out how the tradition can enhance the reach of

universal protection of human rights and in particular, the right to work for the Karen refugees.

6.2. The Influence of Confucian Communitarianism in Thailand.

East and Southeast Asian countries including Thailand have been profoundly shaped by Confucian
communitarianism. Although Thailand is one of the world’s most predominantly Buddhist countries,
the country has experienced twin cultural influences from both India (Buddhism) and China (Confucian

712

communitarianism). The traditions of Thailand have partly been built upon Confucian

communitarianism which emphasises similar values to Buddhism.”*?

Both China and Thailand belong to the Eastern cultural circle, and their cultural exchanges have a long

history, having a significant level of cultural similarity and acceptance.”"* In particular, for more than

709 UNCHR, Summary Record of the 11 Meeting, 1% Session, Leke Success: New York, 19 June 1947, P. 10-
11, https://documents-dds-ny.un.org/doc/UNDOC/GEN/NG9/001/19/PDF/NG900119.pdf?OpenElement
Accessed by 25 September 2023.
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of Human Rights, Journal of East Asia and International Law, 12(1), 2019, P. 98-99.

12 David C Kang, East Asia Before the West: Five Centuries of Trade and Tribute, New York: Columbia
University Press, 2010, P. 52. See also: Katarzyna Anna Nawrot, Does Confucianism Promote Cooperation and
Integration in East Asia? International Communication of Chinese Culture, 7(2), 2020, P. 25.

13 Amartya Sen, Human Rights and Asian Values, The New Republic, 14 -17 July 1997
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14 Jianghua Han, The Chinese Wuxia Culture in Thailand: Dissemination and Influence, Comparative
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two thousand years the Han, Yuan, Ming and Qing dynasties of China had diplomatic exchanges with
the ancient kingdoms in Thailand including the Sukhothai Kingdom and the Lanna Kingdom.”"® The
Thai government maintained diplomatic relationships with China through the Chinese tributary system,

which was built upon Confucian ideals.”'®

This system of tribute was key to spreading the ideals of Confucian communitarianism in Thailand. The
tribute system was a set of institutions and norms that regulated diplomatic and political contact, cultural
and economic relations, and explicitly stated a hierarchical relationship between two political units.”"”
The tribute system was formalised in two key institutions: firstly, recognition by the superior state —
which was China as the central trading focus of East and Southeast Asian states at that time and,
secondly, the sending of tribute missions from inferior states to the superior state.”'® The superior state
acted with benevolence, and protected and recognised the sovereignty and peoples of the inferior states

in such a way that imposed restraints on the dominant state.”"’

This tribute system was based on the Confucian communitarian ideal of “paternal rule”, the superior
state acted as a “father” towards the inferior states.’*” As a political framework, it allowed for diplomacy,
travel and official and private trade between all states and contributed to the stability and harmony of
the entire region.””' The Confucian concept of paternal rule has been criticised for supporting
authoritarian regimes and suppression. In fact, this the paternal structure has been abused and can be
misinterpreted by the leadership of states including Thailand. However, it is important to note that the

722 and rather contains ethical

Confucian familial paternalistic structure of rule is not purely “top-down
value consistent with the egalitarian modern framework of human rights. I will discuss this issue further

1n section 6.3.

This Confucian tributary system later on played a key role in Thailand’s process of internal state
formation.”* In pre-modern times, the country was divided into different city-states, known in Thai as

Mueang.”* A Mueang could, however, be anything from a village to a larger city-state, but each Mueang

"5 Liping Li, Sino-Thai Relations in the Yuan, Ming and Qing Dynasties, Journal of Literature and Art Studies,
12(12), 2022, P. 1346-1347.

16 David C Kang, East Asia Before the West: Five Centuries of Trade and Tribute, New York: Columbia
University Press, 2010, P. 55.

"7 bid.

18 Ibid, P. 56, 59.

19 Ibid, P. 63.
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21 Ibid, P. 62-63.

722 Joseph Chan, Confucian Perfectionism: A Political Philosophy for Modern Times, Princeton: Princeton
University Press, 2014, P. 39.

723 Chris Baker and Pasuk Phongpaichit, A History of Thailand, Cambridge: Cambridge University Press, 2014,
P.9.

24 Ibid, P. 7-9.
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2 Over

as a basic political unit was under the influence of a superior Muaeng and paid tribute to it.
time, the leaders of the most powerful city-states became dominant over the entire country and often
defended the subordinate Muaeng.”*® The superior Muaeng was in turn subordinate to a central King.
The King acted in according with “benevolent principles” and protected the well-being of all peoples
in his territories. "> This is sometimes referred to as the Southeast Asian ‘mandala’ system, through
which the internal incorporation of the Chinese tributary system became a key part of Southeast Asian

state formation, including Thailand.”*®

Furthermore, the ideal of Kingship, which remains central to Thailand’s constitutional identity to date,
is historically built not only upon Buddhism but also Confucian Chinese ideas.””” According to
Buddhism (originating in India), the King plays a key role in providing patronage for the Sangha (the
Buddhist community) and promoting the thamma, or Buddhist teachings, in society on the model of the
early Indian emperor Ashoka.”** The King, therefore, rules his people with fairness and compassion and

governs for the material and spiritual benefit of the people.”’

While Thai Kingship was primarily
influenced by Buddhism, King Ramkhamhaeng — the third monarch of the Sukhothai state based his
conception of law, government, and the administration of justice on a filial father-son arrangement

borrowed from Confucian ideas.”*?

Ramkhamhaeng adopted the Confucian conception of the King as “the father of the nation”, effectively
merging the ideals of Confucian Kingship and ideals of Buddhist Kingship through the ideal of paternal
rule.”*® Sarit Thanarat - the former Prime Minister of Thailand from 1958 until 1963 — continued to
emphasise the Sukhothai style of leadership through the principle of phoban phomuang (father of the
family or father of the nation).”** To this day, the Thai administration follows a quasi-Confucian ideal
of a father looking after his children. The King is traditionally revered by people in Thailand and
explicitly recognised as the head of the state in section 5 of the current Constitution of Thailand.”*® Tt
is important to note here that the Confucian communitarian ideal of the King as “the father of the nation”

has been wrongly interpreted in nationalistic or wholly exclusive terms. This ideal is more inclusive in

25 Ibid, P. 8-9.

726 Ibid, P. 9.

27 Ibid, P. 8-9.

728 Ibid.

29 Ibid, P.19. It is noted that Siam is the former name of Thailand and was changed to Thailand in 1939.

730 Ibid, P.19.
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P. 83.
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Program, 2007, P.106, 119.

35 Constitution of the Kingdom of Thailand, B.E. 2560, (Adopted and Entered into Force 6 April 2017).
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nature than it may at first appear and refers not just to peoples in the national context, but also to peoples

in the whole world (“all under Heaven — tianxia”). This will be discussed later on in section 6.3.

In addition to diplomatic exchanges through the tribute system, China and Thailand also had close non-
governmental exchanges.”® A history of extensive trading and economic interactions bound these two
states together and also contributed to the influence of Confucian communitarianism in the traditions
of Thailand. By the time of the Song dynasty, China had expanded its international trade relationships
with Southeast Asia, and this became a major source of wealth and revenue for the Chinese
government.”*” Chinese traders had reached the “Golden Land” of Thailand as early as the thirteenth or
the fourteenth century.”*® By the sixteenth or early seventeenth century, the Chinese had already
achieved economic pre-eminence in Thailand.”® Ayutthaya had become a centre of regional economic

activity, sending deer hides, tin, lac and rare woods to China, in return for Chinese silk.”*

The Chinese were the most important of all foreign traders for Thailand and were granted full
privileges.”! The Chinese were able to move freely throughout the country and came to manage
successful commercial enterprises or to run Thai government enterprises including tin-mining and state
overseas trade.”** These extensive China-Thailand trade relations also facilitated population exchange,
particularly with Chinese emigrating to Thailand in search of work and business opportunities.”* By
1767, the ethnic Chinese community in Thailand numbered perhaps thirty thousand.”** There was a
tremendous increase in the Chinese population in Thailand throughout the nineteenth century, reaching
over four hundred thousand Chinese in 1960.7* For a long time, Chinese civilisation was highly

respected in Thailand.”*® Throughout these trading activities in Thai history, Chinese traders brought

736 Jianghua Han, The Chinese Wuxia Culture in Thailand: Dissemination and Influence, Comparative
Literature: East and West, 5(1), 2021, P. 8.
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with them their religious observances and beliefs that were built primarily upon Confucian

communitarianism and which helped them preserve their social communities in Thailand.”*’

Even today, there is still a large Chinese community in Thailand (for example, in the Chinatown located
on Yaowarat road in Bangkok).”*® Their culture, in particular their deep-seated Confucian ethical values,
have continually spread into the larger Thai society.”*® Thai traditional culture has therefore been deeply
influenced by Chinese culture. The concepts of “kinship ties”, “benevolence”, “filial piety”, and
“harmony” advocated by Confucian communitarianism deeply inculcate the traditional Thai moral
model.”® These concepts will be unpacked later on in section 6.3. In Thailand it is largely taken as a
given that people express their loyalty to the Monarch, respect their parents and ancestors, show
compassion towards the weak and vulnerable and stress the importance of the extended family and

communal life.”*!

Importantly, the collective nature of Confucian thought and behaviour has relevance to the traditional
indigenous beliefs and traditions of the Karen population in Thailand. As analysed in chapter 4, the
Karen typically organise themselves in local communities within a clan-based kinship structure. In
traditional Karen society, the village community is the largest social unit and a village can consist of
anything from several to as many as fifty households which are composed of an extended family
consisting of multiple generations.””?> Each Karen village remains an autonomous unit, within the

national administrative and economic structure, and is under a ritual village leader.”>

The role of this leader involves, among other things, preventing conflict and performing rituals to
maintain harmony between the village and the spirits of the forest.”>* Should the leader fail to do so and
this harmony be undermined, the result could be a breakdown of the community and failing harvests.”>

This is not dissimilar to the Confucian idea of the King as the father of the nation who receives the

747 Walwipha Burusratanaphand, Chinese Identity in Thailand, Asian Journal of Social Science, 23(1), 1995, P.
47.
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Mandate of Heaven upon the condition of protecting the well-being of the people and performing rituals
to maintain cosmic harmony. The traditional community is necessarily the basis for Karen identity
which, as examined in chapter 4, the Karen continue to preserve and develop while seeking refuge in

camps along the Thai-Myanmar border.

For the indigenous Karen, every member of the community is identified with the community as a whole,
and they believe that personal well-being is inseparable from communal well-being.”*® They care for
and support each other, live together peacefully, maintain their communal networks and as analysed in
chapter 3, preserve their collective dignity and their collective way of life.”” The Karen have passed
down bard literature called Afas orally from generation to generation which is often sung around
villages.””® These htas constitute a form of collective meaning-making through which significant
narratives of Karen history, culture and life events provide a sense of shared identity and belonging.”’
Central to the ancient Atas are characteristic teachings of the love of harmony and union, filial gratitude
to their parents and ancestors and espousal of the values of benevolence, respect, service, and

wisdom.”®

It is common to see that in the Karen New Year (falling in the tenth month in the calendar, and typically,
December or January), people in villages practice customs of hospitality, inviting each other to visit

homes, eat food, sing and dance to mark the transition from the old season to the new.”®!

Honouring
parents is an integral part of the Karen New Year celebration among Karen communities.”®*
Accordingly, Karen children dress in traditional clothes, then approach their parents and present them
with an envelope containing a ‘thank you’ card - their da ma lar k’paw.”® Children often offer food first
to their parents at the table as is custom amongst Karen.”** They take care of their parents in illness and
show great sorrow over their death.”®> They care for their parents as they were cared for by them,

extending that care to all elders in their community.”®® The social ethics and communitarian culture
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present in Karen communities resonates strongly with those of Confucian communitarianism. These
values continue to guide the Karen to this day, even when they remain in the protracted circumstance

in Thai camps as examined in chapter 4.

The influence of Confucian communitarianism in Thailand provides an important grounding and
rationale for turning to its traditions and values to investigate its potential for the promotion of the
realisation of the right to work for Karen refugees. In the next section I will, in particular, turn to
demonstrate the Confucian communitarian vision of human dignity and how, though originating from
different times, this approach can be brought to harmonise with that of Nussbaum’s, which I analysed

in chapter 2.

6.3. Confucian Communitarianism’s Approach to Human Dignity and the Dialogue with that of

Nussbaum.

6.3.1. A Confucian Virtue-based Account of Human Dignity.

Although human dignity, as mentioned in chapter 2, is explicitly a Western concept, it has a close
Chinese correlate.”®” The latter’s contemporary literal translation is Zun Yan, a word often used in
conjunction with a familiar Confucian term, Ren Ge, which is sometimes translated as “moral
personality”.”®® Although neither word explicitly appears in the classical Confucian texts, Confucian
communitarianism’s understanding of human dignity is best captured in the moral teachings of
Confucius and Mencius - two core classical Confucian thinkers.”*” While Confucius (Kongzi) was the
first and most important thinker of the Confucian communitarian tradition, Mencius (Mengzi) was
arguably the second most important figure of Confucian communitarianism and is regarded as the true

transmitter of the teachings of Confucius.””

A life of dignity (a fully human/successful life) as conceptualised in Confucian communitarianism is a

life of strenuously practicing virtuous activities in relation to others and emphasising right action.”’! In

767 Qianfan Zhang, The Idea of Human Dignity in Classical Chinese Philosophy: A Reconstruction of
Confucianism, Journal of Chinese Philosophy, 27(3), 2002, P. 305.

768 Tbid.

769 Tbid.

770 1t is noted that Confucius (551-479 BCE) lived in the sixth century BCE and lived in what is known in
Chinese history as the ‘Spring and Autumn Period’. He was China’s earliest teacher and moral thinker. He
travelled from one feudal state to another, hoping to convince rulers and to put his political ideas of a humane
government into practice, but never won. Two hundred years after Confucius’s death, Mencius (372-289 BCE)
took Confucius’s teaching, helped to keep his idea alive and contributed to the Confucian movement.

77! Confucius, The Analects 12.4. Mencius 6A10. See also: Luo An’ Xian, Human Dignity in Traditional
Chinese Confucianism, in Marcus Duwell, Jens Braarvig, Roger Brownsword and Dietmar Mieth (Eds), The
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other words, for Confucian communitarianism, a dignified life is not associated with the individualistic
vision of traditional liberalism as described in chapter 2, but instead refers to living a communal and
flourishing moral life.”’? This approach comes very close to Nussbaum’s conception of human dignity
which, as also examined in chapter 2, is built upon Aristotle’s understanding of human flourishing. I

will discuss this point of dialogue later on in section 6.3.2.

This Confucian communitarian approach to human dignity is, in particular, rooted in its conception of
the deeply social self. Unlike traditional liberalism, the Confucian communitarian view does not regard
the self in isolation. Rather it has a vision of man as being conditioned by
interconnectedness.”’*Accordingly, a person as conceptualised is an encumbered-self, a socially
embedded individual. They realise and reproduce their everyday life in and as a community under the
Confucian communitarian tradition.”* They flourish and actualise their full human
potential/capabilities in relation to and in the treatment of other human beings.””® The social network in
which one is embedded is extended on a continuum from the individual to the family, to the society, to
nation and to Heaven/the world (tianxia).”’® One begins life in a family and then extends connections
and virtues outwards to an ever-increasing web of relations.””” As Mencius states “the root of the world

lies in the state; the root of the state lies in the family; the root of the family lies in oneself”.””®

Confucius, The Analects). It is noted that the Analects are to standard book and passage number (12.4 refers to
Book 12, passage 4).

The Analects is a collection of ideas and teachings attributed to Confucius, thought to be written down by his
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Also, I employ the English translation of D. C. Lau of Mencius throughout this chapter and my thesis. See:
Mencius, D. C. Lau (Trans), London: Penguin Books, 2003 (hereafter Mencius). It is noted that Mencius are to
standard book, part and passage number (6A 10 refers to Book 6, Part A, passage 10).

Mencius is a record of his conversation with rulers of the days, his disciples and philosophical thinkers and
thought to be complied or written down his disciples.
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The centrality of one’s life of dignity in Confucian communitarianism is not identified with a life filled
with desires of wealth, rank, or political power but rather with a life rich in ethical pleasure.”” It

emphasises moral self-cultivation - “the root of everything besides”’*’

and a life of “living in accordance
with the Way (Dao)”.”®' The Way as conceptualised in Confucian communitarianism partly means “the
morally right way to do something” and, in particular, speaks of how human beings should behave
towards others in the society.”®* Each and every human being “from the Son of Heaven on down to

99783

commoners all without exception”’*” are accordingly urged to act in accordance with the Way to become

a morally superior person known as a gentleman (junzi) and live a dignified life. **

This process of moral refinement which is central to human dignity, cannot for Confucian
communitarianism be expressed in isolation.”® The family is accordingly the first and foremost
environment where the person begins their moral self-cultivation.” In other words, the first test for our
self-cultivation is our ability to cultivate virtues and meaningful relationships with our immediate
family members. The set of family-oriented principles and ethics goes on to guide how one should
behave in other nonfamilial relations.”®” The central concept in Confucian communitarian ethics is the
virtue of ren translated as benevolence, kindness, compassion or humanity.”®® For Confucian
communitarianism, one of the most telling expressions of the virtue of ren is the ethic of “filial” and
“fraternal” feelings and responsibility toward one's family members (xiaodi).”®* Confucius repeatedly
states that the way to enhance a dignified life is not to “alienate ourselves from family but to cultivate
our genuine feelings or compassion for our parents, children and develop brotherly duty”.”® Mencius

also emphasises that a benevolent person “never harbours anger or nurses a grudge against a brother.
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All he does is to love him. Because he loves him, he wishes him to enjoy rank; because he loves him,

he wishes him to enjoy wealth”.”"!

For both Confucius and Mencius, these practices of kinship love and care are a starting point. This is
then developed beyond its particularistic limitations by extending the feelings of compassion and
responsibilities for one’s family members to others all over the world, even strangers.””? Confucius’s
best-known interpretation of ren is on display in his Golden rule which states “do not impose on others
what you yourself do not desire”.””> Mencius, like Confucius states in his doctrine of extending
compassion/benevolence - “treat with respect the elders in your family and then extend this treatment
to the elders in other families, treat with kindness the young in your family and then extend this
treatment to the young in other families, and you can roll the empire on your palm”.”* He adds that “no

person is devoid of benevolence in the sense of sensitivity to the suffering of others in society”.”

The virtues of compassion and the ethical concern for human suffering articulated in Confucius and
Mencius’ moral teaching is potentially unlimited in scope and these “others” are not confined to those
personally known but include everyone.””® This is because within Confucian communitarianism,
regardless of diversity and differences, all people universally identify themselves with one human
family and one kinship bond and live under one harmonious world (“tianxia” - all under Heaven).”’
The literal meaning of tianxia refers to an all-inclusiveness with “no outside - wuwai” and involves the
entire world becoming harmonious and interiorised, with no outside.””® Accordingly, the whole world
directly comes to terms with human relatedness where all others in the public sphere are seen not just
as “social strangers” as conceptualised under traditional liberalism, but rather are “our brothers” even

if personally unknown to us (known as “relational strangers”).”*’
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Striving for a life of dignity, people aim for goodness, cultivate the virtues of love and care (ren) and
hold responsibility for each other as sincerely and truthfully as they are in one harmonious family.**
They are aware that there are people in need of help and are motivated to provide support and love for
others, even strangers, as if they were part of one human family (recognising that “all are our
brothers™).*”! They are able to treat everyone with genuine care and respect, to strengthen human
relationships and to uphold the harmony and unity of society as the whole.*** They recognise differences
and diversity in society and seek to encourage the coexistence of these differences and sincere and

mutual respect in order for all to live under one harmonious human family.**

Though discussed in depth in the next chapter, it is important to mention here that Confucian
communitarianism contains an inclusive worldview. As mentioned in chapter 3, modern nation-states,
possesses strong powers to control borders. To discourage further migration, non-nationals with
precarious status are often restricted or excluded from universal human rights protections. There are
tensions, which as mentioned chapter 5, cause the failure of the existing legal framework to extend the
protection of the right to work for the Karen refugees. Given this situation, this inclusive worldview of
Confucian communitarianism, which emphasises the extension of kinship consciousness and care to the

lobal level,** holds potential and can to some extent play a role in reducing these tensions.
g p play g

In particular, Confucian communitarianism’s emphasis on the cultivation of our particularities and the
graduated extension of sincere and strong kinship ties among each and every one necessarily grounds
the modern framework of equal and universal human rights.**® The universal protection of human rights
in the Confucian communitarian tradition can be built upon compassion, obligations and mutual support
networks intrinsic to the kinship connection.®® This approach is different from the current one,
underpinned by traditional liberal values, which as mentioned in chapter 2, sees rights as given on the
premise of protecting autonomous and rational individuals. Looking through this lens of Confucian

communitarianism, the protection of the right to work would not just be given to Thai nationals but
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extended to Karen refugees in camps as they all are members of one human family. I will discuss this

further in the next chapter.

Like other theories, the Confucian communitarian tradition and its approach to human dignity also faces
critiques. One of the major critiques stems from Liu Qingping. He argues that the Confucian
communitarian concept of the deeply social and relational self and role-based ethics supports a
hierarchical society and is incompatible with the egalitarian nature of human rights as such, as the roles
define the personhood of each individual.*”’ Liu Qingping particularly points out the Confucian
communitarian conception of the king as the father of the nation, in a parent-child model vis-a-vis his
subjects. He critiques the inegalitarian nature of the relationship between the ruler and the ruled in
Confucian communitarian tradition.*”® This critique raises concerns about the scope of power for

governments in Confucian communitarian systems and the risk of the oppressive use of state power.

I do not deny that this Confucian communitarian concept of the king as the father of the nation has been
abused by some state leaders to support their authoritarian governments and suppress human rights. In
fact, the King in Thailand is, under section 5 of the 2017 Constitution, viewed as the head of the state.®”
Accordingly, Thailand’s punitive /ése-majesté law under Section 112 of Thai Criminal Code 1957
makes it a crime to “defame, insult or threaten” the King and other members of the royal family.*'° Any
criticism of the King carries a penalty between three and fifteen years in prison.®'! This lése-majesté
law in Thailand has repeatedly been criticised for serving as a tool to silence people and suppress their

rights, with many arguing it has no place in a democratic country.®'?

However, I argue that it is important to properly understand the nature of the Confucian communitarian
notion of the king as the father of the nation. The king or government as conceptualised in Confucian
communitarianism has obligations to protect the well-being of all people in the whole world as one
harmonious family (as already mentioned early on in “all under Heaven — tianxia”).*"* In Confucian

communitarianism when a ruler as the father of nation is said to have received Heaven’s Mandate, it
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means that the ruler has received the right to rule (tianming).®'* Power is only for the sake of the people
and conditional on the ability of the ruler to protect and promote the well-being of people within the

“Four Seas”, namely, peoples from everywhere around the world "

Mencius famously states that the interests of the people are more important than that of the ruler: “the
people come first, the altars of the earth and grain (signifying political authority or the state) come
afterwards; the ruler comes last”.*'® If the government is not acting in accordance with the Way (Dao)
and the people “within the Four Seas are not satisfied and find themselves in a dire direction”, “Heaven
will withdraw its blessings (the Mandate of Heaven)” and the government would lose its legitimacy and
could be forcibly overthrown.®'” The Confucian communitarian familial paternalistic structures of
government therefore contain ethical values®'® and should not be seen or used by states to suppress

people and their rights or promote authoritarian regimes.

Although possessing different forms of reasoning and different worldviews from the liberal tradition,
using a different language rooted in a different historical time period, Confucian communitarianism still
contains within it important values which resonate in modern times. Most importantly, I have
demonstrated in this section that Confucian communitarianism possesses a conception of human
dignity, which as mentioned previously is central to the international legal framework — IRL, IHRL and
ILIP. Within this approach to human dignity, the tradition contains language and concepts which
promote inclusiveness and equality, where rights apply universally. This can play an important role in
promoting the extension of the protection of the right to work for Karen refugees in camps. Moreover,
the harmony between both the values of Confucian communitarianism and Nussbaum’s Aristotelian
vision of human dignity®"® provide a strong rationale and grounding for my turn to Confucian

communitarianism.

6.3.2. Confucian Communitarianism and Nussbaum on Human Dignity: A Meeting of Minds.
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By taking a cue from Aristotelian ethics, Nussbaum’s approach to human dignity, as analysed in chapter
2, comes into close alignment with Confucian communitarianism. Critically, Confucius and Aristotle
share a similar belief system.* Confucian communitarian and Aristotelian ethics were developed more
than 2000 years ago, in social contexts that were sharply different from our own and from each other.**!
Each ethical system is shaped by its own language, culture and traditions. While Confucius is rooted in
ancient Chinese tradition, Aristotle works within the ethical traditions of ancient Greece.®*> However,
both the ethics of Confucius and Aristotle have been viewed as mirrors of each other, and their central

questions concern the nature of the good and dignified life and the kind of person one should be.***

More strikingly, both ethical frameworks answer this question by focusing on virtue, that is, the qualities
and habits that makes a person good.*** For both, a dignified life does not imply a life of being powerful
or wealthy, but rather a life of moral virtue.*”® In Aristotle, as mentioned in Chapter 2, the question is
“what is eudaimonia (happiness/ human flourishing)?”. In Confucius, as analysed above in section
6.3.1, it is “where is the Way (Dao) to be a good person?”. Aristotle famously states that “eudaimonia
is an activity of soul in accordance with complete virtue (arete)”.**® Confucius says that “the good life
is that I set my heart on Dao, base myself on virtue (de), lean upon human excellence for support and
take my recreation in the arts”.®?’ For both, a person will be a happy or successful person and will
behave in a dignified way if they live life virtuously and are determined to do so until the end of their

days.*®® Both Aristotle and Confucius use the word “gentleman” to refer to such a person.*?’

The parallel between Aristotelian ethics and Confucian communitarianism is also rooted in their shared
beliefs on the conception of the self, that we all grow and live in a social web within which each person
is formed.®" For Aristotle, this belief is, as mentioned in chapter 2, expressed in his well-known thesis

that man is a social and political animal. Aristotle explicitly states that “the state is a creation of
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nature”®' and that “individuals are a part of the polis - the city-state ”.*** He emphasises that humans
are sociable by nature and should live with and for parents, children, wives and in general for their
friends and fellow citizens.* For Confucius, the same belief is shown in his emphasis on humanity as
deeply relational beings, where kinship ties and social roles partially constitute his conception of the
self as previously unpacked in section 6.3.1. For both Aristotle and Confucius, a person is by nature a

social being and cannot live or develop independently of society.

On this basis, they share the same ideal that the virtuous and happy life must be associated with the
communal life and emphasise the cultivation of excellence.*** They both expound and develop similar
virtues.®> For example, both Aristotelian and Confucian ethics ground themselves in the virtue of
compassion or benevolence. As mentioned in section 6.3.1, for Confucius and Mencius, this is referred
to as ren and emphasises feelings toward others. For Aristotle, this is called “magnanimity”.**¢ In
Aristotelian ethics, a person who is magnanimous will be able to display virtue on a grand scale and is
pleased to feel (pathos) for**” and confer benefits on others who are in need of help without expecting
things in return.®*® Similar to Confucius, Aristotle views “magnanimity” as the central virtue, in

particular, “a crown of the virtues”.®*

Rooting her concept of human dignity in this Aristotelian ideal of Eudaimonia, Nussbaum’s approach
to human dignity therefore goes beyond the classical liberal tradition and as mentioned in chapter 2 can
more easily speak to other non-Western cultures and traditions like Confucian communitarianism. Like
Confucius and Mencius, as analysed in chapter 2, she also rejects a concept of human dignity purely

based upon rationality and envisions a life worthy of human dignity as one that is rooted in developing
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the virtues and where human beings find “fulfilment in relations with others”. For a dignified life,
Nussbaum emphasises that people therefore should recognise diversity in society and have the ability
to become associated with other things and people outside of themselves and develop concern and

compassion towards all.**

As shown in chapter 2, Nussbaum provides a careful and detailed analysis of emotion, love and
compassion. For Nussbaum, we should start with the intense love of our parents and our passionate
need for comfort and security, and compassion then extends the boundaries of that which we know to
that which we can imagine.®*' She highlights that “we each live within a set of concentric circles, with
the innermost circle being ones’ own body, the next rung out being our close family, and the furthest
being the whole universe”.®** The task of moral development is to move these circles progressively
closer to the centre, or rather to cultivate compassion and love to extend outwards from the intense
dependency of childhood to a more mature sense of interdependence.*** For Nussbaum as mentioned in
chapter 2, the compassionate person would feel and be aware of the seriousness of misfortune or
suffering of others and see the suffering person as similar to themselves. This motivates them to help

the sufferers who are in need of help, including those who are distant.

To interpret this concept of compassion, Nussbaum employs the Aristotelian notion of imagination and

magnanimity®**

which as previously mentioned in this section, is similar to the virtue of ren. Indeed,
this is a kind of moral feeling towards all others or rather, the gradual extension of kinship feelings and
compassion to the utmost extent — the virtue of ren in Confucian communitarianism. As described in
section 6.3.1, this is a central virtue in the Confucian tradition and remains dominant in the early moral
teaching of Confucius and Mencius. Confucian communitarianism aligns with what Nussbaum has been
explaining about the concept of compassion.**® In fact, when Nussbaum starts to raise compassion as

her core idea of ethical thinking at central of human dignity, she herself has highlighted that this notion

is also central in many Asian cultures.®*®
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The alignment between Nussbaum’s Aristotelian conception of human dignity and that of Confucian
communitarianism reveals that, although they originate from very different times and places, they share
fundamental values. The interdependent and social self, familial and kinship ties and the cultivation of
virtues of care and compassion, central to human dignity in Confucian communitarianism, still makes
sense to us now throughout the ages. In fact, as mentioned in chapter 2 Nussbaum’s turn to Aristotle
was partly motivated by a sense that there was something lacking in the Enlightenment autonomous
and rationalistic view of the self. It is clear that something in this view of the person was unable to
account for the full range of human experience and so unable to fully engage with other cultures and

traditions from non-Western societies like Thailand.

Confucian communitarianism’s approach to human dignity is able to productively dialogue with
Nussbaum constitutes key evidence that the tradition is able to speak to the modern world and ground
the universal protection of modern human rights. The protracted nature of the Karen refugee situation
in Thailand, as mentioned in previous chapters, calls for fresh thinking. Although Confucian
communitarianism cannot, on its own, resolve this highly complex refugee situation, it holds
tremendous strengths. The tradition contains within it the concept of human dignity, broadly aligned
with trends in Nussbaum, but rooted in the culture of Asia and Thailand. Greater cultural salience
suggests it may have greater impact. Moreover, Confucian communitarian influence is found at the
fountainhead of the modern human rights framework in the UDHR. All of this provides a strong
rationale that warrants turning to and investigating the potential for the tradition to improve the

protections for the right to work for Karen refugees.

Conclusion:

In sum, in this chapter I found that Confucian communitarian values and concepts have deeply shaped
East and Southeast Asian countries including Thailand, and are widespread among peoples in the
country including the Karen. Although Confucian communitarianism finds its origin in a very different
historical context, the tradition develops values which encapsulate the concept of human dignity, a
concept central to the provisions of IRL, IHRL and ILIP. The Confucian communitarian approach to
human dignity is different from the individualistic account in the liberal tradition and is built upon a
vision of the deeply relational and social self. Central to human dignity in this tradition is the cultivation
of virtues within particular relations, like among family and kinship ties, and the extension of them to
their utmost extent, recognising all as family (“our brothers”) and promoting universal care,
benevolence and responsibilities upon all. This approach comes very close to Nussbaum’s and holds
potential for grounding the equal and universal protection of human rights. In turn, re-examination of
these traditional values and concepts which are more salient in Thailand may, to some extent, help to

support the realisation of the right to work for the indigenous refugees in Thai camps. My application
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of Confucian communitarian values in the promotion of this right for these Karen refugees will now

proceed in-depth in the next chapter.
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Chapter 7: The Potential of Confucian Communitarianism in the Realisation of the Right to
Work for Karen Refugees in Thai Camps.

Introduction.

In this chapter I demonstrate how the Confucian communitarian conception of human dignity, discussed
in previous chapters, can support the advancement and promotion of the right to work (including both
elements covering access to work and conditions at work) for Karen refugees. The Confucian
communitarian approach can support the realisation of this right for these indigenous refugees in three
ways. | firstly argue that though originating thousands of years ago in a very different context from
modern times, Confucian communitarianism has always recognised the central role of work in ones’
human dignity. Secondly, as mentioned in chapter 5 the tension between universal human rights
protection and the exercise of the right of the state to control borders pervade the legal frameworks of
IRL, IHRL and ILIP. These tensions are at the root of the struggle of the international legal framework

to extend the protection of the right to work for Karen refugees.

Confucian communitarianism, as analysed in the previous chapter, sees dignity as embodied in the
extension of a consciousness shaped by a sense of kinship connection and the virtues of care and the
obligations of mutual support that we have, to all, as part of one human family.**’ Taking a different
path from traditional liberalism, this Confucian communitarian approach can play a role in the
advancement of protection of human rights for all,**® including Karen refugees. I posit that this approach
can to some extent help to mitigate acute tensions under the legal framework. On this basis, it thirdly
follows that Confucian communitarianism can help the realisation of the right to work for Karen
refugees. Looking through this lens of the Confucian communitarian tradition, Karen refugees and Thai
nationals should be seen as one human family and share kinship bonds and ties. The protection of the
right to work should therefore not just be granted to nationals, but also extended to these indigenous

refugees.

To be clear, I recognise that Confucian communitarianism is not a silver bullet. However, as mentioned
in the previous chapter, revisiting the traditional concepts and values associated with Confucian
communitarianism that are common to Thailand may hold potential for acceptance and further
cooperation from the Thai government and wider society. Revisiting salient philosophical traditions can
also reveal important tools for critique. Ultimately, this approach may help to foster a more inclusive

reading of Thailand’s obligations in relation to the right to work under IRL, IHRL and ILIP, extending

847 Gu Zhengkun, Confucian Family Values as Universal Values in the 21 Century Family — Nation — World, in
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protection of this right towards Karen refugees. I also contend that the approach pursued herein can
have a wider application than the one I have focused on here. In particular, this approach may also have
valuable contributions that can apply to a wide range of other human rights and other migrants who find

themselves in similar situations to the Karen, or other indigenous groups in the region.

In what follows, I start by discussing Confucian communitarianism and the importance it places on
work in relation to a life of dignity. I then turn to analyse how Confucian communitarianism can help
to mitigate the tension between universal human rights protection and the power of states to control
migration under the legal framework. I finally demonstrate how this Confucian communitarian

approach can promote the protection of the right to work for Karen refugees in camps.

7.1. Confucian Communitarianism on the Significance of Work for Human Dignity.

Originating over 2000 years ago, Confucian communitarianism always believed in the importance of
work and the link between training and education and decent employment. Both Confucius and Mencius
recognise that the ability to seek work and gain sustenance is one of the most vital basic needs for all

and an expression of human dignity.3*

Mencius in particular states that “a clear-sighted ruler must ensure a constant means of livelihood for
people to support themselves, for parents and wife and children and care for the community”.*** For
Mencius, “people should always have adequate material goods, have sufficient food in good years and
escape starvation in bad”. **' Put differently, for Confucian communitarianism, work provides an
underpinning for a dignified life partly because material gain improves the living standards of people
and their family members. This is a perspective which holds significance when reflecting on the
protracted situation of the Karen refugees in camps. As shown in chapter 5, through access to decent
work, the Karen refugees would achieve a greater measure of income and reduce their dependence upon
prolonged aid. This would enable them not just to support themselves, but lead to improved quality of

life.

Beyond purely economic concerns, for the Confucian communitarian tradition, work is also about
discovering life purpose and moral cultivation.®> As mentioned in chapter 6, this is central to a life of

dignity. As already shown, the Confucian communitarian tradition sees people as deeply social-selves

849 Confucius, The Analects, 1.5. Mencius, 2A3. Sungmoon Kim, Confucianism, Moral Equality and Human
Rights: A Mencian Perspective, The American Journal of Economics and Sociology, 74(1), 2015, P. 164-165.
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Cambridge University Press, 2014, P. 154-178.
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and rooted deeply in particular families and communities. Within the perspective of the Confucian
communitarian tradition, through work, people can build and support families, upholding filial and
familial responsibilities.®® They can contribute to society, build social relations and find purpose in
life.*>* Mencius in particular states that people, “lacking a constant means of livelihood, will lack
constant minds”, and that lacking direction, purpose and means of sustenance there will inevitably be

negative consequences."”

He continues to explain further that if the government fails to secure people with a reasonable and
steady livelihood people can turn to crime and then be subjected to punishment. In this circumstance,
Mencius states that “the ruler does nothing other than to entrap the people”.**® For both Mencius and
Confucius, people in this case are victims of bad government and are deprived of dignity.*’ As
mentioned in chapter 6, if people “within the Four Seas are not satisfied and find themselves in a dire
direction, without support”, “Heaven will withdraw its blessings” and the government would lose its
legitimacy and likely be forcibly overthrown.**® For Confucian communitarianism, a caring and
benevolent government following the “Kingly Way” must ensure that a “constant means of livelihood
is available to everyone within Four Seas (all around the world)”.*** A good government includes
“exercising due care over education provided by village schools” for all in preparation for work, driving

them towards a life with purpose and teaching responsibilities to family and society.*®

It is important to note here that the importance of training and education in support of work opportunities
has always been recognised in Confucian communitarian tradition.*' Confucius himself was famously
depicted and referred to as “The Great Sage” or the great educator/teacher.*** For Confucius, education

and training is of paramount importance to everyone, including those who have moved from more
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distant lands, and must thus be viewed as one of the top priorities of government.*** Confucius explicitly
lists “education alongside population and wealth as the three essentials of a harmonious state”.*** Any
good government must accordingly ensure that all individuals should equally have the chance for
education regardless of their background or social status (you jiao wu lei).**> Confucius advocates
educational and training opportunities for all**® and states that that “in educating, one should let go of

all distinctions of class and other categories and accept all to learn”.*¢’

In interpreting training and learning processes, Confucius states that “day by day one is aware of what
one lacks, but month by month never forgets what one is capable of”.**® In this process of learning,
according to Confucius, people have opportunity to gain knowledge through, for example, studying the
classics and the wisdom of others and by reflecting on materials of knowledge, adapting and extending
their learning and skills to illuminate their lived experiences.*® Mencius like Confucius also states that
“learning helps people develop talents and skills, understand human relationships and become
affectionate with one another and realize virtue to the full”.*”° For both Mencius and Confucius,
education is a means to develop both virtue and talents and consequently, qualify people for job roles

and contribute to their overall development and a stable and prosperous society.®”!

To give an example, in Confucian times, civil service examinations were implemented to look for people
to work for the government.®’? An ideal was that anybody, from any background, who studies hard and

develops knowledge and skills can secure employment in government by passing the national
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examinations.®”® Confucius explicitly states that “careers in office and government are open to all who
devoted to hard learning and studying”.*”* It was common to see in the Confucian communitarian
tradition that passing the national examinations opened the way for many from different backgrounds
to enter into civil service jobs which enabled access to the most prestigious careers available at that

time %"

The relevance of this example is that it shows that Confucian communitarianism has historically seen
education as a means to display merit and as a pathway, open to all, to access careers. The career success
which is achieved through training, learning and education significantly enhances quality of life and
enables support for family and contributes to the development of society.®’® It therefore enables people
to make social connections, find purpose and live in accordance with the Way (Dao — as mentioned in

the previous chapter, a life of dignity).*”’

The emphasis of Confucian communitarianism on the value of work in relation to moral cultivation and
life purpose is important and relevant for Karen refugees in camps. As already shown in chapter 5,
without work, many Karen refugees are facing frustration. Without work and training and educational
programmes to facilitate employment, these indigenous refugees often feel hopeless and cannot see
their future. In other words, for Karen refugees, work is also about the refugees’ feelings of having
purpose, belonging and social connectedness and inclusion into the community. Through work, these
indigenous refugees can also contribute to economic growth which is of paramount important to
Thailand, especially given that the Thai economy is, as mentioned in chapter 5, falling behind its

Southeast Asian peers amid growing fears of the middle-income trap.

It is important to acknowledge, as the language used by the tradition, including in relation to work and
the economy, was formed in a very different historical time period and place, it might be considered
outdated or lacking in relevance. This is because the nature and needs of a modern economy are vastly
different from ancient and Medieval Asia. However, the principles underpinning the tradition are
timeless. The Confucian communitarian understanding of the value of work, with reference to both the

material provision of livelihoods and moral cultivation and purpose, still holds relevance. As

873 Ibid.

874 Confucius, The Analects 19.13.

875 Serene H.J. Choi and Timo A. Nieminen, Factors Influencing the Higher Education of International Students
from Confucian East Asia, Higher Education Research and Development, 32(2), 2013, P. 161-163.

876 Chenyang Li, Education as a Human Right: A Confucian Perspective, University of Hawai’l Press, 67(1),
2017, P. 41.

877 Confucius, The Analects 13.5; 15.38. See also: Xiao Qu, Confucianism and Human Rights: Exploring the
Philosophical Base for Inclusive Education for Children with Disabilities in China, Disability and Society, 2022,
P. 1455-1457.

136



highlighted in chapter 5, Nussbaum, a core modern liberal thinker, also acknowledges both of these
elements when reflecting on the importance of work and its relationship to dignity. It is clear therefore,
that the Confucian communitarian vision of the relationship between dignity and work remains
significant when thinking about the realisation of the right to work for Karen refugees. In the next
section I will now turn to demonstrate how the Confucian communitarian approach to human dignity
can play a role in supporting the extension of protection of universal human rights for the Karen

refugees.

7.2. Confucian communitarianism as a Means to Extend and Strengthen Human Rights
Protection for Karen Refugees in Thai Camps.

The tensions between the universal premise of human rights protections and the state’s right to control
migration is, as shown in chapter 5, at the root of the struggle of the legal framework of IRL, IHRL and
ILIP to extend protections for Karen refugees and in particular, the recognition of their right to work.
Human rights are supposed to provide protections for all, however, one’s migration status, which is
granted through state power, determines to what extent one can access these protections.®” States
therefore often give priority treatment for nationals and other migrants with legal status within their
territories.®” Consequently, with the status of “illegal migrant”, the Karen refugees are excluded from
accessing the universal protections of human rights. As mentioned in chapter 5, these exclusions
ultimately aim to punish and discourage further migration to Thai territories. In this section, I show that,
although taking a different path from traditional liberalism, Confucian communitarianism’s approach
to human dignity provides grounds for universal human rights protections. I argue that, to some extent,
this approach has the potential to mitigate these tensions pervasive under the current legal framework

and therefore help to extend and advance the protection of human rights to Karen refugees.

It is important to remember here that traditional liberalism, as mentioned in chapter 2, contains within
it a conception of human dignity which prioritises concepts of individual autonomy and rationality. The
system of human rights within this viewpoint comes into being by seeing people as unbound and
unencumbered by their social relationships and particular identities. In other words, in the traditional
liberal approach, universal human rights are achieved and secured by putting aside and abandoning all

antecedent moral ties and particular identities, including our family and kinship ties.

In contrast with this liberal perspective, the Confucian communitarian perspective of dignity, as

mentioned in chapter 6, sees humanity as deeply embedded within social relationships — families and
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communities - and understands that virtues are developed within particular relationships. These virtues
create obligations, duties of mutual support and universal care among people, which when extended to
all within a vision of one harmonious human family, ground rights. In other words, “what is universal
is extended from what is particular”. ®*° This promotes an inclusive and egalitarian vision of rights,
achieving the same ends as the liberal tradition but with a different societally and culturally rooted

approach.

In particular, as demonstrated in chapter 6, Confucius and Mencius’s moral teaching points to a
fundamentally inclusive vision which encompasses everyone and everything in a holistic and integrated
view of the world. Confucian communitarianism, as an ancient philosophy which predates the modern
structures of the nation-state, rests upon a pre-national conception of one harmonious world (“fianxia”
- all under Heaven).®®' The root significance of the Confucian communitarian concept of tianxia, is the

ideal of “all-inclusiveness” or in other words, of “a world with only interiority and no exteriority”.

In this inclusive “no outside” of the tianxia Confucian communitarian worldview, there are no
predetermined cultural boundaries as people are encouraged to view others, regardless of their

background or views, as part of one human family.**?

Central to this, each and every individual as
analysed in chapter 6 should extend “kinship consciousness” to its utmost extent and recognise all “close
or remote” within “the Four Seas (around the world) as our brothers”.**? The movement of peoples
within Confucian communitarianism in the tianxia system is traditionally understood through a

welcoming prism as those coming are seen as family and are treated with respect and generosity.®*

In fact, Confucian communitarianism is broadly open to movement of people and stresses the
importance of the number of people in a state as one of three essentials.*®> Confucius explicitly states
that immigration as “a movement of people into ones’ realm (migration) is a sign of good

government”.**® For Confucius, “there is good government when those who are near are pleased, those
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887 and “people from all directions flock™®® to

who are far away are drawn to immigrate to the country
it from all directions with their babies on their backs”.*** He emphasises that “those who are far off,
disadvantaged and immigrate into the country should be welcomed, given compassionate and indulgent

treatment and loved and cared for as they are all our brothers”.**

In other words, this Confucian communitarian worldview constructed around the concept of tianxia
carries within it universal connotations and involves the cultivation of an inclusive mindset, which
weakens differences in the treatment between nationals and non-nationals. Looked at through this lens,
non-nationals like the Karen refugees are viewed as more than mere “social strangers”, or autonomous
individuals with protection and rights, as conceptualised in the tradition of liberalism.*”' Rather, the
Confucian communitarian tradition would see them as “relational strangers”, as if they were part of one
human family. These non-nationals and Thai nationals are under Confucian communitarianism seen to
share one kinship bond that binds all humans and the ties of obligation that flow from that. They all

possess equal dignity and are therefore entitled to protection, treatment, care and rights.

The legal protection of human rights, which is central to human dignity, in a Confucian communitarian
approach does not just apply only to Thai nationals, but is extended to the Karen refugees in camps who
find themselves in a precarious position. For the Confucian communitarian tradition, the extension of
universal human rights protections to these indigenous refugees comes through a wider vision of a
united humanity as part of one kinship group.** Every human being, within this vision of dignity, is
due the compassion and obligations of mutual support that come from the virtues cultivated within
actual kinship connections.®* This culture and tradition regulates the exercise of universal rights

protection through emphasising shared/co-responsibilities.**

In other words, for Confucian communitarianism, these obligations, embodied in universal human
rights, should not rely for their implementation on immigration status. Instead, they are rooted in the

virtues of care that flow from this to all within the human family, and the upholding of rights that this
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entails. *3 Within this Confucian communitarian viewpoint, states should not pursue hostile policies,
including the imposition of restrictions on or exclusions from human rights, aimed at controlling and
deterring further migration. Rather, both Thailand and the wider society have responsibilities to assist
non-nationals like Karen refugees as if they were part of one human family, to help them access their
rights and promote their dignity regardless of their background. If anything, as mentioned above, for
Confucian communitarianism these indigenous migrants are in a situation of extreme disadvantage,

meriting a greater level of welcome, help and support.

It is however important to note, as I have mentioned throughout, that Confucian communitarianism is
not a panacea. The Confucian communitarian tradition, and the way it approaches topics of universal
rights through the concept of the social self and emphasis on kinship ties as described above, is not
without criticism. Seung-Hwan Lee argues that as the Confucian communitarian concept of the deeply
relational self goes against the liberal presupposition of individuals as autonomous and independent
selves, it cannot serve as a ground for theories of rights and sits uneasily with the ideals of equality and
rationality.*® He argues that the kinship role-based virtue ethics binds individuals to such an extent that

their individuality is wholly subsumed by their relational roles.”

As mentioned in the previous chapter, Liu Qingping builds upon this and presents Confucianism as
promoting a deeply hierarchical and static society. For him, those designated as holders of higher roles,
such as when the King is seen as Father of the Nation, are served by those in lesser roles. He further
argues that the relational-selves Confucian communitarianism conceptualise, in practice, limit rights
and obligations to a tightly bound blood relation in-group, which in some visions has the King at its
head.®”® For him, anyone outside of the perceived blood-group, including non-nationals, is at best seen
as an outsider less deserving of help, and at worst as a threat. He used the term “consanguinitism” to
describe what he sees as the Confucian communitarian prioritisation of family members or those who
are seen as part of the wider blood-nation, and sees the tradition as therefore unable to ground a system
of universal rights.**® On this basis, one could argue that actually existing Confucian-Asian states like
Thailand suppress rights, including the rights of Karen refugees, and that this by itself constitutes proof

that the tradition cannot ground rights.

895 May Sim, A Confucian Approach to Human Rights, History of Philosophy Quarterly, 21(4), 2004, P. 347.
Quiqi Li, The Confucian Approach to Justifying Human Rights: Beyond the Opposition between Universality
and Particularity, International Journal of Philosophy of Culture and Axiology, 17(1), 2020, P. 195.

896 Seung-hwan Lee, Was There a Concept of Rights in Confucian Virtue-Based Morality? Journal of Chinese
Philosophy, 9(3), 1992, P. 241-261.

897 Ibid.

898 Liu Qingping, Filiality versus Sociality and Individuality: On Confucianism as “Consanguinitism”,
Philosophy East and West, 53(2), 2003, P. 234.

89 Ibid.

140



It is important to acknowledge elements of these critiques. I agree that a society which strictly binds
people into specific roles by emphasising a vision of the deeply-relational self would be both
authoritarian and undesirable. Liu Qingping is right that a particularly negative version of this could see
the King as Father of the Nation hold unlimited power over all, who serve him. Such a society would
place significant limitations upon life choices, to such an extent that would impede the realisation of
human dignity and rights. However, it is important to understand that role-based virtue ethics in the
Confucian communitarian tradition does not consist of burdening “inferiors”.’” Rather, the tradition
imposes significant obligations on those who hold power, to such an extent that their power — “their
Mandate” — can fall away.”" It is certainly true that those with political power, including in Thailand as
already mentioned in the previous chapter, can and have, at times, misused some of the intellectual

resources in the tradition.

However, this can happen for any philosophy of statecraft — including liberalism.”*> The fact that a
tradition can be misused does not render it irrelevant or mean that it possesses nothing of value.
Although Confucian communitarianism came into being in the pre-modern world, and much in society
has changed since then, so much about the human condition remains the same. The bonds of kinship
and the virtues of care and compassion cultivated within humanity remain of incredible importance
today. As shown above, the Confucian communitarian emphasis on kinship ties and virtues of
obligations towards all within the human family creates an inclusive vision of care for all. To be clear,
the Confucian communitarian tradition does not limit this vision to a tightly bound blood-based in-
group. This egalitarian and inclusive vision through kinship ties contains new grounds for universal
rights and is important in supporting the extension of human rights protections to non-nationals like
Karen refugees. To some extent, this vision complements the liberal one, holding the same end, and
helps to lessen the tension between human rights protections and the right of the state to control

immigration within the current international legal framework.

On this basis, in the next section I now turn to discuss how this Confucian communitarian approach can
contribute to extend the advancement of a specific right - the right to work - for Karen refugees in

camps.

900 Joseph Chan and Sungmoon Kim are major modern Confucians, both of whom present visions of
Confucianism which are substantially egalitarian, especially so in the case of Sungmoon Kim: See at: Joseph
Chan, Confucian Perfectionism: A Political Philosophy for Modern Times, Princeton: Princeton University
Press, 2014, P. 39. Sungmoon Kim, Confucian Constitutionalism: Dignity, Rights and Democracy, Oxford:
Oxford University Press, 2023.

%01 Tbid.

902 For more information on potential misuses of the liberal tradition by leaders in liberal democratic states, see:
Johannes Von Rosen, The Securitization of Migration as a Threat to Liberal, Democratic Societies, Populism,
Peace and Security, 37(1), 2019, P. 35-40.

141



7.3. Implications for the Protection of the Right to Work for Karen Refugees in Thai Camps.

7.3.1. The Implications of Confucian Communitarianism for the Access to Work.

Regarding access to the national labour market:

One’s immigration status, as mentioned in chapter 5, remains significant when it comes to the realisation
of the right to access the national labour market under Article 6 (1) of ICESCR. Due to the status of
“illegal migrant” the Karen refugees are excluded from access to the Thai national labour market. These
indigenous refugees in camps also are, as already mentioned, excluded from the protection of this right
under ILIP and in particular, Article 17(3) of UNDRIP and 20(2)(a) of ILO Convention No. 169. In this
section I will demonstrate how Confucian communitarianism can help to read these Articles in a more

inclusive light, extending access to the Thai national labour market for all including Karen refugees.

As previously demonstrated in section 7.1, the Confucian communitarian tradition always believed that
the ability to seek work and gain sustenance is vital to human dignity and constitutes one of our most
basic needs. Access to the national labour market and employment opportunities is seen as essential for
everyone, enabling them to support themselves, family, society and cultivate virtues and generate life
purpose. Looking through the lens of the Confucian communitarian tradition, non-nationals with
precarious status like Karen refugees in camps are, as analysed in section 7.2, seen to share bonds of

kinship connections and ties with Thai nationals.

Therefore, access to work in the national labour market under Article 6(1) of ICESCR, Article 17(3) of
UNDRIP and 20(2)(a) of ILO Convention No. 169 should be granted not just to Thai nationals, but also
extended to the indigenous refugees in camps regardless of migration status and background. These
Karen refugees should receive the same care and treatment as that given to Thai nationals. For
Confucian communitarianism, extending protections and enhancing access to work in the Thai labour
market for Karen refugees in camps, as mentioned in section 7.2, flows from the cultivation of virtues

of compassion and benevolence and the resulting obligations to all in the harmonious human family.

It is important to note that Thailand is not an exception, but is one among many countries facing
demands to allow refugees access to the national labour market. There has been variation in how states
have responded to these demands, and a restrictive approach to the right to access work prevails, with
most states reluctant to ease these restrictions.’” However, there are a few states that have made some

positive progress in legalising access to the national labour market for non-nationals with precarious
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immigration status.””* Though the example I focus on below is far from perfect and requires further

905

improvement, - it shows that there is a lot that the Thai government can learn to improve the protection

of access to work for Karen refugees.

Uganda is an example of a non-Western state that has taken measures to extend access to the national
labour market to its refugee population. Central to its approach has been its inculturation of human
rights ideals into concepts and language that are rooted within its own traditions and culture, most-
notably in its use of the Pan-African concept of Ubuntu, which like the Confucian communitarian
approach has communitarian and virtue ethics groundings.’®® Despite being classified as a low-income

%7 Uganda hosts the largest number of refugees in Africa.’®® In particular, by the end of July

country
2024, the country provided a home to over 1.7 million refugees and asylum seekers.’” Most are staying
within twelve refugee camps across 12 districts.”'’ As already shown, by November 2024, Thailand

hosts some 86,539 refugees from Myanmar in the nine camps along Thai-Myanmar border.

Uganda has a far smaller population than Thailand,’'! but is hosting a higher number of refugees in
camps than Thailand. The government of Uganda has one of the most progressive refugee policies in
Africa and serves as a model example in affording refugees access to the same rights as its citizens,
including access to work.”'? In 2006, the country passed the Uganda Refugee Act into law, which in

section 29(vi) grants refugees in camps right to access employment opportunities and engage in gainful

904 Alexander Betts and Olivier Sterck, Why Do States Give Refugees the Right to Work? Oxford Review of
Economic Policy, 38(3), 2022, P. 514.

905 Paul Ogwang Tulibaleka, Keneth Tumwesigye and Kuluthum Nakalema, Protracted Refugees:
Understanding the Challenges of Refugees in Protracted Refugee Situations in Uganda, Journal of African
Studies and Development, 14(1), 2022, P. 1-11.

906 Daniel A. Bell and Thaddeus Metz, Confucianism and Ubuntu: Reflections on a Dialogue between Chinese
and African Traditions, Journal of Chinese Philosophy, 38(1), 2011, P. 78-95.

907 The World Bank, World Bank Country Classifications by Income Level (Uganda), 7 July 2022,
https://www.worldbank.org/en/news/factsheet/2022/07/07/world-bank-country-classifications-by-income-level-
uganda#:~:text=08%3 A%20What%20is%20the%20current,issued%200n%20July%201%2C%202022
Accessed by 8 August 2024.

908 UNHCR, Uganda Shows How Including Refugees Can Lift Up a Whole Society,
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society#:~:text=The%20Bidibidi%20settlement%20alone%20hosts,move%20around%20the%20country%20fre
ely Accessed by 8 August 2024,

909 UNHCR, Uganda, 31 July 2024, https://data.unhcr.org/en/country/uga, Accessed by 10 August 2024.

919 Tbid. See also, UNHCR, Uganda, 31 December 2023,
https://reporting.unhcr.org/operational/operations/uganda#toc-populations Accessed by 10 August 2024.

! In the end of December 2023, Population in Uganda is nearly 49 million while population in Thailand is
nearly 72 million. See further: The World Bank, Thailand: Population, Total,
https://data.worldbank.org/country/thailand Accessed by 8 August 2024. World Bank, Uganda: Population,
Total, https://data.worldbank.org/country/uganda Accessed by 8 August 2024.
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cation/wems_763174.pdf Accessed by 12 August 2024. UNHCR, Uganda Employment Policy Brief: Using
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https://www.unhcr.org/sites/default/files/legacy-pdf/61371d364.pdf Accessed by 10 August 2024.
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work. It is important to note that Uganda is a signatory to the Organisation of African Unity Convention

Governing the Specific Aspects of Refugee Problems in Africa (OAU Convention).”'?

The treatment envisaged by OAU Convention derives from and is understood in terms of the African
philosophical concept of Ubuntu.”'* Ubuntu, a traditional African worldview, sees human society as
deeply interconnected and emphasises sensitivity to the needs of others, through care, respect, empathy,
consideration and kindness - “I am because we are, and since we are, therefore I am”.’"> Ubuntu requires
giving a warm welcome to others and assisting them to create their own happiness and pursue their own
destiny.”'® In this way, the OAU Convention calls African countries to recognise the need to create
conditions where refugees can achieve improved lives and futures.”'” Refugees within this concept of
Ubuntu should therefore be given basic and fundamental rights including socio-economic opportunities
so that they can attain a dignified standard of living comparable with that of others or those around

them.”!®

The president of Uganda, Museveni at the Global Refugee Forum (GRF) in Geneva 2023 stressed that
the country continues its commitment to care for refugees.”’® He links the country’s open-door policy
towards refugees to Pan-Africanism and Ugandans’ commitment to the principle of Ubuntu.**® He
emphasises that “accepting refugees is part of unity with our brothers and sisters”.”*' He explains that

“it is also a component of our Pan-Africanist strategy to work for unity, in order to ensure our prosperity

913 Organisation of African Unity Convention Governing the Specific Aspects of Refugees Problems in Africa
(Adopted 10 September 1969, Entered into Force 20 June 1974) 1001 UNTS 45.

914 Callixte Kavuro, Human Dignity and the Realisation of Socio-Economic Rights of Refugees in Africa, in
Ebenezer Durojaye, Robert Doya Nanima, Abiola Idowu-Ojo and Gladys Mirugi-Mukundi (Eds), Realising
Socio-Economic Rights of Refugees and Asylum Seekers in Africa: Our Lives Matter, London: Palgrave
Macmillan, 2023, P. 85.

%15 John S Mbiti, African Religions and Philosophy, 2™ Ed, Portsmouth: Heinemann, 1970, P. 141. John L.B.
Eliastam, Exploring Ubuntu Discourse in South Africa: Loss, Liminality and Hope, Verbum et Ecclesia, 36(2),
2015, P. 1427.

916 Callixte Kavuro, Human Dignity and the Realisation of Socio-Economic Rights of Refugees in Africa, in
Ebenezer Durojaye, Robert Doya Nanima, Abiola Idowu-Ojo and Gladys Mirugi-Mukundi (Eds), Realising
Socio-Economic Rights of Refugees and Asylum Seekers in Africa: Our Lives Matter, London: Palgrave
Macmillan, 2023, P. 85-86.

917 Paragraph 1 of the Preamble of the OAU Convention.
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Africa.
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Yvonne, Ubuntu, The Constitution and the Rights of Non-citizens, Stellenbosch Law Review, 21(2), 2010, P.
221-229.

919 Ismael Kasooha, Museveni Calls for African Integration to Resolve Refugee Crisis, Office of the Prime
Minister: The Republican of Uganda, 2023, https://opm.go.ug/museveni-calls-for-african-integration-to-resolve-
refugee-crisis/ Accessed by 14 August 2024.
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and the prosperity of our brothers and sisters”.?*? This is something that is also reflected in the Confucian
communitarian tradition, which as mentioned early on, has Pan-Asian influence and sees the provision

of support and rights for Karen refugees through the lens of kinship and family.

To be clear although the Ugandan model has, as already mentioned, shortcomings, it constitutes an
approach that is far more progressive than the one seen in Thailand. One key thing to understand here
is that the achievement of progressive refugee policy in Uganda has, to some extent, been enhanced by
rooting rights in a language and cultural framework that is relevant, in Ubuntu and through Pan-African
ideals. The case of Uganda is important to highlight as, like my own research, it seeks to ground rights
in culturally salient values and traditions. There is much to learn from this approach, which in the case

of Thailand can be used to extend access to the Thai labour market for Karen indigenous refugees.

Regarding access to technical and vocational training programmes towards employment:

As I mentioned in chapter 5, even where Thailand recognises the right to access the national labour
market in law (in theory), this does not mean that significant barriers to employment in practice for non-
nationals who are in a precarious status, like the Karen refugees, are removed. The fact that they face a
lack of access to relevant skills, language training or education due to their status of “illegal migration”,
places them in a highly disadvantaged position compared to their Thai peers in terms of actual gaining

employment.

As previously demonstrated in section 7.1, the Confucian communitarian tradition, though in a different
historical context and language, always recognised the importance of training and education for all and
its value in relation to occupational opportunities. As analysed in section 7.2, when training programmes
and education are seen through the prism of Confucian communitarian thought, which treats all as part
of one human family and kinship ties, the Karen refugees would be included as bearers of this right.
This means that the right to access all levels of Thai education articulated under Article 28 of CRC and
Article 13 of ICESCR, including access technical and vocational guidance and training toward
employment under Article 6(2) of ICESCR, should be extended to the Karen refugees regardless of

their migration status.

Moreover, as mentioned in chapter 6, the provisions of the programmes of vocational training and
education in the preparation for employment for these Karen migrants also need to meet and take into
account their special indigenous needs. As already shown, the Confucian communitarianism tianxia
system promotes a vision of an inclusive and united humanity as part of one family in harmony through

kinship ties. Mencius explicitly states that among the three important things in human affairs, harmony

922 Ibid.
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among people is of the greatest significance: “good timing is not as good as being advantageously
situated, and being advantageously situated is not as good as having harmonious people”.”*® The
harmony that Confucian communitarian thought seeks is not mere agreement without recognising
difference and diversity in society.”** Instead, Confucius states that “the gentleman or junzi harmonises
but does not seek sameness, whereas the petty person (xiaoren) seeks sameness but does not

harmonise”.”%’

For Confucius, harmony is different from “sameness”, which is intolerant of difference.”® Harmony,
however, not only contains difference, but also encourages coexistence in difference.’”’ This approach
recognises differences without imposing conformity and minimises conflicts without undermining
autonomy.””® In fact, the Confucian communitarian view of harmony attaches great importance to
openness, equality and sincerity and stresses mutual respect.””’ This is important when considering a
Confucian communitarian approach towards indigenous peoples and their collective and indigenous

needs and interest.

The tradition would seek to enable the Karen refugees to maintain and practice their indigenous culture
and traditions, and to have these reflected in their education and training. In the Confucian
communitarian view, these Karen should therefore receive training programmes and education that is
appropriate to their special indigenous needs as articulated in Article 14(1) of UNDRIP, Article 27(3)
of ILO Convention 169 and Article 22(2)-(3) of ILO Convention No. 169. The provision of these
technical and vocational training programmes is crucial for the indigenous refugees in enhancing their

chances to actually acquire employment, which for Confucian communitarianism, is central to human

dignity.

Taking Uganda once again as an example, with the enactment of the Uganda Refugee Act 2006 and in
particular, Section 29(vi), Uganda guaranteed refugees in camps freedom of movement within the

country and access to employment opportunities on a par with nationals. The government includes

923 Mencius, 2B1.

924 Chenyang Li, Confucian Harmony: A Philosophical Analysis, in Vincent Shen (Ed), Dao Companion to
Classical Confucian Philosophy, Dordrecht: Springer, 2014, P. 389.

925 Confucius, The Analects, 13.23.

926 Wei Xiaohong and Li Qingyuan, The Confucian Value of Harmony and its Influence on Chinese Social
Interaction, Cross-Cultural Communication, 9(1), 2013, P. 61. Chenyang Li, The Philosophy of Harmony in
Classical Confucianism, Philosophy Compass, 3(3), 2008, P. 432.
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Web of Conferences, 153, 2023, P. 3, 4.

928 Derk Bodde, Harmony and Conflict in Chinese Thought, in Arthur Wright (Ed), Studies in Chinese Thought,
Chicago: University of Chicago Press, 1967, P. 46, 47. Baogang He, Confucianism Versus Liberalism over
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refugee protection within its own domestic framework for economic development, aiming to assist
refugees and host communities by promoting socio-economic development in refugee-hosting areas.”’
As part of these efforts the country has developed an “out-of-camp policy”, enhanced land ownership
for refugees to develop agricultural production and, crucially, allows refugees access to all levels of

education and training programmes towards work to increase their self-reliance.’*!

As I already stated in this section the Ugandan experience is far from perfect. Wide ranging structural
challenges remain, including economic crises, high unemployment and limited state funding for policies
like this aimed at supporting refugees.”** However, the approach represents a positive step in the right
direction from which Thailand has much to learn. Upholding the wvalues of Confucian
communitarianism would mean extending assistance, including training and education, to Karen
refugees in order to facilitate their actual access to work. I will now turn to demonstrate how Confucian

communitarianism can help to support just and decent working conditions for Karen refugees.

7.3.2. The Implications of Confucian Communitarianism for the Protection of Working
Conditions.

Compared with access to work, when it comes to conditions at work, the exercise of the state’s right to
control immigration has less weight as previously highlighted in chapter 5. However, a precarious
immigration status means that non-nationals like the Karen refugees are often more vulnerable to
exploitation and more likely to be experiencing working conditions that breach international standards.
They are excluded from entitlements that protect working conditions, articulated under Article 7 of
ICESCR, Atrticle 17(3) of UNDRIP and Article 20(2)(b)(c) of ILO Convention 169. I will demonstrate
in this section how Confucian communitarian thought can understand and interpret these Articles in a
more inclusive manner and therefore enhance the protection of working conditions for all, including the

Karen refugees.
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9.pdf Accessed by 10 August 2024. See also: ILO, Employment and Decent Work in Refugee and Other Forced
Displacement Contexts: Compendium of ILO’s Lessons Learned, Emerging Good Practices and Policy
Guidance, 2020, P. 68
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society#:~:text=The%20Bidibidi%20settlement%20alone%20hosts,move%20around%20the%20country%20fre
ely Accessed by 12 August 2024.
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P. 168-169.
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As mentioned in section 7.2, Karen refugee workers are not merely thought of as “social strangers” or
“outsiders” in the Confucian communitarian tradition. Between these non-nationals and Thai nationals,
the Confucian communitarian paradigm sees kinship connections, compassion and filial
responsibilities. In other words, for Confucian communitarianism, they are all part of one human family
and deserve the same levels of care and treatment. Support and protection of working conditions should
therefore be given to both Thai workers and the Karen refugee workers, regardless of their precarious

immigration status.

Beyond economic gain, as mentioned in section 7.2, the tradition sees the extension of protections at
work for Karen refugee workers through the lens of kindness, responsibility and the mutual support that
all within one harmonious family should uphold. In fact, Confucius explicitly states a principle of
“justice before profit” and that “righteousness comes first, not money” (i yi zhi shang).”** He stresses
that “the mind of the gentleman (junzi) is conversant with righteousness; the mind of the villain is

95934

conversant with gain and profit”~" and “wealth and honour that one possesses in the midst of injustice

are like floating clouds”.”*

For Confucius, when it comes to the balance between morality and self-interest, individuals should
adhere to morality first,”*® “love all and be kind”**” and “do not do unto others what you would not have
them do unto you.”938 To some extent, these human-centred virtues of Confucian communitarianism,
which emphasise a service-based ethic and prioritise the people and their needs, has importance for
shaping the behaviours/attitudes of employers’*’ and advocates treating all employees with dignity and

respect.940

It is vital to stress here that, as mentioned in chapters 6, a positive relationship between the local
community and refugees remains a significant factor when it comes to the protection of refugees.”"'

This is true in the case of the protection of refugee workers in the workplace. There are countries which

933 Confucius, The Analects 4.16.

934 Tbid.

93 1bid, 7.16.

936 Xixiong Xu and Maochuan Wang, Confucianism and Employee Treatment: Evidence from China, Corporate
Social Responsibility and Environmental Management, 2024, P. 2653.

937 Confucius, The Analects 1.6.

938 1bid, 12.2.

93 Xixiong Xu and Maochuan Wang, Confucianism and Employee Treatment: Evidence from China, Corporate
Social Responsibility and Environmental Management, 2024, P. 2652-2653. Li Yuan, Robert Chia and Jonathan
Gosling, Confucian Virtue Ethics and Ethical Leadership in Modern China, Journal of Business Ethics, 182(1),
2022, P. 119-133.

940 Weimin Xie, Jialu Guo and Hengxin Zhang, Confucian Culture and the External Pay Gap, China Journal of
Accounting Research, 16, 2023, P. 6.

941 Roger Zetter and Héloise Ruaudel, Refugees’ Right to Work and Access to Labour Markets: An Assessment,
Knomad, 2018, P. 16.
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demonstrate that, although the right to access work has not been legally implemented, de facto tolerance
of refugee employment has brought benefits and has attracted support from local people and
communities.”** Although the case below falls short of international standards,”* it has resulted in
material benefits for refugees and local host communities, improving their living conditions and their

social connections and standing.”**

The Kakuma refugee camp in Turkana County, Kenya, is a good example of the above approach.
Kakuma is Kenya’s the second largest refugee camp.’*’ Kenya adopted an ‘encampment’ policy for
refugees from the early 1990’s, placing legal restrictions on their right to work and freedom of
movement.”*® Despite Kenya’s reluctance to formally implement the right to work for refugees, a high
degree of tolerance for refugees working is present on a de facto level, alongside support from local

communities and civil society organisations.”*’

There is a vibrant economy in the Kakuma camp marketplace’*® where there are over 2000 small
businesses present, that buy and sell and hire employees.”* Locals both in Kakuma town and the wider
Turkana County use the camp market and carry out trading with refugees, generating economic benefits
for both refugees and locals, and creating greater levels of social interaction and cross-community ties
and mutual assistance.”® Compared with the rest of Kenya, Turkana County remains supportive of

refugees notwithstanding the resistance of the central government to formally grant refugees access to

%42 Alexander Betts, Antonia Delius, Cory Rodgers, Olivier Sterck and Maria Stierna, Doing Business in
Kakuma: Refugees, Entrepreneurship, and the Food Market, Refugee Studies Centre, 2019,
https://www.rsc.ox.ac.uk/publications/doing-business-in-kakuma-refugees-entrepreneurship-and-the-food-
market Accessed by 16 August 2024.

943 UNHCR, Understanding the Socioeconomic Conditions of Refugees in Kakuma Camp, Kenya — Summary,
https://www.unhcr.org/uk/media/understanding-socioeconomic-conditions-refugees-kakuma-camp-kenya-
summary, Accessed by 15 August 2024.

94 Daniela Henrike Klau-Panhans and Luba Shara, Kakuma as a Marketplace: A Consumer and Market Study
of a Refugee Camp and Town in Northwest Kenya, Washington, DC: International Finance Corporation, World
Bank Group, 2018, https://documents.worldbank.org/en/publication/documents-
reports/documentdetail/482761525339883916/kakuma-as-a-marketplace-a-consumer-and-market-study-of-a-
refugee-camp-and-town-in-northwest-kenya Accessed by 15 August 2024.
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work.”! In fact, locals living close to the Kakuma camp have positive perceptions of camp refugees and

maintain their close social and economic connections with them.”>

As I said, although this example falls short of international standards and is far from perfect, one can
see that benefits have come from the wider society’s more accommodating approach towards refugees.
The Kenyan experience in Kakuma provides evidence for the Confucian communitarian belief that the
cultivation of harmonious relations upholding rights and obligations leads to positive results. High
levels of intergroup trust and sympathy from local communities are crucial foundations for securing

better protection for refugees.

The ideals of kinship connection and the human-centred virtues of humaneness, care and righteousness
in Confucian communitarianism are important and guide local employers to further progress and
cooperation in extending protection of decent working conditions for Karen refugee workers. This in
particular includes providing Karen refugee workers with protection at work, on an equal footing with
Thai workers (including fair wages and healthy and safe working conditions), as articulated under
Article 7 of ICESCR, Article 17(3) of UNDRIP and Article 20(2)(b)(c) of ILO Convention 169. This
helps the indigenous refugees to live a life of dignity and, as mentioned in section 7.1, would also have

positive benefits for the Thai economy.

Along with complying with labour law, employers should also work with NGOs, the UNHCR and the
ILO seeking to improve decent working conditions for refugee workers. Any abuses of authority,
including opportunistic rent-seeking behaviour or manipulating the disadvantaged situation of Karen
refugees are unacceptable. While pursuing their own interest and their business wealth, employers have
to respect the rights and needs of the indigenous refugee workers and treat them with humanity and

dignity as they are all part of our one human family within the Confucian communitarian lens.

As discussed above, | acknowledge that the protracted Karen refugee situation is an incredibly complex
one. The Confucian communitarian tradition is not a panacea, and as mentioned in the previous section,
1s not without criticism and has at times been misused. However, the situation the Karen face themselves
in is alarming. It is clear that the status quo is not tenable and is not delivering the promises and
protections that these people desperately need. There is a clear need for a new approach and fresh
thinking. It cannot be denied that the Confucian communitarian tradition contains strengths within it

and in particular, possesses cultural relevance and salience in Thailand. As I have discussed, this is an

%! Alexander Betts and Olivier Sterck, Why Do States Give Refugees the Right to Work? Oxford Review of
Economic Policy, 38(3), 2022, P. 518.

952 David K. Androff, Refugee Solutions in the Age of Global Crisis: Human Rights, Integration, and
Sustainable Development, Oxford: Oxford University Press, 2022, P. 131.
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essential element when it comes to promoting and extending universal human rights. Therefore,
rearticulation of the values and philosophy of this tradition is critical. To some extent, this approach
may hold potential in promoting the advancement of Thailand’s obligations under international law in

order to protect the right to work for Karen refugees.

Conclusion:

To sum up, in this chapter I showed that though expressed in a different language and historical context,
Confucian communitarianism always recognised the importance of work in relation to dignity. The
Confucian communitarian approach to human dignity, which emphasises the extension of kinship
consciousness, benevolence and compassion to the utmost extent, takes a different way from the
tradition of liberalism, but can ground universal human rights protection. This approach can, to some
extent, help to reduce the tension between the state’s right to control immigration and universal human
rights protections under the current legal framework. Within this perspective, non-nationals with
precarious status, like the Karen refugees, are seen as part of one human family alongside Thai nationals.
Karen refugees should therefore possess the same protections for their human rights, in particular for
the right to work in both of its elements (access to work and conditions at work). As Confucian
communitarianism is rooted in Asian traditions and has shaped Thailand’s culture and traditions, these
values hold potential and strength in promoting a more inclusive interpretation of the obligations of

Thailand regarding the right to work under international law, ultimately to protect Karen refugees.
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Chapter 8: Conclusion.

In this chapter, I start by summarising the key findings of my work. I then highlight my original

contributions, before finally putting forward recommendations for future research.

8.1. Key Findings.

My thesis demonstrates that Confucian communitarianism can play a role in progressing the realisation
of the right to work for Karen refugees in Thailand’s camps. I found that although formed in a different
historical and social context, Confucian communitarianism offers values that resonate with the concept
of human dignity. Though taking a different path from traditional liberalism, the understanding of
human dignity in Confucian communitarianism is deeply rooted in Asian tradition and Thai culture and
can ground universal protection of human rights. I found that this approach can help to mitigate the
tension between universal human rights protections and state control over immigration, which stands at
the root of the difficulties of the existing international legal framework (IRL, IHRL and ILIP) to extend
the protection for the Karen refugees. Therefore, with these Confucian communitarian insights, the
realisation of the right to work should be extended to these Karen refugees on the basis that they are all
as part of one human family, connected by kinship ties and therefore receive the same care and love as
Thai nationals. I will now go into more detail on these key findings of my work as I address the findings

of my sub-questions in turn below:

- To what extent does IRL, IHRL and ILIP offer protections of the right to work for the indigenous
Karen refugees in Thai camps?

My research found that the existing tensions between universal human rights protections and the state’s
right to control immigration lies at the root of the struggle of IRL, IHRL and ILIP to extend protection
for the right to work for Karen refugees. On the one hand, the liberal ideal is that everyone is born with
inherent dignity, therefore they should have rights on an equal and universal basis, regardless of
background and nationality. On the other hand, the legal framework reserves to states the power to
control borders and designate migration status. States hold the power to determine which groups acquire
protected status, and therefore control the extent to which rights are enjoyed. This leads to a case where
the protection of the right to work is not universal and instead, is granted only to nationals and migrants
with legal status. States often prioritise protections for them over non-nationals like the Karen refugees

who are under Thai law viewed as “illegal migrants”.

In particular, Article 17(1) of the 1951 Refugee Convention only grants recognised refugees the right
to engage in wage-earning. This provision makes recognised refugees a “privileged” category of
migrants when it comes to access to work. IRL therefore remains limited in protecting Karen refugees’

the right to work as these indigenous refugees are not recognised refugees, but are categorised as “illegal
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migrants”. On this basis, I turned to IHRL to see what protections may be available for the Karen.
Although IHRL embraces the universal aspiration to extend protections to all regardless of immigration
status, this is not always the case in practice. When it comes to the right to access the national labour
market under Article 6(1) of ICESCR, one’s immigration status remains determinative. The Karen
refugees, due to their status as “illegal migrants”, are therefore excluded from the Thai national labour
market. They are also excluded from access to technical and vocational training programmes, which
would enhance their chances at securing work and forms part of their rights under Article 6(2) of

ICESCR.

Compared with the issue of access to work, the protection of just and decent working conditions under
Article 7 of the ICESCR is granted for all, regardless of their nationality or background. In other words,
ones’ migration status, which is decided by states, should have no bearing on access to this right.
However, in practice, precarious status often exposes these non-nationals like Karen refugees to
exploitation and abuse at work. Although the Karen refugees also contribute to the Thai workforce,
“illegal migration” status means that they are beyond the protection of national labour law and
vulnerable to protection standards under IHRL. Moreover, as an indigenous group, the Karen are
entitled to the protections under the provisions of ILIP. According to Article 17(3) of UNDRIP and
Article 20(2)(a) of ILO Convention No. 169, Karen refugees have a right to be free from any

discrimination in terms of employment opportunities.

States should, under Article 22(2)-(3) of ILO Convention No. 169, enact programmes of vocational
training towards employment to meet the special needs of indigenous peoples. The Karen refugees
should also have the right to be free from discriminatory conditions of labour, as articulated in Article
17(3) of UNDRIP and Article 20(2)(b)(c) of ILO Convention 169. However, in practice, like other non-
nationals with precarious status, indigenous people also lack protection for the right to work they should
be entitled to under ILIP, due to discrimination against their indigenous ethnicity. Indigenous peoples
who also are in the situation of refuge like the Karen in camps especially remain deeply vulnerable.
Their “illegal migration status” under Thai law, and their status as indigenous peoples, render them
doubly vulnerable, with violations of both IHRL and ILIP taking place in Thailand’s denial of their right
to work. In other words, the right to work under the existing international legal framework is supposedly

universal and given to all, but this is not the reality for the Karen refugees in Thai camps.

- Can Confucian Communitarianism ground a vision of human dignity consistent with the liberal
tradition?

My research found that although the term “human dignity” does not appear in Confucian communitarian
texts, as this concept was formed and later developed by liberal thinkers, the worldview contains ideas

which can be used to ground a conception of human dignity that resonates with modern ideals.
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Accordingly, for Confucian communitarianism, human dignity is not associated with the individualistic
and autonomous vision of traditional liberalism but instead refers to living a communal and flourishing
moral life. Confucian communitarian does not view the self in isolation as conceptualised in traditional
liberalism, but rather has a vision of man as being interconnected. Therefore, Confucian
communitarianism regards dignity as embodied in the extension of a consciousness shaped by a sense
of kinship connections and the virtues of compassion and care (ren) and the obligations that we have,

to all, as part of one human family.

I found that that the Confucian communitarian approach to human dignity share similarities with
Nussbaum’s which rests upon an Aristotelian framework. This is partly because Confucius and Aristotle
share a similar value and belief system. In particular, Nussbaum bases her concept of human dignity
upon the Aristotelian ideals of Eudaimonia and virtue ethics and constructs a list of core human
capabilities based upon these which she roots rights within. She does not base her concept of human
dignity purely upon autonomy and rationality and highlights that each individual lives within a set of
concentric circles, with the innermost circle being ones’ own body, the next rung out being our close
family, and the furthest being the whole universe. This is a vision of interconnectedness that is similar

to the Confucian communitarian idea of the deeply social self.

She envisions human dignity as an ideal that is rooted in developing the virtues of care and compassion
and where human beings find “fulfilment in relations with others”. This approach looks outside the
classical liberal tradition and comes into close alignment with that of Confucian communitarianism.
Nussbaum is, in fact, one of the few modern liberals who attempt to construct a concept of human
dignity which can speak to other non-Western countries. This dialogue is important as it shows that
although Confucian communitarianism originates from a different culture and society over a thousand
years ago, the tradition contains within it values and concepts that can speak to the modern world and
in particular serve as a ground for the justification of universal human rights. In my view, this is a key
finding demonstrating the potentials to promote the right to work for Karen refugees contained within
the Confucian communitarian tradition. With the Confucian communitarian vision of dignity firmly
grounded, in order to answer my main research question, my project went on to establish how the
tradition sees the importance of work in relation to human dignity and what it means for the situation

of the Karen refugees.

- Does Confucian communitarianism see a link between human dignity and work?

At the centre of the Confucian communitarian understanding of human dignity as outlined above is
also the recognition of the value of work. My research found that although originating over a thousand
years ago in a vastly different social and economic context from the modern world, Confucian

communitarianism has always seen a strong link between work and human dignity. For Confucian
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communitarianism, being able to work not only relates to material gain for improving people’s living
standards, but also enables filial responsibilities to care and support family members and contribute to
wider society. Within a Confucian communitarian perspective, access to work is more than about the
acquisition of money, but also concerns the discovery of a life of purpose, connecting people within
society and developing moral cultivation. Under Confucian communitarianism, a government must act
with virtues of care, compassion and responsibilities to ensure that a “constant means of livelihood” is
available to everyone. This includes the extension of care and compassion to non-nationals with
precarious migration status like Karen refugees and provision of job opportunities for them, which is a

crucial part of their human dignity.

- How can the Confucian communitarian approach to human dignity play a role in promoting the
protection of the right to work under IRL, IHRL and ILIP for the Karen refugees?
I found that the Confucian communitarian conception of human dignity, which emphasises a sense of
kinship connections and the virtues of compassion and care and the obligations we all have, as part of
being one human family, can promote egalitarian and universal human rights protections. This approach
grounds rights in a different way than via traditional liberalism. My research found that this way can
help to ease the tension between the state’s right to control immigration and the demands of universal
human rights protection. This tension as found above is at the root of the struggle of the existing legal
framework of IRL, IHRL and ILIP to protect the right to work for the Karen indigenous refugees in

Thai camps.

In particular, traditional liberalism roots the concept of right in the individualist vision of human dignity.
People are accordingly entitled to universal rights as they all are autonomous and unencumbered selves.
In other words, universality within traditional liberalism is only achieved through the nullification and
abandonment of particularities, including our culture, family and kinship ties. I found that in contrast
with liberalism, Confucian communitarianism achieves universality through the principle of “what is
universal is extended from what is particular”, embracing contingency and particularity. This tradition
does so by rooting universal rights within a vision of humanity as constituting one family. In this
inclusive “no outside” of the tianxia Confucian communitarian worldview, there are no predetermined
cultural boundaries as individuals are encouraged to view others, regardless of their background as part

of one human family and network of obligation.

Within the context of the family and kinship ties, one learns virtues of benevolence and justice and an
ethics of care and compassion, promoting family harmony. When cultivated, this set of virtues can be
extended outwards to eventually encompass all and bind all together in a network of obligations
ultimately derived from the family. In other words, within the perspective of Confucian

communitarianism, universal human rights can be built upon an inclusive worldview through the
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cultivation of kinship ties. I found that the inclusive and universal framework of rights that flows from
kinship consciousness and the broader worldview of tianxia has significant implications for non-
nationals who hold precarious status like Karen indigenous refugees. Within this worldview, they would
be viewed as part of one human family with nationals and therefore as bearers of the same rights

including the right to work articulated under IRL, IHRL and ILIP.

My approach emphasises the importance of cultural traditions, particularities and context as crucial
elements in the promotion of universal human rights. In my view, rearticulating rights within Confucian
communitarianism, a tradition which is rooted in Thailand and Asia, may hold real potential both as a
tool of critique and to advance local acceptance and cooperation with international standards. This
includes both at the level of the Thai government and among the wider population, helping to promote
the protection of the right to work for the Karen refugees. Ultimately, my research calls on Thailand to
examine the requirements of its own traditions and uphold these values to bring about greater

compliance with their obligations under international law to grant the Karen refugees the right to work.

8.2. Original contribution.

My research contains two aspects of originality. Firstly, I examined the situation of the Karen in Thai
camps as both refugees and indigenous peoples. This is important, as from a legal perspective it enabled
me to bring forward a legal framework — consisting of IRL, IHRL and ILIP - which takes all elements
of their identity into consideration. This original framework served as a legal benchmark throughout
my research when analysing Thai policy towards the Karen refugees in camps. This is a holistic
perspective which is not seen in any other work. Secondly, I deployed new insights on human dignity
from the Confucian communitarian tradition to promote the protection of the right to work for Karen
refugees under this legal framework. In doing so, I charted a middle ground between those who promote
the liberal universal human rights system and those who reject it and emphasise instead the role of
culture and tradition. My novel approach, which seeks this balance and elevates it to the centre of
academic legal discourse, is one which I believe has wide ranging consequences for how to engage with
human rights discourse in non-Western settings. Central to this contribution is my experience and
motivations as a scholar interested in the interplay between culture and law. It is built upon my desire
to help bridge Eastern and Western traditions to discover new ways of thinking and promote change and

is an approach which I think has significant potential for future research.

8.3. Recommendations for Future Research.
While my research has made valuable contributions, opportunities for further research remain. As
already mentioned, knowledge of what is happening in the camps in Thailand is limited and piecemeal,

and Thailand’s policy approach is often either in the Thai language or not formalised in documentary
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form. The most reliable information we have depends on reports from under-resourced third-sector
actors, who are limited in what they are able to achieve. Future research could therefore conduct
empirical research via direct engagement with both Karen refugees along with NGOs located inside
camps like CCSDPT or TBC. This could even take the form quantitative analysis relating to
questionnaires, interviews partly in order to build up a more detailed and holistic picture of what is
happening, but also partly to explore and test ideas, gain feedback and give voice to those who are

struggling.

Moreover, future research could be built upon the key findings and contributions of my work. In
particular, my approach which uses the Confucian communitarian values and virtues of kinship ties to
extend obligations and care to all to ground universal protection of human rights under international
law could have further applications. Future research could deploy these insights to promote the
realisation of Karen refugees’ other human rights, beyond the right to work (eg: the right to healthcare).
For example, given the cuts to USAID by the Trump administration in the USA and the serious impact
this has had on medical care in these Karen camps, the situation is one of pressing need but was beyond
the scope of my research. Further work could utilise my approach based upon Confucian
communitarianism to spotlight and promote universal protection of the right to healthcare for these

Karen refugees.

Furthermore, my approach could also be applied to support the recognition of the rights of other
marginalised or vulnerable groups in countries in the region where the Confucian communitarian
heritage and tradition is embedded. For example, Singapore and South Korea both share Confucian
communitarian values but have restrictive and unique approaches to the topics of asylum and refugees.
Singapore does not accept any refugees, and although South Korea has a special approach to North
Korean refugees it typically only accepts an extremely limited number of refugee applications from
other states. Refugees in both of these countries are in protracted situations lacking recognition of basic
rights under international law. Future research could use the Confucian communitarian emphasis on
kinship ties and the extension of universal care for all to promote the advancement of refugees’ rights
in these states. Human rights studies are a vast topic, and I have no doubt that Confucian
communitarianism holds insights which could be applied to a wide range of rights and issues within the
field. The end of this PhD does not constitute the final word on many of the important issues grappled
with throughout. For me this project has only deepened my interest in how culture and law, rights relate

and I intend to explore these further possibilities in my future academic projects.
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