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Chapter Three 

Developments in Rules of Personal Jurisdiction for 
Electronic Consumer Contracts in the United States 

1. INTRODUCTION 

Chapter Three will consider the rules of personal jurisdiction used to establish 

how a court in a particular State can assert jurisdiction over a defendant when 

the parties have contracted via the WWW. ' The developments in US case law 

are worthy of consideration as for a number of years the courts have had to 

tackle the "fundamental 55 2 issue of internet jurisdiction premised on traditional 

principles of personal 3 jurisdiction. At the same time, the amount of electronic 

commerce activity in the United States has continued to increase. 4 The 

emergence of rules of jurisdiction for contracts conducted online in the United 

States demonstrate the way in which traditional (internal) state jurisdiction rules 

have been singularly adapted by the courts to include commercial activity being 

conducted over the WWW across state and national borders in accordance with 

' Matthews Yeo and Marco Berliri, "Conflict Looms Over Choice of Law in Internet 
Transactions, " 1999 BNA Electronic Commerce and Law Report Vol. 4, No. 4,85. Copyright 
BNA. 
2 Ryan Yagura, "Does Cyberspace Expand the Boundaries of Personal Jurisdiction? " (1998) 38 
IDEA 301 at p. 301. Denis T. Rice, "A Cyberspace Odyssey Through US and EU Internet 
Jurisdiction, " Practising Law Institute, Patents, Trademarks and Literary Property Course 
Handbook Series, Fifth Annual Internet Law Institute, New York 9-10 th July 2001, San 
Francisco, 23-24 July 2001,421 at p. 429. 
3 Rules of jurisdiction for tortious disputes are out with the scope of this thesis and chapter. 
4 OECD, "Measuring the Information Economy" report, Chapter One, supra. Asaad Siddiqi, 
"Welcome to the City of Bytes? An Assessment of the Traditional Methods Employes in the 
International Application of Jurisdiction Over Internet Activities - Including A Critique of 
Suggested Approaches, " 2001 14 N. Y. Int'l L. Rev. 43 at p. 64. 
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the US Constitution. 5 This Chapter will demonstrate how the modification of 

existing jurisdiction rules to encompass commercial activity directed via web 

sites to a party (such as a consumer) domiciled in another state have been crucial 

in determining whether businesses intended to pursue commercial activities 

there. Compared to the approach of the United Kingdom courts where there has 

been very little case law on electronic commerce disputes (including those 

involving consumers) ,6 
it has been the courts in the United States 7 that have 

had to consider the application and "adaptation" 8 of existing principles of 

jurisdiction in the context of electronic commerce. The approaches of Europe 

and the United States in determining jurisdiction rules demonstrate how such 

rules have been developed in different ways. The US cases concerned with 

jurisdiction issues on the Internet have covered a far wider subject area than 

consumer protection, with the majority of disputes seeking determination of 

specific jurisdiction on intellectual property rights, particularly trademark 

infringements 9 and domain name disputes 10 through to claims in tort for 

5 J. T. Westermeier, "Personal jurisdiction: Today's Hot Issue in E-Commerce, " JILT, 
http: //eli. warwick. ac. uk/jilt/98-3/westei-meier. liti-nl. 
6 American Bar Association, Agne Lindberg, note 90 infra and the ABA report, note 88 infra at 
p. 65. Yagura, note 2 supra at p. 309. 
7 Stephan Wilske and Teresa Schiller, "International Jurisdiction in Cyberspace: Which States 
May Regulate the Internet? " ht! p: //www. law. iiidiaiia. edu/fclj/pLibs/v5O/noI/wilske. htmI 
(obtained 19/06/0 1). 
8 Richard Rochlin, "Cyberspace, International Shoe and the Changing Context for Personal 
Jurisdiction, " 2000 Conn LR 32: 653 at p. 654. 
9 For example, Maritz v Cybergold, 947 F. Supp. 1328 (E. D. Mo. 1996). 
10 For example, No Mayo--San Francisco v Memminger, 1998 U. S. Dist. LEXIS 13154 (N. D. 
Cal. 1998) where the US District Court for the Northern District of California held that there 
was no jurisdiction in Hawaii over a registered trademark and domain name dispute. 
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defamation 11 and personal injury. 12 Nevertheless, these cases can shed light on 

the lower court's application and modification of existing jurisdiction rules to 

disputes concerning electronic consumer contracts. The common focus of these 

cases is that they seek to establish personal jurisdiction where the plaintiff is 

situated, thereby of benefit to the majority of consumers who would want to 

raise proceedings in their own jurisdiction. In particular, the cases will 

demonstrate the courts' tendency to focus on whether constitutional "Due 

Process" is satisfied when the dispute involves, inter alia, the defendant's online 

commercial activities. The cases illustrate that the courts have assessed whether 

the two main requirements of specific personal jurisdiction, namely purposeful 

availment and 'fair play and substantial justice' in accordance with 

constitutional "Due Process, " have been satisfied. 13 In order to ensure that 

consumers and businesses are provided with a certain and predictable 

jurisdiction rule for consumer contracts, the following question posed by 

Lockerby (and repeated by Rochlin) 14 needs to be addressed. 

"... just how much of a nexus is required between the electronic 
transaction and the forum seeking to exercise jurisdiction? " 15 

Lockerby reinforces the importance of a choice of forum clause to associate the 

parties' online activities with a particular location. However, as this Chapter 

" For example, Heroes Inc. v Instruction Set, 958 F. Supp. I (D. D. C. 1996) and Revell v Lidov 
317 F. 3d 467 C. A. 5 (Tex. ), 2002 Dec 31,2002, a Fifth Circuit defamation case. 
12 For example In re Ski Train Fire in Kaprun Austria on November 111,2000,2003 WL 
22909153 S. D. N. Y 09/12/03. 
13 Perry et al, "Personal Jurisdiction in Cyberspace Where Can you be Sued, And Whose Laws 
Apply? " New York Law School Communications Media Centre, Volume V11, No. 1, Fall 1998, 
htlp: //www. ci-ncilyls. edu/public/MLP/pe! Uf98. htm (obtained 30/11/00). 
14 Rochlin, note 8 supra at p. 665-667. 
15 Michael J. Lockerby, "Non-Contractual Legal Problems, " 1999 IBL 244. 
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will illustrate, the US courts will only uphold a choice of forum clause as 

reasonable if there is a sufficient link between the forum selected and the 

parties' dispute. As the previous chapter has demonstrated, if a foreign business 

intended that its active or interactive web site enabled consumers to contract 

with them, consumers must be able to sue that business in their own jurisdiction. 

It is therefore submitted that the link between the forum and the parties' dispute 

should be demonstrated by the business' intention to target its cross-border 

commercial activities online via an active or interactive web site. 

Nevertheless, determining the extent of activities directed to individuals in a 

particular state via web sites requires a coordinated and harmonised approach 16 

to ensure consistency 17 in asserting jurisdiction and maintaining consumer 

confidence and business investment in electronic commerce. A coordinated, 

consistent and predictable approach is required regardless of whether the 

defendant business is situated in another US state or out with the US. As 

Fitzmaurice and Mody explain, to date, the Supreme Court has "disallowed clear 

cut rules" of personal jurisdiction. 18A consistent and predictable approach can 

be achieved in two ways. Firstly, the Supreme Court must endorse the "Sliding 

Scale" test as amended by the Fourth Circuit Court of Appeal in the ALS Scan v 

16 John R. Aguilar, "Over the Rainbow. European and American Consumer Protection Policy 
and Remedy Conflicts on the Internet and a Possible Solution, " International Journal of 
Communications Law and Policy Winter 1999/2000, Issue 4. 
17 Julian S. Millstein, Jeffrey D. Nueburger and Jeffrey P. Weingart, Doing Business on the 
Internet Forms and Analysis, Law Journal Seminar - Press, New York, 1997 at p. II-1. 
18 Kevin M. Fitzmaurice and Renu M. Mody, "International Shoe Meets the World Wide Web. 
Whither Personal Jurisdiction in Florida in the Age of the Internet? " 1997 Fla BJ 71,22. 
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Digital Service Consultants Inc. 19 This amendment would incorporate the 

specific requirement from ALS Scan that a business who uses a web site with the 

manifest intent of pursuing commercial activity in the forum should be subject 

to the jurisdiction of that forum. Secondly, as the previous Chapter 

demonstrated, jurisdiction rules must be provided when the defendant is 

domiciled in another country out with the EU. If the rules of jurisdiction for 

electronic consumer contracts are to provide legal certainty and predictability, 

such rules must apply to businesses not situated in a US state. As Silberman and 

Lowenfeld confirm 

64 
... principles of conflicts do not operate only within the boundaries of 

the United States [ 
... 

] private international law has a role to play in 
thinking about choice of law, jurisdiction and the enforcement of 
judgments. , 20 

As Chapter One indicated, it is crucial that consumers can sue a foreign business 

in their own jurisdiction. Over the years, a number of factors have impinged 

upon the quest for cohesive specific personal jurisdiction rules for electronic 

commerce contracts in the United States. One factor is the different emphasis 

attributed to intra-state disputes 21 in comparison to disputes between parties 

domiciled in different countries, essentially "true conflicts. 1,22 In the former 

case, Cavers describes the situation where the judge is "confronted by the laws 

19 ALS Scan v Digital Service Consultants Inc., 293 F. 3d 707 (4 1h Circuit 2002). 
20 Linda J. Silberman and Andreas F. Lowenfeld, "A Different Challenge for the ALI: Herein of 
Foreign Country Judgments, an International Treaty, and on American Statute, " 1998 74 Indiana 
U 1,635 at p. 647. Word in brackets modified. 
21 Eugene F. Scoles and Peter Hay, Conflict of Laws, 2 nd ed, West Publishing Co, St Pauls 
Minnesota, 1992. 
22 A. E. Anton, Private International Law, 2 nd ed, W. Green, Edinburgh, 1990 at p. 3-4 ; Russell J. 
Weintraub, Commentary on the Conflict of Laws, 4th ed., The Foundation Press, New York, 
2001 at p. 1 (where he refers to the Restatement (Second) Conflict of Laws §2 (1971)) 
Silberman and Lowenfeld, note 20 supra at p. 647. 
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of two states. " 23 However as Anton explains, "true conflicts" arlse when the 

parties to a cross-border dispute are situated in different countries. 24 As the 

previous two Chapters demonstrated, the parties who contract by electronic 

means may be domiciled in different parts of the same country, for example the 

United Kingdom or the United States, or in completely different countries. 

Another explanation is that both the tests and decisions in these cases are 

predominantly fact-based, 25 and consequently "lacking in predictability and 

precision. ig 26 Despite the fact-based nature of the specific personal jurisdiction 

tests, Abramson believes that the tests provide flexibility which is advantageous 

as electronic commerce continues to develop. 27 Another factor is that these 

rules, like the Brussels Convention 1968, pre-dated the Internet and WWW. 

Furthermore, a justifiable criticism of the courts in the early years of applying 

rules of personal jurisdiction to cases involving web sites was that decisions 

such as Inset System, Inc. v Instruction Set 28 demonstrated "inconsisten[cy] 5ý 29 

and a lack of understanding regarding the effect and accessibility of a web site. 30 

In response, states have either upheld or refused jurisdiction based (albeit not 

23 David F. Cavers, The Choice ofLaw Process, University of Michigan Press, Michigan, 1965 
at p. 9. 
24 Anton, note 22 supra. 
25 The American Bar Association's report, note 88 infra at p. 57. 
26 Leslie Abramson, "Clarifying "Fair Play and Substantial Justice": How the Courts Apply the 
Supreme Court Standard for Personal Jurisdiction, " 1991 Hastings Const LQ 18: 441 at p. 446. 
27 Abramson, ibid. 
28 Inset System, Inc. v Instruction Set 937 F. Supp. 161 164 (D. Conn. 1996); specifically 
highlighted in the American Bar Association's Report, note 88 infra. 
29 Joseph S. Bums and Richard A. Bales, "Personal Jurisdiction and the Web, " 2001 53 Me. L. 
Rev. 29 at p. 30-31 and p. 46. Word modified for syntax. Christine E. Mayewski, "The Presence 
of a Web Site as a Constitutionally Permissible Basis for Personal Jurisdiction, " 
http: //www. law. iiidiaiia. edLi/iIi/v73/noI/niayewski. liti-nl (obtained 19/06/01) and Ahi Mitrani, 
"Regulating E-commerce, E-contracts and the controversy of Multiple Jurisdiction, " [2001] 7 Int 
TLR 2,50 at p. 59. 
30 Rice, note 2 supra p. 429. 
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entirely) on the level, extent and purpose of web site accessibility and activity 

directed to persons in those states in accordance with existing specific personal 

jurisdiction tests, partly derived from the US Constitution. The "active - 

passive" web site distinction, more commonly referred to as the "Sliding Scale, " 

used to differentiate web site activities whilst useful, is now not the only factor 

used to establish jurisdiction over a business situated in another state or out with 

the United States. Furthermore, despite the increasing number of cases 

premised on web site activities in the forum at both Federal and Circuit Court 

level, both the "Sliding Scale" (as modified) and the "effects" tests have yet to 

be affirmed by the US Supreme Court as suitable tests for determining the 

constitutionally significant 31 matter of jurisdiction over electronic commerce 

disputes. As Rochlin confirms, another reason for the "difficult and arbitrary 

nature" 32 of the "Sliding Scale" test is because the Supreme Court has 

"not yet had occasion to shape the contours of jurisdictional analysis for 
cyber-claimants, most if not all of these issues are being decided at the 
district court level with very little guidance. " 33 

Rather than looking to the Supreme Court for endorsement of the "Sliding 

Scale" test or "new or applicable precedent, 33 34 Rochlin argues that an 

64eamings analysis" test should determine whether a separate 'cyber-court' has 

jurisdiction. With respect, an analysis of business earnings would be a 

subjective method of establishing whether the business purposefully availed 

31 Ronald A. Brand, "Due Process as a Limitation on Jurisdiction in U. S Courts and a Limitation 
on the United States at the Hague Conference on Private International Law, " February 1998, 
available at http: //www. state.,, izov/www/global/legal affairs/brand. hti-nl (obtained 01/12/00). 
32 Rochlin, note 8 supra at p. 665. 
" Rochlin, ibid at p. 654. 
3' Rochlin, ibid at p. 654. 
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itself by doing business in the jurisdiction. There must be a clear and 

predictable jurisdiction rule for electronic consumer contracts regardless of the 

value of the transaction concerned. Businesses could use Rochlin's "earnings 

analysis" test to forum shop and avoid jurisdictions with the lowest business 

earnings threshold. Green also criticises the "Sliding Scale" test as 

"insufficient" and advocates a "real space" argument based on targeting. Whilst 

evidence of the business' intention to target consumers is desirable, Green's 

criticism is premised on the existence 35 of interactive web sites. However, such 

a criticism does not appreciate the express reference to interactive web sites in 

the "Sliding Scale" test and the fact that many web sites are 'interactive' in 

nature. The lack of endorsement by the highest courts in the United States is 

also Geist's key criticism of the "Sliding Scale" test. 36 Geist argues that the 

question the courts should pose is whether a business intended to target its web 

site towards a particular jurisdiction by applying a three-stage test. 37 Since 

Zippo, numerous cases in the United States have examined whether the content 

and activities of a web site are sufficient to establish jurisdiction in the forum 

38 
where web site activity has occurred. By analogy, there are important 

implications for the consumer. If the business intentionally targets its activities 

35 Jason Green, "Is Zippo's Sliding Scale a Slippery Slope of Uncertainty? A Case For 
Abolishing Web Site Interactivity As A Conclusive Factor in Assessing Minimum Contacts in 
Cyberspace, " 2001 34 J Marshall L Rev 1051 at p. 1075. 
36 Michael Geist, "Is There a There? Towards Greater Certainty for Internet Jurisdiction, " 2001 
16 Berkeley Tech Law Journal 1345. 
37 Geist, note 36 supra at p. 1363. 
38 Referred to as the "highway approach" by Bums and Bales, note 29 supra at p. 32 ; Loma E. 

11 Gillies, "Adapting International Private Law Rules for Electronic Consumer Contracts, in 
Charles E. F. Rickett, and Thomas G. W. Telfer, (eds), International Perspectives on Consumers' 
Access to Justice, Cambridge University Press, 2003 at p. 374. 
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at the consumer's jurisdiction via a web site, the consumer should be provided 

with juridical protection. 39 The present author has previously remarked that 

"(E)stablishing jurisdiction at the consumer's domicile would clearly be 
advantageous to the consumer, given that they are more likely to know 
the rules and procedures of their own jurisdiction or at least or identify 
them more quickly than if the jurisdiction was elsewhere, such as where 
the business is located. )5 40 

The present author has also previously argued in Chapter One that "most 

consumers will be unable to fund the cost of pursuing a case either in another 

US state or country. " 41 Whilst an approach that includes intentional targeting is 

now required, the penultimate section of this Chapter will demonstrate that the 

modified "Sliding Scale" test provided by the Fourth Circuit in ALS Scan v 

Digital Service Consultants Inc Digital Service Consultants Inc. 42 is preferred 

to Geist's three stage targeting test. If a business intended to target consumers 

in particular jurisdictions via an active or interactive web site and the 

communication between the parties leads to a contract, a consumer must be able 

to sue the business in his own jurisdiction. 

Despite the extent to which the "Sliding Scale" test in Zippo Manufacturing v 

Zippo Dot Com 43 has been used to determine the level of web site activity in a 

particular case, its continued application has been recently reassessed in ALS 

39 Gillies, ibid at p. 377. 
40 Gillies, ibid. 
4' Gillies, ibid. Chapter One supra. 
42 ALS Scan Inc., note 19 supra- 
43 Zippo Manufacturing v Zippo Dot Com, Inc. 952 F. Supp, 1119. 
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Scan v Inc. 44 At the same time, the lower courts have also endorsed the 

"effec& 5 45 test as a basis of personal jurisdiction predominantly for tort 

disputes. The most important recent responses by the US Supreme Court were 

in Young v New Haven Advocate 46 and Healthgrades. com v Northwest 

Healthcare Alliance. 47 In Young, the Supreme Court refused to consider the 

Fourth Circuit's earlier decision in ALS Scan Inc 48 as to whether the Zippo 

"Sliding Scale" of internet jurisdiction breached constitutional "Due Process. " 

Despite this, as the final section of this Chapter will demonstrate, the ALS Scan 

decision has been subsequently acknowledged by several other Circuit Court of 

Appeals. In Healthgrades, the Supreme Court refused to review the Ninth 

Circuit Court of Appeal's decision to permit the Washington District Court to 

assert jurisdiction using the "effects test. 55 49 Rice has remarked that whilst the 

"effects" test has been equated to "targeting" activities towards a jurisdiction, he 

regards the two as different. Aciman and Vo-Verde also agree that the tests are 

different. Those authors suggested that targeting requires "specifically 

reach(ing) persons in a forum, 5ý 50 for example via a web site. By comparison,, 

the "effects" test did not traditionally, until Blumenthal v Drudge, refer to 

44 ALS Scan Inc., note 19 supra- 
45 Rice, note 2 supra at p. 437 and 517 et seq. 
46 Young v New Haven Advocate US No 02-1394. 
4' Healthgrades. com v Northwest Healthcare Alliance US 02-1250. 
48 ALS Scan Inc. v Digital Service Consultants Inc, note 19 supra. 
49Northwest Healthcare Alliance v Healthgrades. com 2002 WL 31246123 (9h Circuit 
Washington) ; see 'post Zippo' discussion, infra. 
50 Aciman and Diane Vo-Verde, "Refining The Zippo Test: New Trends on Personal Jurisdiction 
for Internet Activities, " 2002 19 Computer and Internet Law at p. 19. 
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technology 51 but was focussed on whether the effects the parties conduct could 

be felt in the forum. However, the emergence of a requirement to directly target 

activities at a particular state in Graduate Management Admission Council v 

Raju 52 demonstrates how the "effects" test and the modified "Sliding Scale" test 

(as adapted by ALS Scan) both seek to satisfy the same end. In any event, there 

have been two tests, 53 the "Sliding Scale" and "effects" tests, which the courts 

have used to satisfy "Due Process" and thereby determine jurisdiction over an 

electronic commerce dispute. 

For these reasons, this Chapter will argue that harmonisation of jurisdiction 

rules for electronic consumer contracts must be achieved by retaining the 

"Sliding Scale" test and incorporating a "directly targeting activities" test. Such 

a test would be satisfied when a business intended to contract with foreign 

consumers via an active or interactive web site accessible in the consumers' 

jurisdiction. Jurisdiction ought to be established when the parties or their 

activities are, as the first Chapter highlighted, "intuitively" 54 connected to a 

particular jurisdiction. Alternatively if such an option is neither politically 55 nor 

51 Blumenthal v Drudge 992 F. Supp. 44 (D. D. C. 1998). Aciman and Diane Vo-Verde, ibid et 
seq. The extent to which this difference remains will be considered in the discussion of 
decisions post-Zippo infra. 
52 Graduate Management Admission Council v Raju, E. D. Va No. 02-58 I-A 23/01/03. 
53 Mark C. Dearing, "Personal Jurisdiction and the Internet: Can the Traditional Principles and 
Landmark Cases Guide the Legal System into the 21't Century? " 4J Tech L& Pol'y 4, (Spring 
1999), at hap: Hiournal. law. ufl. edu/-techlaw/4/dearinR. html. 
54 Green, note 35 supra at p. 1055. 
55 Aguilar, note 16 supra, who points out the US government's preference for self-regulation. 
Department of State, Off ice of the Legal Adviser Memorandum Regarding International 
Electronic Commerce Projects "Review of possible future Ecom Projects ... .. (M)any issues have 

arisen as well as a growing body of jurisprudence in the US and some other countries over the 
last two years, but few internationally recognised answers exist ... " 
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legally endorsed, the test of personal jurisdiction for electronic consumer 

contracts must be sufficiently consistent across the spectrum of web site 

activity 56 that is neither circumvented by a lack of guidance from the Supreme 

Court 57 
nor the level of activity required to satisfy constitutional "Due 

,, 58 Process. Whilst the lack of endorsement could be attributed to a historical 

lack of agreement on whether the government or industry should regulate 

electronic commerce, 59 that debate has now been superceded by the need to 

provide a consistent and predictable jurisdiction rule for electronic consumer 

contracts. As the cases Hanson v Denckla 60 and Weber v Jolly Hotels 

confirmed, "(T)he Supreme Court has long recognised that personal jurisdiction 

must adapt or progress in technology.,, 61 This view is reinforced by Gasparini's 

comment that rules of personal jurisdiction are not static and need to adapt to 

changes in the speed and frequency of cross-border communications and 

56 Siddiqi, note 4 supra at p. 75 advocates modification of the "Sliding Scale" test. Green, note 
35 supra. 
57 A matter that has been highlighted already in terms of general inconsistencies in the Supreme 
Court's purported "preoccupation with domestic constitutional puzzles... " forfeiting their 
potential use in a "... model for international cooperation... " in comparison to the EU ; Friedrich 
K. Juenger, "A Shoe Unfit for Globetrotting, " 1995 25 UC Davis LR 1027 at p. 1037 and 1044. 
See also Friedrich K. Juenger, "Jurisdiction, Choice of Law and the Elusive Goal of Decisional 
Harmony, " in Mathilde Sumampouw, L. A. N. M. Bamhoom, Judith A. Freedberg- Swartzburg, 
J. J. M. Tromm, and J. A. Wade (eds), Law and Reality, Essays on National and International 
Procedural Law in Honour of Cornelis Carel Albert Voskuil, Martinus Nijhoff Publishers, 
London, 1992 ; Yagura, note 2 supra at p. 309. 
58 Rice deems constitutional principles (ie Due Process) a "limit[ation]" compared to the EU; 
Rice, note 2, supra at p. 453. Word modified for syntax. However this has been regarded as an 
advantage of due process ; Michael L. Russell, "Back to Basics: Resisting Novel and Extreme 
Approaches to the Law of Personal Jurisdiction and the Internet, " 1999 30 U. Mem. L. Rev 157 at 

177. 
Aguilar, note 16 supra. 

60 Hanson v Denckla, 357 US 235 (1958). 
61 Young, note 46 supra and Healthgrades. com, Inc., note 47 supra. Weber v Jolly Hotels 977 
F. Supp 327 334 (D. N. J, 1997). 
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commercial activities. 62 Nevertheless as Siddiqi stresses, "(T)he Supreme 

Court has not discussed the impact that Internet technology might have on the 

analysis of personal jurisdiction. " 63 The Chapter will demonstrate that a 

"reassessment" 64 of personal jurisdiction is necessary and that directing or 

targeting commercial activities at a particular state via an active or interactive 

web site must be the basis of a harmonised approach in determining jurisdiction 

of an electronic consumer contract. 

2. CONSUMER PROTECTION AND LAW IN THE UNITED STATES 

The US Federal Trade Commission ("FTC") is responsible for "enforc[ing] 

federal consumer protection laws [to] prevent fraud, deception and unfair 

business practises" 65 in their "primary mission to protect consumers" 66 

throughout the United States. Matters relating to consumer protection and 

electronic commerce fall within this remit. 67 In September 2000, the FTC 

issued a report 68 that recommended effective core consumer protections 

premised on the OECD's recommendation that consumers should be provided 

6' Louis U. Gasparini, "The Internet and Personal Jurisdiction: Traditional Jurisprudence for the 
Twenty-First Century Under The New York CPLR, " 2001 12 Alb LJ Sci & Tech 191 at p. 195. 
63 Siddiqi, note 4 supra at p. 68. 
64 Keith S. Dubanevich and Alec J. Shebiel, "Personal Jurisdiction in the Silicon Forest, " 2001 
62-Dec Or. St. B. Bull 21 at p. 22. 
65 Federal Trade Commission, "Guide to the Federal Trade Commission, " available at 
http: //www. ftc., oov. /bcp/coiiliiie/pubs/general/guidetoftc. htm. Word in brackets modified and 
added respectively. 66 Ibid. 
67 Federal Trade Commission Act 15 USC ss. 41-58. The FTC also has a Bureau of Consumer 
Protection, examples of its range of work can be viewed at hllp: //www. ftc. gov/bcp/bcp/htmi 
(obtained 8/09/00). 
68 The FTC considered different views with respect to e-commerce regulation and agreed as a 
minimum that consumers should receive the same level of protection online as they receive 
offline, analogous with the OECD's Guidelines for Consumer Protection in Electronic 
Commerce, Chapter One supra. 
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with the same level of protection whether they contract via the WWW or by 

other traditional means of communication. The FTC's report also recommended 

greater use of ADR as methods of "partial convergence" of laws "in appropriate 

areas" including jurisdiction rules for contracts conducted by electronic means. 

The Office of the Legal Adviser in the Department of State is also responsible 

for gathering and disseminating information on matters concerning international 

private law. 69 A recent example of this was the consultation on the Hague 

Conference's Judgments Convention project. In addition, each state has its own 

consumer protection laws analogous to the Federal Trade Commission Act. The 

Uniform Commercial Code protects the consumer in respect of sale of goods 

matters. In brief, sections 2-601 and 2-719 provide that the consumer can return 

non-conforming goods and that the seller is bound to inform the consumer what 

remedies (including level of damages) are available respectively. Jurisdiction 

agreements in consumer contracts are generally upheld by the Unites States 

courts provided (as will be considered later) that such agreements are not 

obtained by unfair or deceptive means. It is with this in mind that the consumer 

who contracts with a foreign business by electronic means will have to carefully 

consider how he can establish jurisdiction where he is domiciled. Aguilar 70 

demonstrated that whilst the US e-commerce policy has addressed "cybercrime 

and unfair e-business practices, 55 71 there was a need to address "e-consumer 

69 The Private International Law Database of the Department of State's Office of Legal Adviser 
can be viewed at ht! p: //www. state. vov/www/global/IegaI-affairs/private intl law/litnil (obtained 
01/11/00). 
70 Aguilar, note 16 supra at p. 8 and 12. 
7' Aguilar, ibid at p. 12. 
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protection" or remain behind other regional areas such as the EU. Furthermore, 

since "Due Process" requires an element of fairness to the foreign defendant, it 

is necessary that the "Sliding Scale" test is modified to incorporate the business' 

intention to target foreign consumers. 

3. THE REGULATION OF E-COMMERCE IN THE UNITED STATES 

The United States is widely regarded 72 as one of the most active countries 

participating in electronic commerce. 73 As the first Chapter demonstrated, the 

onset of electronic commerce facilitates the "disintermediation" 74 of the 

consumer contract and consumer protection laws. The distintermediation of the 

consumer contract continues to question the effectiveness of current juridical 

protection for consumers. 75 Whilst the consensus in the United States is that the 

Internet as a whole requires to be regulated, 76 how regulation should be 

imposed and enforced and by whom (whether industry or government) has 

historically been part of a wider debate on the regulation of jurisdiction for 

72 OECD, "Consumers in the Online Marketplace: The OECD Guidelines Three Years Later, " 
Report by the Committee on Consumer Policy on the Guidelines for Consumer Protection in the 
Context of Electronic Commerce, " DSTI/CP(2002)4/FINAL, 3 February 2003, available at 
http: //www. oecd. oiig (hereafter referred to as the 'OECD 2003 Report'); OECD, "Measuring the 
Information Economy 2002", Chapter IV Electronic Commerce, August 2002, available at 
littp: //www. oecd. org. /dataoecd/34/35/2771139. pd (hereafter 'OECD 2002 Report) where it was 
reported that "(I)n January 2000, the United States had 65% of the total OECD-area secure 
servers, " (at p. 60) second only to Iceland. 
73 OECD 2002 Report, ibid at p. 66 where it states that (alongside Denmark, Sweden and the 
United Kingdom) " ... about 38% of individuals using the Internet ordered products in 2001" in 
the United States. Furthermore the report confirms that "(E)-commerce retail sales in the second 
quarter of 2002 accounted for 1.2% of total sales. " 
74 John Rothchild, "Protecting the Digital Consumer: The Limits of Cyberspace Utopianism, " 
1999 Ind LJ 74,893 at p. 895-897. 
75Rothchild, ibid at p. 912. 
76 Chicago-Kent Project on Internet Jurisdiction at 

guide. 
html, Internet and the Resources pages. http: /, '\ýýýN, w. kentlaw. edu/cyberlaw/resources/. p 
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cyberspace. 
77 The position of on-line sales and fraud , 

78 
tax matterS79 and 

security and privacy are just a few of the key issues that the United States has 

addressed. However, Aguilar has argued that a lack of agreement on how the 

Internet should be regulated contributes to a lack of "e-consurner protection" in 

the United States . 
80 Geist's observation that "governments and the private 

sector are equally capable of moving either fast or slow on Internet policy with 

equally questionable results" 81 goes some way to explain why, unlike the EU, 

there are no legislative measures providing juridical protection for consumers in 

the US. 

In the 1997 "Framework for Global Electronic Commerce, " (the then) President 

Clinton and Vice-President Gore maintained that "... governments should 

,, 82 
encourage industry self-regulation wherever appropriate Later in the 

same paper, Clinton and Gore 

64 
... urge UNCITRAL, other 

associations, and other private 
this area. " 83 

appropriate intemational bodies, bar 
sector groups to continue their work in 

77 Chapter I supra. 
78 Rothchild, note 74 supra at p. 904 et seq where he cites Cella and Reed, "(T)he swindles over 
the Internet are no different from the confidence games of the past: the only difference is the 
medium. " 
79 Clare Saliba, "California Lawmakers Push for Net Tax, " E-Commerce Times, 31 August 
2000, at http: //www. ecoini-nercetimes. com/news/articles2OOO/OOO831-8. shtml, Megan Holohan, 
"California Senate Passes Net Sales-Tax Bill, " The Standard, 31 August 2000, at 
littp: //www. tliestandard. com/article/display/O, I 151,18144,00. htmi and Anita Horn, "Internet 
Transaction Taxes: The Need for Jurisdictional Integration, " 2001 9 CommLaw Conspectus 29. 
80 Aguilar, note 16 supra at p. 14. 
81 Michael Geist, "The Tortoise, the hare and the Internet, " The Toronto Star, 29 July 2003, 
http: //www. torontostar. coni (obtained 29/07/03). 
82 President William J. Clinton and Vice-President Albert Gore, Jr., "A Framework For Global 
Electronic Commerce, " llqp: //www. iitfnist. gov/eleccomm/econini. liti-nl. 
83 Ibid. 
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Whilst rules of specific personal jurisdiction have been used to establish 

jurisdiction when the parties contract via the WWW, the US Government and 

external organisations have undertaken separate initiatives that have all 

advocated a global solution to jurisdiction issues raised by the WWW. In 1999, 

the Federal Trade Commission held a workshop entitled "US Perspectives on 

Consumer Protection in the Global Electronic Marketplace, ý, 84 which 

acknowledged the need for an international solution to the issue of Internet 

jurisdiction generally. 85 Interestingly, their subsequent report 86 "Consumer 

Protection in the Global Electronic Marketplace: Looking Ahead, " argued 

against imposing the country of origin rule as the basis of jurisdiction, with 

iý 87 
preference in the report for "partial convergence . In 2000, the American Bar 

Association's Cyberspace Subcommittee (in conjunction with Chicago-Kent 

Law School) undertook a project to consider jurisdiction rules for international 

transactions. 88 In the course of that project, the Subcommittee considered a 

number of jurisdictions, making explicit reference to the goal of the its project 

which was 

84 Federal Trade Commission, Public Workshop and Report on "Consumer Protection in the 
Global Electronic Marketplace: Looking Ahead, " 6 September 2000, 
http: //www. fic., -ov/bcp/icpw/lookin. v, ahead/electroiiicmkpl. pd at 
littp: //www. ftc. gov/bcp/icpw/lookin, gahead/global. liti-nl (obtained 08/09/00). 
" Ibid. 
86 See Federal Trade Commission's Bureau of Consumer Protection at 
http: //ftc. gov/bcp/bcp. html and in particular their Public Workshop and Report, ibid. 
87 Ibid. 
88 The American Bar Association, Section on Business Law, Committee on Cyberspace Law, 
Subcommittee on International Transactions, at 

., 
/bus law/cyber/init iati ves/i uri sdi ction. htm 1 (22/05/00). littp: //www. abanet. oi-e 
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to create a global summary of the law of j uri sdiction and to explore 
the issues, uncertainties and conflicts created by the proliferation of 
electronic commerce. " 89 

One Subcommittee member upheld the need for a national, regional and 

international analysis of jurisdiction since 

44... conventions such as the Brussels Convention cover a number of 
European states these international rules will be essential in the 
interpretation of jurisdictional issues on the internet. " 90 

A Draft Report on the Project was completed and presented to the Bar 

Association's Joint Conference in July 2000. The main thrust of the Report 

argued for the creation of a "Global Online Standards Commission" (GOSC) 91 

to consider proposals for a set of uniform jurisdiction rules. The ABA's report 

recommended that the GOSC "should be empanelled to study jurisdiction issues 

and develop uniform principles and global protocol standards ... in conjunction 

with other international bodies considering similar issues. " 92 The Report also 

suggested that the use of ADR or technical solutions including electronic agents 

would help promote fairness and consistency. 93 However, as Chapter One 

indicated, technical solutions and ADR schemes are not the most appropriate 

means of determining which jurisdiction should hear a dispute. Nevertheless, 

89 American Bar Association, Section on Business Law, "Transnational Issues in Cyberspace: A 
Project Relating to Jurisdiction, " Terms of Reference, at P. 19, 

., 
/buslaw/cyber/initiatives/terms. hti-nI (obtained 14/07/00). http: //www. abaiieet-or. v 

90 Agne Lindberg, American Bar Association, Section on Business Law, Committee on 
Cyberspace, Committee On Law Of Commerce In Cyberspace, Subcommittee On International 
Transactions "Jurisdiction On The Internet - The European Perspective An Analysis Of 
Conventions, Statutes and Case Law, " IV. Conclusion, 20 July 1997, at 

,,. 
bus] aw/cyber/initiati ves/eui uris. htm I (obtained 22/05/00). littp: //www. abanet. oi-, p 

91 ABA Report, note 88 supra at p. 24. Rice, note 2 supra at p. 525 et seq. 
92 The ABA refers to the Hague Conference, the ILPF, the ICC, UNCITRAL, WIPO and WTO. 
93 The American Bar Association, Section on Business Law, Committee on Cyberspace Law, 
Subcommittee on International Transactions, "Achieving Legal and Business Order in 
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the ABA eventually requested government intervention to develop jurisdiction 

rules for e-commerce in addition to their submission for a Global Online 

Standards Commission. 94 

In 1992, the Hague Conference on Private International Law commenced work 

on the United States' proposal for a worldwide judgments convention. 95 The 

proposed Hague jurisdiction and judgments convention was regarded as being 

similar to the Brussels Convention in form 96 and general purpose, 97 and 

included proposed jurisdiction rules in Article 7 for electronic consumer 

contracts. 98 The United States has considered the related internal, 

constitutional" and external implications of acceding to and ratifying such a 

convention. Svantesson has argued that since the Zippo case requires prior 

commercial activity via a web site for jurisdiction to be established, criteria such 

Cyberspace: A Report on Global Jurisdiction Issues Created by the Internet, " (London Meeting 
Draft), at hqp: //www. kentlaw. edu/cyberlaw/docs/di-afts/draft. rtf (obtained 21/07/00). 
94 ABA Report, note 88 supra. 
95 Preliminary Document No. 11, "The Future Hague Convention on International Jurisdiction 
and the Effects of Judgments in Civil and Commercial Matters, " Report of the Special 
Commission by Peter Nygh and Fausto Pocar available via 
littp: //w\výv. llcch. net/e/workpi-og/idRni. hti-ni (hereafter the Nygh and Pocar Report). Arthur T. 
Von Mehren, "Drafting A Convention on International Jurisdiction and the Effects of Foreign 
Judgments Acceptable Worldwide: Can the Hague Conference Project Succeed? " 2001 49 Am J 
Comp L 191. 
96 Von Mehren ibid. Loma E. Gillies, "The Impact of the Hague Conference's Proposed 
Judgments Convention for Electronic Commerce and Intellectual Property Disputes, " 2002 16 3 
Int Rev L Comps and Tech 233. 
97 Nygh and Pocar Report, note 95 supra. 
98 June 2001 draft Convention available at hgp: //www. hcch. net/e/workpro(,, /idgm. htmi ; Gillies, 
note 96 supra. 
99 Brand, note 31 supra. On the implications of the proposed Hague Judgments Convention for 
the First Amendment see for example Sarah Hudleston, "Preserving Free Speech in a Global 
Courtroom: The Proposed Hague Convention and the First Amendment, " 2001 10 Minn. J. 
Global Trade 403. On the implications for the Fourteenth Amendment see Von Mehren, note 95 

supra ; The Economist, "The Internet's legal conundrum, " Economist Global Agenda, 5 th June 
200 1, http: /., "w\vw-. econoi-nist. com (obtained 7/06/0 1). 
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as "quantity [and] nature of contacts with the forum" were "irrelevant" 100 to 

Article 7 of the 2001 draft convention and "should not bear any weight in the 

international context. " 101 However, Brand remarked that "(D)ue process [is] a 

concept important beyond the borders of the United States. " 102 Brand's remark 

highlights the significance of the "Due Process" requirement in establishing 

jurisdiction when the foreign business in situated out with the United States. 

Furthermore as the next section of this Chapter will demonstrate, despite 

Svantesson's opinion, the intention in addition to the quantity and nature of the 

foreign business' contacts with US consumers are crucial when the parties 

contract via a globally equivalent, dernaterialised medium such as a web site. 

Such contacts must demonstrate the business' positive intention to contract with 

a consumer in another jurisdiction. Furthermore, as Silberman and Lowenfeld 

confirmed, "(M)ost if the jurisdictional provisions in the proposed Hague 

Convention would seem to meet US Constitutional standards. " 103 

Despite symposia 104 and general consultation exercises, 105 much work 

100 Dan Svantesson, "Jurisdiction Issue in Cyberspace What Should Article 7- Consumer 
Contracts, of the Proposed Hague Convention, Aim to Accomplish in Relation to E- 
Commerce? " 2001 5 CLSR 318, at p. 323. Word in brackets added. 
'0' Svantesson, ibid. 
102 Brand, note 31 supra. Word in bracket added. 
103 Silberman and Lowenfeld, note 20 supra (and also referring to Brand's article on tort 
jurisdiction entitled "Tort Jurisdiction in a Multilateral Convention: The Lessons Of The Due 
Process Clause and the Brussels Convention, " 1998 XXIV Brook J Int'l L 1,125. 
104 Symposium held by Brooklyn Law School and the Brooklyn Law School Center for the 
Study of International Business Law, "Enforcing Judgments Abroad: The Global Challenge, " 
1998 XXIV: I Brook J Int'l L; Annual Meeting of the Association of American Law Schools, 
Section on Conflict of Laws' articles on their Symposium "Conflict of Laws in the Global 
Village: International Conflicts Issues for the General Course in Conflicts of Laws" in 1995 28 
Vand J Transnat'l L 3. 
105 Department of State Office of Legal Adviser, note 69 supra. 
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remained outstanding before a compromise could have been agreed for the 

Convention to be acceded by a sufficient number of countries, including the 

United States. As Brand and Burbank have both indicated, the significance of 

the Unites States' agreement to the Hague's proposed convention was, and 

remains today, crucial to the success of the entire project. 106 The initial 

contention appeared to be on reaching agreement on which bases of 

jurisdiction' 07 should be obligatory ('white' 108 ), exorbitant ('black"09) or 

discretionary ('grey" 10) under the proposed convention, later to be superceded 

by questions on the exact nature (and purpose) of the Convention. Whilst 

Burbank argued that the proposed convention should be agreed at the expense of 

understanding current approaches to jurisdiction 
... and the need for 

international legal order in the future, " 111 final agreement on the project still 

remains outstanding. As the next Chapter will conclude, if adaptation of 

existing UK and US jurisdiction rules do not occur, the Hague Conference's 

proposed convention should form the basis for future harmonised international 

convention which includes jurisdiction rules for electronic consumer contracts 

based on intentional targeting. 

106 Brand, note 31 supra has said that the "United States could not be a party under [the 2001 
draft] option. " Word in bracket added. Stephen B. Burbank, "Jurisdictional Equilibration, the 
Proposed Hague Convention and Progress in National Law, " 200140 Am J Comp L 203. 
107 Sean Murphy, "Negotiation of Convention on Jurisdiction and Enforcement of Judgments, " 
2001 95 Am J., Int'l L. 418. 
108 Arthur T. Von Mehren, "Recognition and Enforcement of Foreign Judgments: A New 
A proach for the Hague Conference? " (1994) 57 L and Contemp Probs 271 and note 95 supra. 
loMn Mehren, ibid. Murphy, note 107 supra at p. 420. 
110 Von Mehren, ibid. Murphy, ibid at p. 420. 
"1 Burbank, note 106 supra. 
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In any event, the overarching necessity of international private law rules to 

provide just solutions to disputes with a foreign element, was succinctly 

summed up by Weintraub as follows. 

"Conflicts problems are too widespread, of too great practical 
importance to be ignored by anyone who would call himself a lawyer. 
The problems must be thought out and solved in clear and 
understandable terms. The rules in this area must be shaped and often 
reshaped to yield not only solutions, but solutions that are responsive to 
modem social realities. " 112 

It is submitted that Weintraub's remark highlights the need for a predictable or 

foreseeable jurisdiction rule when the parties contract via a global, 

dernaterialised medium such as a web site. Despite all of these efforts to 

integrate e-commerce issues into policy, 113 the US has made limited legislative 

changes with regard to electronic commerce issues. For example, the Uniform 

Electronic Transactions Act (UETA) provides rules on electronic signatures 1 14 

whilst the Uniform Computer Information Transactions Act (UCITA) provides a 

general contract law framework for transactions conducted by electronic 

commerce falling within its scope 1 15 including rules to compliment, inter alia, 

choice of law rules in the Uniform Commercial Code. 1 16 In recent years, 

instead of legislation, many cases at federal and appeal courts have considered 

112 Russell J. Weintraub, Commentary on the Conflict of Laws, 3 rd ed., The Foundation Press, 
New York, 1986 at p. 4 (and reiterated in the 4h ed of Weintraub's text, note 22 supra, at p. 5). 
113 United States Government, "Electronic Commerce Policy, " hiip: //www. ecommerce. Pov. 
114 Drafted by the National Conference of Commissions on Uniform State Laws (NCCUSL), 
littp: //www. iiccusl. or . 115 Uniform Computer Information Transactions Act, section 103(a) ; Mary Jo Howard Dively, 
"The New Laws That Will Enable Electronic Contracting: A Survey of the Electronic 
Contracting Rules in the Uniform Electronic Transactions Act and the Uniform Computer 
Information Transactions Act, " 2000 38 Duq L. Rev 209. 
116 For example, the UCITA provides rules prohibiting the application of choice of law clauses 
in respect of consumer contracts (§ 109). Christopher T. Poggi, "Electronic Commerce 
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and applied personal jurisdiction rules in disputes concerning electronic 

commerce to resolve such issues. This is not surprising given Ferrera et al's 

observation that 

"(C)ommon law principles of personal jurisdiction have evolved by 
judge's o inions in their case decisions long before the online world 
existed. " 

PI 
7 

Jew has commented that it was not for the common law to create rules for 

electronic commerce activity but agreed with the United States Government's 

view that some form of regulation was necessary 11 8 since 

"(J)urisdiction depends on a State's control over a geographical area. 
The Internet, on the other hand, is an expression of the ability of 
technology to communicate and transact independent of geographical 
boundaries... ". 119 

Siddiqi has argued that the "vast experience of courts can be used to find a 

global approach to obtaining jurisdiction over internet activities. " 120 Ensuring 

customer trust and satisfaction must be a key to business profit and success, and 

ultimately the success of electronic commerce. 121 In the absence of any global 

Legislation: An Analysis of European and American Approaches to Contract Formation, " 2000 
41 Va J Int'l L 224 at p. 243 et seq. 
117 Gerard R. Ferrera, Stephen D. Lichtenstein, Margo E. K. Reder, Ray August, and William T., 
Schiano, "Cyberlaw: Text and Cases, " South Western College 200 1, at 
http: //august I. COM/pLibs/cyberlaw/student/toc. htm. 
118 Bernadette Jew, "Cyberjurisdiction - Emerging Issues and Conflicts of Law When Overseas 
Courts Challenge Your Web, " 28 September 1999, Paper presented at IES Cyberlaw Conference 
Sydney, 26 November 1998, at 
littp: //www. gtlaw. com. au/pubs/cyberjui-isdictioiiet-ner, -ingissues. htnil. 
"9 Ibid. 
120 Siddiqi, note 4 supra at p. 64-65. 
12 1 Thomas P. Vartanian in "Whose Internet is it Anyway? The Law of Jurisdiction in 
Cyberspace: Achieving Legal Order Among the World's Nations, " American Bar Association, 
Section on Business Law, Committee on Cyberspace Law, Subcommittee on Transnational 
Issues, 2000 Global Internet Summit, 13-14 March 2000, 
http: //www. kentlaw. edu/cyberlaw/i-esources/global/Limmit. i-tf. 
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agreement to date, 122 the "Sliding Scale" test should be adapted to incorporate 

the requirement that a business intended to target consumers via its active or 

interactive web site. 

4. SYNOPSIS OF RULES OF PERSONAL JURISDICTION IN THE 
UNITED STATES 

4.1 AssertingGeneral Personal Jurisdiction 

The present Chapter examines the court's ability, derived from Pennoyer v 

e -, 123 to assert personal jurisdiction over a defendant situated in a different 

state from the plaintiff. However, in Calder v Jones, the Supreme Court has 

acknowledged that it has "disallowed any clear cut [personal] jurisdiction 

rules.... ". 124 As Chapter One demonstrated, in a dispute over a consumer 

contract (whether on or offline), a consumer is likely to want to raise 

proceedings in his own jurisdiction. The decisions in these cases are therefore 

useful as they demonstrate the extent to which a plaintiff can assert jurisdiction 

in his own domicile based on the accessibility of a foreign business' web site. 

The case Helicopteros Nationales de Colombia, S. A v Hall 125 provided that 

there are two types of personal jurisdiction, general and specific. The 

122 Mary Mosquera, "Consumer Need Global Ecommerce Protection, " 6 August 2000, 
Techweb. com, http: //www. techweb. com/wire/story/TWB I 9990608SO023 (obtained 03/0 1 /0 1). 
123 Pennoyer v Neff, 95 US 714,24 L. Ed. 565,95 Otto 714 (1878). 
124 Calder v Jones, 465 US 783,788,104, S. Ct. 1482,1486,79 L. Ed. 2d. 804 (1984) referred to 
in. Fitzmaurice and Mody, note 18 supra. 
125 Helicopteros Nationales de Colombia, S. A v Hall 466 US 408,414-416,104 S. Ct 1868, 
1872-73,80 L. Ed. 2d 404 (1984). 
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Helicopteros case confirmed that general personal jurisdiction is established if 

the defendant has systematic and continuous contact with the forum. 126 

The Ninth Circuit of the Court of Appeal in Bancroft and Masters 127 considered 

how general personal jurisdiction was established over a trademark infringement 

case. The defendants were alleged to have misused their trademark ("Masters"), 

which also happened to be the plaintiffs domain name ("masters. com"). The 

Californian court held that the defendant's were not subject to the jurisdiction of 

the courts as the contacts were insufficient to establish personal jurisdiction. 

However, the court also ruled that there was general jurisdiction. In that case, 

the Ninth Circuit provided a coherent summary of how general jurisdiction is 

established. 

"A defendant whose contacts with a state are "substantial" or 
"continuous and systematic" can be [sic] hauled into court in that state in 
any action, even if the action is unrelated to those contacts. This is 
known as general jurisdiction. The standard for establishing jurisdiction 
is "fairly high", and requires that the defendant's contacts be the sort that 
approximate physical presence. Factors to be taken into account are 
whether the defendant makes sales, solicits or engages in business in the 
state, serves the state's markets, designates an agent for the service or 
process, holds a license or is incorporated there. " 128 

For general personal jurisdiction, there must be "extensive and persuasive 5 129 

evidence or connections 130 demonstrating "continuous and systematic" business 

126 Helicopteros, ibid ; Gary B. Born, International Civil Litigation in Unites Stated Courts, 3rd 
ed, Kluwer Law International, The Hague, 1996 at p. 104; Westermeier, note 5 supra. 
127 Bancroft & Masters Inc., v Augusta National Inc., No. 99-15099 223 F. 3d 1082. 
128 Bancroft and Masters, ibid. 
129Desktop Technologies Inc., v Colorworks Reproduction & Design 1999 WL 98572 E. D. Pa., 
25/02/99 citing Reliance Steel Prod Co., v Watson, Ess, Marshall and Engass, 657 F. 2d 587, 

(, rd 589 
-1 

Cir. 1982). 
130 Born, note 126 supra at p. 95. 
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activities within the forum. According to the court in both Helicopteros 

Nationales 131 and Bancroft and Masters, the standard of proof required to 

establish general jurisdiction is fairly high, equating to physical presence. For 

the purposes of this analysis, the most important aspect of general jurisdiction is 

that evidence can be taken into account of the extent to which the defendant has 

engaged in business in the jurisdiction. However, these are only factors that can 

be taken into account in the particular case. Given the onerous requirement to 

establish general jurisdiction over any dispute, it is to be expected that the 

majority of cases dealing with jurisdiction for electronic commerce disputes 

have focussed on whether the plaintiff can establish either general or specific 

personal jurisdiction over the defendant. 

4.2 Asserting Specific Personal Jurisdiction 

Specific personal jurisdiction arises from or in relation to the particular cause of 

action in dispute between the parties. "Substantially less" is required to 

establish specific jurisdiction than general jurisdiction. 132 The courts in both 

Helicopteros 133 and Bancroft 134 considered the tests required to establish 

specific personal jurisdiction. Specific personal jurisdiction firstly requires that 

the defendant "purposefully availed" himself by conducting business in the 

jurisdiction. The "purposeful availment" requirement was derived in Hanson v 

13 1 The Helicopteros case stated that in the case of a business there had to be "sufficient 

penrianent connection with the forum, " note 125, supra. 
132 

Born, note 126 supra at p. 78. 
133 Helicopteros, note 125 supra. 
13' Bancroft and Masters, note 127 supra. 

194 



ULorna Elizabeth Gillies 
The Law School, University of Strathclyde 
PhD Thesis - Chapter 3 

Denckla, 135 
and World Wide Volkswagen v Woodson. 136 Secondly, the dispute 

must be related to the actual basis of claim and thirdly, the exercise of 

jurisdiction must be reasonable. 

Before addressing the constitutional test of "Due Process", the court has to 

determine the applicability of the particular state's long arm statute. Each state 

has its own long arm statute 1 37 different from state to state. In general, each 

state has discretion 1 38 to assert jurisdiction over an out-of-state defendant via a 

long arm statute in two ways. 139 Born distinguishes long arm statutes in two 

general categories, namely those 

"incorporat[ing] the due process limits of the fourteenth amendment ... [and those which] detail the circumstances in which state courts may 
assert personal jurisdiction over foreign defendants. " 140 

The state can either specify the categories in which jurisdiction can be asserted 

or permit jurisdiction over an out-of-state defendant as far as "Due Process" 

permits. 141 As a plaintiff who is usually deemed to be the weaker party to the 

contract, the consumer is likely to want to raise proceedings in his own 

135 Hanson v Denckla, note 60 supra. 
136 World Wide Volkswagen v Woodson, 444 US 286,100 S. Ct. 559, (1980). 
137 Gregory A. Bedell, "Jurisdiction and Web-Based Presence in Illinois: Business Beware, " 
2000 World Internet Law Report Vol I Part 9,2 1. Copyright BNA. 
138Gasparini, note 62 supra at p. 208. 
139Gasparini, ibid at p. 209. 
140 Bom, note 126 supra at p. 68. Word(s) in brackets modified and added for syntax 
respectively. 
"' Tammy S. Trout-McIntyre, "Personal Jurisdiction and the Internet: Does the Shoe Fit? " 1997 
Hamline L Rev 21,223 at p. 227-228. 
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jurisdiction, no matter whether the contract was conducted via the WWW or 

not. 142 In order to determine whether the defendant is subject to the jurisdiction 

of another state, the court has to determine whether the defendant made contact 

with a party situated in the forum state. To do this, the court considers whether 

the defendant has sought to create continuing relationships and obligations with 

residents of the forum state, for example by entering into contracts to provide 

goods or services to residents in the forum. If the defendant has done this, then 

the state may invoke its long arm statute to assert jurisdiction on the forum state, 

subject to constitutional "Due Process. " According to International Shoe v State 

of Washington, the exercise of personal jurisdiction should be "directly 

proportionate to the nature and quality of commercial activity that an entity 

conducts over the Internet. " 143 The fact that a party can assert jurisdiction 

based on the forum's long-arm statute may encourage businesses to restrict 

which parties (such as consumers) they choose to contract with. As the 

International Shoe case demonstrates below, there is a strong connection 

between the application of a state's long arm statute and the constitutional 

requirement of "Due Process. " As subsequent cases will also demonstrate, 

many disputes involving web site activities satisfy the state's long arm statute 

(often close to "Due Process" in any event 
144) 

with the ma ority of the court's i 

142 Trout-McIntyre, ibid. Gwenn M. Kalow, "From the Internet to Court: Exercising Jurisdiction 
Over World Wide Web Communications, " 1997 65 Fordham L. Rev. 2241 at p. 225 1. 
143 International Shoe v State of Washington, 326 US 310,316,66, S. Ct. 154,158,90, L. Ed. 95 
(1945). Aciman and Vo-Verde, note 50 supra. 
144 Born, note 126 supra re the different basis of implementing long arm statutes, at p. 68. 
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analysis on whether "Due Process" permits application of the state's long arm 

statute. 

The next question that the court considers in determining personal jurisdiction is 

whether the exercise of jurisdiction meets the "Due Process" requirement of (but 

not defined by) either the Fifth 145 
or Fourteenth 146 Amendments of the United 

States Constitution. 147 As Brand explains, the "Due Process" clauses "exist to 

protect individuals from excessive exercises of governmental authority. " 148 The 

case law has developed the "Due Process" requirement for disputes concerning 

electronic commerce. 

Depending on the type of jurisdiction to be established, two tests may satisfy the 

requirement of "Due Process. " For general personal jurisdiction, there must be 

"substantial, continuous and systematic presence in the forum state" that would 

give the court jurisdiction. 1 49 In order to render specific personal jurisdiction 

reasonable, the court must determine firstly whether the defendant had 

6ý minimum contacts" or "purposeful contacts ýI, 150 with the forum state. The 

well-known case International Shoe illustrates the second test of "Due Process. " 

In that case, jurisdiction over a defendant not resident in the forum was 

"' Applicable where the defendant is domiciled in another US state. 
146 Applicable where the defendant is domiciled in another country. 
147 Both Amendments specify reference to due process in the event that a person's life, liberty or 
property is in dispute. 
118 Brand, note 31 supra. 
14' For example, Desktop Technologies Inc., note 129 supra, Robert and Lauren Efford t1a 
Goldhope Farm v The Jockey Club, considered note 325 infra and Mar-Eco, Inc., v T&R and 
Sons Towing and Recovery Inc., considered note 287 infta. 
150 Bom, note 126 supra at p. 76. 
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established since contact made with the forum did not go against "... notions of 

fair play and substantial justice" in accordance with the Fourteenth 

Amendment. 151 Abramson has suggested that the "fair Play" test "... continues 

to develop independently from the minimum contacts enquiry. " 152 However, in 

the context of jurisdiction over electronic commerce disputes, the courts have 

given greater consideration to the minimum contacts test. Since International 

Shoe, the Supreme Court has sought to develop the "Due Process" test by 

ensuring that it could apply "in response to technological and commercial 

changes. " 153 The "minimum contacts" with the forum test (so required to 

establish "Due Process") has been affirmed by the Supreme Court in 

International Shoe, McGhee v International Life Ins. Co 
.' 

154 Hanson v 

Denckla, 155 World Wide Volkswagen Corp. v Woodson, 156 
and Burger King 

Corp. v Rudewicz, 157 where the Supreme Court confirmed that states retain 

"sovereign power" to hear disputes within their borders. In World Wide 

Volkswagen, Justice Marshall said that in accordance with the International 

Shoe test 

"the quality and nature of commercial activity is more likely to cause 
effects in a larger sphere ... ma[king] it fair to require [the 

151 International Shoe, note 143 supra. Interestingly there were no long arm statutes when 
International Shoe was decided. 
152 Abramson, note 26 supra at p. 469. 
153 Rochlin, note 8 supra at p. 653 and 660. Rochlin's article explains in previous years that there 
were economic, commercial and "societal" (at p. 661) justifications for expanding International 
Shoe's personal jurisdiction tests. In terms of 'technical developments, ' see for example the 
decision of the Sixth Circuit in Neogen Corp. v Neo Gen Screening No. 00-217 (reversing the 
earlier decision of the Western District of Michigan) where the web site that provided web users 
with passwords to access a web site constituted minimum contacts in the forum. 
'5' McGhee v International Life Ins. Co., 355 US 220 (1957). 
155 Hanson v Denckla, note 60 supra. 
156 World Wide Volkswagen Corp., note 136 supra. 
157 Burger King Corp. v Rudewic.: 471 US 462,105 S. Ct. 2174, L. Ed. 2d. 528 (1985). 
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defendant/business] to answer for [its] conduct where its effects are 
felt. ý5158 

The test of personal jurisdiction in International Shoe entered the electronic 

realm in the case Compuserve v Paterson. "' In that case, the Sixth Circuit 

Court of Appeal was asked to consider whether the dispute brought against the 

defendant complied with the three requirements of the "Due Process" test in 

order for the Ohio district court to assert jurisdiction over the dispute. Paterson 

(a Texan resident) alleged that he had ownership of software that he made 

available to third parties via an agreement with Compuserve. Compuserve 

subsequently offered products that Paterson regarded as being too akin to his 

own and sought a settlement from Compuserve. Compuserve raised 

proceedings in Ohio and Paterson disputed the court's jurisdiction. The Sixth 

Circuit held that the court could assert jurisdiction over Paterson as all three 

requirements for "Due Process" had been satisfied. Paterson had purposefully 

availed himself by sending his software via a shareware facility to Ohio and 

since this was done only via Compuserve in Ohio, the second requirement was 

satisfied. Accordingly, the court held that the "substantial connection" with 

Ohio had been met and it was reasonable for Paterson to defend a dispute raised 

in Ohio. 

The decision in Compuserve developed from the Supreme Court decision 

World- Wide Volkswagen Corp. v Woodson, which confinned that the degree of 

contact a defendant had with the forum meant "... he should reasonably 

158 Rochlin, note 8 supra. (Words in brackets added and amended). 
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anticipate being hauled [sic] into court there. " 160 For the test of minimum 

contacts to apply, three "fact-specific" 161 conditions must be satisfied. In 

Digital Equipment corp., the court referred to these conditions as "relatedness, 

162 purposeful availment and reasonableness. " Firstly, in accordance with 

authority from Hanson v Denckla, 163 Calder v Jones, 164 Burger King, 165 
and 

Compuserve, 166 it must be demonstrated that the defendant has "purposefully 

availed" 
167 himself 168 by "deliberately" 169 doing business in the forum state. 

According to Digital Equipment Corporation 

"(I)t is essential ... that there be some act by which the defendant 
purposefully avails itself of the privilege of conducting activities thus 
invoking the benefits and protections of its laws. " 170 

In accordance with the Supreme Court's rulings in World Wide Volkswagen and 

Burger King, the defendant's contacts with a particular forum must not be 

"random, fortuitous or attenuated. " 17 1 Therefore it is not, with respect to 

Ferrera et al, how a web site "purposefully avail(s) itself' [by] doing business in 

159 Compuserve v Paterson 89 F. 3d 1257 (6oCircuit 1996). 
160 World- Wide Volkswagen Corp., note 13 6 supra. 
161 Cybersell v Cybersell, F. 3d (1997 WL 739021 9hCir. ) and 130f. 3d 414 (9h Cir. 1997). at 
p. 416. See also Millstein, Nueberger, and Weingart, note 17 supra at p. 1 1-6 and Rice, note 2 
supra at p. 616. 
162 Digital Equipment Corporation v. Alta Vista Technology Inc., Civil Action No. 96-12192NG 
13/03/97, at E. 
163 Hanson v Denkla, note 60 supra. 
164 Calder v Jones, note 124 supra. Its "effects test" was subsequently altered by ALS Scan Inc. 
v Digital Service Consultants Inc, note 19 supra which also adapted the Zippo "Sliding Scale" 
test. 
165 Burger King, note 157 supra. 
166 Compuserve v Paterson, note 159 supra. 
167 Hanson v Denckla, note 60 supra. Words italicised for emphasis. Ferrera, et al, note 117 
supra. Chapter 2 can be viewed at h!! p: //www. westbuslaw. com/fen-era/ferrera. htm1. (Words in 
brackets modified and added). 

169 Digital Equipment, note 162 supra. 
170 Digital Equipment, ibid, emphasis added 
17 1 Burger King, note 157 supra at p. 475. 
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a foreign state. " 172 A business should be subject to the jurisdiction if, as Green 

rightly point out, it chose to do business there. 173 Essentially, if the parties 

entered into a contract with each other, the terms 174 of which could be highly 

demonstrative of "doing business" in the forum state. 175 As the next sections of 

this Chapter will illustrate the existence of a contract, whether agreed online or 

offline, is clear evidence of purposeful availment. The second requirement is 

that the dispute must be sufficiently connected or related to the defendant's 

activities in the forum. 176 The Carnival Cruise Lines Inc., v Shute 177 case 

described the relatedness requirement as a "but for" test. The Digital Equipment 

case confirmed that the purpose of this test is to separate general and specific 

personal jurisdiction. 1 78 As Chapter One demonstrated, it is important that legal 

certainty and predictability is provided by jurisdiction rules when parties in 

different jurisdictions contract electronically with each other. However as the 

case authority will demonstrate, unlike analogous provisions of the Brussels I 

Regulation, the relatedness requirement is only satisfied when a link has been 

established between the business' web site activity and the subsequent contract 

between the parties. It is submitted that the link should be satisfied if the 

business intended to target and has contracted with the consumer. The third 

172 Ferrera et al, note 117 supra. 
173 Green, note 35 supra at p. 1056. 
174 Millstein, Nueberger and Weingart, note 17 supra at p. 11-8. 
175 Burger King, note 157 supra. 
176 Digital Equipment, note 162 supra. "Tag jurisdiction" (premised on presence in the forum) is 
sufficient for purposeful availment in Sulton v Ashley SDNY No. 01 Civ 8179 (JSM) 22/01/02. 
177 Carnival Cruise Lines Inc., v Shute 499 US 585 (1991) 9 th Circuit. 

178 Digital Equipment, note 162 supra ; derived from Helicopteros Nationales, note 125 supra 
and Nowak v Tak How Investments Ltd., 94F. 3d7O8712 (I st Circuit) where the court said 
"relatedness is the "driving rod" separating specific and general jurisdiction. " 
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requirement, derived by "inference" 179 from the first two requirements, is 

whether the connection between the defendant's actions and the forum to justify 

establishing jurisdiction is reasonable. The test of minimum contacts is subject 

to a presumptive 1 80 reasonableness test that examines whether the exercise of 

jurisdiction in the particular circumstances of the case 1 81 cc comport with notions 

of fair play and substantial justice. " 182 According to both Abramson and Rice, 

the reasonableness test is most significant when the defendant is resident in 

another country. As Rice confirmed 

"(T)he net effect of the reasonableness standard is to require more close 
contact between a foreign defendant and the forum country than is 
required under constitutional due process. " 183 

Therefore the reasonableness test is as significant as the relatedness test when 

the parties have contracted across borders by electronic means. The test of 

reasonableness for minimum contacts involving a business' web site was 

affirmed in Zippo Manufacturing Co. v Zippo Dot Com, Inc. 1 84 The Zippo case 

involved a trademark dispute over the defendant's use of the name "Zippo" on 

their web site. The defendant's web site offered different service levels, two of 

which required viewers to pay for via an online subscription service. The 

Western District Court of Pennsylvania held that the state's long arm statute 

applied as the defendants were found to have contracted with several thousand 

Pennsylvanian residents. Since the long arm statute applied, the court also held 

179 Compuserve v Paterson, note 159 supra per Judge Bailey Brown. 
"0 Abramson, note 26 supra at p. 445-446. 
"' Abramson, ibid. 
182 International Shoe, note 143 supra. 
183 Rice, note 2 supra at p. 433-434 
184 Zippo, note 43 supra ; Millstein, Nueberger, and Weingart, note 17 supra at p. 11-7. 
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that the constitutional test of "Due Process" had also been met. In finding that 

the defendants had sufficient "minimum contacts" with residents in the forum, 

the court introduced a "Sliding Scale" differentiating levels of web site activity 

that was to be repeated many times over. The court confirmed that to ensure 

compatibility with constitutional "Due Process" the nature and quality of the 

commercial activity had to be considered in each case. With regard to web sites 

in particular, the court distinguished activities on a web site that enabled 

business to communicate and contract with a buyer through to those web sites 

that were akin to advertisements. 185 As the previous Chapter considered, these 

web sites were categorised by the court in Zippo as 'active, ' 'interactive' or 

'integral, ' 186 and 'passive' web sites respectively as follows. 

"At one end of the spectrum are situations where a defendant clearly 
does business over the Internet. If the defendant enters into contracts 
with residents of a foreign jurisdiction that involve the knowing and 
repeated transmission of computer files over the Internet, personal 
jurisdiction is proper. At the opposite end are situations where a 
defendant has simply posted information on an Internet Web site which 
is accessible to users in foreign jurisdictions. A passive Web site that 
does little more than make information available to those who are 
interested in it is not grounds for the exercise of personal jurisdiction. 
The middle ground is occupied by interactive Web sites where a user can 
exchange information with the host computer. In these cases, the 
exercise of jurisdiction is determined by examining the level of 
interactivity and commercial nature of the exchange of information that 
occurs on the Web site. " 187 

The "Sliding Scale" effectively differentiates between advertising and 

115 Thereby insufficient in themselves to satisfy constitutional "Due Process. " 
186 Agar v Multi-Fluid Inc., DC Texas Civil Action No. 95-5105, an early case which on the 
facts held that the Norwegian defendant's web site was passive (since there were no purchases 
contracts with the site). 
187 Zippo, note 43 supra. 
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commercial activities in the forum. A passive web site is a form of one way 

advertising from the business to the consumer. On the other hand, the other web 

sites enable the parties to contract with each other via an active web site or not, 

for example via email or other traditional means of communication. Abramson 

has raised a significant point about the relationship between relatedness and 

reasonableness. Abramson maintained that jurisdiction would only be 

"defeated" 188 when "fair play and substantial justice factors would render 

jurisdiction unreasonable. " 189 Abramson suggested that jurisdiction would be 

unreasonable if a foreign defendant's contact with the forum is "minimal. " 190 

Nevertheless, even if jurisdiction is unreasonable, jurisdiction will still be 

established when the business has purposefully availed itself by directing 

commercial activities towards that jurisdiction. 191 For that reason it is 

submitted that the connection between the activity and the dispute should remain 

second to the requirement for purposeful availment. Millstein, Nueberger and 

Weingart suggest that the state's long arm statute may operate to assert 

jurisdiction in the event that the contract is in dispute, whether or not the 

defendant is resident in the state 1 92 or not. 1 93 As the World Wide Volkswagen 

and Burger King cases confirm, the requirement of reasonableness is the second 

188 Abramson, note 26 supra at p. 446. 
189Abramson, ibid. 
'90 Abramson, note 26 supra at p. 450. 
191 Abramson, ibid. 
192 Bensusan Restaurant Corp. v King, 937 F. Supp 295 (S. D. N. Y 1996). Linked to the 
Bensusan case was the NY case Telebyte Inc., v Kendaco Inc., d1bla Telebyte Northwest and 
Telebyte NW, EDNY 99-CV-3866 (ADS) 24/07/00 which held that mere accessibility of a web 
site does not equate jurisdiction. 
193 Inset System v Instruction Set, note 28 supra. 
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aspect or "step" 194 in establishing "Due Process. 53 In Burger King, a dispute 

arose over breach of a franchise agreement. On appeal the Eleventh Circuit held 

that the defendant's continuous conduct had to be directed, "deliberate and 

repeated contacts" 195 towards the forum even if the defendant was not resident 

in the forum. 

In determining whether it is reasonable to assert jurisdiction over the foreign 

defendant, 1 96 
the court is obliged to consider 1 97 

a range of "gestalt" 198 factors 

including 

"the forum state's interests in adjudicating the dispute ; the plaintiffs 
interest in obtaining convenient and effective relief, at least when that 
interest is not adequately protected by the plaintiffs right to choose the 
forum; the interstate judicial system's interest in obtaining the most 
efficient resolution of controversies; and the shared interests of the 
several states in furthering substantive social policies. " 199 

The gestalt factors are examples, as Chapter One explained, of how conflicts 

justice ensures that the forum with the closest or most appropriate connection 

adjudicates a cross-border dispute. As Epps explained, the test of 

reasonableness ensures that the foreign defendant is "protected against 

194 Brian K. Epps, "Maritz, Inc v Cybergold, Inc: The Expansion of Personal Jurisdiction in the 
Modern Age of Internet Advertising, " 1997 32 Ga L Rev 237at p. 25 1. 
195 Millstein, Nueberger and Weingart, note 17 supra at p. 11-9. 
196 Deemed "the most important factor, " by George A. Zaphiriou in "Basis of the Conflict of 
Laws: Fairness and Effectiveness, " 1988 10 Geo Mason UL Rev 301,303 at p. 310 ; Trout- 
McIntyre, note 141 supra at p. 230. 
197 Trout-McIntyre, ibid. 
198 Asahi Metal Industry Co. v Superior Court, 480 US 102,109,107 S. Ct. 1026,1033 94 
L. Ed. 2d 92 (1987). Indeed reinforcement of reasonableness test was regarded as a helpful factor 

provided by the court in Asahi, at p. 167. 
199 Affirmed by the Supreme Court in World Wide Volkswagen, note 136 supra at p. 292 and 
Burger King, note 157 supra and termed 'gestalt' factors in Digital Equipment, note 162 supra. 
Abramson, note 26 supra p. 443 et seq and Trout-McIntyre, note 141 supra. 
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inconvenient litigation" 200 in a foreign forum. All of these gestalt factors are 

therefore relevant to electronic consumer contracts. With respect to the first 

factor, Abramson regards this requirement as 

-one of the most important factors in the balancing process for 
determining the reasonableness of jurisdiction over a non-resident 
defendant. " 201 

It is submitted that Abramson's remark is significant when the consumer and 

business contracted via a web site. The "legitimate concern" 202 of the forum is 

to provide conflicts justice in situations where defendants, whilst not physically 

present, conduct their commercial activities in the forum. As Chapter One 

confirmed, the forum's interest in resolving cross-border disputes has been 

compounded as a result of foreign businesses using electronic commerce more 

often to target, communicate and contract with consumers. The second and 

third gestalt factors can be considered together. As Chapter One explained, it 

will be inconvenient, costly and time consuming for individual consumers to 

raise proceedings in a foreign jurisdiction. Furthermore, if the consumer could 

only sue the business where it is situated, it will also be difficult and 

inconvenient for a consumer as a weaker party to know with certainty where that 

foreign business is located. As Chapter One confirmed, given the globally 

accessible and dernaterialised nature of electronic commerce, the consumer's 

position is more acute if has to raise proceedings in another jurisdiction. This is 

an example of how Abramson locates the plaintiffs interest in a "comparison 

200 Epps, note 194 supra at p. 48. 
20 1 Abramson, note 26 supra at p. 451. 
202 Abramson, note 26 supra at . 452. 
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,, 203 [ofl convenience ... with another forum. Fourthly, as stated in Chapter One, 

it is important generally that the forum provides consumers with a consistent 

and predictable basis for asserting jurisdiction when foreign businesses have 

undertaken commercial activity in the forum. For example, in State by Humprey 

v Granite Gate Resorts, 204 the Minnesota court held that since the business' 

web site offered global gambling opportunities twenty-four hours a day, the 

business had forfeited its "privilege of conducting activities within every state. " 

The court upheld the application of its long arm statute. The minimum contacts 

enquiry was satisfied having regard to the quantity of the contacts and the link 

between the contract and the dispute. By comparison, American Network Inc., v 

Access America / Connect Atlanta Inc., 205 the minimum contacts test was 

established when six web site users signed up to business services. Finally, both 

the forum and other states share an interest in providing a consistent and 

predictable rule for establishing jurisdiction when a consumer, as the weaker 

party, contracts with a foreign business via the WWW. As Chapter One 

demonstrated, a consumer will want to take advantage of being able to sue a 

foreign business in his own jurisdiction, especially if that business is located in 

another US state or out with the US. As stated in the second section of this 

Chapter, the United States must ensure that existing consumer protection 

policies adapt to provide effective, consistent and predictable juridical 

203 Abramson, note 26 supra at p. 458. 
204 State by Humprey v Granite Gate Resorts N. W. 2d, 1997 WL 557670 (Ct. App., Minn. ) and 
568 N. W. 2d 715 (Ct App., Minn., 1997). 
205 American Network Inc., v Access America / Connect Atlanta Inc., DC SNY 96 Civ 6823 
13/08/97. 
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protection for consumers who contract electronically with foreign businesses. 

Since the minimum contacts test must be established for personal jurisdiction, 

the remainder of this Chapter will argue firstly that the accessibility of web sites, 

including passive web sites, should be distinguished from commercial activities 

conducted via active and interactive web sites. Secondly, this Chapter will 

argue that active and interactive web sites can effectively demonstrate 

purposeful availment if the business intended to target consumers in foreign 

jurisdictions. Thirdly, the Chapter will conclude that the "Sliding Scale" test 

should be amended, in line with the Fourth Circuit decision in ALS Scan, to 

incorporate the requirement that the business intended to target consumers via 

such web sites. 

5. DEVELOPMENTS IN INTERNATIONAL PRIVATE LAW RULES 
FOR ELECTRONIC COMMERCE IN THE UNITED STATES 

5.1 Accessibility of Web Sites and the "Stream of Commerce". 

The essential aspect of commercial activity over the WWW is whether web site 

accessibility or interactivity constitutes purposeful availment in the forum and is 

thereby sufficient to establish jurisdiction in that state. The point is developed 

from Scoles and Hay who asked 

66 ... whether a foreign business entity has purposefully produced effects 
in the forum state of such significance that it is not manifestly unfair to 
require him to resolve a resulting legal dispute in this state. " 206 

206 Scoles and Hay, note 21 supra at p. 308. 
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The jurisdictional effect of economic activity in the forum was expressed in 

McGhee v International Life Ins. Co. In that case, the Supreme Court asserted 

that 

"... it is sufficient for purposes of due process that the suit was based 
upon a contract which had a substantial connection with that state. i-ý 207 

The issue to be resolved is whether there is a 'substantial connection' to the 

forum in order to assert jurisdiction and how such a substantial connection is 

defined. The issue highlights the necessity for minimum contacts with the 

jurisdiction requiring "additional activities" 208 to be directed within the "stream 

of commerce. " On one level, such a requirement has helped to distinguish 

between the accessibility and the activity of a business' web site. In addition 

such a requirement has, according to Stott, helped to distinguish further between 

the active and passive nature of web site activities. Stott maintained that if 

additional activity demonstrates that a business' web site has entered the "stream 

of commerce" in line with the decision in Asahi, 209 then personal jurisdiction 

210 
ought to be upheld . Whilst the Asahi decision is authority for this correct 

proposition, it will be demonstrated that "something more" as provided by the 

decision in ALS Scan is now necessary. 

207 McGhee, note 154 supra. 
208 Maritz, Inc v Cybergold, Inc., note 9 supra and Asahi Metal Industries v Superior Court, note 
198 supra David L. Stott, "Personal Jurisdiction in Cyberspace: The Constitutional Boundary of 
Minimum Contacts Limited to a Web Site, " 1997 15 Marshall J Computer and Info L 819 at 
p. 840. 
209.4sahi v Superior Court, note 198 supra. 
210 Stott, note 208 supra at p. 853. 
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In Asahi Metal Industries v Superior Court, the Supreme Court ruled that 

personal jurisdiction is not established over a defendant who simply operates a 

web site that is accessible in the forum. 211 As the American Bar Association 

(ABA) said in their Report on Jurisdiction, 212 

"(M)ere maintenance of a web site cannot subject a defendant to global 
jurisdiction if the new technology is to be capable of meaningful use. " 213 

As the ABA's report rightly confirmed, mere maintenance or existence of a web 

site does not mean that a business has targeted parties in particular states. If 

businesses were to be held liable in every jurisdiction in which their web sites 

were capable of being viewed, many businesses would withdraw their web sites 

since businesses would be subjected to unforeseen risks and potential liabilities. 

Bums and Bales expressed concerns that jurisdiction over a web site could be 

established wherever that site was situated or accessible, ie worldwide 

jurisdictional reach. 214 Mitrani supports the view that the mere accessibility of 

a web site is an "expansive" approach to jurisdiction. 215 The fact that the 

parties have entered into a contract with each other does not appear to affect this 

rule. 216 It must be demonstrated that the parties have a relationship that is 

connected to the forum in a foreseeable and material way. 217 

21 1 Asahi, note 198 supra. The "spider's web" approach according to Burns and Bales, note 29 
supra at p. 3 1. Michael Geist, "Web Laws Reach Beyond Borders, " The Globe and Mail, 
27/06/02, littp: //www. theglobeandmail. com. 
212 ABA Report, note 88 supra at p. 60. 
213 ABA Report, note 88 supra at p. 31 and 60. 
2" Epps, note 194 supra, Stott, note 208 and Sam Puathasnanon, "Cyberspace and Personal 
Jurisdiction: The Problem of Using Internet Contacts to Establish Minimum Contacts, " 1998 
Loy. L. L. L. Rev 31,691. 
215 Mitrani, note 29 supra at p. 56. 
216 A "simplistic notion" according to Rice, note 2 supra at p. 429. 
217 McGhee., note 154 supra. 
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In Asahi Metal Industry Co. v Superior Court, 218 the court reaffirmed 219 the 

"purposeful availment" requirement and confirmed that a business merely being 

in the "stream of commerce" 220 was not enough to establish minimum contacts 

in the jurisdiction. By that, it was meant that placing an advertisement in a 

newspaper or magazine 221 to alert possible consumers to goods for sale does not 

render the business subject to the jurisdiction wherever that advertisement may 

arise. The court's decision in Asahi was crucial. In Asahi, the court referred to 

two distinct "approaches" to jurisdiction. Justice O'Connor supported the 

"Highway approach" which considered whether conduct in addition to placing a 

product in the stream of commerce supported jurisdiction. Justice O'Connor's 

view formed the majority decision that purposeful availment was not 

established. In comparison, Justice Brennan supported the "Spider's Web 

approach" whereby jurisdiction is established wherever a business' commercial 

activities can be accessed. The "Highway" approach has received support both 

from the case law and academics. 222 As Chapter Two illustrated, the European 

Commission confirmed the mere accessibility of a web site was not sufficient to 

establish jurisdiction under the Brussels I Regulation. Burns and Bales have 

criticised the Asahi decision for two main reasons. First, those authors 

maintained that the court in Asahi did not unequivocally resolve whether putting 

218 As with World Wide Volkswagen, note 136 supra. 
219 Born, note 126 supra at p. 76. 
220 A term previously used in product liability cases. 
221 Weber v Jol4y Hotels, note 61 supra also said that advertisement in magazine not sufficient 
for purposeful availment, akin to decision by the US District Court of the Northern District of 
Illinois in Transcraft Corp., v Doonan Trailer Corp., DC Nill No 97C 4943 12/11/97 and 
Blackburn v Walker Oriental Rug Galleries ED. Pa. No. 97 - CV - 5704 07/04/98. 
222 Burns and Bales, note 29 supra at p. 44-45. 
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items for sale in the stream of commerce was sufficient alone to establish 

personal jurisdiction. 223 Second, those authors argue that the Asahi decision has 

been interpreted in different ways and those different interpretations render 

inconsistent results. For example, the cases to be discussed later demonstrate 

that the "something more" than just web site accessibility is definitely required, 

whereas in Ruston Gas Turbines, 224 the court said that something more was not 

required. The authors also point out that that in Carnival Cruise Lines, the court 

did not consider the issue at all. 225 Despite the different judicial opinions 

expressed in Asahi and given the subsequent authority considered below, the 

Asahi decision confirms that mere accessibility of a foreign business' web site 

will not establish jurisdiction. Bums and Bales regard the "Spider's Web" 

approach used by the courts in Inset as "flawed. , 226 This is correct since 

jurisdiction must be established, inter alia, on the level of interactivity and not 

simply the accessibility of a web site. Bums and Bales argue for a three-stage 

test that distinguishes between passive, active and financial web sites, the latter 

of which would always establish jurisdiction. However, despite the incidence of 

interactive web sites and explicit reference to them in the "Sliding Scale" test, 

the key weakness of the Bums and Bales' model is the omission of any 

reference to interactive web sites. 

22' Bums and Bales, note 29 supra at p. 38. 
22' Ruston Gas Turbines v Donaldson Company Inc., 9 F. 3d 415,418 (5 Ih Cir. 1993). 
225 Carnival Cruise Lines v Shute, note 177 supra. 
2 2" Burns and Bales, note 29 supra at p. 44. 
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The decision in Asahi confirmed that "minimum contracts" would not be 

satisfied simply when the defendant simply placed its services in the "stream of 

commerce. " Without something more, 227 a web site is merely accessible in the 

particular state and there is no evidence to substantiate business activity. 228 As 

Kalow has suggested, the courts adopted two "patterns of analysis" in 

determining jurisdiction. 229 The first pattern required purposeful availment and 

reasonableness for minimum contacts to be established. This first pattern, of 

which Asahi is an example, used Zippo's "Sliding Scale" to determine whether 

the business' use of a web site constituted purposeful availment. In addition the 

court could consider other factors, such as quantity of contacts and the gestalt 

factors mentioned earlier in this analysis. The second pattern, or "stream of 

commerce" analysis, of which Inset System, Inc. v Instruction Set 230 is an 

example, required the business to consider whether it could anticipate being 

hauled into a particular US court or courts. The Connecticut District Court's 

decision in Inset has been the subject of particular criticism. In Inset, the court 

asserted jurisdiction over a non-resident defendant who had not conducted 

business in Connecticut and did not have assets there. The business was deemed 

to have purposefully availed itself since its "solicitation [s] [were] of a 

sufficient[ly] repetitive nature '99 
231 to justify minimum contacts. According to 

227 Stott, note 208 supra at p. 839-840. 
228 Asahi, note 198 supra. 
229Kalow, note 142 supra at p. 2265. 
230 Inset System, Inc. v Instruction Set, note 28 supra. Yvonne A. Tarnayo, "Who? What? 
When? Where? Personal Jurisdiction and the World Wide Web, " 4 Rich JL& Tech 7 (Spring 
1998), littp: //www. urich-edu/-Oolt/v4i3/tamayo related. htmi (obtained 19/06/01). 
23 ' Asahi, note 198 supra ; Rice, note 2 at p. 463. 
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Green, "(T)he [sic] precedential effect rendered by the Inset Systems holding is 

chilling ... assail(ing) the very essence of due process. " 232 The long-term effect 

of the Inset decision would have meant that any foreign business operating a 

web site, regardless of the nature (ie accessibility) of that web site, would have 

been subject to the jurisdiction of any court in the United States. As Probasco 

confirmed, the decision demonstrated how the US courts initially had difficulty 

in asserting jurisdiction over foreign businesses that conducted commercial 

activity via web sites. 233 Such a decision was clearly contrary to the 

observation made earlier in this Chapter that "Due Process" is designed to 

protect defendants from "excessive goverm-nental authority. " 234 This point was 

reiterated in Zippo when the court said that Inset "represented the outer limited 

of the exercise of personal jurisdiction on the Internet. " 235 It is imprudent that 

all web sites are regarded as advertising 236 to consumers wherever they are 

capable of being viewed or accessed. 237 Businesses would have difficulty 

knowing or reasonably anticipating where their web sites were being accessed to 

the extent that 

"(W)ithout such indications of active (or perhaps 'interactive') efforts to 

secure customers in the forum state through [a] website, the use of the 
internet alone is no more indicative of local jurisdictional contacts than 

an isolated advertisement in a nationally distributed magazine. " 238 

232 Green, note 35 supra at p. 1064. Word modified for syntax. 
233 Angela R. Probasco, "Due Process Analysis in Millennium Enterprises, Inc v Millennium 
Music, LP, " 2000 40 Jurimetrics 457 at 462-463. 
23' Brand, note 31 supra. 
235 Zippo, note 43 supra and Perry et al, note 13 supra. 
236 In reference to the case Winfield Collection v McCauley, 105 F. Supp 2d 746,750 
(E. D. Mich., 2000). 
237 Ibid. 
23 8Rice, note 2 supra at p. 508. Word in brackets added. 
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Furthermore reliance on such precedent would undermine both the economic 239 

and marketing value of using web sites and the role of "Due Process" in 

protecting foreign defendants. As Stott remarked 

due process could hardly be served if each state can exercise 
personal jurisdiction over an Internet user who maintains a web site. 5ý 240 

Furthermore, subsequent cases have not supported the decision in Inset and have 

relied upon the "Highway approach" advocated by Justice O'Connor in Asahi. 

The case McDonagh v Fallon McElligott Inc 241 reiterates that the mere 

availability of a web site to residents in a forum state is not sufficient in itself to 

establish personal jurisdiction over the creator of the site where the dispute is 

not concerned with how the web site itself is operated. Additionally, the case 

Hearst Corporation v Goldberger 242 confirmed that simply the availability of a 

web site to forum residents is not sufficient in a case alleging infringement of a 

trademark dispute. The court in Hearst refused to follow earlier authority from 

the Minnesota Court of Appeal held in Minnesota v Granite Gate Resorts Inc 

State of Minn Dist Crt. 243 In that unusual case, the court held that 

advertisements on an active web site that were accessible to and directed at 

Minnesota residents were deemed "sufficient contacts" with consumers in the 

state to subject the defendant to the jurisdiction of that state. In determining 

whether jurisdiction was reasonable, the court considered the five "gestalt" 

239 Yagura, note 2 supra at p. 327. 
240 Stott, note 208 supra at p. 852-853. 
2" McDonagh v Fallon McElligott Inc 1996 US Dist Lexis 15139 (S. D. Cal August 5 1996). 
242 Hearst Corporation v Goldberger, 96 Civ. 3620(PKL) (AJP), 1997 WL 97097 S. D. N. Y 
26/02/97. 
243 Alfinnesota v Granite Gate Resorts Inc State of Minn Dist Crt., Ramsey County Court File No. 

c6-95-7227,568 N. W. 2d 715 (Dec. 11 1996) aff d No. C6-97-89,576 N. W 2d 747 (Minn Ct 
App. Sept. 5,1997). 
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factors including subsequent contact with the forum via the web site and the 

quality of the conduct. Importantly the court also said the state's consumer 

protection rules advocated the argument for jurisdiction. 

The decisions in Maritz v Cybergold and Bensusan v King demonstrate the 

antagonism when web sites are equated to advertisements. In the Maritz v 

Cybergold case, it was held that the web site was neither active nor passive 

given that viewers were able to add their names to a mailing list on the site. 244 

Clearly, this might therefore apply to many web sites that provide a similar 

service. The court in Maritz 245 
upheld the important test of 'fairness' and 

jurisdiction was established. By contrast, the case of Bensusan Restaurant 

Corp. v King 246 demonstrated that the passive web site is simply an information 

provider. In Bensusan, 247 the court considered web site activity in the context 

of the New York long arm statute. No consideration was given to the "Due 

Process" requirement as the tort claim failed since defendant was not 

"physically present" in New York when the alleged act was committed as 

required by the state's long arm statute. The court confirmed that 

"(M)ere foreseeability of an in-State consequence is not sufficient to 
establish personal jurisdiction. Creating a site is like placing a product in 
the stream of commerce, maybe felt nationwide - or even worldwide - 
but, without more, it is not an act purposefully directed towards the 
forum state. " 248 

244 Epps, note 194 supra. Frederic Debussere, "International Jurisdiction over E-Consumer 
Contracts in the European Union: Quid Novi Sub Sole? " 2002 10 IJLIT 344. 
24 ' Gasparini, note 62 supra at p. 207 regards the decision in Maritz as being "on shaky ground. " 
246 Bensusan v King, note 192 supra. Tamayo, note 230 supra regards Bensusan as providing a 
"satisfactory examination" of the use of to Internet web sites. 
247 Bensusan v King, note 192 supra. 
248 Bensusan, ibid. 
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Many web sites do not enable businesses to interact or communicate directly 

with viewers browsing those web sites. Such sites may provide facilities for 

those browsing to register minimum details such as their name or email address 

with the site for future information or special offers. 249 This is one of the 

reasons the decision in Maritz has been criticised. 250 Stott maintains that, 

unlike the decision in Hearst, the court applied the "Spiders Web" approach to 

jurisdiction in finding that purposeful availment was satisfied. As stated earlier, 

the "Spider's Web" approach enables jurisdiction to be established wherever a 

web site is accessed. Epps succinctly explained the effect of the "Spider's Web" 

approach in the Maritz decision as follows. 

"If the Maritz court's reasoning is adopted by other US courts, it could 
affect companies advertising on the Internet around the world. Non 
resident defendants could be hauled [sic] into any court in the United 
States 

... 
" 251 

The decision in Maritz was not the most certain and predictable way of 

establishing that a business intended to undertake commercial activities in a 

particular jurisdiction. Essentially, this case illustrates the important distinction 

between the nature and content of web sites and advertising. 252 As the previous 

Chapters demonstrated, given their globally accessible nature, web sites are not 

the same as individual invitations or advertising to consumers in specific 

jurisdictions. Epps maintains that the court in Maritz went too far in extending 

249 An example of "... a user [being able to] exchange information with the host computer, " 
Epps, note 194 supra at p. 255. Words in brackets added. 
250 Epps, ibid and Stott, note 208 supra at p. 822 and 846 et seq. 
25 1 Epps, note 194 supra at p. 24 1. 
252 In his paper, Epps refers to "globally and nationally distributed magazines" as such an 
analogy; ibid at pp. 266,268. 
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personal jurisdiction 253 because it failed to consider the relationship between 

web site content, advertising and constitutional "Due Process. " Nevertheless, 

Epps concluded that Maritz would "continue to influence many courts and 

,, 254 
commentators in their reasoning and their findings. 

In Stephen C. Edberg et al v Neogen Corporation 255 the Connecticut District 

Court confirmed that it was not possible to assert jurisdiction over a non- 

resident defendant who maintained a web site that was accessible to residents in 

the forum. The web site facilitated the advertisement of products, enabled users 

to request information about products and offered a free telephone number for 

the placing of orders, although the order could not be completed or submitted 

online. There was one sale to a resident in the forum and this was held to be 

insufficient to find jurisdiction, as it did not satisfy the test of "minimum 

contacts. 55 256 Meanwhile, the US Court of Appeal of the District of Columbia in 

GTE New Media Servs., Inc. v. Bell South Corp., 257 also confirmed that the 

"mere accessibility" of a web site was not sufficient to assert specific personal 

jurisdiction. More recently in Digital Control v Boretronics Inc., 258 the District 

Court for the Western District of Washington held that no personal jurisdiction 

could be asserted over the defendant. In criticising the Inset case, the court said 

253 Epps, ibid at pp. 269-279. 
254 lbid at p. 279. For example, see Mieczkowski v Masco Corp., DC ETexas No. 5: 96cv286 
18/03/98. In Mieczkowski, the defendant made numerous business contacts with the forum and 
the court cited Maritz in support of asserting jurisdiction. 
255 Stephen C. Edberg et al v Neogen Corporation 17 F. Supp. 2d 104 (D. Conn. 1998). 
256 For minimum contacts see Patrick J. Borchers, "Judgments Conventions and Minimum 
Contracts, " 1998 61 Alb L Rev 4 116 1. 
257 GTE New Media Servs., Inc. v Bell South Corp., 199 F. 3d 1343 (D. D. C. 2000). 
258 Digital Control v Boretronics Inc., WD Wash No. CO 1-0074L 06/09/0 1. 
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that "something more" was necessary to establish sufficient contacts with the 

forum. Therefore the Inset case serves as a useful reminder that both the 

approach and decisions in Asahi and Bensusan were correct in so far as placing 

a web site in the "stream of commerce" will not satisfy purposeful availment. 

Subsequent cases have, in accordance with International Shoe 259 and Zippo, 

focussed on the extent to which a business has conducted business in the forum, 

beyond merely advertising their services or making their web site accessible in 

the "stream of commerce. " 

Essentially, it is submitted that the mere accessibility of a web site can now be 

attributed in the same way as a passive web site. 260 A passive web site is 

essentially an information provider that does not allow the web site owner and 

viewer to communicate or contract with each other via that site. In C bersell, y 

Inc. v Cybersell, Inc. 261 the District of Arizona and the Ninth Circuit held that 

since the web site was passive there were no "continuous and systematic 

contacts" with the forum to establish jurisdiction. The court also stipulated that 

targeting activities in the state was necessary to establish jurisdiction. 262 The 

requirement for "something more" was expressly made by the court in Telco 

259 Worldwide Volkswagen v Woodson, note 136 supra per Justice Marshall. 
260 ABA Report, note 88 supra ; Rice, note 2 supra at p. 52 1. 
261 Cybersell, Inc. v Cybersell, Inc. note 161 supra subsequently referred to in Barrett v 
Catacombs Press E. D Pa. Civ. No. 99-736 12/4/99 where the passive web site was deemed a 
fortuitous contact with the forum. See also David W. Falcon, "A Nice Place to Visit But I 
Wouldn't Want to Litigate There: The Effect of Cybersell v Cybersell on the Laws of Personal 
Jurisdiction, " 5 Rich iL& Tech II (Spring 1999), 
http: /,, '\,,, ww. richmoiid. edu/-eolt/v5i3/falcon. htmi (obtained 12/08/00). 
262 Aciman and Vo-Verde, note 50 supra. 

219 



(gLorna tuzavem cialies 
The Law School, University of Strathclyde 
PhD Thesis - Chapter 3 

Communications Group, Inc. v An-Apple-a-Day, Inc. 263 Whilst the court 

confirmed and accepted the web site activity distinction in Inset it said that 

"repeated solicitation(s)" were necessary as "foreseeability [was] not 

sufficient"264 in that case. 

The trend of decisions in relation to passive web sites has generally taken a 

three-fold approach. Firstly, the courts have likened such web sites with 

advertisements, readily available 265 or accessible to viewers in multiple 

locations and therefore not demonstrating purposeful availment towards the 

forum. For example, in Weber v Jolly Hotels confirmed that a passive web site 

was akin to an advertisement in a national magazine. 266 In Hearst Corporation 

v. Goldberger, 267 despite New York residents viewing the web site, the court 

held that the defendant was not doing business in the forum. This case also 

confirmed that the availability of a web site to forum residents is not sufficient 

in a case alleging infringement of a trademark dispute. Secondly, the trend of 

court decisions has also distinguished web sites providing no more than 

information 268 from those directly targeting business activities in the forum. In 

263 Telco Communications Group, Inc. v An-Apple-a-Day, Inc. 977 F. Supp. 404 (E. D. Va. 1997). 
'64 Telco, ibid. Word added for syntax. 
265Edberg, note 255 supra. 
266 Weber v Jolly Hotels, note 61 supra. 
267 Hearst Corporation v Goldberger, note 242 supra. 
268 For example, John G. Green et al v William Manson & Co et al (1998 US Dist Lexis 33 1, 
996 F. Supp. 394 (D. N. J March 5,1998) where the court determined that it was insufficient to 
establish personal jurisdiction by simply maintaining a passive web site that was available to 
residents in the forum without something more - at all stages of the Zippo enquiry. Envirotech 
Pumpsystems Inc., v Sterling Fund Systems AG (No. 2: 99CV814K 2000 US Dist. LEXI S 16942 
(D. Utah 16/11/00)), the plaintiff sued for patent infringement on the defendant's web site but 
the court held that the web site only provided information and therefore did not satisfy either 
general or specific personal jurisdiction. Med-Tec Iowa Inc. v Computerized Imaging Reference 
I 
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Soma Medical International v Standard Chartered Bank 269Tenth Circuit Court 

of Appeal held that the web site was passive since it merely provided 

information. In CFOs 2 Go, Inc. v CFO 2 GO, Inc., 270 the court examined the 

method of communication with the plaintiff and held that purposeful availment 

could not be premised on simply web site and email communication. Thirdly, 

and linked to the first two points, the decisions to refuse jurisdiction over a 

passive web site have been premised upon constitutional considerations. For 

example, in Ecotecture Inc., v Wenz 271 a passive web site which provided free 

subscriptions to a journal and information did not meet purposeful availment 

requirements according to the US District Court of Maine. In reaching their 

decision, the court observed that the state's Long Arm Statute provided the 

"widest possible basis" 272 for establishing jurisdiction over a foreign defendant 

in accordance with the Fourteenth Amendment. The court was satisfied that the 

defendant had no way of knowing, i. e. foreseeing, the geographical location of 

273 
those subscribing to its subscription service. In SF Hotel Co. L. P. v. Energy 

Investments, Inc., 274 the US District Court of Kansas said that, in line with Zippo 

and Weber, it would offend "Due Process" for personal jurisdiction in a trade 

mark dispute to be upheld when the web site was passive. Interestingly, the 

District Court for the Northern District of Mississippi held in Lofton v Turbine 

Systems Inc. (S. D. lowa No. 4-02-CV-90338 3/10/02), was an example of passive web site which 
only provided information and did not facilitate interaction with web users. 
269 Soma Medical International v Standard Chartered Bank, 196 F. 3d 1292,1295 (1 Oth 
Cir. 1999). 
270 CFOs 2 Go, Inc. v CFO 2 GO, Inc., 1998 U. S. Dist. LEXIS 8886 (N. D. Cal. 1998). 
27 1 Ecotecture Inc., v Wenz, F Supp 2d. 2000 W760961 D. Me May 16,2000. 
272 Ecotecture, ibid at p. 4. 
273 Ecotecture, ibid at p. 6. 
274 SF Hotel Co. L. P. v Energy Investments, Inc., 985 F. Supp. 1032 (D. Kan. 1997). 
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Design 275 that by its passive web site the Florida defendant was subject to the 

Long Arm Statute. However, since there was no purposeful availment (i. e. 

purposeful contact in the State), "'Due Process"' was not satisfied and 

accordingly specific jurisdiction could not be established. 

As consideration of the other levels of web site activity will demonstrate, the 

courts have looked for "something more" to satisfy purposeful availment and 

"Due Process. " The Fifth Circuit dismissed the Mink v. AAAA Development et 

al 276 case for lack of jurisdiction since the plaintiff could not order online but 

only by email. In Mink the court commented that the exercise of jurisdiction 

over web sites that came in between the 'active' and 'passive' distinctions 

depended upon "the level of interactivity and commercial nature of the exchange 

of information. " 277 The Vermont-based defendant's web site was held to be 

passive. Whilst there was an e-mail facility and a toll-free number there was no 

evidence of contacts with residents in the forum, such as contracts, in 

accordance with the Zippo scale. 278 The case American Homecare Federation 

Inc v Paragon Scientific Corporation et al 279 concerned allegations of a 

trademark infringement. The web site was available to all US residents but the 

court classified the nature of its activity as passive. As a result, the court also 

275 Lofton v Turbine Design, F Supp. 2d (2000 WL 6364711 N. D., Miss., 2000). 
276 Mink v. AAAA Development et al 190 F. 3d 333 (5th Cir. 1999). 
277 Mink, ibid at p. 336 and in the process quoted Zippo, note 43 supra, at 1124 - this was also 
referred to in the case of People Solutions Inc., v People Solutions Inc., No. Civ. A. 399-CV- 
2339-L. 2000 WL 1030619 (N. D. Tex). 
278 This was the first time that the Fifth Circuit considered and adopted Zippo's "Sliding Scale. " 
279 American Homecare Federation Inc v Paragon Scientific Corporation et al Case No CV-893 
(WWE) 1998 US Dist Lexis 17962 (D. Conn October 26,1998). 
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held that the activity of the web site and the use of a free telephone number were 

insufficient to establish personal jurisdiction over a defendant who was not 

resident in the state. In Fix My P. C. LLC d1blal Fixx My PC v N. F. N. 

Associates, Inc. d1bla Pure Logic Computers, 280 the Texas court held that it did 

not have jurisdiction over a non-resident defendant. The defendant's web site 

advertised services on the Internet that were available to Texas residents. The 

defendants also operated a free telephone number, but this was not accessible 

from its web site. The court rejected the decision in Inset which, as stated 

earlier, found jurisdiction on the basis of a passive web site and the availability 

of a free phone number. In addition to the Fix My PC case, the United States 

District Court for the District of East Virginia in Rannoch, Inc. v Rannoch 

Corp., 281 confirmed that the defendant's conduct was in accordance with the 

state's long arm statute. The court's main consideration was whether the 

defendant's conduct in the forum constituted minimum contacts. The court held 

that by posting the web site, the defendants had merely entered the "stream of 

commerce" and therefore did not purposefully avail themselves of doing 

business which would have subjected them to the jurisdiction of East Virginia. 

Furthermore, the court confirmed that a 'passive' web site still meant that the 

web site was accessible in the forum but that this was not enough for personal 

jurisdiction. The court also criticised the Inset case on the basis that Inset didn't 

distinguish between purposeful availment in that state and purposeful availment 

28" Fix My P. C. LLC d1blal Fixx My PC v N. FN. Associates, Inc. d1bla Pure Logic Computers, 
48 F. Supp. 2d 640 (N. D. Tex. 1999). 
28 1 Rannoch, Inc. v Rannoch Corp., 52 F. Supp. 2d 681 (E. D. Va. 1999). 
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in other states. 
282 In Schweers v Hovaton 283 

the court held that the defendants 

had not purposefully availed themselves of doing business in the forum. The 

plaintiff alleged trademark infringement over the name "Eagle Farm Ranch" but 

the District Court of New Mexico held that the defendant's web site was not 

directed towards New Mexico. The court followed the Zippo "Sliding Scale" 

and confirmed that web site activity itself is not enough to establish personal 

jurisdiction. 

The US District Court for the Eastern District of Virginia held that a web site in 

the case Newspaper Association ofAmerica Inc., v Mancusi 284 was too passive 

for jurisdiction to be asserted. The web site neither sold goods nor sought 

information from those browsing its pages. The Newspaper Association sued 

the defendants for unfair competition as the defendant used a very similar 

domain name in one of his web sites to that used (but not owned by) the 

plaintiffs. The court considered the Virginia long arm statute and held that its 

requirements had been met. The court's next consideration was whether 

jurisdiction was permitted in accordance with the constitutional "Due Process" 

test and referred to America Online Inc. v Huang 285 on the level of activity of 

the web site. The court held that since the web site did not facilitate sales or 

282 A similar case on the latter point was Roche v Worldwide Media, Roche v Worldwide Media 
ED Va. No. 99-1534-A 27/03/00 which involved a "passive" pornography site which linked 
automatically to the defendant's web site. The court classified the activity specifically as less 
than that in Rannoch. 
283 Schweers v Hovaton, D NM No. Civ 99-162 MV/DJS 31/8/97. 
284 Newspaper Association ofAmerica Inc. ,v 

Mancusi, E. D. Va No. 01-I 635-A 8/05/02. 
285 America Online Inc. v Huang, E. D. Va 00-290-A, 13/07/00. 
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information transfer, jurisdiction was not established. Interestingly, the court 

also held that jurisdiction would not be established over the defendant's web 

sites that was not the subject of the actual dispute. It is submitted therefore that 

a link has to be established between the defendant's intention to target 

consumers in the forum and the level of web site activity used by the business to 

meet that commercial objective. 

The courts have therefore looked at different factors to demonstrate "something 

more" for purposeful availment. Another example of "something more" was the 

defendant's actual knowledge of the plaintiffs well-known trademark in 

Amazon. com v Webovation. 286 The District Court of the Westem District of 

Washington upheld jurisdiction after considering the Ninth Circuit decision in 

Panavision (albeit a tort case) regarding purposeful availment. The Zippo 

"Sliding Scale" was used in the case Desktop Technologies Inc., v Colorworks 

Reproduction and Design Inc. 287 to determine whether general or specific 

personal jurisdiction could be established. The court held that the defendant's 

web site was passive. The dispute arose when non-resident defendant allegedly 

used the plaintiffs trademark in its domain name. In this case, the court held 

that it could not assert general or specific jurisdiction over the defendant. The 

court took into account the existence of a passive web site and the 

advertisements issued by the defendants in respect of its services and for 

286 
, 4ma.: on. com v Webovation, W. D. Wash., COO-1 173C 02/11/00. 

287 Desktop, note 129 supra - recently followed by Mar-Eco, Inc., v T&R and Sons Towing and 
Recovery Inc., A. 2d 2003 WL 22718179,2003 PA Super 444, Pa. Super, 19/11/03. 
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employment. In this case, the degree of interactivity did not affect the fact that 

the site was still deemed to be passive. The facts demonstrated that those 

visiting the web site could communicate with the defendants by email or 

telephone. There was even an online order fonn available, but this could not be 

completed or sent online. 

In Butler v Beer Across America the US District Court of the Northern District 

of Alabama was not satisfied that general or specific jurisdiction had been 

established. In comparison to Wise (considered below in the context of general 

personal jurisdiction), the defendants had a web site but did not seek to conduct 

business via that web site to Alabama residents. The passive nature of the web 

site in the Butler case was recently referred to by the Supreme Court of 

Alabama in Ex P. Troncalli Chrysler Plymouth Dodge, Inc In re David J Case 

v. Alexander Dodge Chrysler Plymouth, Inc. 288 In referring to Burger King, 

the Court said 

" ... something more than an isolated contact initiated by an in-state 
plaintiff is required to satisfy the "purposefal-availment" prong of the 
due-process analysis. "Something more" might involve "prior 
negotiations and contemplated future consequences, along with ... the 
parties' actual course of dealing. " 289 

This case reiterates the view that prior negotiations or future contemplated 

consequences demonstrate "something more" for purposeful availment. It is 

2'8Ex P. Troncalli Chrysler Plymouth Dodge, Inc In re David J Case v. Alexander Dodge 
Chrysler Plymouth, Inc., 876 So. 2d 459, Ala., Sep 12,2003. 
289 Ex P. Troncalli Cht3, sler Plymouth Dodge, Inc Inc., ibid at p. 465. 

226 



,,, ýuuetri unues 
The Law School, University of Strathclyde 
PhD Thesis -Chapter 3 

submitted that the business' intention to contract with a foreign consumer is the 

common denominator to both of these examples. Since the "Sliding Scale" of 

Internet activities pronounced in the Zippo case, courts 290 throughout the United 

States have pursued a qualitative analysis of the defendant's conduct in the 

forum, concerned with more than just web site accessibility (and indeed 

interactivity), to justify asserting jurisdiction in accordance with "Due 

Process. , 29 1 Both the court's application and subsequent development of the 

"Sliding Scale" test will be examined, demonstrating the court's continued 

overarching desire to satisfy constitutional "Due Process. " 

5.2 The "Effects test" 

At the same time as the courts were considering whether the use of web sites 

contributed to activities in the forum for non-tortious claims, the courts also 

considered how the "effects test" could establish jurisdiction over tort claims. 292 

In Calder v Jones, the court confirmed that personal jurisdiction would be 

established if its three tests were satisfied as follows, namely the "relationship 

among the defendant, the forum and the litigation. " The 'effects test' was 

290 ABA Report, note 88 supra at p. 60. 
291 Other cases which illustrate the point that mere accessibility would not establish jurisdiction 
Drucker Cornell v Assicurazioni General SpA Consolidates SDNY No. 98-CIV 9186 16/03/00, 
Telebyte Inc., and Enterprise Rent-A-Car v Stowell Ed. Mo. No. 4: OOCV0555 TCM 05/04/01 
(where there was no communication or contract via email with the plaintiff). See also Vsoske 
Inc., v I'soske. com SDNY No. 00 CIV 6099 (DC) 23/05/01 where the District Court for the 
Southern District of New York held that the court could not assert jurisdiction on the basis that a 
New York resident could access the Irish defendant's web site. A further reason for refusing 
jurisdiction was that there were no contracts with residents in New York on the basis of non- 
compliance with the long arm statute (as opposed to purposeful availment as in other cases). 
292 Yagura, note 2 supra at p. 3 10 et seq. 
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applied in Panavision Intl LPv. Dennis Toeppen. 293 The court in Panavision 

used the three part test to establish specific jurisdiction not only on the basis of 

the web site but also that "something more" was evident, i. e. that the defendant 

knew that harm would occur in California. 294 The requirements for purposeful 

availment in Panavision were re-confirmed in American Hondo Motor Co Inc. v 

Rinkied InC. 295 The defendant's web site generated business in the forum state 

(California) when more than 80 residents contracted with the defendant. The 

dispute however concerned a trademark infringement and the court held that it 

had jurisdiction since the defendants had purposefully availed themselves in the 

forum. The court referred to the Panavision case requirements for purposeful 

availment, the defendant's activities in the forum and the jurisdiction of the 

court and held since the defendant made no other attempts to advertise in 

California their web site was regarded as having generated the business. The 

"effects test, " has re-emerged 296 in recent decisions to clarify further the extent 

to which a business has purposefully availed itself by its conduct in the forum 

state. For example, the requirement for "something more" was expressly 

confirmed by the Fourth Circuit Court of Appeal in Carefirst of Maryland Inc., 

d1bla Carefirst Blue Cross/Blue Shield v Carefirst Pregnancy Centers Inc., d1bla 

293 Panavision Intl LPv. Dennis Toeppen, 938 F. Supp. 616 (C. D. Cal., 1996), affd 141 F. 3d 
1316 (91h Cir. 1998). Dearing, note 53 supra. 
294 Subsequently considered in Healthgrades. com case, note 47 supra, and expressly confirmed 
by the Fourth Circuit Court of Appeal, Carefirst of Maryland Inc., d1bla Carefirst Blue 
Cross/Blue Shield v Carefirst Pregnancy Centers Inc., d1bla Carefirst and Netimpact Inc. (CA- 
01-1578-CCB) 02/07/03, littp: //Iaws. 1p. findlaws. com/4th/021137p. liti-nl, considered infta. 
295 American Hondo Motor Co Inc. v Rinkied C. D. Cal. CV 98-7315 DDP 03/03/99. 
296 Siddiqi asserts that most jurisdictional issues were controlled by Calder v Jones which now is 
used mostly for intellectual property disputes, note 4 supra at p. 68. Green confirmed that 
(previously) the effects test was used in a "fairly narrow" way by the courts to "intellectual 
property and intentional tort claims, " note 35 supra at p. 1062. 
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Carefirst and Netimpact Inc which will be considered later in this Chapter. 297 

Furthermore, Rule 4(k)(2) of the Federal Rule of Civil Procedure has also 

recently been used as a basis of federal jurisdiction over an out of state 

defendant. As will be examined later in this Chapter, the case Graduate 

Management Admission Council v Raju, demonstrates how 

"Rule 4(k)(2)'s most obvious application [ 
... ] permit[s] specific 

jurisdiction over foreign defendants who have "minimum contacts" with 
the entire United States [T]his was the purpose for which Rule 

. )5 298 4(k)(2) was specifically intended 
. 

The federal courts can apply Rule 4(k)(2) on two conditions. Firstly, it can be 

used when a state court cannot assert personal jurisdiction. Secondly, it can 

only be used when the dispute relates to federal law. The extent to which the 

potential future application of Rule 4(k)(2) to electronic commerce disputes 

could be utilised will be considered later. 

In the absence of specific national (or international) guidance on jurisdiction for 

electronic commerce disputes, the courts in the United States have applied 299 

the "Sliding Scale" or the "effects" tests to determine if jurisdiction has been 

established against a foreign business that operates a web site. However the test 

of personal jurisdiction is challenged in the context of electronic commerce. 

The reasons for this include firstly that the Supreme Court had not affirmed the 

"Sliding Scale" test and secondly that scale itself is by no means all 

297 Carefirst, note 294 supra. 
298 Bom, note 126 supra at p. 196. Word in bracket modified. 
299 Panavision, note 293 supra where the court said, "(W)e are asked to apply existing rules of 

personal jurisdiction to conduct that occurred, in part, in "cyberspace". " 
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encompassing. 300 A consideration of subsequent cases will demonstrate that 

even at the most active end of the spectrum, such activities are not in themselves 

always sufficient to assert specific personal jurisdiction over a foreign 

defendant. 301 Probasco maintains "interactivity serves little or no purpose. " 

With respect, this view is at odds with the nature and purpose of electronic 

commerce to facilitate cross-border marketing activities and instantaneous 

communication. In the same paper, Probasco then stresses that if a business 

operating a web site now necessitates that the business targeted residents in a 

particular state, the level of activity (together with other factors and an intention) 

will contribute towards determining personal jurisdiction. From the analysis of 

the cases, the test of minimum contacts is most concerned with the intention and 

impact of the web site activity towards the forum state no matter whether the 

defendant is located in another state or country. Thereafter the remainder of this 

chapter will briefly consider the analogous issues of whether jurisdiction can be 

established where a web site is physically located and the role and effect of 

choice of forum clauses 302 before assessing the impact of the trends from recent 

cases that have questioned the need for adaptation of the "Sliding Scale" test. 

300 The "Sliding Scale" has not gone without its critics, e. g. particular contributions to the 
Consumer Project on Technology's newsgroups on the Hague Conference's proposed judgments 
convention (which can be found at http: //www. cptech. org/ecoi-n/iurisdiction/hagLie. hti-nl) 
expressed the opinion that these tests do not make adequate reference to the actual technology 
used. See Green, note 35 supra, Hurley v Cancun Playa, E. D. Pa. 99-574 31/08/99 and Geist 
note 36 supra. 
301 Probasco, note 233 supra at p. 467. 
302 Millstein, Neuburger and Weingart, note 17 supra at p. II -11. 
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6. ACTIVITIES OF AN OUT-OF-STATE DEFENDANT'S WEB SITE: 
ADAPTING ZIPPO'S'SLIDING SCALE' 

6.1 Minimum Contacts and 'Interactive' Web Sites 

Despite many cases establishing the degree of web site interactivity combined 

with other factors required for "Due Process, " an "ambiguous concern" 303 

remains with the "Sliding Scale" test. According to Westermeier, the "most 

troublesome" aspect of the "Sliding Scale" is that it has only been concerned 

with extremes of web site activity. 304 Geist similarly refers to the "Sliding 

Scale" as a "passive-active" test. Accordingly, the court's decisions to assert 

jurisdiction or not have, in the majority of instances, 305 been premised on both 

the nature of web site activity and other factors demonstrating quality of contact 

with residents in the forum. It is submitted that the most important factor now 

(in addition to the level of web site activity) is demonstrating the business' 

intention to target commercial activity in a particular jurisdiction, in line with 

the decisions in Asahi and ALS Scan. For example, the combination of the 

interactive web site and the defendant's conduct via its web site and newspapers 

in the forum were sufficient to demonstrate persistent conduct in Heroes, Inc. v. 

Heroes Foundation. 306 Similarly, the US District Court of Massachusetts in 

Hasbro, Inc. v. Clue Computing, Inc., 307 held that specific personal jurisdiction 

303 Stott, note 208 supra at p. 843. 
304 Initial concern on this point was made by the ABA in their report, note 88 supra at p. 63. 
305 Starmedia Network Inc. v Star Media Inc., SDNY case No. 00 CIV 4647 23/04/01, 
distinguished ftom the Cybersell case. In Starmedia, it was held that the web site was 
interactive, with minimum contacts and purposeful availment established in New York even 
though no contracts entered into in the forum. 
306 Heroes, Inc. v. Heroes Foundation, 95 8 F. Supp. 1,14 (D. D C. 1996). 
307 Hasbro, Inc. v. Clue Computing, Inc., 994 F. Supp. 34 (D. Mass. 1997). 

i 



utmes 

The Law School, University of Strathclyde 
PhD Thesis -Chapter 3 

could be upheld over a trademark dispute since the defendant advertised for 

customers from all states. In Clipp Designs v Tag Bags, 308 jurisdiction was 

established since in addition to advertising, the defendant business could obtain 

orders via their web site. Other examples of an interactive web site establishing 

jurisdiction were demonstrated by Blumenthal v. Drudge 309 where the District 

Court for Columbia District held that since the defendant "had an interactive 

web site ... accessible [in the forum] ... and, in addition ... sufficient non- 

Internet related contacts, 95 310 the exercise of jurisdiction was reasonable. In 

People Solutions Inc., v People Solutions Inc. 311 (a trademark infringement 

case), the Northern District of Texas held that there was no purposeful availment 

even though the defendant had, in accordance with Zippo, an interactive or 

"middle ground" web site. 312 The court followed the Fifth Circuit in Mink and 

held that there were no repeated contacts to justify specific personal jurisdiction. 

Furthermore, the court confirmed that jurisdiction cannot be premised on a 

"mere possibility, with nothing more that the defendant may be able to do 

business with [forum residents] over its web site .... 1,313 This case reinforces 

the importance of a contract to ALS Scan's intentional targeting test which will 

be considered later in the Chapter. In the more recent case Washington State 

Department of Revenue v W-ww. dirtcheapcig. com Inc., 314 the Washington 

308 Clipp Designs v. Tag Bags 996 F. Supp. 766 (N. D. 111.1998). 
1 . 109 Blumenthal, note 51 supra. Rice, note 2 supra at footnote 107. 
3 10 Blumenthal, ibid at p. 56. 
311 People Solutions, note 277 supra. 
312 People Solutions, ibid at p. 3. 
313 People Solutions, ibid at pA Mink, note 276 supra. 
3" Recently referred to by the US District Court for the Southern District of New York in City of 
New York v. Cyco. Net, Inc., Slip Copy, 2005 WL 174482, RICO Bus. Disp. Guide 10,824, 

S. D. N. Y., Jan 27,2005. 
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District court confirmed that the sale of goods via an interactive web site by a 

Missouri defendant, in accordance with Stomp Inc. v NeatO LLC, 315 satisfied 

purposeful availment. The test of "Due Process" was also satisfied on the 

premise that there was a sufficient connection between the contacts in the forum 

and the dispute to support specific personal jurisdiction as reasonable. 

As the following cases on interactive web sites show, the quality and nature of 

the defendant's contacts are imperative to the courts' analysis and reasoning 

when determining either general or specific jurisdiction. In Resuscitation 

Technologies Inc v Continental Health Care Corp., 316 the court held that the 

defendants ought to be subject to the personal jurisdiction of the courts even 

though they did not have offices in the jurisdiction, nor conducted business 

there. The court based their decision on the emails (eighty in total) and 

telephone conversations that the defendants had with an Indiana resident to form 

a company there. The defendant's web site was held to be interactive. The 

question thereafter was whether the defendant's actions were in accordance with 

"Due Process. " The court used the "Sliding Scale" and again was concerned 

with the quality of the activities in relation to the activity in question. In 

International Star Registry v. Bowman-Haight Ventures, Inc., 317 the US District 

Court for the Northern District of Illinois held that the defendants were subject 

315 StOMP Inc. v NeatO LLC, 61 F. Supp. 2d 1074,1078, n. 7 (C. D. Cal. 1999). 
316 Resuscitation Technologies Inc v Continental Health Care Corp IP 96-1457 -C-M/S, 1997 
US Dist Lexis 3523 (So. Dist. Indiana March 24,1997) 1997 WL 148567 (S. D Ind 24/03/97). 
317 International Star Registry v. Bowman-Haight Ventures, Inc., 1999 U. S. Dist. LEXIS 7009 
(N. D. Ill. 1999). 
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to the jurisdiction of the court since they sold defective goods to residents in that 

state. Again, the court upheld the Zippo "Sliding Scale" and to determine 

purposeful availment, the court reiterated the importance of the defendant's 

quality of the contacts with the forum. In American Eyewear Inc. v Peepers 

Sunglasses 318 the Federal District Court in the Northern District of Texas 

considered the jurisdictional analysis in the Mink case to determine whether the 

state's long arm statute and "Due Process" tests were satisfied in a dispute 

involving the defendant's 319 web site. The court held that the defendant's web 

site fell into the middle of the "Sliding Scale", and referred to the Fifth Circuit's 

decision in Ruston Gas Turbines v Donaldson Company Inc., 320 on the extent to 

which the gestalt factors satisfied the test of reasonableness. The District Court 

for the Northern District of Texas upheld the American Eyewear case in Carrot 

Bunch Co., Inc. v. Computer Friends, Inc. 321 In Carrot Bunch, the court held 

purposeful availment was satisfied that since the defendant's "website sen[t] an 

e-mail confirmation of purchase to those customers who provide their e-mail 

addresses. This direct contact result[ed] in an exchange of information between 

the website and the consumers who order[ed] the inkjet printer cartridges. " 322 

The court was satisfied that the sales constituted something more, in comparison 

to the mere possibility of sales in People Solutions. 323 These decisions 

318 American Eyewear Inc. v Peepers Sunglasses, 106 F. Supp. 2d 895,901 (N. D. Tex. 2000). 
3 19 The defendant was a subsidiary of Eyecity. com but jurisdiction was not established over that 

company since it did not make continuous and substantial contacts in Texas. 
320 Ruston Gas Turbines Inc, note 224 supra. 
321 Carrot Bunch Co., Inc. v. Computer Friends, Inc., 218 F. Supp. 2d 820, N. D. Tex., Aug 14, 

2002. 
322 Carrot Bunch, ibid at p. 826. Words modified for syntax. 
323, People Solutions, note 277 supra. 
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demonstrate how significant the existence of communication or a contract 

between the parties is to the "Due Process" enquiry. Indeed, sufficient 

communication and the existence of a contract are strong indicators of the 

foreign business' intention to contract with a consumer in the forum. 

The search for facts demonstrating qualitative contacts has also been evident in 

cases seeking to establish general personal jurisdiction. The following two 

examples confirmed the Third Circuit's endorsement of the "Sliding Scale" test. 

The first case, Desktop Technologies, Inc. v. ColorWorks Reproduction & 

Design, 324 considered what other factors demonstrate contacts with the forum. 

The Third Circuit court mentioned the Superior Court case Efford v The Jockey 

Club 325 that considered the "Sliding Scale" and concluded that even though the 

web site was passive (since the order form was accessible online but could not 

be submitted online), there were still insufficient additional factors to establish 

purposeful availment. The defendants did not have an office or property in the 

forum, nor did they have agents or employees or pay taxes in the jurisdiction 

either. 326 Despite web users' ability to interact with the business, it was not 

sufficient for minimum contacts in Efford v the Jockey Club. 327 The Superior 

324 Desktop Technologies, Inc., note 129 supra. 
"' Robert and Lauren Efford t1a Goldhope Farm v The Jockey Club, No-1621 EDA 2001 
Superior Court of Pennsylvania, 
http: //www. COLirtS. state. pa. us/opPosting/SLiperior/OUT/sO4OO4 02. pd (obtained 22/04/02). 
326 Both this case and the decision in S. Morantz Inc. v. Hang & Shire UltrasonicsI Inc. (1999 
U. S. Dist. LEXIS 19412 (E. D. Pa. 1999) where web site of the defendant enabled customers to 
download an enquiry form but this was not enough for personal jurisdiction) below were 
subsequently referred to in Accuweather Inc. v Total Weather Inc, M. D Pa. No. 4: DV-02-0006 
2/110/02. 
32' Efford v The Jockey Club, note 325 supra. 
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Court held that the web site was interactive in accordance with "Sliding Scale" 

and satisfied the long arm statute but did not satisfy the "Due Process" minimum 

contacts requirement. The reasons for this were premised on the facts that the 

plaintiffs were not sent information by email and the defendant was not regarded 

as targeting Pennsylvanian residents. Both the Desktop and Efford cases were 

subsequently followed by the Superior Court of Pennsylvania in Mar-Eco, Inc. 

v. T&R and Sons Towing and Recovery, Inc. 328 In that case, whilst the web 

site was "undisputedly" 329 interactive, the court had to be satisfied that 

"something more" existed for jurisdiction. The court was satisfied that the 

quality of contact operable via the defendant's web site was more than adequate 

for general personal jurisdiction. In the second example, Molnlycke Healthcare 

AB v Dumex Medical Surgical Procedures, 330 the existence of an interactive 

web site available in Pennsylvania did not mean however that the defendant had 

demonstrated continuous and systematic contacts with the forum 331 to satisfy 

the requirement for general personal jurisdiction. The court was not prepared to 

hold that such sites (where goods could be ordered) could expose businesses to 

general personal jurisdiction. The court said that Zippo's "Sliding Scale" test 

could be used to establish general as well as specific jurisdiction, but affirmed 

that a high standard was still required to establish general jurisdiction. Despite 

advances in technology, the court was not satisfied that 

328 Alar-Eco, Inc. v. T&R and Sons Towing and Recovery, Inc., 83 7 A. 2d 512,2003 PA Super 
444, Pa. Super., Nov 19,2003. 
329 Mar-Eco Inc., ibid at p. 517. 
330 Molnlycke Healthcare AB v Dumex Medical Surgical Procedures No. CIV. A. 99-1725 64 
F. Supp. 2d 448 Sept. 7,1999. 
331 Molnlycke Healthcare AB, ibid at p. 453. 
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.. general personal jurisdiction could be established solely by the 
existence of web sites such as these ... " 

332 

The decision in Molnlycke was affirmed in Snyder v Dolphin Encounters Ltd, 333 

where the court reconfirmed the high standard that had to be met to establish 

general personal jurisdiction. The District of Columbia Circuit held that the web 

site in Gorman d1bla Cashbackrealty. com v Ameritrade Holding Corporation 

andfteetrade. com Inc. 334 was in between the passive and interactive distinction. 

The court considered whether the defendant was doing business in the forum 

and confirmed "doing business [in accordance with the District of Columbia 

long arm statute] is co-extensive with the reach of constitutional due process. " 

Since the web site enabled parties to contract online it held that conduct was 

"continuous and systematic" premised on the "examination of frequency and 

volume of the firm's transactions with District residents. " Meanwhile in both 

Hurley v Cancun Playa Oasis International Hotel 335 and Coastal Video 

Communications v. Staywell Corp., 336 the court held that the Potential to 

contact residents in a forum was not sufficient even though the web site was 

interactive, 337 contacts had to be "continuous and systematic" to demonstrate the 

"' Molnlycke Healthcare AB, ibid at p. 455. Itallics added for emphasis. 
333 Snyder v Dolphin Encounters Ltd, E. D. Pa. No. 02-CV-1264 10/12/02. In Snyder, the 

plaintiff sought to assert jurisdiction over the defendant as the defendants received payment for 

their services from the plaintiff via an agent in the forum. 
334 Gorman d1bla Cashbackrealty. com v Ameritrade Holding Corporation andfteetrade. com 
Inc., 293 F. 3d 506,513 (D. C. Cir. 2002). 
335Hurley, note 300 supra. 
336 Coastal Video Communications v. Staywell Corp., 1999 U. S. Dist. LEXIS 11827 (E. D. Va. 

1999) 
337 In addition to the interactive nature of the web site, the court referred to the number of hits on 
the web site and the volume of business. 
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defendant's actual contact with residents in the forum to establish general 

personal jurisdiction. 

"The mere existence of an interactive web site, without proof that there 
was continuous and systematic contact between the forum state and web 
site, is not sufficient for a court to exercise general jurisdiction. " 338 

A similar case was Dagesse v Plant Hotel NV . 
339 In Dagesse, the District Court 

for New Hampshire was asked to consider whether the business specifically 

directed its activities to the f 340 orum for the purposes of establishing jurisdiction. 

The court held that the plaintiffs did not use the defendant's web site before the 

parties' dispute arose. Whilst the court did not approve Zippo as they deemed it 

, applied to extreme cases, they nevertheless regarded the defendant's web site as 

falling in the middle of that spectrum. However, since the plaintiffs had not 

accessed the defendant's web site before the dispute, the court held that there 

were insufficient facts to uphold the requirement of "relatedness" for specific 

personal jurisdiction. The ruling in Dagesse confirms that in addition to the 

level of activity of the web site, the plaintiff must have accessed the web site in 

order to associate the business' web site activities with a particular jurisdiction. 

This point is important as it demonstrates the different approaches in the EU and 

US on the need for relatedness between the business' commercial activities and 

the dispute. As the last chapter on the Brussels I Regulation observed, it should 

only be necessary that the business' web site was intended for consumers in that 

jurisdiction before the parties' contracted with each other. It is submitted that 

purposeful availment is more important than relatedness for "Due Process. " In 

338 Coastal Video Comm unications, note 336 supra at p. 571. 
'139 Dagesse v Plant Hotel NVDNH No. CV-98-713-B 0510 1 /00 at p. 1224. 
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accordance with the court's approach in Digital Equipment, if the business 

intended to "target" 341 particular states via an interactive web site, the lack of 

prior contact should not prevent purposeful availment from being established 

provided the business intended to target consumers in the forum and the parties 

have subsequently contracted with each other. The level of web site activity is 

entirely under the selection, direction and control of a business. As Rice 

explains, an interactive web site is 

... used by the operator to conduct transactions with persons in the 
forum state, receiving on-line orders and posting confirmation or other 
messages directly to specific customers. " 342 

If the business intended to contract with consumers in particular jurisdictions, its 

contacts with consumers in different fora must not, as Burger King affirmed, be 

"random, fortuitous or attenuated. " 343 Therefore if the business has chosen to 

operate its business activities via an interactive web site, and a contract is 

subsequently concluded with a consumer in a foreign jurisdiction via another 

means of communication (for example, email, telephone or fax message), 

purposeful availment should be established. 

The "primary analysis" of "Due Process" in Dagesse was reaffirmed by the 

Supreme Court of New Hampshire in Metcalf v Lawson 344 and again in The 

Lyme Timber Co. V. DSF Investors LLC. 345 

340 Perhaps in response to the difficulties or a lack of preference for the "Sliding Scale" test. 
34 1 Digital Equipment, note 162 supra at p. 472. 
342 Rice, note 2 supra at p. 464. 
343 Burger King, note 157 supra. 
344 Metcaýf v Lawson, 148 N. H. 35,802 A. 2d 122 1, N. H., Jun 25,2002. 
"5 The kvine Timber Co. v. DSF Investors LLC, 150 N. H. 557,842 A. 2d 115, N. H., Feb 17, 

2004. 
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In Metcaýf, the Supreme Court of New Hampshire held that the case was an 

"isolated" situation as it involved conduct on a public auction site (Ebay) as 

opposed to considering the level of activity of a private business' own web site. 

The Metcalf case raised a significant point. It confirmed the application of 

Compuserve v Paterson test that the defendant has to have "knowingly 

contracted" in the forum by "directed activities" at the forum or by "engaging in 

ongoing commercial relationship through the use of the Internet. , 346 Since the 

defendant in Metcalf did not know who would bid for the goods she was selling, 

and where those bidders were situated, she was not deemed to have purposefully 

availed herself of doing business in New Hampshire via a public auction web 

site. It is submitted that this case implicitly illustrates the significance of 

foreseeable and intended targeting in accordance with ALS Scan Inc. and 

Graduate Management Admission Council v Raju. 347 In the latter case, the 

court confirmed that in order 

"(T)o determine whether an "interactive" website is grounds for personal 
jurisdiction, a court must consider the "level of interactivity and the 
commercial nature of the exchange of information that occurs on the 
Web site. " 348 

In The Lyme Timber Co., the Supreme Court of New Hampshire confirmed that 

since the defendant's web site was interactive and the defendant had 

"directed its communications to [the plaintiffl ... the alleged impact 
cannot be said to be fortuitous ... [and that the defendant] availed itself 
of the privileges and protections of New Hampshire law. " 349 

346 Compuserve, note 159 supra. 
347 Graduate Management, note 52. 
34' Graduate Management, ibid at 594. 
349The Lyme Timber Co., note 345 supra at p. 120. 
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In Wise, et al., v. Lindamood, et al., 350 the Canadian defendant's web site that 

enabled viewers to request materials and information as well as registering for 

services was deemed mid way and moderately interactive on the "Sliding Scale" 

by the District Court of Colorado. The court also took into account the 

requirement that the plaintiff had to provide a contact email address to be able to 

communicate with the business. By considering both the web site's activity in 

the forum and other contacts that demonstrated the business' intention, the court 

held that general jurisdiction had been established. 

In Millennium Enterprises, Inc. v. Millennium Music, L. p, 35 1a South Carolinian 

business sold compact discs and jurisdiction was sought as result of one 

compact disc being sold in the forum. The court held that it could not accept 

jurisdiction in this case since the defendant's contacts were clearly not deemed 

systematic and continuous for general jurisdiction with the result that there was 

no purposeful availment to attach specific jurisdiction to the defendant's 

conduct. In line with the Ninth Circuit, the Millennium case endorsed Zippo 

"Sliding Scale" of web site activity but stressed that in accordance with 

Cybersell "something more" was necessary if the constitutional requirement of 

"Due Process" 352 was also to be satisfied. For examPle, actual sales to residents 

in the forum or a site more specifically targeted at that forum state 353 would 

const . itute something more. Indeed, the fact that the plaintiff has simply bought 

350 Wise et al., v. Lindamood, et al., 89 F. Supp. 2d. 1187 (D. Col. 1999) 
351 Millennium Enterprises, Inc. v. Millennium Music, L. P. 33 F. Supp. 2d 907 (D. Or. 1999). 
Probasco, note 233 supra. 
352 Probasco, note 233 supra at p. 464 et seq. 
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one compact disc in an attempt to establish jurisdiction 354 did not demonstrate 

that the defendants has purposefully availed themselves of the protection of the 

forum. In particular, the court said that 

the middle interactive category of Internet contacts as described in 
Zippo needs further refinement to include the fundamental requirement 
of personal jurisdiction: "deliberate action" within the forum state in the 
form of transactions between the defendant and residents of the forum or 
conduct of the defendant purposefully directed at residents of the forum 
state. " 355 

Probasco has commented that the Millennium case "failed to acknowledge the 

unimportance of web site level of interactivity. " 356 However, with respect, the 

Millennium case demonstrates that had there been additional activity such as 

sales in the forum, jurisdiction would have been established. For that reason, 

the Millennium case demonstrates how significant a business' intention is in 

establishing purposeful availment. 

In addition to the quality of the defendant's contacts, the plaintiff's actual use of 

the defendant's interactive web site has also been indicative of the quality of 

contacts with persons in the forum state. The following cases demonstrate that 

as part of the "something more" analysis, the courts are not inclined to assert 

jurisdiction if there is an ambiguity regarding the business' intention to target 

particular jurisdictions and the plaintiff has not accessed the defendant's web 

site. In Deckler v Circus Circus Hotels personal jurisdiction could not be 

353 Probasco, note 233 supra. 
354 In that case a friend of the plaintiffs lawyer made the purchase. 
355 Millennium, note 351 supra at p. 92 1. 
356 Probasco, note 233 supra at p. 468. Word italicised for emphasis. 
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exercised in New Jersey for two main reasons. Firstly, the court was not 

satisfied that the defendant's national advertising demonstrated an intention to 

purposefully avail itself in New Jersey. Secondly, the plaintiffs had not 

demonstrated that they had accessed the business' web site. For example, the 

plaintiff had not made her reservation online. Thirdly, there was a choice of 

forum clause in favour of Nevada on the defendant's web site. In Uncle Sams 

Safari Outfitters Inc v Uncle Sams Army Navy Ouýfitters Manhattan Inc 357 the 

web site was potentially interactive but jurisdiction was not upheld since there 

was no evidence that it was accessed in Missouri. The Eastern District Missouri 

Court confirmed that something more was needed than the mere existence of a 

web site. Since the defendant intended that its interactive web site could be 

accessed in the forum, personal jurisdiction could be established. However, the 

court distinguished Maritz since the defendant had no other contact with 

residents in the state. Therefore, if the consumer wishes to assert jurisdiction 

over a business Premised on its interactive web site, evidence of the plaintiffs 

use of the web site will, and should, contribute towards satisfying purposeful 

availment. 

Further assertion of the significance of the plaintiffs use of the web site to 

demonstrate "something more" was confirmed in Advanced Software Inc. v 

Datapharm Inc. 358 Even though the defendant operated an interactive web site 

357 Uncle Sam's Safari Outfitters Inc v Uncle Sam's Army Navy Outfitters Manhattan Inc., 
E. D. Mo CV 1633 DDN 13/04/00. 
358 Advanced Software Inc. v Datapharm Inc. C. D Cal. No. CV 98-5943 DDP 3/11/98. 
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which could be accessed in California, the US District Court for the Central 

District of California said that it did not have jurisdiction in the trade mark 

infringement case unless there was evidence that the site was used in the forum 

ie "something more" (as in Panavision and Cyberselo required in terms of "Due 

Process. " Despite an interactive web site that contained a hyper-link and a free 

telephone number, the court followed Mink and held that unless the plaintiffs 

had actually used the web site, the defendant had not purposefully availed itself 

of doing business in the forum. The court concluded, 

"(I)t should be of no consequence that a site is interactive unless it is 
shown that people within the forum state have utilized the interactive 
features of the site. " 

The court's opinion was grounded in the prevention of every web site accessible 

(thereby refuting mere accessibility) in the forum rendering a business subject to 

the jurisdiction of that forum and protection of the business' prerogative to do 

business with others domiciled in different states. 

Finally, application of the effects test has also begun to emerge with respect to 

an interactive web site. In the Mccess Inc v Webcard Technologies Inc, 359 case, 

the US District Court for Utah granted a motion to dismiss the plaintiffs claim 

on the validity of a patent. The court held that as the web site was moderately 

interactive, it was "insufficient to subject it to court's personal jurisdiction. " 360 

The decision in the Mccess case confirmed that the plaintiff had to demonstrate 

359 1.4 ccess Inc v Webcard Technologies Inc, 182 F. Supp. 2d 1183,24/01/02. 
360 Ibid. 
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a sufficient -nexus" 361 between the defendant's specifically directed activities 

and the forum in accordance with Asahi and Calder. 362 The court was not 

satisfied that, in accordance with Millennium Enterprises, the defendant had 

targeted Utah residents or that Utah residents had interacted with the defendant's 

web site. 363 Therefore, as far as interactive web sites are concerned, the nexus 

required between the foreign business' web site and the jurisdiction must be 

premised on the business' intention to target consumers in particular 

jurisdictions, the nature of the web site, any exchange of communication and the 

existence of a contract between the parties. 

6.2 Minimum Contacts and 'Active' Web Sites 

If the "passive-active" or "Sliding Scale" test focuses only on extremes of web 

site activity, the courts would only be concerned with determining the level of 

such activity for purposeful availment. The following cases demonstrate that 

despite evidence of a high level of web site activity, the courts consider 

traditional advertising or other contacts as much when determining that the 

business has demonstrated purposeful availment. In International Star Registry 

v. Bowman-Haight Ventures, Inc., 364 the court considered whether long arm 

jurisdiction was permitted. Since the defendant's web sites were available to 

view in the United States, the plaintiff alleged that there was a "false 

361 fAccess, note 359 supra at p. 1189. Lockerby, note 15 supra. 
362 IA ccess, note 359 supra at p. 1186. 
363 lAccess, note 359 supra at p. 1187-1188. 
364 International Star Registry v Bowman-Haight Ventures, Inc., 1998 U. S. Dist. LEXIS 10459 
(E. D. Va. 1998). 
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association" between the parties. Despite "little appellate authority" and 

inconsistent district court decisions, the court upheld jurisdiction in accordance 

with Zippo and Maritz. in Quokka Sports v Cup Int'l. Ltd., 365 the plaintiffs 

sought to restrict the New Zealand defendants' used of the domain name 

www. americascup. com. The defendants were regarded as actively directing 

business activities to US consumers in a number of ways. Firstly, the 

defendants used a domain name that infringed the plaintiffs licence with 

America's Cup Properties Inc. Secondly, the defendants had used a variety of 

different marketing techniques targeting US customers and had contracted with 

advertisers in a number of states, including the forum. The District Court for the 

Northern District of California held that the defendants were actively seeking 

business in the forum and that purposeftil availment had been met. The case 

was recently referred to by the Mashantucket Pequot Tribe v. Redican, 366 where 

the Connecticut District Court was also satisfied that the defendants had 

purposefully availed themselves by the combination of their interactive web site 

and traditional forms of contacts (ie advertising) in the forum. 

The intention of a business to obtain sales in the forum can be demonstrated 

when it provides services online via its web site. If a consumer subscribes to an 

online service and pays a subscription or membership fee, purposeful availment 

will be established. For example, in Online Partners. com Inc. v. Atlanticnet 

365 Quokka Sports v Cup MO. Ltd, 1999 U. S. Dist. LEXIS 2 1000 (N. D. Cal. 1999) 
366 Mashantucket Pequot Tribe v. Redican, 309 F. Supp. 2d 309,70 U. S. P. Q. 2d 1549, D. Conn., 
Mar 18,2004. 
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Media Corp, 367 the court held that the business' web site had been actively 

directed towards San Francisco. The defendants advertised and offered 

subscription services to residents in the forum, thereby demonstrating a high 

level of activity to satisfy purposeful availment in accordance with Zippo's 

"Sliding Scale. " In Digital Equipment Corp. v Altavista Technology Inc., 368 the 

court had to determine whether a dispute concerning a breach of trademark by 

Alta Vista could satisfy both Massachusett's long arm statute and constitutional 

"Due Process. " The court held that there were sufficient facts to support both 

tests as Alta Vista's web site contained the Alta Vista trademark which was also 

used in Digital's web site, (as permitted by the prior agreement between the 

parties) and which over time would have required Alta Vista to defend any 

claim in that state. 

The District Court for the Eastern District of Michigan in Audi AG v Izuml* 369 

held that the web site constituted minimum contacts in the forum to establish 

jurisdiction. The plaintiffs disputed the defendants' use of the domain name in 

the defendant's web site and claimed that it breached their trademark. In order 

to determine personal jurisdiction, the parties had to be able to contract with the 

defendants via their website. The court confirmed that since the state's long arm 

statute permitted a "broad" application of the "Due Process" requirement, the 

three tests for "Due Process" had to be satisfied. The court held that these test 

367 Online Partners. com Inc. v Atlanticnet Media Corp., 2000 U. S. Dist. LEXIS 783 (N. D. Cal. 
2000) 
368 Digital Equipment, note 162 supra. 
369AudiAG v Izumi, E. D Mich No. 01-CV-74520-DT, 23/05/02. 
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were satisfied; the defendants had purposeftilly availed themselves by doing 

business in the forum via an interactive web site, 370 thereby linking the dispute 

with the forum and rendering jurisdiction reasonable. This case was 

subsequently relied on by the Eastern District of Michigan Court in Audi AG 

and Volkswagen ofAmerica, Inc. v. DAmato. 371 In that case, the court held that 

nu ability of consumers in the forum to "purchase services and products on the web 

site- 372 was sufficient for purposeful availment. 

In addition to actual sales via active web sites constituting purposeful availment, 

other interactive features on a business' web site have demonstrated "something 

more" for purposeful availment. It is submitted that these features are akin to 

actual sales since they demonstrate the business' intention to communicate and 

contract with residents in particular jurisdictions. The plaintiffs in the case 

Computeruser. com Inc. v Technology Publications LLC 373 sued Texan 

defendants for using their trademark in breach of the licensing agreement 

between the parties. They also sought an injunction against the defendants from 

using that trademark. 374 The US District Court for the District of Minnesota 

held that the defendant's web site was sufficiently active to permit jurisdiction 

in the forum. The web site ("Sexist Geek Alive") contained several interactive 

370 Akin to Cybersell Inc., v Cybersell Inc., note 161 supra. 
37 'Audi AG and Volkswagen ofAmerica, Inc. v. DAmato 341 F. Supp. 2d 734, E. D. Mich., Oct 
19,2004 at p. 744. 
372 Audi, ibid. 
373 Computeruser. com Inc. v Technology Publications LLC, D. Minn., Civil File No. 02-832 
(MJD/JGL) 20/07/02. 
374 The trademark was "Computer Geek. " 
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features available to users including email accounts and message boards. The 

court considered the "Due Process" requirement and compared the case to 

Burger King, the existence of the agreement between the parties permitted 

jurisdiction. Furthermore, in comparison with the Mink case, the quality of the 

defendant's contact with the forum via their web site also satisfied the minimum 

contacts requirement. However, in Accuweather Inc. v Total Weather Inc. 375 a 

web site that included an email facility was not sufficient alone for minimum 

contacts. Before transferring the case to a District Court in the defendanfs state 

(Oklahoma), the US District Court for the Middle District of Pennsylvania 

considered the earlier cases Desktop Technologies and & Morantz. 376 The court 

affirmed the decision in Desktop that there needed to be "something more" than 

use of another business' trademark as a name for a web site. The case Multi 

Tech Systems Inc. v Net 2 Phone Inc. 377 serves as a reminder of the need to 

demonstrate a link between the business activities and the dispute in question. 

The US District Court for the Federal District of Minnesota held that contacts 

with Minnesota residents and visits to Minnesota constituted minimum contacts. 

In reaching its decision that the web site was active, the court considered the 

"Sliding Scale" and Maritz. The court also pointed to a range of activities in the 

state which supported a link between the contact made and the dispute in 

question that passed the reasonableness test. It is submitted that if a business 

provides facilities such as an order form, email account or message board that 

375 Accuweather Inc. v Total Weather Inc, note 326 supra. 
376 Albeit in Morantz, the web site was not as active as the one in the instant case ; note 326 
supra. 
377 Multi Tech Systems Inc. v Net 2 Phone Inc., Case 00-346 ADM/RLE. 
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can be used and accessed by parties in different jurisdictions to communicate 

with the business, such activity demonstrates the business' prior intention to 

target and contract with residents, such as consumers, in the forum. 

More recent cases involving active web sites have demonstrated an increasing 

trend of the courts to examine whether the defendant undertook some kind of 

targeted activity towards the forum, including the extent to which their web site 

contributed towards such activities. In the Toys "R " Us Inc et al v Step Two SA 

et al, 378 the Court of Appeal for the Third Circuit confirmed that even if the 

defendant's web site was active, the crucial requirement is the defendant's 

purposeful availment of doing business in the jurisdiction for specific personal 

jurisdiction to be established. The court concurred with the decisions in 

Cybersell and ALS Scan case where the court said that if a defendant 

"direct[ed] electronic activity into the State, with the manifest intent[ion] 
of engaging in business or other interactions within the State and that 
activity creat[ed] ... a potential cause of action... " 

jurisdiction could be established against him, or to put it another way, 

'targeting. 1 379 The court therefore reiterated that "something more" than an 

active web site was necessary, suggesting that the defendant would have to have 

intentionally targeted residents in the forum. Interestingly, the court explained 

that whilst targeting could include either online or offline activities, the most 

378 Toys "R " Us Inc et al v Step Two SA et al SA 3 rd Cir. No. 01-3390 27/01/03, followed by 

District Court of Rhode Island in Swarovski Optik North America Ltd v Euro Optics Inc., 2003 

WL 22014581, D. R. W., 25/08/03 (Westlaw). Words in italics emphasised and words in 
brackets modified for syntax. 
379 See an early reference to a business being subject to the jurisdiction of the forum where their 

business activities were intentionally directed. Kalow, note 142 supra at p. 2253. 
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important point was that the business' activities had to be targeted towards the 

forum state. In the recent case Hartoy Inc. v Thompson d1bla Truckin' Little 

Co., 380 the US District Court for the Southem District of Florida applied the 

"Sliding Scale" test to determine if the defendant business from Wisconsin had 

sought out business from residents in Florida. The court held that the web site 

was active and in combination with (albeit only five) contracts with forum 

residents, the minimum contacts test jurisdiction was established over the 

defendant. 

6.3 Summary of Minimum Contacts and Web Site Activities 

The previous sections of this Chapter have considered how a court in a 

particular State can assert jurisdiction over a defendant when the parties have 

contracted via the WWW. It is now accepted by the lower US courts at least, 

that neither the mere accessibility of a web site nor a passive web site is enough 

to substantiate general or specific personal jurisdiction. By applying the 

"Sliding Scale" the courts have sought to distinguish between different levels of 

web site activity. However as the cases have demonstrated, this is not the end of 

the analysis either, for as the ABA noted in their Report, "(R)eliance, then on 

the nature of the web site alone is misplaced. ý5 381 It is submitted that this 

comment reinforced the ABA's preference that businesses (and not web sites 

alone) must target the forum. Essentially, to ensure that the defendant's 

380 Hartoy Inc. v Thompson d1bla Truckin'Little Co., S. D. Fla No. 02-80454-CIV-Middlebrooks 
29/01/03. 
38 1 ABA Report, note 88 supra at p. 65. 
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activities are localised in the forum as far as technology facilitates, the courts 

have considered a range of facts which may either tip the balance in favour of 

personal jurisdiction or otherwise. Whilst this may provide some consistency as 

a general approach, the truism remains that such analysis is entirely fact-reliant 

and lacking express endorsement from the Supreme Court. A business pursuing 

deceptive practices 382 over unsuspecting customers or consumers may be able 

to take advantage of such an approach by forum shopping and ensuring that as 

few connections with his online customers' state are made. In recent years the 

courts have considered approaches to personal jurisdiction beyond both Zippo 

and "something more" espoused in Compuserve; possibly in a bid to promote e- 

commerce activity whilst reinforcing the constitutional requirement for "Due 

Process. " It is submitted that both the "effects test" and "targeting" whilst 

different, 383 share the same ends by seeking to demonstrate that the defendant's 

deliberate conduct towards the state renders him liable to the jurisdiction of the 

courts in that state. Indeed, as Salavado confirms, the "combination" of those 

tests "together form a formidable personal jurisdiction doctrine for use over 

cases involving Internet contacts. " 384 Whilst Salvado argues that the modified 

"Sliding Scale" test is akin to the effects test, the distinction Rice provides is 

even more effective. Rice confirms that the purpose of a web site is to " ... 

"target" residents of a given jurisdiction. " Rice argues that whilst a targeting 

test suggests "an effort to specifically to reach persons in the forum, " the effects 

382 Rothchild, note 74 supra at p. 897 et seq. 
383 Rice, note 2 supra at p. 437,512 and 517. 
384 Carlos J. R. Salvado, "An Effective Personal Jurisdiction Doctrine For The Internet, " 12 U. 
Balt. Intell. Prop. L. J. 75 at p. 80. Itallics added for emphasis. 
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test "might be produced within a given forum by acts that, at least on the 

surface, are not aimed there. 53 385 Before the incorporation for intentional 

targeting in the "Sliding Scale" test is considered, two smaller aspects to 

determining internet jurisdiction ought to be considered from the perspective of 

contracts conducted online and consumer contracts. 

6.4 Jurisdiction Established Where a Web Site Server is Located 

As demonstrated in the previous Chapter, the question of whether a web site's 

location could confer jurisdiction has yet to be determined by the European 

Court of Justice. 386 As the previous Chapter argued, it should not be possible 

for jurisdiction to be conferred where the web server (or servers) is located. 387 

To do so would certainly lead to forum shopping, for it would enable a business 

to select a web server or servers located in a jurisdiction with less favourable 

laws to the consumer. In CFOS 2 GO Inc v CFO 2 GO Inc. 388 it was not held 

sufficient to establish personal jurisdiction of a web site wherever it could be 

located simply because a draft client web site was posted by a web designer at 

the designer's own domain name. The case of Amberson Holdings LLC v 

Westside Story Newspaper 389 considered the jurisdictional position of a 

385 Rice, note 2 supra. 
386 Chapter 2 supra. See also Rothchild, note 74 supra at p. 981 et seq, where he says "(T)he 
location of the parties to a communication is far more relevant under traditional jurisdiction 
doctrine than is the location of the computers through which they communicate, " at p. 982. 
387 Chapter 2 supra. 
388 CFOS 2 GO Inc, note 270 supra. 
389 Amberson Holdings LLC v Westside Story Newspaper, D. N. J, Civil Action No. 00- 1108 
(NHP), 8/22/00. Randall J. Peach "Dot-com's Host Server in N. J. Isn't a Foothold for 
Jurisdiction, " New Jersey Law Journal, Law. com, August 29,2000, http: //www. law. com/cý4iý 

., 
ic+FTConteiitServei-? pagename=law/View&c=Article&cid=ZZZCVGQMG bip/gx. cgi/AppLog 
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business' web server. Following this case, it is doubtful whether jurisdiction 

could be established over a business that uses a web server located in the forum. 

In Amberson Holdings, since the contract between the parties was a de minimis 

contract the court held that personal jurisdiction could not be found under the 

International Shoe minimum contacts test. This case demonstrates the 

likelihood of difficulties in satisfying the minimum contacts and fair play and 

substantial justice tests for jurisdiction premised on the location of a web server. 

Whilst the Christian Science Board case 390 regarded "constitutional 

reasonableness" as a "somewhat nebulous concept, " the court held that, in 

accordance with International Shoe, minimum contacts were not established at 

the place where the web server of a passive web site was located. The court 

held that when the host server transferred information to the web site this was 

akin to information being sent down a telephone line. By contrast in Intercon v 

Bell Atlantic Internet Solutions Inc., 391 the US Court of Appeal for the Tenth 

Circuit upheld jurisdiction over an ISP based in Oklahoma. The defendant used 

an email server located in the forum which was deemed to be continuous use in 

accordance with Compuserve and Zippo. However, in Jewish Defense Org., v 

Superior Court of Los Angeles, 392 the contract with a Californian-based ISP was 

not sufficient to establish jurisdiction. In holding the web site as passive and 

referring to the "effects test" in Calder v Jones to establish purposeful 

QQ& Ii ve=trLie&cst= I &pc=O&pa=O&s=News&Exp Ign ore=true& shows urn m ary=0. Gillies, note 
38 supra at p. 379. 
-390 Christian Science Board 259 F3 d 209. 
391 Intercon v Bell Atlantic Internet Solutions Inc., 205 F. 2d 1415,1417 (I Oth Cir. 1998). 
392 Jewish Defense Org., v Superior Court of Los Angeles Cal Ct App B129319 08/06/99, 
California Court of Appeal, Second District. 
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availment, the appeal decision overturned the earlier decision. In Cable News 

Network v Go SMS. com Inc., 393 the question was whether the location of servers 

(in San Diego and Israel) used by Israeli defendant and Californian plaintiff 

established jurisdiction in New York. The US District Court of the Southern 

District of New York held that there was purposeful availment since the 

defendant sent information on services to New York residents. Meanwhile, the 

Californian Court of Appeal for the Second District in Nam Tai Electronic Inc., 

v Titzer 394 held that the physical location of a server was not relevant for the 

purposeful availment requirement. The court was predominantly concerned 

with whether the defendant targeted defamatory statements in the forum and in 

detennining purposeful availment applied the effects test. In essence, the 

"effects test") could therefore emerge as a means of determining jurisdiction 

where a web server is located. 

There have been few cases in point that have considered the application of a 

jurisdiction agreement between the parties when internet jurisdiction is disputed. 

Nevertheless, the court in the Bensusan ruled that since consent had been given 

to a jurisdiction agreement, this equated to consent to personal jurisdiction. This 

decision reiterates the general rule in the United States to uphold jurisdiction 

agreements 395 provided they were not initiated by "fraud, undue influence or 

393 Cable News Network v Go SMS. com Inc., SDNY No. 00 CIV 4812 (LMM) 06/11 /00. 
394 Nam Tai Electronic Inc., v Titzer California Court of Appeal 2d Dist. No. B 1493 82 26/11 /0 1. 
395Bedell, note 137 supra. Copyright BNA. 
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overweening bargaining power, " 396 and satisfy both state law and -Due 

Process. " 397 Therefore, whilst the court generally uphold jurisdiction 

agreements, it may still be necessary to consider whether such jurisdiction is 

"reasonable and fair" 398 and whether "overweening bargaining power" prevails 

in electronic consumer contracts when the consumer is in a weaker bargaining 

position and the parties at a distance to each other. In America Online Inc. v 

Superior Court [Mendoza] 399 
the forum selection clause was held 

unenforceable. The court held that the jurisdiction agreement violated public 

policy and rendered it the "functional equivalent of a contractual waiver of the 

consumer protections under the [state's own Consumer Legal Remedies Act]. " 

In Decker v Circus Circus Hotel, 400 the hotel's web site had a jurisdiction clause 

stating that the Nevada courts would resolve any disputes. Nevertheless, the 

New Jersey court upheld that in accordance with Carnival Cruise LineS401 case, 

a link between the jurisdiction agreement and the use of the defendant's web site 

had to be shown. In that case, the Supreme Court ruled that the jurisdiction 

agreement on the defendant's tickets issued to the plaintiffs were valid since 

they were already printed on them. 402 However, the plaintiff had failed to 

396 Bremen v Zapata Off-Shore Co., 407 US 1,12,92 s. Ct., 1907,1914,32 L. Ed. 2d. 513 (1972) 
and Carnival Cruise Lines, Inc. v Shute, note 177 supra. Millstein, Nueberger and Weingart,, 
note 17 supra at p. II -I I and Bedell, ibid ; Jacobson v Mailboxes, Etc USA., Inc., 419 Mass. 5 72 
(1995) where a jurisdiction agreement in contract was deemed to be unreasonable. 397 Born, note 126 supra at p. 104. 
398 Bedell, note 137 supra. 
399 America Online Inc. v Superior Court [Mendoza] No A 092813 Cal I" Appeal District 
Division 2 21/06/0 1. Words in brackets added. 
400 Decker v Circus Circus Hotel D NJ Civ 97-1848 (WHW) 12/05/99. 
401 Carnival Cruise Lines Inc, v Shute, note 177 supra. 
402 Yagura, note 2 supra at p. 319-324. Yagura indicated how a jurisdiction agreement has an 
important role in determining the choice of law applied to contractual disputes in terms of the 
Restatement Second ss. 187-188, particularly, as Yagura suggests, where there is no jurisdiction 
agreement, at p. 321. 
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demonstrate that the business' web site had actually been used. Equally, in 

Westcode Inc. RBE Electronics Inc, 403 US District Court for the Eastem District 

of Pennsylvania did not uphold the choice of forum clause in the click-wrap 

agreement. According to the court, there was "no relationship to the sale of 

goods" contract and the agreement seeking to confer jurisdiction. 404 Therefore 

if a business wishes to impose a choice of forum clause in a click-wrap 

agreement it is imperative that two criteria are satisfied. First, the choice of 

forum clause must be brought to the consumer's attention before the consumer 

clicks "I accept" and makes payment. Otherwise, as Geist reiterates, the manner 

in which the choice of forum clause is brought to the consumer's attention might 

be deemed unreasonable. 405 Second, when selecting or relying on a particular 

forum, the business must be able to demonstrate a link between the forum in the 

choice of law clause and the place where it does business via its web site. Such 

a link must be preserved to provide the consumer with the juridical protection of 

having a dispute heard in his own jurisdiction and, as Geist confirms, prevent 

choice of forum clauses providing the means for forum shopping. 406 If the 

business chooses to operate via an active or interactive web site, it is crucial that 

the business knows which jurisdiction it intends to target. 

403 Westcode Inc v RBE Electronics Inc., 2000 WL 124566 (E. D. Pa. 01/02/00). 
404 Westcode, ibid. 
405 Geist, note 36 supra. 
406 Geist, note 36 supra. 
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7. POST ZIPPO'S "SLIDING SCALE" : REQUIREMENT FOR 
INTENTION TO TARGET ACTIVITIES TOWARDS RESIDENTS IN 
THEFORUM 

In recent years, a number of recent cases have looked to either modification or 

replacement of the "Sliding Scale" as a factor in determining purposeful 

availment and minimum contacts for personal jurisdiction. Undoubtedly, the 

"Sliding Scale" is a significant aspect of the minimum contacts enquiry. 

However to ensure that jurisdiction is established with certainty and 

predictability, the courts should adopt a target based approach which examines 

the defendant's intention to direct its business activities towards residents, such 

as consumers, in a particular state. As the previous sections of this Chapter have 

indicated, the "effects test" has emerged at the same time as the adaptation of 

the "Sliding Scale" test. 407 The "effects test" was applied in the e-commerce 

context 
408 in Blumenthal and the Yahoo! case 

409 
when the French anti-racism 

organisation sought to register the French judgment in California and the US 

District Court for the Northern District of California held that on the basis of the 

effects test, the act of registering the judgment was "wrongful" since it deprived 

Yahoo! of its constitutional rights. The effects test was also used in American 

Information Corporation v American Infometrics, citing Bancroft and Masters, 

which in turn said that there was a requirement of "express aiming" or 

407 The Yahoo! case was an example of the "effects test" used in the internet context albeit it 
questioned the extent to which the US court could enforce a French judgment in accordance with 
the First Amendment. Yahoo! Inc v La Ligue contre le racisme et Vantisemitisme Case No. C- 
00-21275 US N. D Cal 07/11/01 (Order granting motion for summary judgment) (obtained via 
http: //www. iLirisdconi. net/eii/txt/iurisdus/ic/dcalifomia2OOlllO7. liti-nl 09/01/02). 
408 Fitzmaurice and Mody, note 18 supra at p. 24. 
409 Yahoo! Inc v La Ligue contre le racisme et Vantisemitisme, note 407 supra. 
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"individual ised targeting in addition to a foreseeable effect in the forum state 

under the Calder effects test. " 410 The following cases show how the "Sliding 

Scale" has been adapted by ALS Scan Inc. v Digital Service Consultants Inc. 411 

to include a version of the "effects test" in the form of "targeting" or "directing 

business activities towards a state. " Kohl has recently observed that the ALS 

Scan decision is significant since it prevents web site activity establishing 

"jurisdiction everywhere. " 412 Authority for Kohl's endorsement of ALS Scan 

can be found in the Seventh Circuit Court of Appeal's recent case Jennings v AC 

LL 1 
413 

hydraulic. In Jennings, the Seventh Circuit gave further credence to the 

Supreme Court's decision in Mink and Fourth Circuit Court of Appeal's 

decision in ALS Scan. The Seventh Circuit held that the defendant's 

maintenance of a passive website did not support the exercise of personal 

jurisdiction over that defendant in a particular forum just because the website 

can be accessed there. It is submitted that intentional targeting should emerge as 

the threshold requirement to satisfy purposeful availment and establish personal 

jurisdiction. 

In GTE New Media Services Inc., v Bellsouth Corporation 414 the US District 

Court for Columbia held that a telephone call and web site is not a "persistent 

4 10 American Information Corporation v American Infometrics, No. CIV JFM-00-3288 139 
F. Supp 2d 696. 
41 1A 

LS Scan Inc., note 19 supra. 
412 Uta Kohl, "The rule of law, jurisdiction and the Internet, " U. L & I. T. 2004,12(3), 365 at 
p. 367. 
413 Jennings v AC Hydraulic No. 03-2157 383 F. 3d 546, Prod. Liab. Rep. (CCH) P 17,084 Sept. 2, 
2004. 
414 GTE New Media Services Inc., v Bellsouth Corporation, note 257 supra. 
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course of conduct in the District. " 415 The court referred to a number of cases, 

namely Bensusan, Mink, Compuserve and Cybersell 416 in refusing to dismiss 

the claim on the grounds of lack of personal jurisdiction. The defendants were 

alleged to have breached the Sherman Antitrust Act by committing tortious acts 

in the District of Columbia. The court held that it was not sufficient for the 

residents of the forum state simply to be able to access the web site. 417 Whilst 

suggesting a return to traditional jurisdiction rules, 418 the court in GTE made an 

important observation. 

"The Due Process clause exists, in part, to give a degree of predictability 
to the legal system that allows potential defendants to structure their 
primary conduct with some minimum assurance as to where that conduct 
will and will not render them liable to suit. " 419 

It is submitted that adapting the "Sliding Scale" test to incorporate the 

requirement that the business intended to target consumers will provide greater 

certainty for consumers and predictability for businesses. If a business chooses 

to use a passive web site then it should be inferred that the business did not 

intend to target its activities at a particular forum but merely to provide 

information about itself or its services. Indeed, in Hartoy Inc., v David 

Thompson d1bla Truckin'Little Company, 420 United States District Court for the 

Southern District of Florida confirmed in accordance with the Third Circuit in 

'15 GTE New Media, ibid at p. 338-399. 
416 Cybersell, note 161 supra at p. 338-399. 
"' The court held that an alternative, and effectively national, basis for jurisdiction under the 
Clayton Act was warranted as service was effected against the defendants. 
418 Green, note 35 supra at p. 1071 et seq, where the "intent of the defendant" in the Millennium 

case at p. 1073, rather than what the web site can do, is what matters. 
419 lVorld Wide Volkswagen v Woodson referred to in GTE New Media Services Inc.,, note 257 

supra. 
420 Hartoy Inc., note 380 supra. 
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Gorman and the Fourth Circuit in ALS Scan that the manifest intent of a 
business to contract with residents in the forum is not demonstrated by a passive 

web site. However if a business uses an active or interactive web site to target 

and conduct business with consumers in different fora, the requirement for 

"something more" should focus on whether the business intended to target 

consumers in those fora. For example, in Gator com Corp., v L. L. Bean Inc., 421 

the Ninth Circuit Court of Appeal was happy to apply the adapted "Sliding 

Scale" test from ALS Scan to assert general personal jurisdiction over the 

defendants. The court said 

" "something more" than systematic transmission of electronic signals 
would be required in order to assert general jurisdiction [ ... ] (B)usinesses who structure their activities to take full advantage of the 
opportunities that virtual commerce offers can reasonably anticipate that 
these same activities will potentially subject them to suit in the locales 
that they have targeted. " 422 

The Robbins v Yutopian Enterprises Inc. 423 case demonstrates how the District 

Court in Maryland denied jurisdiction in a breach of copyright case against a 

Californian company despite the fact that the defendants contracted with forty- 

six residents in the forum and the defendants operated a web site, also accessible 

in the forum. In reaching its decision, the court considered whether the state's 

long arm statute and the constitutional "Due Process" test had been met. Since 

the plaintiff did not claim specific personal jurisdiction, the court had to 

'21 Gator com Corp., v L. L. Bean Inc., No. 02-15035 2001 WL 1528393 Sept. 2,2003. 
422 Gator, ibid at p. 1082. 
423 Robbins v Yutopian Enterprises Inc., D. Md., Civil No. CCB-01-3096 15/05/02. Eric J. 
Sinrod, "court ignores internet transactions, " 13/06/02 
http: //www. usetoday/com/life/cyber/ccCHECK/2002/06/16/sini-od. htm] (obtained 17/06/02). 
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consider whether general personal jurisdiction could be established. On the 

point of general personal jurisdiction, the court cited the earlier case Atlantech 

Distributors v Credit General Insurance Co 424 where minimum contacts were 

not established by the existence of a passive web site and an agent in the forum. 

In Robbins, the court held that by applying the Zippo "Sliding Scale, " the 

defendant's web site was active. However, the court did not follow this through 

to rule that this level of accessibility justified jurisdiction in the forum state. 

Where the case appeared to turn was on the fact that none of the forty-six 

transactions in the forum were alleged to have infringed the plaintiffs 

copyright. The court took the view that if jurisdiction was to be upheld, the 

defendants would be liable in any state. This case demonstrates the extent to 

which a District Court considers the three requirements of "Due Process" and 

that the cause of action is linked to the plaintiff in a specific way. The fact that 

minimum contacts were not satisfied and the dispute did not relate to the cause 

of action justifies the court's decision to refuse jurisdiction. Any adaptation of 

the "Sliding Scale" must therefore ensure the link between the business' online 

activities and the parties' dispute. 

The petitioned case ALS Scan challenged the constitutional basis of the Zippo 

"Sliding Scale" test. 425 As the analysis earlier in this Chapter has demonstrated, 

the "Sliding Scale" test has been used to determine whether the defendant has 

minimum contacts with the forum. The US Supreme Court was asked to 

424 Atlantech Distributors v Credit General Insurance Co., 30 F. Supp. 2d 534 (D. Md. 1998). 
425A LS Scan Inc., note 19 supra. 
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consider the decision of the Fourth Circuit Court which held that the defendant 

426 (an ISP) was not subject to the specific jurisdiction of the court . The court at 

first instance accepted and adapted the "Sliding Scale" test. However,, the 

Supreme Court refused to consider the decision of the Fourth Circuit, 
' despite the 

petitioner's claim that the "Sliding Scale" "violated" the "Due Process" test. 

The court in ALS also said that the ESAB Group Inc. v Centricut Inc. 427 case 

developed the effects test in Calder v Jones in respect of directing activities. 

The requirement of "something more" in the ALS Scan case was also confirmed 

in the US Court of Appeal for the Fourth Circuit in Young v New Haven 

Advocate. 428 In the Young case, the plaintiff alleged defamation contained in 

newspaper articles published on the defendant's web site that was "aimed at a 

Connecticut audience. , 429 The Appeal court reversed the decision of the 

Virginia court and confirmed that in accordance with Calder, the defendants 

would have had to have purposefully availed themselves by operating in the 

jurisdiction. The Fourth Circuit held that it could not exercise personal 

jurisdiction over the Connecticut defendants because "they did not manifest an 

intent to aim their websites or the posted articles at a Virginia audience. 11 430 On 

the requirement of doing business in the forum, the court said that the 

defendants had neither solicited business nor had assets there . 
43 1 The court said 

426 The defendants operated a passive web site. 
427 ESAB Group Inc., v Centricut Inc., (4hCircuit) 126 F. 3d 6 17, CA 4 (SQ, 1997, Oct 17, 
1997. 
428 Young, note 46 supra. 429 Young, ibid. 
430 Young, ibid at p. 475. 
431 Young, ibid. 
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"considering both the effects test of Calder and the web site bulletin board 

there is a low level of interactivity. ýý 432 Furthermore, the court reasoned that the 

"application of Calder in the Internet context requires proof that the out-of-state 

defendant's Internet activity is expressly directed at or directed to the forum 

state. " It also observed that more than simply making the news article 

accessible to Virginians by defendants' posting of the article on their internet 

sites was needed for assertion of jurisdiction: "The newspapers must, through 

the Internet postings, manifest an intent[ion] to target and focus on Virginia 

readers. 433 The court in Young articulated the analogy for an adapted "Sliding 

Scale" test - incorporating "targeting" from ALS Scan - as follows, 

44a state may consistent with due process exercise judicial power over a 
person outside of the state when that person (1) directs electronic activity 
in the State, (2) with the manifest intent of engage in business or other 
interactions within the State and (3) that activity creates, in a person 
within the state, a potential cause of action cognisable in the state's 
courts, " 434 

The ALS Scan intentional targeting test therefore constitutes three key 

components, namely (online) activity, intention and a foreseeable causal link to 

the dispute. The first two requirements satisfy the requirement that the foreign 

business' activities in the forum were foreseeable. The first requirement should 

be satisfied when a business uses an active or interactive web site which is 

available and directed towards consumers in the forum. As the previous chapter 

demonstrated, rather than focussing on where the business chose not to target its 

432 ALS Scan, note 19 supra. 
433 Young, note 46 supra. Words italicised for emphasis and word in brackets modified for 
syntax. 
434 ALS Scan, note 19 supra. 
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435 activities (Geist's "de -targeting" and Svantesson's "dis-targeting" approach) , 
the test must be based on the positive act of the seller to engage in commercial 

activities in the forum. The second requirement will be satisfied if the active or 

interactive web site offers the potential for the consumer to contract with the 

business either online (via the business' active web site) or offline (via other 

traditional communication methods such as a telephone or fax machine). As this 

Chapter observed, "Due Process" may still demand evidence that the consumer 

accessed the web site to establish a link between the defendant's activities in the 

forum and the dispute. The third requirement will be satisfied when the parties 

have contracted with each other by electronic or traditional means. However, it 

is submitted that if the first and third requirements are satisfied, there is a 

sufficient causal link between the location of the business' intended commercial 

activities and the parties' dispute for "Due Process" to be satisfied. Indeed, 

Geist implicitly prioritises the significance of the parties' contract and the 

existence of a choice of forum clause as the first aspect of his three-stage 

targeting test. Using ALS, the court said that it could not assert jurisdiction since 

the defendant "did not manifest an intent to aim their web site or the articles 

posted at a Virginia audience. " 436 In referring to Christian Science case, 437 the 

court in Young held that "(T)he newspaper did not post materials on the internet 

with the manifest intent of targeting Virginia residents. " The decision in ALS 

therefore combined both the "Sliding Scale" and the "effects test" to produce a 

435 Chapter Two supra ; Geist, note 36 supra and Svantesson, note 100 supra. 
436 ALS Scan, note 19 supra at p. 3. 
437 Which in turn referred to Calder, note 124 supra. 
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new basis of satisfying the purposeful availment requirement in the form of 

intentional targeting. Furthermore, the second aspect of Geist's targeting test is 

based on neutral technology. Geist argues that technology enables business' to 

limit or "de-target" certain jurisdictions. However, the ALS Scan case by 

comparison endorses the need for a positive act on behalf of the foreign business 

to communicate and contract with the consumer in another forum. For example, 

a business could use a 'drop down' list on its web site which specifies which 

consumers it intends to target. In addition, this requirement would encourage 

the consumer to "self-declare" where he is located. Geist highlights consumer 

44self-declaration" 438 as an "additional advantage" of the technology aspect of 

his test. However, in the interests of fairness, certainty and predictability the 

primary focus of targeting must be on the business' intention and not the 

consurner's self-declaration. Finally, the third aspect of Geist's targeting test 

considers the parties' "actual or implied knowledge" of the targeting a particular 

jurisdiction. However, Geist admits that this is a "catch-all" requirement which 

,, 439 
"does not prescribe a particular type of technology but rather the outcome ... 

On that basis, it is submitted that whilst the third requirement of Geist's 

targeting test is superfluous, it does contribute to demonstrating what 

commercial outcome the business intended (whether "mere advertising" in the 

state or intention to target and contract) when using a web site to target foreign 

consumers. 

4" Geist, note 36 supra. 
439Geist, note 36 supra. 
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As stated earlier, targeting is focused on the nature and extent to which a 

business directs its commercial activities to secure business and make profit and, 

it is submitted, an improvement on applying the "effects test" to commercial 

situations. As far as contracts with consumers are concerned, a business is no 

more at a disadvantage than if it sought custom by advertising in a newspaper or 

if it sent mailings to residents in the jurisdiction. If a business wishes to use a 

web site to seek custom in foreign jurisdictions, the intention to use the web site 

as a communication (vis-a-vis active web sites) or marketing (vis-d-vis 

interactive web sites) tool in combination with a contract should demonstrate the 

extent to which that business actively sought customers in that jurisdiction. 

After the Zippo case, the options open therefore appear to be to endorsement or 

more likely replacement of the "Sliding Scale" 440 which articulates the 

defendant's business conduct and activities towards residents in another state. 441 

As an addition requirement for minimum contacts and purposeful availment, 

evidence must be shown that business targeted residents in the forum in 

accordance with Millennium and in particular ALS. Alternatively, the courts 

could continue to implement the "effects test, " in accordance with Calder and 

affirmed by Blumenthal. However, this is not preferred for two reasons. Firstly, 

as a recent note in the Harvard Law Review argues, the Young "effects test" is 

still appropriate for internet defamation. The note confirms that the "Sliding 

"0 Geist has suggested that the active/passive distinction is no longer a true indicator of web site 
activity. He maintains that the courts should examine to what extent the defendant targeted 
residents in the forum, thereby making personal jurisdiction more stringent ; note 36 supra. 
"' Rice, note 2 supra at p. 5 17-518. 
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Scale" can still be used to distinguish between web sites on whether they 

demonstrate commercial and non-commercial activity. 442 Indeed, as this 

Chapter has demonstrated, an interactive and active web site can be used to 

conduct commercial activities across borders. Meanwhile, a passive web site is 

akin to an advertisement for jurisdictional purposes, or it might not be used for 

commercial purposes at all. Secondly, the requirement for targeting espoused by 

ALS Scan has been subsequently endorsed by other Circuit and District court 

decisions referred to in the present section of this chapter. For example, in 

Carefirst of Maryland Inc., d1bla Carefirst Blue Cross/Blue Shield v Carefirst 

Pregnancy Centers Inc., d1bla Carefirst and Netimpact Inc., 443 the plaintiffs 

brought a trademark infringement case in Maryland against an Illinois business. 

The question that the Fourth Circuit Court had to consider was whether the 

defendant "expressly aimed" its web site at Maryland and referred again to ALS. 

However, the court considered the "Sliding Scale, " the post-Zippo ALS 

"targeting test" and the Young "effects test" to uphold that there were no 

minimum contracts. The court said 

"(A)pplying these precedents to this case, it is clear that in order for 

CPC's web site to bring CPC within the jurisdiction of the Maryland 

courts, the company must have done something more than merely place 
information on the Internet. Rather, CPC must have acted with the 
"manifest intent" of targeting Marylanders. Whether CPC intended to 

target Marylanders can be determined only from the character of the 

website at issue. " 444 

442 "A "Category-Specific" Legislative Approach to the Internet Personal Jurisdiction Problem in 

U. S. Law, " 2004 117 Harvard Law Review Notes 1617 at 1621-1622. 
443 Carefirst, note 294 supra. Subsequently endorsed by Motz J., in the Maryland District Court 

in Electronic Broking Services Ltd v E-Business Solutions & Services, 285 F. Supp. 2d 686 

U. S. P. Q. 2d 1531. D. Md, 30/09/03 ; Blake J. also in the Maryland District Court in United 

CutleryCorp. vNFZInc., 2003 WL22851946,2003 Corp. L. Dec p. 28,709, D., Md., 01/12/03. 

444 Carefirst, ibid at p. 400. 
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This reiterates the significance of both the foreign business' intention and 

conduct in establishing minimum contacts in another jurisdiction. For example, 

in Lakin v Prudential Securities the Eighth Circuit Court of Appeals endorsed 

the Zippo "Sliding Scale" and its application for specific jurisdiction as in ALS 

Scan. 445 In Jennings v AC HydraUjiC 446 
the Seventh Circuit Court of Appeal 

referred to Carefirst and two other Circuit court cases, the Sixth Circuit in 

Bridgeport Music, Inc. v. Still N The Water Publ r g, 447 and the District of 

Columbia Circuit in Gorman, 448 as authority that the defendant is subject to the 

court's jurisdiction when goods or services can be ordered by consumers via the 

operation of an interactive web site. The court rejected an appeal dismissing the 

case for lack of jurisdiction since it was not satisfied that there was sufficient 

"interactivity" between the parties, in accordance with ALS Scan, for 

jurisdiction to be established. 

It is also necessary to consider what would constitute targeting. 449 Rice 

suggests that if targeting is more readily used to determine jurisdiction, language 

(especially when it is not English), currency and tax are "relevant" factors that 

should be taken into account. 450 However, the ABA did not approve the use of 

445Lakin v Prudential Securities No. 02-2477 348 F. 3d 704 Nov. 4,2003. 
446 Jennings vAC Hydraulic, note 413 supra. 
447 Bridgeport Music, Inc. v. Still N The Water Publ'g 327 F. 3d 472,483 (6th Cir. 2003) (per 

curiam). 
448Gorman d1bla Cashbackrealty. com, note 334 supra. 
449 Vartanian, note 121 supra. 
450 Rice, note 2 supra at p. 513. 
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language or currency as appropriate, foreseeable factors in determining 

jurisdiction. The ABA reported 

"(I)f targeting analysis is to continue, it should be based on an actual 
commerce within a jurisdiction that meets or exceeds some objective level of contacts that demonstrate availment of the laws and protections 
of that particular jurisdiction. ý 451 

and Geist separately suggests, language and currency can now change in real 

time and should not be used to determine jurisdiction. 452 Evidence that the 

business intended to target particular jurisdictions should optimally seek to 

localise web site activity with territories since territoriality "intuitive(ly),, 453 

alerts the defendant to where he may be hauled into court. In any event, 

consistency in the approach to targeting should be pursued. If not, then other 

decisions similar to American Information Corporation v American Informetrics 

Inc., 454 could occur. In that case, a dispute occurred between two ISPs regarding 

an alleged infringement of the plaintiffs trademark on the defendant's web site. 

The Maryland District Court dismissed the case on the grounds of lack of 

personal jurisdiction. The court held that the defendant's web site did not 

satisfy the requirement of minimum contacts with the forum. Further, the forum 

was not deemed to be the "focal point" for the harm which the plaintiff was 

alleged to have suffered. 455 This case demonstrates that if the web site used 

advertising to target large numbers of potential customers, in the absence of 

other factors that contribute to targeting commercial activity, the level of 

45 1 ABA Report, note 88 supra at p. 31 and p. 155. 
452 Geist, note 36 supra. Chapter Two supra. 
453According to Pennoyer v Neff, note 123 supra ; Green, note 35 supra at p. 105 5. 
454 American Information Corporation, note 4 10 supra. 
455American Information Corporation, ibid. 
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advertising could contribute to doing business in the jurisdiction 
.46 Rather 

than following a decision which is reminiscent of the expansiveness of Inset 

Systems, 457 the requirements from ALS Scan should be used by the courts to 

adapt the "Sliding Scale" test. A recent example can also be found in Bates v 
Starnes. 458 In accordance with ALS Scan and Carefirst, the United States 

District Court for the District of Maryland said that it was necessary to consider 

any "specific efforts made by the defendant to obtain business from persons 

within the state in which personal jurisdiction is sought to be asserted. "' The 

court demanded more information from the plaintiffs before determining 

whether the burden of purposeful availment had been sufficiently established. 

8. CONCLUSION 

The United States has sought to address electronic commerce issues by creating 

a framework for electronic commerce and by modifying existing personal 

jurisdiction principles. However, jurisdiction rules for electronic consumer 

contracts must be developed further. In accordance with the OECD and the 

Trans Atlantic Consumer Dialogue's proposals, as a minimum, consumers ought 

to receive the same level of protection offline as they currently receive online. 

The United States case law demonstrates a need to endorse "targeting" to 

456 GTE New Media Service, note 257 supra. 
457 Inset, note 28 supra, regarded in Zippo, note 43 supra, as "the outer limits of the exercise of 
personal jurisdiction based on the Internet. " If Inset and Cybersell had been followed, the point 
made by Eckert, Seamons, Cherin and Mellott, that Inset "may also retard commercial 
exploitation of the Internet by raising the spectre of unlimited jurisdictional exposure. " Eckert, 
Seamons, Cherin and Mellott Supreme Court decision in Worldwide Volkswagen that 
"foreseeability" alone has never been a sufficient constitutional benchmark for jurisdiction. " 
458 Bates v Starnes No. Civ. JFM-04-1956.2005 WL 705345 (D. Md. ) March 24,2005. 
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provide greater consistency and predictability in determining jurisdiction over 

an electronic consumer contract. It appears that the European Union was 

influenced by the US "Sliding Scale" approach to web site activity as a basis of 

jurisdiction for electronic consumer contracts by imposing the requirement that 

businesses must "direct their activities" to Member States. As the previous 

Chapter demonstrated, Article 15(l)(c) of the Brussels I Regulation needs to 

incorporate a target-based approach to ensure it can be applied regardless of 

where the defendant is domiciled. The same approach needs to be consistently 

incorporated into the "Sliding Scale" test and approved by the Supreme Court. 

In the absence of specific guidance and endorsement by the Supreme Court, the 

lower courts in the United States have sought to implement and re-assess the 

application of existing rules of personal jurisdiction over a defendant conducting 

business in a particular state via a web site. In order to ensure a consistent 

approach to jurisdiction over electronic consumer contracts, the "Sliding Scale" 

must include an intentional targeting component derived from ALS Scan and 

subject a business to the consumer's jurisdiction if the business intended to 

direct its commercial activities there via an active or interactive web site. 
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Chapter Four 

The Continuing Significance of Jurisdiction Rules for 
Electronic Consumer Contracts 

1. INTRODUCTION 

"The trans-national character of E-commerce makes its governance a 
matter of international trade policy and law. At least, questions 
regarding the nature and substance of the applicable commercial law and 
matters of jurisdiction and enforcement relating to on-line transactions 
need to be resolved satisfactorily if the medium is to gain credence and 
broader acceptability among parties from different states. " 1 

This thesis has examined the development of existing rules of jurisdiction for 

electronic consumer contracts in the United Kingdom and the United States. 

This thesis has argued that intemational private law rules must be modified to 

provide certain, predictable and hannonised jurisdiction rules for electronic 

consumer contracts to facilitate consumers' "access to justice-2 in the courts of 

their domicile. As this thesis has sought to demonstrate, the existing jurisdiction 

rules for consumer contracts in the United Kingdom and the United States must 

be adapted. The rules must be adapted to incorporate the requirement that the 

business intended to target consumers via its active or interactive web site. 

Given the onset of electronic commerce, 3 governmental and non-governmental 

organisations, consumers, businesses and their 

1 Assafa Endeshaw, "The Proper Law for Electronic Commerce, " 1998 1 ICTL, 5 at p. 10. 
2 Loma E. Gillies, "Adapting International Private Law Rules for Electronic Consumer 

Contracts, " in Charles E. F. Rickett, and Thomas G. W. Telfer (eds), International Perspectives 

on Consumers'A ccess to Justice, Cambridge University Press, 2003 at p. 361. 
3 Chapter One, supra. 
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representatives have a vested interest in how international private law rules 

apply to electronic consumer contracts. This thesis has shown that efforts by the 

European Community and the United States' courts have contributed to 

developing rules of jurisdiction for electronic consumer contracts to an extent. 

However, disparities in the interpretation and application of jurisdiction rules for 

electronic consumer contracts still remain to the detriment of the parties and 

electronic commerce activity generally. 4 The thesis has argued that existing 

jurisdiction rules must incorporate a requirement of intentional targeting in order 

that a consistent, foreseeable jurisdiction rule can be applied effectively in the 

on-line envirornnent. Given the global, dernaterialised nature of electronic 

commerce, a universalist, harmonised approach 5 would facilitate the 

modification of such rules. 

2. JUSTIFICATIONS FOR A GLOBAL APPROACH TO 
JURISDICTION FOR ELECTRONIC CONSUMER CONTRACTS 

Chapter Two examined and assessed jurisdiction rules for electronic consumer 
6 

contracts in the Brussels I Regulation. Chapter Two demonstrated that the 

4 Chapter Two considered the need for clarification of "directing such activities" in Article 15(l) 
of the Brussels I Regulation and the application of the active/passive web site distinction. 
Chapter Three demonstrated how the "Sliding Scale" test for personal jurisdiction in the United 
States has yet to be expressly endorsed by the Supreme Court. 
5 As with other areas of international private law; Hans Van Loon, "Globalisation and The 
Hague Conference on Private International Law, " International Law Forum du droit 
international 2: 230,2000 ; Christopher T. Poggi, "Electronic Commerce Legislation: An 
Analysis of European and American Approaches to Contract Formation, " 2000 41 Va J Int'l L 
224 at at p. 277. 
6 Council Regulation (EQ No 44/2001 of 22 December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters, 2001 OJ L12/1 (hereafter the 
Brussels I Regulation) ; Loma E. Gillies, "A Review of the New Jurisdiction Rules for 
Electronic Consumer Contracts within the European Union, " Commentary, 2001 (1) The Journal 
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consumer contract jurisdiction rules in the Brussels I Regulation and Schedules 

4 and 8 to the United Kingdom's Civil Jurisdiction and Judgments Act 1982 

have not been sufficiently adapted to establish jurisdiction of an electronic 

consumer contract in the consumer's domicile. The rules in the Brussels I 

Regulation remain restrictive in three ways. First, the rules only apply to 

consumers domiciled in an EU Member State and businesses that are domiciled 

or have a branch in and direct their activities to, an EU Member State. Second, 

the rules only apply to certain consumer contracts. Third, the rules of 

jurisdiction are subject to particular conditions which are not conducive to 

electronic consumer contracts. Schedules 4 and 8 to the 1982 Act and 

Paragraph 6.20(5) CPR must also be adapted to ensure that the consumer can 

establish jurisdiction in his domicile regardless of whether the defendant is 

domiciled in another part of the United Kingdom, an EU Member State or a 

non-Member State. Chapter Two demonstrated that further adaptation and 

harmonisation of these rules is required to ensure that the consumer's 

jurisdiction can be established with certainty and predictability. Firstly, the 

consumer jurisdiction rules should continue to apply only to private (ie natural), 

final consumers purchasing for their own private use or consumption. Secondly, 

the term "directing such activities" in Article 15(l)(c) must be clarified to 

ensure it is consistently applied when businesses undertake commercial 

activities via their active or interactive web sites. Chapter Two submitted that 

consumers must therefore be specifically targeted by businesses via such web 

of Information, Law and Technology (JILT) litq2: //eli. wai-wick. ac. uk/jilt/01-1/, ýzillies. litnil, 28 
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sites in order to benefit from the juridical protection of the courts where they are 

domiciled. If businesses intentionally direct their online activities towards 

consumers in this manner, any dispute must be heard in the consumer's 

jurisdiction. Thirdly, a jurisdiction clause in a click-wrap agreement on a 

business' web site must not restrict or prevent the consumer's dispute from 

being heard in his jurisdiction. 

Whilst the European Union has led the development of regional rules of 

jurisdiction for electronic consumer contracts, 7 Chapter Two concluded that the 

Brussels I Regulation does not currently operate amongst all EU Member 

States. Articles 13-15 of the Brussels Convention still apply when the consumer 

is domiciled in Denmark. The fragmentation of jurisdiction rules amongst the 

EU Member States does not facilitate a consistent and predictable approach in 

establishing jurisdiction in the consumer's domicile. As Chapter Two 

demonstrated, the requirements of Articles 15-17 will continue to hinder the 

1111. ability of the consumer to establish jurisdiction of an electronic consumer 

contract in his own jurisdiction. As far as the Brussels I Regulation is 

concerned, Articles 15-17 only apply where the business is either situated or has 

a branch or agency in an EU Member State. The rules of jurisdiction for 

consumer contracts in Schedules 4 and 8 to the 1982 Act and the CPR rules 

must also be amended to ensure that a Scottish or English consumer can 

February 200 1. 
7 Julia Hornle, "The European Union Takes Initiative in the Field of E-Commerce, " 
Commentary 2009__(3) The Journal of Information, Law and Technology (JILT), 
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establish jurisdiction over a foreign business situated in another part of the UK 

or a non-Member State respectively. Regardless of where the foreign business 

is situated, it should only be subject to the jurisdiction of the consumers' 

domicile when the business specifically intended to target consumers in their 

own jurisdiction via an active or interactive web site. The connecting factor 

"directing activities" in Article 15(l)(c) of the Brussels I Regulation and 

analogous provisions in Schedules 1,4 and 8 to the 1982 Act currently hinders 

the effective application of juridical protection for consumers. Chapter Two 

concluded that if this connecting factor is not amended further by the European 

Commission or ECJ and the UK government, a lack of certainty and 

predictability will prevail in establishing that the dispute should be heard in the 

consumer' s jurisdiction. 

Chapter Three argued that US rules of personal jurisdiction for electronic 

consumer contracts must be developed further. In accordance with the OECD 

and the Trans Atlantic Consumer Dialogue's (TACD) 8 proposals, as a 

minimum, consumers ought to receive the same level of protection offline as 

they currently receive online. In Chapter Three, the United States case law 

demonstrated a need to endorse a requirement for "intentional targeting" to 

hltp: Heii. warwick. ac. uk/iilt/00-3/homle. htm] ; Joakim S. T. Oren, "International Jurisdiction 
Over Consumer Contracts in e-Europe, " 2003 52 ICLQ 665 at p. 695. 
8 The Trans-Atlantic Consumer Dialogue (TACD, http: //www. tacd. orp, ). The TACD was 
launched in September 1998 as "... a forum of US and EU consumer organisations which 
develops and agrees joint consumer policy recommendations to the US government and 
European Union to promote the consumer interest in EU and US policy making, " at 
http: //www. tacd. orWaboLit/aboLit. litni. The TACD web site confirms that around "45 EU and 20 
US consumer organisations have joined TACD ... " (ibid, obtained 23/10/03). 
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provide greater consistency and predictability in determining jurisdiction over 

an electronic consumer contract. it appears that the European Union was 

influenced by the US "Sliding Scale" approach to web site activity as a basis of 

jurisdiction for electronic consumer contracts by imposing the requirement that 

businesses must "direct their activities" to Member States. As Chapter Two 

demonstrated, Article 15(l)(c) of the Brussels I Regulation needs to incorporate 

a target-based approach to ensure it can be applied regardless of where the 

defendant is domiciled. It is submitted that the same approach now needs to be 

consistently incorporated into the United States "Sliding Scale" test and 

approved by the United States Supreme Court. In the absence of specific 

guidance and endorsement by the Supreme Court, the lower courts 9 in the 

United States have sought to implement and re-assess the application of existing 

rules of personal jurisdiction over a defendant conducting business in a 

particular state via a web site. In order to ensure a consistent approach to 

jurisdiction over electronic consumer contracts, Chapter Three concluded that 

the "Sliding Scale" must be modified to incorporate an intentional targeting 

component derived from ALS Scan and applied by other United States' Circuit 

Courts which subjects the business to the jurisdiction of the consumer's 

domicile if the business intended to direct its commercial activities there via an 

active or interactive web site. 

9A trend that appears to be mirrored in Canada: Michael Geist, "Court cases taming 'wild west' 
Web and: Decisions benefit business, consumers, " The Toronto Star, 7 July 2003,. 
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3. GLOBAL DEVELOPMENTS: THE HAGUE CONFERENCE ON 
PRIVATE INTERNATIONAL LAW'S JUDGMENTS CONVENTION 

The impact of the World Wide Web and global trade has reinforced the need for 

globally consistent juridical protection for consumer contracts. Chapter One 

argued that juridical protection for consumers who contract with foreign 

businesses via the WWW can no longer be influenced by national, particularist 

objectives in isolation to jurisdiction rules in other countries. A universalist, 

consistent, predictable approach must operate across different jurisdictions to 

provide effective juridical protection for consumers. As Chapter One observed, 

the approaches to the legal regulation of electronic commerce activity have been 

individual state regulation (illustrating a particularist approach), model laws and 

harmonisation (demonstrating a universalist approach). Indeed, the 

development of international private law rules has not simply been confined to 

particularist objectives. As North confirms, 

"... (A) most striking feature of the development of private international 
law over the last century has been that statute law has been the primary 
instrument of change - far more so ... than judicial activism ... [and] ... 
that their genesis lies almost exclusively in the work of agencies 
outside central government. " 10 

The OECD has released a number of position papers on consumer protection in 

the context of electronic commerce, one of which recently assessed the extent to 

which different countries have refined consumer protection law and policies for 

electronic commerce contracts including rules of jurisdiction for such 

10 Peter North, "Private International Law: Change or Decay? " (2001) 50 ICLQ 477, at p. 496. 
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contracts. " However, over the last ten years the Hague Conference on Private 

International Law has been drafting an international convention on jurisdiction 

and the enforcement of judgments 12 which, until 2002, included jurisdiction 

rules for (electronic) consumer contracts. The next section of this Chapter will 

argue that given appropriately modified rules, one of the proposed Articles in 

the 2001 draft Convention could have initially contributed to ensuring clear and 

consistent jurisdiction rules for electronic consumer contracts. 13 It is submitted 

that the role of international organisations such as the Hague Conference should 

become even more prevalent in adapting existing international private law rules. 

As the previous two Chapters have argued, it is crucial that jurisdiction rules 

provide clear and consistent juridical protection for consumers whilst providing 

businesses with an ability to foresee when the dispute will be heard in the 

consumer' s jurisdiction. 

As Chapter Three stated, by 1993 the United States' proposal 14 for a judgments 

convention had been included on the Special Commission's agenda. The initial 

11 OECD, "Consumers in the Online Marketplace: The OECD Guidelines Three Years Later, 
Report by the Committee on Consumer Policy on the Guidelines for Consumer Protection in the 
Context of Electronic Commerce, " DSTI/CP(2002)4/FINAL, 3 February 2003. 
12 The most recent draft Convention, "Draft on Exclusive Choice of Court Agreements, " 
Working Document No. 49E Revised, produced by the Special Commission on Jurisdiction, 
Recognition and Enforcement in Civil and Commercial Matters, 1-9 December 2003, can be 
found at http: //www. hccli. tiet/. 
13 Loma E. Gillies, "The Impact of the Hague Conference's Proposed Judgments Convention for 

Electronic Commerce and Intellectual Property Disputes, " 2002 16 3 Int Rev L Comps and Tech 

233p. 243. 
" US recommendation to the Hague Conference to put such a Convention on its agenda; 
Preliminary Document No. 11, "The Future Hague Convention on International Jurisdiction and 
the Effects of Judgments in Civil and Commercial Matters, " Report of the Special Commission 

by Peter Nygh and Fausto Pocar available via h! ip: //www. hcch. net/e/workprogýidRm htm] at 

p. 27. (Hereafter the Nygh and Pocar Report). 
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purpose of Hague Conference's proposed Convention was to ensure that 

judgments in , civil and commercial matters" derived from Contracting States 

are capable of being recognised and enforced in other Contracting States. Civil 

and commercial matters were not defined in the draft Convention. However, 

according to Report of the Special Commission by Nygh and Pocar (hereafter 

the "Nygh and Pocar Report") such matters were likely to be determined in an 

"autonomous manner" 15 and subject to a "liberal interpretation". 16 Despite 

concerns regarding the lack of an international court to interpret the proposed 

convention, the Hague Conference suggested that interpretative references could 

be made to an expert panel or the Hague Conference itself. The scope of the 

1999 draft Convention was contained in Article 1.17 Article 4 set out the 

proposed exclusive 18 rules on choice of court. 19 The 1999 draft Article 4 stated 

that if the parties agreed on which court would have jurisdiction over the 

dispute, then that court would have jurisdiction. Article 4 upheld the validity of 

a jurisdiction agreement where the contract was conducted by electronic means, 

provided the information could be retained for future or "subsequent" 

15 Preliminary Document No. 11, Nygh and Pocar Report Jbid at p. 33. 
16 Ibid. Preliminary Document No. 7, "International Jurisdiction and Foreign Judgments in Civil 
and Commercial Matters, " report drawn up by Catherine Kessedjian, revised translation October 
1997, available via http: //www. hcch. net/e/workpi-og/idgm. htmi (obtained 27/10/99) at p. 53-54 
and the response to the suggestion for an expert panel in Preliminary Document No. 9, 
"Synthesis of the Work of the Special Commission of March 1998 on international jurisdiction 
and the effects of foreign judgments in civil and commercial matters, " drawn up by Catherine 
KessedJian, available via http: //www. hcch. net/e/woi-kprojz/idgm. htm] (obtained 27/10/99) at 
p. 45-46. William E. O'Brien Jr., "The Hague Convention on Jurisdiction and Judgments: The 
Way Forward, " 2003 66 MLR 49 1 at p. 503. 
17 Article I, 1999 Hague Conference draft convention, available at 
http: //www. hccii. net/e/conventioiis/draft36e. htmi (obtained 23/11/99). 
18 Nygh and Pocar Report, note 14 supra at p. 45. 
19 Article 4 of the 1999 draft Convention, note 17 supra, Appendix (ii) infra. 
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reference. 20 For example, the provision would have applied to the situation 

where information about an online contract could be retained in an email, or by 

saving a copy of the web page. There was also a reference made to the selection 

of courts in non-Contracting States. In that instance, Article 4 required courts in 

Contracting States to either decline or suspend proceedings if the court in the 

non-Contracting States had not declined jurisdiction. Article 4(2) sought to be 

applicable in the context of electronic commerce, providing that the formal 

validity of a contact (and any agreement on jurisdiction contained in it) would 

be upheld if 

it was entered into or confirmed [ ... ] (b) by any other means of 
communication which renders information accessible so as to be usable 
for subsequent reference. " 21 

The 1999 draft contained jurisdiction rules for consumer contracts in Article 7 to 

enable the consumer to sue in his own jurisdiction. 22 Article 7(l) of the 1999 

draft convention defined a consumer in largely the same manner as the Brussels 

Convention. 23 A consumer must be contracting out with its 24 trade or 

20 Contributions to the Consumer Project on Technology's discussion forum on the Hague 
Conference's proposed judgments convention with respect to internet jurisdiction and the Hague 
Conference on Private International Law's worldwide judgment's convention project available 
at http: //lists. essential. org/pipei-mai1/hague-iur-commercial-Iaw/2003-December/000848. htinI 
littp: //Iists. essential. oi-g/piperinail/hagLie-jur-commercial-law/2003-December/000852. htmi 
http: //lists. essential. org/pipermai1/hague-iur-commei-cial-Iaw/2003-December/000854. litin1, 
dated 12,15 and 16/12/03 respectively. 
21 Article 4(2)(b), 1999 draft convention, note 17 supra. 
22 Article 7,1999 draft convention, note 17 supra, available at 
http: //www. licch. net/e/conventions/draft36e. litm] (obtained 23/11/99), Appendix (iii) infra. 
23 The Preliminary Document No. 7, "Electronic Data Interchange, Internet and Electronic 
Commerce, " note 16 supra at p. 20. 
24 Preliminary Document No. 7, note 16 supra, at point 100, p. 31 stated "(M)oreover, jurisdiction 
introduced to protect the consumer must be individual to him, and not be used for anyone acting 
on behalf of the consumer or in his stead. " available via 
http: //wwNv. hccii. net/e/workproR/idgm. htmi (obtained 27/10/99) and Preliminary Document 
No. 8, "Synthesis of the Work of the Special Commission of June 1997 on International 
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profession in order for him to be able to sue in the court of its habitual 

resi ence. 25 Whilst the report briefly questioned the meaning of a "consumer" 

in the context of electronic commerce, it conceded that consumers should be 

afforded juridical protection in the courts of their domicile regardless of whether 

their contract was online or offline. 26 However, like the Brussels Convention at 

the time, Article 7(l) of the 1999 draft required certain conditions to be satisfied 

before the consumer could sue in his habitual residence. Firstly, Article 7(l)(a) 

proposed the consumer to sue in his habitual residence if the other party was 

acting within its trade or profession, ie it was a business, and that the "contract 

on which the claim is based" 27 was connected to the business' activities in that 

State. 28 Whilst particular emphasis was given to business activities conducted 

by means of "publicity, " the term was not defined in the draft Article 7. 

Nevertheless, the Nygh and Pocar report provides a helpful, but nevertheless 

basic, explanation of "publicity" in this context, 

44 ... any means of publicity whereby the consumer can be reached [29] 
at his place of residence is covered by the clause; alongside the 
traditional means of communication (such as the post, the press, the 
telephone or television), electronic means of communication may also 

Jurisdiction and the Effects of Foreign Judgments in Civil and Commercial Matters, " drawn up 
by Catherine Kessedjian, November 1997, available at 
http: //www. hccil. net/e/workprog/id,, izm. htmi (obtained 27/10/99), at point 49, "(T)he rule ought 
to be limited to natural persons entering into an obligation ... for their personal, domestic or 
financial use. " 
25 Preliminary Report No. 7, note 16 supra or ibid at point 101, p. 31 confirmed that habitual 
residence is that where the consumer is resident at the time proceedings arose, " ... not the one 
which exists on the date when the contract is concluded... " ibid. Itallics added for emphasis. 
26 Coinciding with the OECD's general position in its "Guidelines for Consumer Protection in 
the Context of Electronic Commerce, " Chapter One supra. 
27 Compare Article 7(l)(a) of the 2001 draft convention, considered infra. 
28 Nygh and Pocar Report, note 14 supra at p. 53. 
29 Suggesting that the consumer is initially passive in the process, ie that the consumer does not 
cseek out' the business but vice versa. 
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be used, where for instance publicity or an offer to contract are posted 
on the Internet. " 30 

The report attributed a wide interpretation of publicity to encompass the Internet 

(ie the use of web sites) as well as traditional methods of advertising such as 

television and radio. It is interesting to note that the first requirement of Article 

7(l)(a) could have been satisfied if the business had either "engaged in" or 

"directed activities to" the consumer's habitual residence. The former, perhaps 

broader, option could have subjected the business to the jurisdiction of the 

consumer's habitual residence without the business having necessarily directed 

its activities towards consumers in that country. The identical term "directing 

activities" contained in the Brussels I Regulation was also used in the draft 

Hague convention. Whilst there was no definition of "directing activities, " 

guidance can be derived again from the Nygh and Pocar Report on the draft 

convention. Nygh and Pocar confirmed that for the consumer jurisdiction rule 

to apply 

" .. [the] defendant [ie the business] should have acted positively 
towards the plaintiff [ie the consumer] and that the consequence of this 
activity should be that an offer to contract should have reached the 
plaintiff on his territory by one of the possible means of communication 
( ... offer to contract and advertisement via the Internet ..., making it 
possible to reach the consumer at his or place of habitual residence y. ) 31 

Given the arguments in Chapters Two and Three earlier that the businesses must 

positively intend to target consumers in foreign jurisdictions, the first 

requirement in Article 7(l)(a) would have had to be re-drafted to reflect this. 

30 Nygh and Pocar Report, note 14 supra at p. 53. 
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Secondly, Article 7(l)(b) required the consumer to take the steps necessary to 

conclude the contract in his habitual residence in a virtually identical fashion to 

Article 13 of the Brussels Convention. As Chapter Two demonstrated vis-a-vis 

Article 13 of the Brussels Convention, such a requirement could have proved 

problematic for consumers to satisfy when contracting with a foreign business 

via its web site. The Hague Conference in a subsequent report on electronic 

commerce mirrored a similar concern. 
32 The business would have had to 

ensure that the consumer was contracting from his habitual residence. As 

Chapter One observed, this would be difficult and time consuming to ascertain 

with certainty in the context of a contract conducted online. All that a business 

would have been able to rely on was the address provided by the consumer in 

conjunction with a contractual term requiring the consumer to affirm that he was 

resident in a particular country at the time the contract was entered into. 

In terms of jurisdiction agreements, Article 7(3) proposed that the parties could 

have entered into such agreements provided certain requirements were satisfied. 

Firstly, such agreements had to conform with the general rules for jurisdiction 

agreements contained in Article 4. Secondly, the agreement could be entered 

into after the dispute arose between the parties. The third requirement of Article 

7(3) was to ensure that the consumer (and not the business) had an alternative 

forum in which to bring a claim. It is submitted that the value of the latter 

requirement to consumers contracting online would have been questionable 

31 Preliminary Document No. 8, note 24 supra at point 49. Words in square brackets added and 
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given the consumer's weaker contractual position. Furthermore, it would have 

been unlikely that a business and consumer would subsequently agree to refer 

their dispute to a third country, particularly if it had no substantial connection to 

the parties, their contract or the dispute itself. Therefore, in a number of key 

respects, Article 7 in the 1999 draft convention was not appropriate for 

electronic consumer contracts. 

The entire 1999 draft Convention was not adopted at the Special Commission 

meeting held in October 1999. Many aspects of the Convention remained 

unresolved, including which rules should be included in a white, grey or black 

list and which jurisdiction rules were deemed to be 'exorbitant. ' In the absence 

of consensus, further work on the Convention was clearly required. In 

particular, it was recognised by the Hague Conference that electronic commerce 

had to be included 33 in the draft convention, as confirmed in their preliminary 

conclusions prior to the Ottawa Diplomatic meeting in February 200 1. 

"In view of the anticipated upsurge of electronic commerce in the 
immediate future, it would be unwise to exclude it from the substantive 
scope of the Convention. " 34 

From that stage, a number of international governmental and non-governmental 

words italicised for emphasis. 
32 Preliminary Document No. 7, note 16 supra at p. 20. 
33 "International Jurisdiction and the Recognition and Enforcement of Foreign Judgments in 
Civil and Commercial Matters, " "Issues Paper 3, International Electronic Commerce, " 
November 2000, http: //Iaw. -,, ov. au/pLtblications/liagueissues3. htm] (obtained 25/06/01). It is 

suggested that e-commerce required to be included expressly. Oren, note 7 supra. 
34 Preliminary Document No. 7, note 16, supra at p. 35 and "Issues Paper 3, International 
Electronic Commerce, " November 2000, ibid. 
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organizations began to acknowledge the potential impact of the proposed 

convention. Whilst the United States somewhat ironically led the wholesale 

opposition 35 to the draft convention, denouncing it in its entirety, 36 the EU was 

particularly concerned with the particularly "controversial" 37 provisions for 

consumer contracts. 38 Indeed, the Trans-Atlantic Consumer Dialogue 

responded to the proposals by acknowledging that even their own preference for 

ADR schemes " ... [would] not diminish the need of consumers for access to 

judicial redress. " 39 Furthermore, an Australian government paper on the issues 

posed by the draft convention observed that 

"(E)Iectronic commerce brings the jurisdictional issues in relation to 
consumer protection sharply into focus because: 
" the internet significantly expands the scope for consumers to 

purchase goods and services direct from overseas suppliers; 
" it significantly expands the ability of small to medium business to 

sell direct to consumer overseas; 
" the nature of web advertising is that business may be unable to 

ascertain the location of consumers and therefore have no choice 

35 Boris Grondahl, "Your Court or Mine? " 25h June 2001, The Industry Standard, available at 
http: //thestandard. coi-n (obtained 21/06/01). 
36 Patti Waldmeir, "Good intentions that could kill e-commerce, " 30 th May 2001, FT. com, 
available at http: //iiews. ft. com (obtained 25/06/01), Editorial Comment, "Recipe for Havoc, " 3 rd 
June 2001, FT. com, available at http: //news. ft. com (obtained 25/06/01), Jean Eaglesham, 
"Business Fears on new legal pact, " FT. com, 6 June 2001, available at littp: //news. ft. corn 
(obtained 25/06/01) ; Lisa M. Bowman, "Global Treaty could transform web, " 22 nd June 2001, 
CNet News. com, available at littp: //news. cnet. com/news/0-1005-200-6345725. html (obtained 
22/06/01) ; "Issues Paper 3, International Electronic Commerce, " November 2000, note 33 
supra. 
37 "Issues Paper 3, International Electronic Commerce, " November 2000, note 33 supra. 
38 Council of the European Union, "Conclusions concerning work in The Hague, with a view to 
preparing a draft Convention on international Jurisdiction and the Effects of Foreign judgments 
in civil and commercial matters, " 25-30 October 1999, JUSTCIV 139 11751/99,11 October 
1999, and "Draft Hague Convention on Jurisdiction and the recognition and enforcement of 
foreign judgments, " JUSTCIV 172,13225/99,22 nd November 1999. 
`9 Trans Atlantic Consumer Dialogue, "Resolution on the Proposed Hague Convention on 
Jurisdiction and Foreign Judgments in Civil and Commercial Matters, " Ecom-22-0 1, May 200 1, 
available athttp: //www/tacd. ot- (obtained 20/06/01). 

287 



C Lur-riu r-ttzaoern unues 
The Law School, University of Strathclyde 
PhD Thesis - Chapter 4 

over the consumers they contract with and therefore their resulting liabilities. " 40 

The first informal meeting in Ottawa considered electronic commerce and the 

draft convention, 41 by focussing on "three fundamental issues" 42 pertaining to 

contracts conducted online between businesses. The issues seemed to be more 

focussed on place of contracting and performance than investigating the most 

appropriate connecting factor for jurisdiction over an electronic consumer 

contract. With regard to the specific implications of Article 7 for consumer 

contracts conducted online the Ottawa meeting report 43 was, with respect, 

vague and uncertain in its assertions. For example, given the points raised in the 

earlier analysis of Article 7(l) of the 1999 draft, it is difficult to see how the 

draft Article 7(l)(a) " ... would not seem to have any further relevance for the 

,, 44 
purposes of electronic commerce. Indeed, it appeared that the whole ethos 

behind Article 7 was that if the foreign consumer was sought out by a business 

and as a result contracted with that business for goods or services, then the 

business' activities are crucial to establishing jurisdiction. Whilst the Ottawa 

report demonstrated that no consensus had "as yet" 45 been reached on the extent 

to which businesses used their web sites to target consumers, the lack of 

40 "Issues Paper 3, International Electronic Commerce, " November 2000, note 33 supra, where 
reference was also made to the DTI's comments on the archaic nature of Article 13 of the 
Brussels Convention ; Chapter Two supra. 
41 "Electronic Commerce and International Jurisdiction, " summary of discussions prepared by 
Catherine Kessedjian, Ottawa, 28 February to I March 2000, Preliminary Document 12, August 
2000, available at littp: //www. licch. net/e/wot-kprov, /jdgm. htmi (obtained 02/05/01). 
42 Preliminary Document No. 12, ibid at p. 4. 
43 Preliminary Document No. 12, note 41 supra. 
44 Preliminary Document No. 12, note 41 supra at p. 6. 
45 Preliminary Document No. 12, note 41 supra at p. 9. 
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unanimity appeared to be premised on the existence of passive web sites . 
46 It is 

unfortunate that the Ottawa Informal meeting did not examine the significance 

of web site activities at the time the draft convention was being revised. 

Article 7 of the June 2001 draft Convention contained a proposal for consumer 

contract jurisdiction and three alternative proposals for jurisdiction 

agreements. 47 Article 7(l)(a) of the 2001 draft retained the definition of a 

consumer ('a natural person acting primarily for personal, family or household 

purposes' (Article 7(l)) and a 'business' (ie 'another party acting for the 

purposes of its trade or profession' (Article 7(l)) previously in the 1999 draft. 

However, this was further qualified to the extent that Article 7 would not apply 

if the 'other party' would not have entered into the contract if they had known 

that the consumer was contracting for the purposes of personal, family or 

household reasons. Such a get-out appeared to protect businesses that did not 

seek to contract with consumers by permitting them to "dis-target" particular 

jurisdictions. 48 As Chapter One argued, jurisdiction must be premised on a 

positive act by the business to undertake commercial activities as a legitimate 

alternative to the business' physical presence in the jurisdiction. The potential 

difficulty with this opt out would have been ensuring its effective operation in 

the context of an electronic consumer contract. For example, it would be 

46 Preliminary Document No. 12, note 41 supra at p. 7. 
47 Article 7 of the 2001 draft Convention is in Appendix (iv), infra. 
48 Dan Svantesson, "Jurisdiction Issue in Cyberspace What Should Article 7- Consumer 

Contracts, of the Proposed Hague Convention, Aim to Accomplish in Relation to E- 

Commerce? " 2001 5 CLSR 318, at p. 323. 
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difficult to determine whether consumers had sufficient knowledge of such an 

opt-out (and its effect) and whether they could circumvent it by, using a foreign 

ISP to access the web site or providing an address situated in another 

jurisdiction (acceptable to the business). As previous Chapters of this thesis 

argued, a connecting factor which subjects the business to the consumer's 

jurisdiction must require a positive act on behalf of the seller to target 

consumers in their own jurisdiction. 

The draft Article 7(2) proposed that the consumer could bring either 

'proceedings' or 'an action in contract' where he was habitually resident "... if 

the claim relates to a contract which arises out of activities, including promotion 

or negotiation of contracts, which the other party conducted in that State, or 

directed to that State. " 49 It remained outstanding whether the consumer was 

entitled to raise 'proceedings, ' or the more restricted alternative 'action in 

contract' against the business in his own jurisdiction. It is submitted that the 

proposals ought to have preserved the 1999 draft convention to enable a 

consumer to raise proceedings in his or her own jurisdiction provided those 

proceedings relate to the dispute in question. The most important aspect of 

Article 7(2) was that 

44 ... the claim related to a contract which arose out of activities, 
including promotion or negotiation of contracts, which the other party 
conducted in that State, or directed to that State ... 

" 50 

49Article 7(2), 2001 draft convention, Appendix (iv). 
50 Ibid. 
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The requirement for prior promotion or negotiation of contracts either conducted 

in or directed to that State was of particular significance to electronic consumer 

contracts. Again, as with Article 7(l) of the 1999 draft (as well as 15(l)(c) of 

the Brussels I Regulation), no definitions of "promotion" or "directing" 

activities were offered. Interestingly, whilst the term publicity was removed 

from Article 7(2) of the 2001 draft convention, it appears to have been replaced 

by the analogous term 'promotion. ' Nevertheless, as Chapter Two considered in 

respect of the Brussels I Regulation, the possibility that businesses could direct 

their activities to states in which consumers were habitually resident still 

required to be precisely determined by the Hague Conference. 

Despite all of the documents published during 1999-2001 on the draft 

convention, the Hague Conference did not consider the impact of electronic 

commerce in sufficient depth. 51 Furthermore, there was only one brief 

discussion reported on the meaning of "directing activities. " 52 Whist passing 

reference was made in Preliminary Document No. 17 to the different grounds of 

jurisdiction applied by courts in Canada, Germany, France, China and Australia 

in relation to the Internet, the majority of the discussion was premised on the 

United States' court analysis of the accessibility of a web site and emerging 

significance of the active and passive distinction between web sites. The Hague 

5' Samuel P. Baumgartner, "The proposed Hague Convention on Jurisdiction and Foreign 
Judgments: where we are and the road ahead, " E. J. L. R. 2002,4(l), 219 at p. 225. 
52 Avril Haines, Hague Conference on Private International Law, "The Impact of the Internet on 
the Judgments Project: Thoughts for the Future" Preliminary Document No. 17, February 2002, 

at p. 19-22 inclusive. 

291 



0 ýur flu L1911. uVeIrl U1111es 
The Law School, University of Strathclyde 
PhD Thesis - Chapter 4 

Conference made no effort to consider the ways in which the Hague Conference 

could have contributed to alleviating the fact that " ... the Internet disturbs 

conventional notions of private international law. " 53 Despite the challenges of 

negotiating and drafting the Convention, Haines suggested that 

C4 , .. 
it is clear that these challenges are worth overcoming ... [since] 

... (T)he e-commerce industry is becoming an increasingly vital part of 
economic and intellectual development in the Member States of the 
Hague Conference. " 54 

Given the lack of definition of directing activities, it is submitted that had the 

Convention been approved, Article 7 had to include the requirement that the 

business intentionally targeted the consumer's jurisdiction. In any event, the 

nil ability of the consumer to raise such proceedings could have been subject to the 

other party being able to establish that the consumer took the steps necessary for 

the conclusion of the contract in another State and that the goods or services 

were supplied to the consumer while the consumer was present in the other 

State. 55 These provisions were similar to Article 15 of the Brussels I 

Regulation. The draft Convention proposed that businesses could be exempt 

from the provisions of the Article if they could demonstrate that they did not 

intend to direct their activities, such as advertising, to consumers in certain 

jurisdictions. It is not surprising that in a footnote to Article 7(3) the Hague 

Conference acknowledged that "(T)here is no consensus on this provision. " 

Indeed, as stated in previous Chapters and the quote from the Nygh and Pocar 

53 Ibid at p. 22. 
54 Ibid. Word in brackets added. 
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report in this Chapter, the requirement for intentional targeting must be 

premised on businesses positively seeking out and targeting consumers in 

foreign jurisdictions. 

As a result of two Diplomatic Meetings, 56 three alternative proposals for 

57 jurisdiction agreements were proposed for inclusion in Article 7. The 

alternative proposals relate to determining the applicability of jurisdiction 

agreements in consumer contracts. The importance of these proposals could not 

be underestimated as they would have invariably affected the application of 

Article 7(2) considered earlier. It is submitted that Variant One of Alternative B 

(failing which Alternative Q would have been the most appropriate option to 

establish a rule on jurisdiction agreements for consumer contracts. 58 Variant 

One of Alternative B (and Alternative Q restricted the parties' jurisdiction 

agreement to the jurisdiction of the consumers' habitual residence. Variant One 

also enabled a Contracting State to uphold a jurisdiction agreement between the 

parties only if a dispute had arisen first, and to refuse recognition of a judgment 

if Article 7 had not been adhered to. In comparison, Variant Two of Alternative 

B was extremely similar to Article 17 of the Brussels I Regulation. It is 

55 The requirement for the consumer to have received the goods in the other state was a 
bracketed, optional requirement in the draft convention. 
56 These alternative drafts were the result of the Diplomatic meetings held in Ottawa in March 
2000 and Edinburgh in April 2001. 
57 Article 7, Alternatives A, B and C are reproduced as they were presented in the draft 2001 
Convention in Appendix (iv) of this Thesis. 
58 Gillies, note 13 supra at p. 243. 
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submitted that rules for consumer contracts should have been obligatory (or 

white) in the Convention for, as the present author has previously argued, 

"to leave such rules to the discretion of Contracting States would 
certainly inhibit any efforts at global harmonisation of jurisdiction and 
the recognition of judgments for such contracts in the first place. " 59 

It is questionable and unfortunate that the Hague Conference removed juridical 

protection for consumers from its draft convention for the following reasons. 

First, as this section demonstrated, the Hague Conference included jurisdiction 

rules for consumer contracts in the 1999 draft. Second, the Hague Conference 

recognised the importance of integrating juridical protection for consumers in 

the convention and acknowledged the importance of regulating cross-border 

commercial activities via the WWW. 60 The World Intellectual Property 

Organisation's Primer report supported the universalist approach in the Hague 

Conference's proposed convention as means of ensuring legal predictability for 

businesses. 

(W)ith an adequate understanding, [businesses] can begin to 

organize the conduct of their affairs in order to achieve some assurance 
that they will not be subject to potential lawsuits in multiple and remote 
locations ... should they fail to do so, the resulting confusion may 
discourage enterprises from using this efficient and internationally 
accessible avenue of commerce. " 61 

Third, the Hague Conference undertook additional meetings and produced 

59 Gillies, ibid. 
60 Haines, Preliminary Document No. 17, note 52 supra at p. 4,5,6 and qf p. 7. 
61 WIPO, "Primer on Electronic Commerce and Intellectual Property Issues, " available at 

http: //ecoi-ni-nerce. wipo. int/prii-ner/section2. htm] (obtained 27/02/02). at p. 8. Word in brackets 

amended. 
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reports and various options for consumer contracts in Article 7 of the 2001 draft 

convention. Fourthly, the Hague Conference acknowledged the necessity for a 

consistent approach to jurisdiction rules for electronic (consumer) contracts. 62 

As the Ottawa report confirmed, 

"(T)he debate which followed made clear the interests at stake: States 
want to encourage electronic commerce, especially in the area of 
consumer contracts. ... From another point of view, it is clear that the 
Internet will only take off, in the context of trade with consumers, if 
consumers themselves have confidence in it. And one of the essential 
points for the consumer is to be sure that is a problem arises in his 
relationship with the business, he can obtain redress both rapidly and 
cost-effectively. " 63 

The position papers issued by the Hague Conference indicated that to ensure 

completion of the project on time, contentious matters 64 (such as rules for 

consumer contracts) 65 would be sacrificed and removed from the scope of the 

convention. The contentious nature of the consumer contract jurisdiction rules 

appeared, in the Hague Conference's opinion, to be premised on whether 

Contracting States preferred a "Country of Origin" or "Country of Destination" 

approach to their jurisdiction rules for consumer contracts and the extent to 

which the EU's "Country of Destination" approach may or may not affect the 

long-term impact of electronic commerce activity as a disincentive to 

businesses. However, as Chapter One argued, the "Country of Origin" and 

"Country of Destination" approaches do not, and should not, conflict in the 

context of juridical protection for consumers. As Chapter One argued, 

62 Haines, Preliminary Document No. 17, note 52 supra, at p. 5 and 7. 
63 Kessedjian, Preliminary Document 12, note 41 supra at p. 7. 
64 Baumgartner, note 51 supra at p. 225. 
65 Preliminary Document No. 7, note 16 supra at p. 7,15 et seq. 
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regardless of the increased choice available to consumer via the WWW, 

consumers must still be provided with effective juridical protection that enables 

them to sue in their own jurisdiction. Haines suggested that a targeting test 

would be an effective "compromise" between the "Country of Origin" and 

"Country of Destination" approaches. 66 In support of that proposition, Haines 

cited the Ottawa report which said 

"(I)f the enterprise had specifically targeted consumers in a particular 
country, it would be consistent to decide that the courts of that country 
have jurisdiction for consumers residing on its territory... " 67 

Haines was concerned on how targeting would be constituted. With respect, 

Haines conftised the issue when she questioned how a web site targets a 

consumer. As Chapter Three argued, the modification to current jurisdiction 

rules should focus on whether the business intentionally targeted the consumer 

via its web site and not whether the web site (as a method of communication) 

targeted consumers. The Hague Conference appeared to justify their eventual 

position by advocating that Contracting States must address the issues and 

implications of electronic commerce in their own jurisdictions. 68 Nevertheless, 

the Hague Conference remarked, 

"(B)earing in mind the international nature of electronic commerce, and 
its essentially multidisciplinary character, it may be as well to point out 
that much of this work could be undertaken jointly be several different 

organisations, thus enhancing the efficiency of the work and the 
management of the funds allotted for the purpose. Moreover, for work 

66 Avril D. Haines, "Why is it so difficult to construct an international legal framework for e- 
commerce? The draft Hague Convention on Jurisdiction and the Recognition and Enforcement 

of Foreign Judgments: a case study, " E. B. O. R. 2002,3(l), 157-194 at p. 179. 
67 Haines, ibid at p. 179. 
68 Haines, note 66 supra, at p. 7 and 10. 
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pertaining to international private law, collaboration with the Hague 
Conference would be desirable. " 69 

Whilst international commercial activities including those conducted via 

electronic commerce 70 need global regulation of jurisdiction, recognition and 

enforcement rules, after ten years a cohesive desire for such rules eludes the 

Hague Conference's efforts in reaching agreement on a global "justice 

product. ,71 To that extent, the importance of the Hague Conference's project 

goes beyond its "scholarly orientation. ýý 72 Even though the project abandoned 

jurisdiction rules for consumers, the project itself highlighted how governments 

must modify juridical protection for consumers who contract with foreign 

businesses via the WWW. 

69 Ibid at p. 7. 
70 Haines, note 66 supra. 
71 Vaughan Black, "Commodifying Justice For Global Free Trade: The Proposed Hague 
Judgments Convention, " 2000 38 Osgoode Hall Law Journal No2 237 at p. 266. 
72 Black, ibid. 
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4. CONCLUSION 

This Thesis has argued that despite recent adaptation, existing jurisdiction rules 
for consumer contracts in the United Kingdom and the United States are not 

conducive to electronic consumer contracts. Whilst these countries already have 

highly developed consumer protection rules, international private laws must 

ensure conflicts justice is maintained by reflecting the consumer's ability to 

contract by electronic means. Given the global, dernaterialised nature of 

electronic commerce, harmonisation of juridical protection for consumers 

contracting via the WWW is necessary and desirable. As Poggi has remarked, 

"(A)ny international E-Commerce Convention will probably therefore 
have to exclude either consumer issues altogether, or simply continue to 
relinquish jurisdictional enforcement to the consumer's home country. , 73 

This thesis has argued that jurisdiction rules for such contracts should be further 

amended to ensure that the consumer can sue in his own jurisdiction when a 

foreign business has targeted the consumer via an active or interactive web site. 

Furthermore given the global, dematerialised nature of electronic commerce and 

the lack of coherent international regulation to date, the amendment of such 

rules should be harmonised via an international instrument in accordance with 

universalist objectives to ensure that conflicts justice and international 74 

"decisional harmony" 75 are achieved. 

73 Poggi, note 5 supra at p. 249. 
74 A. P. M. J. Vonken, "Balancing Processes in International Family Law, On the determination 
and weighing of interests in the conflicts of laws and the 'openness' of the choice of law 
system, " in Th M. De Boer (ed), Forty Years On: The Evolution of Post War Private 
International Law in Europe, Symposium in Celebration of the 40'hAnniversary of the Centre of 
Foreign Law and Private International Law, University of Amsterdam, on 27 October 1989, 
Kluwer, Deventer, 1990 at p. 178. 
75 Th M. De Boer, "The Evolution of Postwar Private International Law, " in Th M. De Boer 
(ed), ibid at p. 2, citing Meijers. 
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Appendix (i) 

European Commission Statement on Articles 15 and 73 

'T The Council and the Commission are aware that the development of electronic 

commerce in the information society facilitates the economic growth of undertakings. 
Community law is an essential if citizens, economic operators and consumers are to 

benefit from the possibilities afforded by electronic commerce. 

They consider that the development of distance marketing techniques based on the use 

of the Internet depends in part on the mutual confidence which may grow up between 

undertakings and consumers. One of the major elements in this confidence is the 

opportunity offered to consumers by Article 16 of the Regulation to bring possible 
disputes before the courts of the Member States in which they reside, where they 

contract concluded by the consumer is covered by Article 15 of the Regulation. 

The Council and the Commission point out in this connection that for Article 15(l)(c) 

to be applicable it is not sufficient for an undertaking to target its activities at the 

Member State of the consumer's residence, or at a number of Member States 

including that Member State; a contract must also be concluded within the framework 

of its activities. This provision relates to a number of marketing methods, including 

contracts concluded at a distance through the Internet. 

In this context, the Council and the Commission stress that the mere fact that an 

Internet site is accessible is not sufficient for Article 15 to be applicable, although a 

factor will be that this Internet site solicits the conclusion of distance contracts and 

that a contract has actually been concluded at a distance, by whatever means. In this 

respect, the language or currency which a website user does not constitute a relevant 

factor. 

2. The Council and the Commission take the view that in general it is in the interest of 

consumers and undertakings to try to settle their disputes amicably before resorting to 

the courts. 
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The Council and the Commission stress in this connection that the purpose of the 
Regulation, and in particular Articles 15 and 17 thereof, is not to prohibit the parties 
from making use of alternative methods of dispute settlement. 

The Council and the Commission accordingly wish to reiterate how important it is 
that work on alternative methods of dispute settlement in civil and commercial 
matters should continue at European Community level, in keeping with the Council's 
conclusions of 29 May 2000. 

They are aware of the great significance of this work and stress the useful 
complementary role represented by alternative methods of dispute settlement in civil 
and commercial matters, in particular with regard to electronic commerce. 

3. Pursuant to Article 73 of the Regulation, the Commission is to submit a report on 
the application of the Regulation, accompanied, if need by, by proposals for 

adaptations, to the European Parliament, the Council and the Economic and Social 
Committee. 

The Council and the Commission consider that in preparing the report especial 

attention should be paid to the application of the provisions of the Regulation relating 

to consumers and small and medium-sized undertakings, in particular with respect to 

electronic commerce. For this purpose, the Commission will, where appropriate, 

propose amendments to the Regulation before expiry of the period referred to in 

Article 73 of the Regulation. " 

Source: European Commission 

Copyright European Commission 

301 



0 Lorna Eliza,.,,, ,, mus 
The Law School University of Strathclyde 
PhD Thesis - Appendix 

Appendix (ii) 

Draft Article 4 (Agreements on Choice of Court) in the 1999 
Draft Hague Convention on Jurisdiction and the 
Recognition of Judgments in Civil and Commercial Matters. 

"Article 4 
1. If the parties have agreed that a court of courts of a Contracting State shall 

have jurisdiction to settle any dispute which has arisen or may arise in 
connection with a particular legal relationship, that court or those courts shall 
have jurisdiction, and that jurisdiction shall be exclusive unless the parties 
have agreed otherwise. Where an agreement having exclusive effect 
designates a court or courts of a non-Contracting State, courts in Contracting 
States shall decline jurisdiction or suspend proceedings unless the court or 
courts chosen have themselves declined jurisdiction. 

2. An agreement within the meaning of paragraph I shall be valid as to form, if it 
was entered into or confirmed - 

(a) in writing; 
(b) by any other means of communication which renders information 

accessible so as to be usable for subsequent reference; 
(c) in accordance with a usage which is regularly observed by the parties; 
(d) in accordance with a usage of which the parties were or ought to have 

been aware and which is regularly observed by the parties to contracts 
of the same nature in the particular trade or commerce concerned. 

3. Agreements conferring jurisdiction and similar clauses in trust instruments shall 
be without effect if they conflict with the provisions of Article 7,8 or 12. " 

Source: Hague Conference on Private International Law. 
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Appendix (iii) 

Draft Article 7 (jurisdiction for consumer contracts) in 1999 
Draft Hague Convention on Jurisdiction and the 
Recognition of Judgments in Civil and Commercial Matters. 

"Article 7 Contracts concluded by consumers 

1. A plaintiff who concluded a contract for a purpose which is outside its 
trade or profession, hereafter designated as the consumer, may bring a claim 
in the courts of the State in which it is habitually resident, if 

(a) the conclusion of the contract on which the claim is based is 
related to trade or professional activities that the defendant has 
engaged in or directed to that State, in particular in soliciting 
business through means of publicity, and 
(b) the consumer has taken the steps necessary for the conclusion of 
the contract in that State. 

2. A claim against the consumer may only be brought by a person who 
entered the contract in the courts of its trade or profession before the courts 
of the State of the habitual residence of the consumer. 
3. The parties to a contract within the meaning of paragraph I may, by an 
agreement which conforms with the requirements of Article 4, make a choice 
of court - 

(a) if such agreement is entered into after the dispute has arisen, or 
(b) to the extent only that it allows the consumer to bring proceedings 

in another court. " 

Source: Hague Conference on Private International Law. 
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Appendix (iv) 

Draft Article 7 (including the alternative proposals for 
jurisdiction agreements)* in the 2001 Draft Hague 
Convention on Jurisdiction and the Recognition of 
Judgments in Civil and Commercial Matters. 

"Article 7 Contracts concluded by consumers 

This Article applies to contracts between a natural person acting primarily 
for personal, family or household purposes, he consumer, and another 
party acting for the purposes of its trade or profession, [unless the other 
party demonstrates that it neither knew nor had any reason to know that 
the consumer was concluding the contract primarily for personal, family or 
household purposes, and would not have entered into the contract if it had 
known otherwise]. 

2. Subject to paragraphs [5-7], a consumer may bring [proceedings] [an 
action in contract] in the courts of the State in which the consumer is 
habitually resident if the claim relates to a contract which arises out of 
activities, including promotion or negotiation of contracts, which the other 
party conducted in that State, or directed to that State, [unless [that party 
establishes that] - 

(a) the consumer took the steps necessary for the conclusion of the 
contract in another State: [and 

(b) the goods or services were supplied to the consumer while the 
consumer was present in the other State. ] 1 

[3. For the purposes of paragraph 2, activity shall not be regarded as being 
directed to a State if the other party demonstrates that it took reasonable 
steps to avoid concluding contracts with consumers habitually resident in 
the State. ] 

4. Subject to paragraphs [5-7], the other party to the contract may bring 

proceedings against a consumer under this Convention only in the courts 
of the State in which the consumer is habitually resident. " 

"[Alternative A 
5. [Article 4 applies to a jurisdiction agreement between a consumer and the 

other party if the agreement is entered into after the dispute has arisen. 
6. Where a consumer and the other party have entered into an agreement which 

conforms with the requirements of Article 4(l) and (2) before the dispute has 

arisen, the consumer may bring proceedings against the other party in the 
courts of the State designated in that agreement. 

7. Where a consumer and the other party have entered into an agreement which 
conforms with the requirements of Article 4(l) and (2) before the dispute has 

arisen, Article 4 applies to the agreement to the extent that it is binding on 
both parties under the law of the State in which the consumer is habitually 

resident at the time the agreement is entered into. 
Add at the beginning of Article 25, 
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'Subject to Article 25, bis' 
Insert [Article 25 bis 
1. A Contracting State may make a declaration that it will not recognise or 

enforce a judgment under this Chapter, or a declaration specifying the 
conditions under which it will recognise or enforce a judgment under this 
Chapter, where - 

(a) the judgment was rendered by the court of origin under Article 7(2) 
[or Article 8(2)]; 

(b) the parties had entered into an agreement which conforms with the 
requirements of Article 4 designating a court other than the court of 
origin. " 

[Alternative B 
[Variant 1 
5. This provision may be departed from by a jurisdiction agreement provided 
that it conforms with the requirements of Article 4. 
6. A Contracting State may declare that - 

(a) it will only respect a jurisdiction agreement if it is entered into after 
the dispute has arisen or to the extent that it allows the consumer to 
bring proceedings in a court other than a court indicated in this 
Article or in Article 3; and 

(b) it will not recognise and enforce a judgment where jurisdiction has 
been taken in accordance with a jurisdiction agreement that does not 
fulfil the requirements in sub-paragraph (a). ] 

[Variant 2 
5. Article 4 applies to an agreement between a consumer and the other party 
if the agreement is entered into after the dispute has arisen; or to the extent 
that the agreement permits the consumer to bring proceedings in a court other 
than the consumer's habitual residence. 
6. A Contracting State may declare in the circumstances specified in that 
declaration - 

(c) it will respect a jurisdiction agreement entered into before the 
dispute has arisen; 

(d) it will recognise and enforce a judgment in proceedings brought by 
the other party given by a court under a jurisdiction agreement 
entered into before the dispute has arisen; 

(e) it will not recognise and enforce a judgment given by a court in 
which proceedings could not be brought consistently with 

a jurisdiction agreement entered into before the dispute has arisen. ] 

[Alternative C 
5. Article 4 applies to a jurisdiction agreement between a consumer and the 
other party if the agreement is entered into after the dispute has arisen. 
6. Where a consumer and the other party have entered into an agreement 
which conforms with the requirements of Article 4(1) and (2) before the 
dispute has arisen - 

(a) the consumer may bring proceedings against the other party under 
the Convention in the courts of the State designated in that agreement 
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(b) the consumer may not bring proceedings against the other party 
under this Convention in any other court unless the agreement permits 
the proceedings to be brought in that court; 
(c) the other party may bring proceedings against the consumer under 
this Convention only if the agreement permits the proceedings to be 
brought in the courts of the State in which the consumer is habitually 
resident. fl" 

Source: Hague Conference on Private International Law, 
t/e/workprog/idgm. html. 

*NB: Square brackets were used in the original draft Article to highlight alternatives. 
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