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(i)

ABSTRACT

This thesis seeks to analyse the central features of
the new scheme of strict liability for loss caused by
product defects which was introduced by Part 1 of the
Consumer Protection Act 1987. The features to be
examined are: the meaning of 'defect'; the meaning of
'product' and the chain of 1liability; the role of
warnings; recoverable and non-recoverable loss; the
development risks defence; other defences and
prescription and 1limitation. The aim of the thesis is
to assess the impact of these new rules, against the
background of the various proposals for reform which
had been mooted and in the light of the considerable

American experience of product liability law.

Following upon an introduction to the new regime, each
of the above elements will be analysed. There will be
a brief consideration of the pre-existing legal
position, and a discussion of the leading proposals for
change. This is then followed by an examination of the
appropriate provisions in the new legislation and then
by an analysis of the American experience. Where

necessary, this structure is not adhered to with



(ii)

excessive rigidity. Policy considerations affecting the
working of the new rules are ventilated, and each
chapter concludes with critical comments on the matter

examined.

It will be argued that the new concepts which comprise
the scheme of strict liability are attended by varying
degrees of uncertainty, which can only fully be
resolved by litigation at the appellate 1level. Other
areas, both of the legislation and of the common law,
are, it will be suggested, profoundly unimaginative. It
will be contended that these problems may have been
tolerable had the balanced approach initially suggested
by the reformers been accepted. The disruption of that
balance, by the inclusion of the development risks
defence, raises serious doubts as to the value of the
legislation. The game, it will be concluded, may well

not have been worth the candle.



CHAPTER ONE

INTRODUCTION TO THE NEW REGIME

After a 1lengthy and at times difficult gestation
period, the debate on liability for defective products
has finally resulted in legislation on product
liability in the form of Part 1 of the Consumer
Protection Act 1987. Of the four major contributions to
the debate made during the 1970's - Strasbourg
Convention[1]; Report of the Scottish and English Law
Commissions[2]; Report of the Pearson Commission[3];
and the EEC Product Liability Directive[4] - the last
achieved primacy. Adopted in July 1985, it required
Member States to implement its provisions within three
years. The idea behind the Directive, and the resulting
legislation, 1is straightforward enough: to provide a
system of strict liability, rather than liability based
on fault, for certain types of harm caused by defective
products. The new measure came into force on Ist March

1988.

Short of a no-fault accident compensation scheme, every
regime of liability for personal injuries must exclude
some injured persons from the ambit of reparation. Part
of the function of this chapter is to explain where the

line has been drawn, but its chief aim is to provide a
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general introduction to the new rules, prefaced by an
examination of the history of this area of the law.
Before embarking on this brief and introductory
exploration of the Act it will also be convenient to
set the new regime against the background of the pre-
existing legal position, the major proposals for reform
of product liability law, and, in general terms, the

experience of product liability in the United States.

At the outset it must be stated that the description
here offered of the pre-existing legal position and of
the proposals for change is brief and in places rather
rudimentary, since the detail on each of these matters
will be discussed more fully later, where appropriate

to do so.

Historical introduction.

The Pre-Donoghue Position

It may be thought that product liability is purely a
modern phenomenon, born in the heat of an industrial
revolution which resulted in mass manufacture becoming
common. While the subject has experienced rapid growth
in comparatively modern times, its roots can be traced

to Justinian's Digest, as providing a basis for

'the 1liability of, e.g. sellers, architects or
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handicraftsmen who furnished unsound materials due

to lack of professional skill or knowledge'.[5]

These roots possessed the key characteristics of the
modern law: an imposition of liability wupon those who
supply products in the course of a business; and, a
public policy basis, including the encouragement of
higher standards of work.[6] As far back as 1266 there
was legislation in England imposing criminal liability
for the supply of 'corrupt' food.[7] However, failure
to match the prevailing standards seems also to have
grounded a c¢ivil remedy. [8] Although this remedy
initially was exigible independently of contract
against those who followed a common calling,[9] the
barrier of privity of contract soon intervened to
result in the supplier of goods having no liability to
non-purchasers. From the nineteenth century, serious
attacks on 'the citadel of privity'[10] began to be
mounted. In the early stages, as a precursor to
recognition of a broad fault-based 1liability for loss
caused by defects in products, English law created a
distinction between goods which were inherently
dangerous and those not so dangerous. In the immediate
pre-Donoghue phase, Scots law also moved towards

acceptance of this doctrine.[11]

The beginnings of attempts by counsel to create this
dichotomy, as a means of finding an exception from the

general rule of non-liability, can be traced at least
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as far as Dixon v Bell[12] where the owner of a loaded

gun, who had sent a young servant to fetch the weapon,
was liable for the injuries caused to the son of the
plaintiff when she discharged the gun. However, no
separate class of dangerous goods was introduced by the
decision. Rather, Lord Ellenborough identified the
weapon as having by lack of care been 1left in a state
capable of doing mischief.[13] Thus, the case was taken
to authorise the more limited proposition that
liability would be imposed upon someone who carelessly
permitted a dangerous article to fall into the hands of
one who could not be entrusted with safe use of the

article.

The distinction again was rejected in a later case,

Langridge v Levy [14] where a defective gun had blown

up in the hand of the plaintiff. Recovery in this case
was permitted, but not on the basis that the gun fitted
into a class of products dangerous in themselves. It
seems that the court found there to have been conduct
tantamount to fraud on the part of the defendant in
stating the gun to have been safe in the knowledge that
it was not. In addition, the requisite privity may have
been established in that the immediate purchaser - the
father of the plaintiff - could, it was thought by the
court, effectively be treated as the plaintiff's
agent.[15] However, the court refused to recognise the
category of inherently dangerous articles, for fear of

creating potentially widespread 1liability.[16] This
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case again authorises a limited exception - knowingly

selling a dangerous item without warning the user.

These cases were swiftly followed by what has become
famous as the classic exposition of the non-liability

rule: Winterbottom v Wright.[17] There, the plaintiff

was injured and rendered lame when a coach broke down
due to latent defects in its construction. The
defendant, who was not the manufacturer of the coach,
had contracted with the postmaster-general to provide
the coach for the purposes of carrying mail. A third
party undertook to provide horses for the route to be
travelled. The plaintiff was hired by this other party
as driver of the coach. Rejecting the claim of the
plaintiff, the court reasoned that the duty of the
defendant, to keep the coach in good condition, was a
contractual duty owed to the other contracting party -
the postmaster-general - and not to the driver of the
vehicle. In the words of Lord Abinger, if liability was

to extend this far:

"the most absurd and outrageous consequences, to

which I can see no limit, would ensue.'[18]

At this stage, subject to the exceptions adverted to
above, the general rule was one of no 1liability to
persons outwith privity of contract.[19] Langridge was
distinguishable as having involved fraud, and as not

departing from the privity requirement since



6

effectively there was privity between the parties.

The decision in Winterbottom has been criticised as

failing properly to examine the question of the
existence of a duty of care [20]. However, in Longmeid

v Holliday [21] where the plaintiff was injured by a

defective 1lamp, it was said of the circumstances in

which persons not in privity might recover that:

" And it may be the same when one delivers to
another without notice an instrument by its nature
dangerous, or under particular circumstances, as a
loaded gun which he himself loaded, and that other
person to whom it is delivered is injured thereby,
or if he places it in a situation easily accessible
to a third person , who sustains damage from it. A
very strong case to that effect is Dixon v Bell.
But it would be going much too far to say that so
much care 1is required in the ordinary intercourse
of life between one individual and another, that,
if a machine not in its nature dangerous, - a
carriage for instance, - but which might become so
by a 1latent defect entirely unknown, although
discoverable by the exercise of ordinary care,
should be lent or given by one person, even by the
person who manufactured it, to another, the former
should be answerable to the latter for a subsequent

damage accruing by the use of it." [22]
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Longmeid was taken along with dicta in other cases [23]
to wvouch the rule that 1liability will exist where
things dangerous in themselves are supplied without
warning of their true character, although on the facts,
the lamp was not of this nature. However, in George v

Skivington [24], a chemist who made up a hair shampoo

was liable for injuries caused by the preparation to
the wife of the buyer. No attempt was made to fit the
hair wash into a category of inherently dangerous
goods. The decision was much criticised, and was
described in 1929 in a leading article on

manufacturer's liability[25] as

"if not overruled, at least discredited by constant

adverse criticism."

By the time of Heaven v Pender, in 1883 [26]further

recognition of a limited duty in respect of dangerous
goods was apparent. The defendant dock owner, who had
supplied staging and ropes, was held liable for injury
caused to an employee (a ship painter) of a master
painter who had contracted with the shipowner. The
employee was injured when defective ropes, bearing the
staging, snapped. The majority based thier finding on
the rather narrow ground that the defendant effectively
had invited the painter to use the premises and
appliances, whose dangerousness was a matter within the
control of the dock owner. Of more enduring interest,

however, is the much wider basis for liability posited
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by Brett M.R. (later Lord Esher). Identifying two
different sets of circumstances in which earlier cases
had found a duty of care to exist, Brett M.R., in an
interesting piece of inductive reasoning, [27] sought to
state the wider principle which embraced both

propositions:

"Whenever one person supplies goods or machinery,
or the like for the purpose of their being used
by another person under such circumstances that
everyone of ordinary sense would, if he thought,
recognize at once that unless he used ordinary care
and skill with regard to the condition of the thing
supplied or the mode of supplying it, there will be
a danger of injury to the person or property of him
for whose use the thing is supplied, and who is to
use 1it, a duty arises to use ordinary care and
skill as to the condition or manner of supplying

such thing.'"[28]

Brett M.R.'s view was, however, overly modern in its
recognition of a duty of care to users or consumers.
Accordingly, the pre-Donoghue state of the law could be
summed up as involving a general principle, put thus by

Lord Sumner in Blacker v Lake & Elliot [29]

"The breach of the defendant's contract with A to
use care and skill in and about the manufacture or

repair of an article does not of itself give any
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cause of action to B when he 1is injured by reason

of the article proving to be defective."

To this general rule of no liability, there were
admitted two exceptions: (a) 1liability arising from
articles dangerous in themselves; and, (b) liability
where the article not in itself dangerous is in fact
dangerous, by reason of some defect or for any other
reason, and this is known to the manufacturer. This
traditional approach was adopted by Lord Buckmaster,

who delivered the leading dissent in Donoghue v

Stevenson.[30] His Lordship was scathing both as to the

decision in George v Skivington, and as to the dissent

of Brett M.R. in Heaven v Pender:

"Sso far, therefore, as the case of George v
Skivington (supra) and the dicta in Heaven v Pender
(supra) are concerned, it is, in my opinion, better
that they should be buried so securely that their
perturbed spirits shall no longer vex the law."

[31]

However, in the leading speech of the majority, Lord
Atkin was much influenced by the dicta in Heaven v
Pender, although he accepted that without the
qualification that there must be sufficient proximity
between the parties the dictum was too wide in its

ambit.[32] The decision in George v Skivington was

expressly approved, and the category of goods variously
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described as 'inherently', 'imminently' or 'eminently'
[33] dangerous was, as will be noticed below,

characterised as unhelpful.

In Scots law, there was no clear recognition of a
category of things dangerous in themselves, at least
until a decision of the Second Division just three

years prior to Donoghue: Mullen v Barr & Co.,[34]. In

this case, "indistinguishable from [Donoghue v
Stevenson] except that a mouse is not a snail''[35] an
action of damages was brought on behalf of two children
who had been injured as a result of consuming a bottle
of ginger beer which contained the decaying remains of
a mouse. The defenders were assoilzied, and on the
basis of a plethora of English authorities, including
the cases discussed above, it was held that no duty was
owed to the consumers of the ginger beer since the
defenders neither knew that the the contents of the
bottle were dangerous, nor were they dealers in

articles dangerous per_se.

Lord Anderson, under reference to the words of Lord

Abinger in Winterbottom, quoted above, said that,

"...in a case 1like the present, where the goods of

the defenders are widely distributed throughout
Scotland, it would seem little short of outrageous
to make them responsible to members of the public

for the condition of the contents of every bottle
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which issues from their works. It is obvious that,
if such responsibility attached to the defenders,
they might be called on to meet claims of damages

which they could not possibly investigate or

answer.'"[36]

This 'floodgates' fear much impressed Lord Buckmaster,

who, in his dissent in Donoghue, stated:

"In agreeing, as I do, with the judgement of Lord
Anderson, I desire to add that I find it hard to
dissent from the emphatic nature of the language

with which his judgement is clothed." [37]

Nevertheless, it would seem that Scots law was more
amenable to the notion that an element of dangerousness

is present in all goods. As Lord Dunedin put it,

"There 1is, so to speak, an element of danger in
every chattel - it may break, it may be defective
in such a way as to allow of misuse, and the result
may be injury; but I think there must always be
found somewhere the element of negligence on his

part to make the owner of a chattel liable for that

injury.'"[38]

At all events, any distinction as to existence of a

duty of care as between inherently dangerous goods and
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other goods, ought not to have survived Donoghue v

Stevenson. There, Lord Atkin said:

"I regard the distinction as an unnatural one so
far as it is used to serve as a logical
differentiation by which to distinguish the

existence or non existence of a legal right.'"[39]

His Lordship agreed with the earlier dicta of Scrutton

L.J. in Hodge & Sons v Anglo-American 0il Co.[40]

"Personally, I do not understand the difference
between a thing dangerous in itself, as poison, and
a thing not dangerous as a class, but by negligent
construction dangerous as a particular thing. The
latter, if anything, seems the more dangerous of
the two; it is a wolf in sheep's clothing instead

of an obvious wolf.'[41]

Having enunciated his famous neighbourhood principle,
Lord Atkin went on to find comfort in the knowledge

that American law had reached a similar conclusion:

"It is always a satisfaction to an English lawyer
to be able to test his application of fundamantal
principles of the common law by the development of
the same doctrines by the lawyers of the courts of
the United States. In that country I f£ind that the

law appears to be well established in the sense in
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which I have indicated. The snail had emerged from
the ginger beer bottle in the United States before
it appeared in Scotland, but there it brought a
liability upon the manufacturer. I must not in this
long 3judgement do more than refer to the
illuminating judgement of Cardozo, J in MacPherson
v Buick Motor Co. in the New York Court of Appeals,
in which he states the principles of the law as I

should desire to state them...'"[42]

Dicta in more recent cases support this view:

"There is really no category of dangerous things;
there are only some things which require more and

some which require less care.''[43]

In this way, the law reached its broad proposition of a
duty of care being incumbent upon the manufacturer of
products, and the ideas of Lord Buckmaster and Lord
Anderson gave way to the new order ushered in by Lord
Atkin and presaged, albeit in rather wide terms, by

Brett M.R. fifty or so years earlier.

The Post-Donoghue position

The immediate choice open to a pursuer claiming in
respect of loss caused by a defective product thus
becomes whether to found the claim in contract or in

delict. Clearly, the former is more attractive than the
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latter, in that questions of culpa are, in the former,
irrelevant. But, for contractual 1liability to arise,

the victim will have to be a party to the contract.

If the claim 1is founded in contract then the seller
will be liable if the buyer can establish breach of one
or other of the implied terms of s12-15 of the Sale of
Goods Act 1979. It is of course possible that a
contract claim will fall outside the act (for example
where the seller does not sell in the course of a
business) and here the common law criterion will be
applied, but the vast majority of product liability
cases, in contract, fall within the 1979 Act. 1In the
context of product liability, claims for damages will
commonly be based on s14, and will often cover loss or
damage other than to the product itself, for example to
the person of the pursuer. The measure of damage in
such cases is that prescribed by s53(2) and s54 of the
1979 Act - the estimated loss directly and naturally
resulting in the ordinary course of events, from the
breach, including any special damages. Thus, in Grant

v Australian Knitting Mills Ltd[44], the buyer of

woollen undergarments who contracted dermatitis as a
result of the presence of an excess of free sulphites
in the underwear, was able to recover damages from the

retailer, for breach of s14 of the Act.

It has long been recognised that this 1liability in

contract 1is strict and consequently that proof of
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having taken reasonable care will not afford protection

to the seller. So, for example, in Frost v Aylesbury

Dairy Co [45], damages were awarded to the husband of a
woman who died as a result of contracting typhoid fever
from germs present in milk which she had purchased. It
was no defence that the presence of the germs could not

have been detected by the exercise of all due care.

Dicta in more recent English cases reinforce this

point: in Henry Kendall and Sons v William Lillico and

Sons Ltd[46], Lord Reid stated that s14 covers defects

"which are latent in the sense that even the utmost

skill and judgement on the part of the seller would

not have detected them'";

In Ashington Piggeries Ltd v Christopher Hill Ltd[47]

liability was imposed, under s14, for loss caused by

the poisonous effect of herring meal on mink, despite

the fact that

"in the then state of knowledge, scientific and
commercial, no deliberate exercise of human skill
or 3judgement could have prevented the meal from

having its toxic effect on mink".

As is shown by cases such as Vacwell Engineering Ltd. v

BDH Chemicals Ltd.[48],the presence or absence of an

adequate warning may be relevant to the question of
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merchantability or fitness for purpose. 1In that case,
glass ampoules containing a chemical which combined
explosively with water were unfit for their purpose

when bearing a warning only of 'harmful vapour'.

There 1is, however, one major limitation on the
availability of a contractual remedy - the principle
that only the parties to the contract can acquire
rights and duties under it. Thus, the buyer can sue
the retailer but not the manufacturer. Further, a
party other than the buyer (eg a donee) who suffers
loss has no action under the Sale of Goods Act, unless
(and this will be difficult) he can establish the

existence of a ius quaesitum tertio in his favour.[49]

If a product 1liability claim is founded in delict then
the injured party, to succeed, must prove negligence on
the part of the manufacturer, retailer or other person
responsible. In rudimentary terms, the pursuer must
establish that the defender owed him a duty of care,
was in breach of that duty, and that the breach caused

the harm complained of.

Since Donoghue v Stevenson[50] there has, of course,

been no doubt about the existence of a duty of care in
the situation where goods are supplied to a consumer.
However, establishing breach of duty and causation can
be rather difficult, since access to production

processes and scientific expertise is often required.
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But it is not necessary for the pursuer to pinpoint a

specific act of negligence -

"the duty is of reasonable care only but fault is
readily inferred where the whole process of
manufacture has been under the defender's control
and a pursuer is not required to prove exactly how

the defect arose'".[511]

Thus, in Lockhart v Barr[52] the presence of phenol in

a bottle of areated water was sufficient to justify an
inference of negligence on the part of the
manufacturer. The presence of a manufacturing defect,
as in the above cases, commonly gives rise to a
presumption of negligence on the part of the producer,
and in some cases the aplication of the maxim res ipsa

loquitur can assist the pursuer.[53]

Defences available in delict actions generally apply to
product liability claims based on negligence. In all
such cases proof of having taken due care will
exculpate the defender, marking a major distinction

between claims arising ex contractu and those arising

ex delicto. Satisfaction of the requirement to take

due care depends upon a number of factors including the
presence or absence of adequate warnings. Thus in

Vacwell Co Ltd v BDH Chemicals Ltd[54], mentioned

above, the words "harmful vapour" on glass ampoules

containg boron tribromide did not give adequate warning
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of the explosive properties of the chemical on contact
with water, and the manufacturers were held liable, in
tort as well as in contract, for the extensive property
damage and death of a visiting scientist, caused by an

explosion.

Therefore, if loss has been caused by a defective
product bought by the injured party, 1liability is
strict if visited on the retailer, in contract. If
someone other than the purchaser has suffered loss then
negligence has to be proved, and the claim is normally

against the manufactuer.

This aspect of the contract/delict dichotomy has been
described as 'quite arbitary and indefensible'[55] and
'capricious in operation and does not reflect any

conscious choice of policy'[56].

Proposals for Reform

This capricious nature of our present law on liability
for defective products was clearly illustrated by the
Thalidomide tragedy, the victims of which had to rely
on extra-legal payments of compensation. It was this
disaster which proved to be the catalyst for the whole
debate on product 1liability throughout Europe, causing
a number of major inquiries into the subject to be

mounted in the 1970's.
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In November 1971 the Scottish and English Law
Commissions were asked to investigate the 1law on
liability for defective products.Then in 1972 the Prime
Minister announced the setting up of the Royal
Commission on Civil Liability and Compensation for
Personal 1Injury, part of its brief being product
liability. European institutions entered the debate in
the same year, when the Hague Conference on Private
International Law drafted a 'Convention on the Law
Applicable to Products Liability'. Then, in 1976, the
first EEC Draft Directive[57] on product liability was
presented by the European Commission to the Council of
Ministers. After some ten years of shuffling around
the corridors of Brussels the Directive[58] was adopted
by the Council on 25 July 1985 and now forms the basis
of the new product liability regime introduced by the
Consumer Protection Act 1987. In January 1977, some
months after the first draft of he Directive was
promulgated, the Council of Europe adopted the
Strasbourg Convention on Products Liability in Regard

to Personal Injury and Death.
There now follows a brief summary of each set of
proposals, starting with the Directive since it is the

most significant.

(A) EEC Directive - A brief summary

The basis for liability under the Directive is given
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in Article 1:

"The producer shall be liable for damage caused by

a defect in his product".

This strict liability is however subject to a number of
defences including the centrally controversial
'development risks' defence: Article 7(e) of the
directive states that a producer will not be liable if

he proves that

'the state of scientific and technical knowledge at
the time when he put the product into circulation
was not such as to enable the existence of the

defect to be discovered'.

However, by Article 15, Member States are permitted to
derogate from the Directive by excluding the

development risks defence.

Under the Directive, 'product' means all moveables with
the exception of primary agricultural products and
game, although Member States have the option of not
allowing this exception.. Moveable property
incorporated into another moveable or into heritage is

included.

"Producer" is defined as the producer of the finished

product, the producer of any raw material or component,
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and any person who, by putting his name, trade mark or
other distinguishing feature on the article represents
himself as its producer. ''Damage" includes damage to
personal property, with a lower threshold of 500 ECU,
as well as personal injury. In this respect the
Directive differs from the recommendations of the Law
Commissions who felt that strict 1liability should not
extend to property damage, and from those of the
Pearson Commission, whose terms of reference were

limited to personal injury and death.

Under the Directive, an article is defective when,
being used for the purpose for which it is apparently
intended, it does not provide for persons or property
the safety which a person is entitled to expect, taking
into account all the circumstances including its
presentation, the use to which it could reasonably be
expected that the product would be put, and the time at
which it was put into circulation. The intention of
the latter part of the definition of '"defective" is to
take account of the age of the product rather than
allow a defence based on the state-of-the-art at the

time of manufacture.

A number of defences are provided, including: that the
defender did not put the product into circulation; that
the product was not defective when put into
circulation; that the product was not manufactured for

an 'economic purpose' nor manufactured or distributed
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in the course of business; that the defect is due to
compliance with mandatory regulations issued by the
public authorities; in the case of component parts,
that the defect is attributable to the design of the
product in which the component has been fitted or to
instructions given by the manufacturer of the product.
It would also be a partial or complete defence to show
that the pursuer's negligence contributed to his own

loss.

The Directive contemplates a global limit on liability
of at 1least 70 million European Units of Account
(approximately 45m) but individual Member States may
choose whether to include this provision. Actions have
to be commenced within three years of the injured
person becoming aware of the damage, the defect and the

identity of the producer.

The Directive provides for a ten year time limit on the
producer's liability, commencing from the date when the
product was put into circulation, and a three year
limitation period for the commencement of actions.
Finally, the strict liability of the producer cannot be
excluded or limited.

(B) Report of the Scottish and English Law Commissions

[59]

Like the Directive, the Law Commissions' Report
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recommended the imposition of a system of strict
delictual 1liability, wusing a similar definition of
"defective'". Liability was to be imposed primarily on
manufacturers but would have been extended when
justified to retailers selling '"own-brand" products,
suppliers of anonymous goods (i.e. goods bearing no
indication of the identity of the producer), and

importers of goods.

Component manufacturers would also have incurred
liability, although the Scottish Law Commission felt
that such liability should cease when the component was

incorporated into another product.

Manufacturers of pharmaceuticals were amongst those
meriting individual consideration. However, the
prevailing view was that no manufacturer should be
treated as a special case, although the Scottish Law
Commission felt that in some instances the cost of
insurance cover would be prohibitive and suggested
that, in these circumstances, the state should accept

some degree of responsibility.

The Commission felt that the global ceiling on
liability proposed in the relevant draft of the
directive should not be recommended. The English
Commission agreed with the 3 year limitation period for
the bringing of actions and the 10 year cut off period

for the producer's liability, envisaged by the draft
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directive, but the Scottish Commission felt that
limitation should be left to individual national laws

and that no cut off period was desirable.

Similar defences to those contemplated by the draft
directive were proposed by the Law Commissions. Again,
it would not be a defence for a manufacturer or other
person responsible to show that the product was as safe
as the state-of-the-art would allow. Lastly, the
controls of the Unfair Contract Terms Act 1977 on
exemption clauses would apply to the system of strict

liability.

(C) Report of the Royal Commission on Civil

Liability{60]

Chapter 22 of the Pearson Report is concerned with
liability for defective products, and this section
largely mirrors the proposals expressed in the Law
Commissions' Report. Thus, liability of manufacturers
of defective products would be strict and the
definition of defect based on the safety which a
person 1is entitled to expect; 1liability would be
extended, where necessary, to component manufacturers,

suppliers of 'own-brand' products, and importers.

Proposed defences are similar to those already given
and, again, the state-of-the-art defence would not be

available to a producer. Finally, it was recommended
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that it should be impossible to exclude liability, that
there ought to be no ceiling on the amount of
compensation payable, and the same limits in respect of
duration of 1liability and 1limitation of actions as

those given in the Directive, should apply.

(D) Strasbourg Convention

The Council of Europe Convention on Products Liability
in Regard to Personal Injury and Death (hereafter the
Strasbourg Convention) 1is the other major European
input to the product liability debate. Given that the
EEC Directive has now been implemented in Part 1 of the
Consumer Protection Act 1987, the UK will not be
joining Austria, Belgium, France and Luxembourg as a

signatory to the Convention.

Broadly similar provisions to those in the other sets
of recommendations appear in the Convention, although
its ambit is 1limited to personal injury and death.
Thus, the term producer embraces manufacturers of
components and producers of natural products as well as
manufacturers of finished products. Persons who import
products for the purposes of supply in the course of
business are deemed to be producers. 'Product' is
given a very similar definition to that in the
Directive, and 'defect' is couched in the familiar

language of consumer expectations.
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No development risks defence is allowed and there is no
overall limit on total damages. Contributory negligence
is a defence, in partial or full mitigation of an award
of damages. Other defences similar to those in the
Directive are available. The three year limitation
period and the ten year cut off also figure in the

Convention.

Apart from its limitation to death or personal
injuries, the main difference between the Convention
and the Directive is of course the availability, under

the latter, of a development risks defence.

United States Product Liability Law

Application of common law principles of strict
liability for defective products has been an important
feature of American law for the past 30 or so years.
However, the development of this branch of the law can

be traced back to the decision in Thomas v Winchester

[62] in 1852. A poison, belladona, was falsely labelled
by the seller as extract of dandelion. It was sold to a
pharmacist, who in turn sold to a customer. On the
basis that the defendant's negligence had put human
life in imminent danger, liability was imposed; a mis-
labelled poison created such danger, but a defective

carriage, as in Winterbottom, above, did not. In Loop

v_Litchfield [63] there was a defect in a small balance

wheel used on a circular saw. This defect was pointed
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out to the buyer by the manufacturer. Five years later,
the machine having been 1leased by its purchaser to
another, the wheel broke. Holding that the
manufacturer was not liable to the lessee, the court
excluded the wheel from the imminently dangerous
category. Three years later the New York court followed
Loop to find that a steam boiler which exploded was not

in the Thomas v Winchester imminently dangerous

category.[64] Then, in 1882, in a decision which
prefigured that in the English case of Heaven v

Pender[65], it was held in Devlin v Smith[66], that the

constructor of a scaffold was liable for the death of a
painter who was killed when the scaffold gave way while
he was painting the dome of a court building. Having
built the scaffold for the use of the workmen, the
contractor owed them a duty to build it with care,
irrespective of his contract with their master.[67]

Then, in Statler v_Ray Manufacturing Co., [68] an

exploding coffee urn was held to be imminently

dangerous if not carefully and properly constructed.

The major landmark of the development of US product

liability law is, however, the case of MacPherson v

Buick Motor Co., [69] where an

"improvident Scot squandered his gold upon a Buick
and so left his name forever imprinted on the law

of products liability". [70]
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One of the car's wheels was made of defective wood and
the plaintiff was injured when the spokes collapsed and
he was thrown out and injured. Approving the dicta of

Brett M.R. in Heaven v Pender, referred to above,

although accepting that it may need some qualification,

Cardozo J. stated:

"We hold, then, that the principle of Thomas v
Winchester is not limited to poisons, explosives,
and things of like nature, to things which in their
normal operation are implements of destruction. If
the nature of a thing is such that it is reasonably
certain to place 1life and 1limb in peril when
negligently made, it is then a thing of

danger.'"[71]

Despite the refusal of some courts to accept the

extension of the 1law represented by MacPherson,

including one case in which a defective car door handle
resulted in the plaintiff being thrown out and then
under the vehicle,[72] the decision '"swept the country"
[73] and paved the way for the freedom so eagerly

exploited by later courts in product cases.

The establishment in MacPherson of a broad negligence

basis for liability for defective products soon gave
way to the imposition of strict liability. At first
this was restricted to food, but was quickly extended

to other products [74]. Writing in 1960, Dean Prosser
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noted seven recent cases as authority for the view

"that the seller of any product who sells it in a
condition dangerous for use is strictly liable to
its ultimate user for injuries resulting from such
use, although the seller has exercised all possible
care, and the wuser has entered into no contractual

relationship with him." [75]

Observing that the effect of these decisions was no
longer to confine strict 1liability to articles for
internal consumption, or to inherently dangerous

products, the Dean went on:

"Seven such cases, in so short a time, may very
well be said to amount to a Trend. It would be
rather easy to find fault with several of these
decisions, which have displayed much more in the
way of enthusiasm for the result to be reached
than of accuracy in the citation of precedent. But
taken in the aggregate, they give the definite
impression that the dam has busted, and those in
the path of the avalanche would do well to make for
the hills."[761

One of the key decisions, earlier than the cases
referred to by the Dean, in the translation from

negligence to strict liability was Escola v Coca Cola

Bottling Co. of Fresno,[77] although it is memorable
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less for its particular finding that res ipsa loquitur
ought to be applied in a fairly liberal fashion in
products cases, than for the modernity of the following

dictum of Traynor J.in his concurring judgment:

"I concur in the judgement, but I believe the
manufacturer's negligence should no longer be
singled out as the basis of a plaintiff's right to
recover in cases 1like the present one. In my
opinion it should now be recognized that a
manufacturer incurs an absolute liability when an
article that he has placed on the market, knowing
that it is to be used without inspection, proves to
have a defect that causes injury to human beings"

[78)

Noting some decisions which based the manufacturer's

liability upon negligence, he continued:

"Even 1if there is no negligence, however, public
policy demands that responsibility be fixed
wherever it will most effectively reduce the
hazards of life and health inherent in defective
products that reach the market. it is evident that
the manufacturer can anticipate some hazards and
guard against the recurrence of others, as the
public cannot. Those who suffer injury from
defective products are unprepared to meet its

consequences.
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The cost of injury and the loss of time or health
may be an overwhelming misfortune to the person
injured, and a needless one, for the risk of injury
can be insured by the manufacturer and be
distributed among the public as the cost of doing
business. It is to the public interest to
discourage the marketing of products having defects
that are a menace to the public. If such products
nevertheless find their way into the market it is
to the public interest to place the responsibility
for whatever injury they may cause upon the
manufacturer, who, even if he is not negligent in
the manufacture of the product, is responsible for
its reaching the market. However intermittently
such injuries may occur and however haphazardly
they may strike, the risk of their occurrence is a
constant risk and a general one. Against such a
risk there should be a general and constant
protection and the manufacturer is best situated to

afford such protection."[79]

Policy considerations were equally influential to the
Supreme Court of New Jersey in a further landmark

decision, Henningsen v Bloomfield Motors, Inc..[80]

Here, a man bought a car as a gift for his wife. Ten
days after delivery a defect in the steering mechanism
caused the car to veer into a wall. The husband
recovered on the basis of implied warranty for his

consequential losses, but of greater significance is
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that the court allowed the wife to recover, also in
implied warranty, against the manufacturer and against

the retailer:

"Thus, where commodities sold are such that if
defectively manufactured they will be dangerous to
life or limb, then society's interests can only be
protected by eliminating the requirement of privity
between the maker and his dealers and the
reasonably expected ultimate consumer. In that way
the burden of losses consequent upon use of
defective articles is borne by those who are in a
position to either control the danger or make an
equitable distribution of the losses when they
OCCUC....... We see no rational doctrinal basis for
differentiating between a fly in a bottle of
beverage and a defective automobile. The
unwholesome beverage may bring illness to one
person, the defective car, with its great
potentiality for harm to the driver, occupants and
others, demands even less adherence to the narrow

barrier of privity.'"[81]

Just three years later, Greenman v Yuba Power Products

Inc.,[82] the final piece of the jigsaw of development
from 1liability for inherently dangerous products to
generalised strict tortious 1liability was put into
place. Mrs. Greenman bought her husband a 'Shopsmith',

which was a combination power tool capable of being



33
used as a saw, drill and wood lathe, Two years later,
in 1957, a piece of wood flew out from the machine,
while the plaintiff was working on it, striking him on
the forehead. He sued both retailer and manufacturer,
in each case asserting breach of warranty and
negligence. At first instance, the court found the
retailer not liable, but held that the manufacturer was
liable. The manufacturer and the plaintiff appealed,
the latter seeking reversal of the judgement in favour
of the retailer, but only if the manufacturer's appeal
was successful. Holding the manufacturer liable, Judge

Traynor reinforced his dictum in Escola, above:

"...[Tlo impose strict liability on the
manufacturer under the circumstances of this case,
it was not necessary for plaintiff to establish an
express warranty..... A manufacturer 1is strictly
liable in tort when an article he places on the
market, knowing that it is to be used without
inspection for defects, proves to have a defect
that causes injury to a human being. Recognized
first in the case of unwholesome food products,
such liability has now been extended to a variety
of other products that create as great or greater
hazards if defective........ Although in these
cases strict liability has wusually been based on
the theory of an express or implied warranty
running from the manufacturer to the plaintiff, the

abandonment of the requirement of a contract
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between them, the recognition that the liability is
not assumed by agreement but imposed by law...,and
the refusal to permit the manufacturer to define
the scope of its own responsibility for defective
products....make clear that the liability is not
one governed by the law of contract warranties but

by the law of strict liability in tort..... "[83]

Thus, the law has developed from a traditional
negligence theory, on through a system based on express
and implied warranties in contract, and finally ¢to a
regime of strict 1liability in tort. At present the
three theories of liability co-exist, but most of the
successful product liability actions are founded on
strict tort, for obvious reasons. More recent cases
which are of significance will be discussed at

appropriate places in later chapters.

As it currently stands, the negligence base of
liability is broadly similar that in the U.K. and needs
no further treatment here. The use of express and
implied warranties in contract is of course not new
either, but in the United States it is marked by a
radical departure from the basic contractual rule that
only the parties to the contract can sue, and be sued,
in the event of a breach. This departure is clearly

illustrated in Henningsen v Bloomfield Motors Inc.,

above, where both the manufacturer and the retailer

were held liable on the basis of an implied warranty of
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merchantability. There were, however, a number of
complications associated with the express and implied
warranty ground of liability, and the last thirty or so
years have seen the development of strict liability in

tort, founded on cases 1like Greenman v Yuba Power

Products Inc., referred to above, and now codified in

the Second Restatement of Torts of 1965.

‘-The Second Restatement, not binding unless adopted by
state courts or 1legislatures, but commonly adhered to,
provides for liability where damage is caused by an

'unreasonably dangerous' defective product:

"s402A. Special Liability of Seller of Product

for Physical Harm to User or Consumer

(1) One who sells any product in a defective
condition unreasonably dangerous to the user or
consumer or to his property 1is subject to
liability for physical harm thereby caused to the
ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of
selling such a product, and

(b) it is expected to and does reach the
user or consumer without substantial change in

the condition in which it is sold.

(2) The rule stated in Subsection (1) applies

although
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(a) the seller has exercised all possible care
in the preparation and sale of his product, and
(b) the user or consumer has not bought the
product from or entered into any contractual relation

with the seller."

Prior to comments (a) to (g) on the section, which
contain quite full discussion of its intended import,

there appears the following caveat:

"The Institute expresses no opinion as to whether

the rules stated in this Section may not apply

(1) to harm to persons other than users or
consumers;

(2) to the seller of a product expected to be
processed or otherwise substantially changed before
it reaches the user or consumer; or

(3) to the seller of a component part of a

product to be assembled."

The interpretation of s402A by US courts is considered
more fully at appropriate points in the forthcoming

discussion.

Some of the cases in which damages have been awarded
have caused great alarm to manufacturers and their
insurers. One oft-quoted example 1is that of a

considerable sum being awarded to a man who 1lost a
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finger after having picked up his lawnmower and used it
to trim a hedge, but this is probably apocryphal.[84]
Other cases are however scarcely less bizarre - in

Luque v McLean[85] for example, damages were awarded to

a man who had injured his hand after having inserted it
in a gap in the casing of a lawnmower. In Jeanatta

Zygmaniak v Kawasaki Motors[86] a motor cyclist had

suffered serious injury in an accident and was later
shot dead at his own request. His widow received
substantial damages from the manufacturers, after
showing that the motor cycle was defective, the jury
having decided that the defects were the proximate

cause of her husband's death.

Perhaps an even more alarming feature of American
product liability law has been the magnitude of damages
awarded. In the famous 'Pinto' casel87], a passenger
in a Ford Pinto car who suffered burns to over 90% of
his body when the car burst into flames when rammed
from the rear, was originally awarded compensatory
damages of $2,842,000 and punitive damages of
$125,000,000. This latter sum was later reduced, on
appeal, to $3,500,000. In product 1liability cases,
American courts do not baulk at awarding damages of 1
million dollars or more. It has been said that most of
the increase in damages awards from about 1960 on
occurred in the years 1980-1984.[88] In San Francisco,
for example, awards increased by 1016 per cent during

this period, and the proportion of $1 million-plus
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awards was 58% of the total.[89]

Recent years have seen a crisis in American product
liability. Manufacturers have been faced with inflated
insurance costs, causing increased prices, and in some
cases have been unable to obtain liability insurance,
thereby jeopardising the availability of compensation
to injured consumers. One US Senator, Commerce

Secretary Malcolm Baldridge, went as far as to say that

"product liability problems are affecting both the
nation's productivity and its ability to compete

with exports'".[90]

Late in 1975 the US government set up the Interagency
Task Force on Product Liability, to investigate the
causes of the crisis. 1Its findings, published in 1977,
vindicate some, but not all, of the claims made about
the effect of strict product 1liability.[91] More
recently, the US Tort Policy Working Group has urged
legislative reform, recommending in particular, a
return to a fault based system of compensation for
product liability. For some years Federal legislation
has been proposed in an attempt to remedy the
perceived excesses of the strict 1liability regime.
Current drafts of the Model Uniform Product Liability
Act[92] would use negligence as the standard in design

defect and failure to warn cases. However, there remain



39
major doubts as to whether this draft legislation will

reach the statute book.[93]

The problems encountered in the United States in its
experience of strict product liability will be of some
relevance to the operation of the new regime in this
country. However, it must be pointed ocut that a number
of features of the American 1legal system exacerbate
these difficulties, and indeed, may collectively have
been a more significant causal factor of the crisis
than the substantive law. A broad indication of these

features is all that need be given:

(1) American product liability cases are heard in front
of juries, who decide on questions of fact and on the
extent of any award of damages. Experience shows that
juries tend to sympathise with the victim rather than
producer, are unwilling to find the injured person
contributorily negligent, and are prepared to make

high awards of damages;

(2) American law allows for awards of punitive damages.
In 1987, a Washington court awarded $95m damages to an
eight year o0ld boy who had suffered birth defects
caused by an anti-nausea drug taken by his mother
during pregnancy. $20m of the award was compensatory,

the rest punitive.[94]
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(3) Attorneys in product liability claims often enter
into contingency fee arrangements with clients, under
which normally between 20% and 50% of any award of
damages goes to the attorney. It has been argued that
some attorneys may be prepared to file claims for
inflated amounts, in the hope of increasing the
seriousness of the case in the eyes of the jury, or

potentially increasing their own rewards;[951]

(4) Principles of product 1liability law have been
developed in different ways in the various states. Some
attempt to remedy this latter difficulty is presently
being undertaken with the proposal for Federal Product
Liability 1legislation, but the US system has yet to

address itself to the other factors.

Product Liability - The New Rules

The general effect of Part I of the Consumer Protection
Act 1987 is to establish a system of strict, rather
than fault-based, 1liability in respect of loss caused
by defective products. Existing delict/tort and
contract remedies remain available, but are now
supplemented by a new conceptual structure which is
intended to focus primarily on the condition of a
product rather than upon the conduct of its producer.
However, the spirit of the reasonable man has not been
fully exorcised and, as we shall see, some of the

language and concepts of negligence re-appear in the
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new rules.

Section 2, containing the central provisions on product
liability, imposes 1liability for damage caused wholly
or partly by a defect in a product upon the producer,
importer or an "own-brander" (someone who has held
himself out to be the producer) of the product. Much
of the rest of Part 1 defines the key terms used in

this section.
what is a 'product'?

This term is widely defined in the legislation to
include any goods (and gas, water or electricity)
including a product which is comprised in another
product, whether by virtue of being a component part or
raw material or otherwise: section 1(2). Clearly, this
embraces ordinary consume; goods such as domestic
appliances but more importantly, in terms of disaster
litigation, major items such as helicopters,
aeroplanes, ships, (including car ferries) motor
vehicles, pharmaceuticals and other chemicals are also

covered.

Moveable products (for example, building materials)
which have been incorporated into heritage are also
included in the definition of products. 1In this
respect, the legislation departs from the

recommendations of the Scottish Law Commission, but is
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consistent with the majority opinion in other
proposals. The Scottish Law Commission's view that
there may be a case for considering special provisions
for certain pharmaceutical products has also been
rejected. The inclusion of drugs caused some concern
in the debate on the Bill and many distinguished
commentators have echoed the Scottish Law Commission's
view that the development of new drugs (in such a
pressing age as the present) could be unduly inhibited.
But in consonance with the recommendations of the
Scottish Law Commission agricultural produce and game
which have not undergone an industrial process are
outwith the Act's scheme of liability. Article 15 of
the Directive permits a Member State to include primary
agricultural products and game within the scope of the
implementing legislation. The United Kingdom
government was persuaded against inclusion since such
products are particularly. prone to hidden defects
caused by environmental factors beyond the control of
the producer. It was also felt that there would be
particular difficulties in tracing the source of
defective produce given that bulk supplies are often

mixed.

One 1inadequacy in the legislation is the failure to
define the term 'industrial process' for the purposes
of the agricultural produce exemption. According to the
Minister[96], it includes such things as canning and

preservation, and does not include things done while an
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animal is alive, for example injection with a

pharmaceutical product.

Pharmaceutical products are covered, despite strong
criticism at the Committee stage in the Lords (for
example, Lord Denning's view that the development of
new drugs such as an AIDS virus would be
inhibited[97]). It was felt that the inclusion of a
'development risks' defence afforded adequate
protection to manufacturers of such products[98].
Given that the Thalidomide disaster initially provoked
debate on reform of this area of the law, and that
drugs are relatively common causes of injury, it would
have been surprising for pharmaceuticals to have been

exempted.

Interesting questions remain: what, for example, is the
position of human blood aAé organs? If hepatitis or
AIDS is contracted from blood, is there liability under
the Act? The Pearson Commission took the view that
human blood and organs be regarded as products and that
persons responsible for distributing them be regarded
as producers for the purposes of strict liability[99].
It seems that the terms 'product' and 'producer' are

sufficiently wide to embrace this view.
(b) Persons who may incur liability

Primarily, 1liability is to be visited wupon the



44
producer. This will of course generally be the
manufacturer but the definition of producer also deals
with raw materials in which case the person who 'won or
abstracted' the substance is the producer. Similarly,
those who process products which have not been
manufactured, won or abstracted (for example,
agricultural produce) are producers. As noted earlier,
certain 'own branders' and importers (into the EEC)
also incur 1liability. Those who simply package goods,
without processing, are not producers, but such persons
are not wholly outwith the scope of the Act since a
supplier can be 1liable if he fails to identify the

person who supplied the product to him: s.2(3).

This 1last provision has, understandably, caused much
concern in the distributive trades and in the medical
world. Doctors, pharmacists and other health care
personnel could be liagle as suppliers of a defective
medicinal product if the producer (or own brander or
importer) is not identifiable. Particular problems will
arise in the case of generic drugs (the prescription of
which is encouraged by the DHSS) where identification
of source can be difficult. While National Health
Service employees need not worry - the supplier will be
the health authority - self employed pharmacists,
dentists and G.P.'s must ensure that adequate records
are maintained in order to pinpoint their source of

supply.
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As under the 1law of negligence, the producer of a
component can incur 1liability since the term 'product'
includes component parts. It may be difficult, as in

Evans v Triplex Safety Glass Co[100], (where a car

windscreen shattered) to establish that the component
was defective rather than improperly installed by the
producer of the finished product. Where a component is
defective this will render the final product defective
and thus trigger liability against the component
producer and the main producer. In such circumstances,
where two or more persons are 1liable for the same
damage, their 1liability will be joint and several
(s.2(5)). However, rights of contribution and recourse
remain available and the government took the view that
existing arrangements are adequate. Where a component
part 1is wrongly used by the final manufacturer the
component producer will escape liability so long as the
part itself was not aefective. Similarly, he will
avoid liability where a component producer proves that
the defect was 'wholly attributable' to the design of
the main product or to the instructions given by its

manufacturer (s.4(1)(f)).

The main criticism which could be levelled at this area
of the Act is that the imposition of liability on a
range of persons, some of whom play only a secondary
part in the production process, greatly increases the
cost of a product liability regime. Although

impossible to estimate, the costs of insurance and
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litigation are multiplied. Further, as the Law

Commission said in its working paper

"The more basic the component (such as the nut and
bolt) the greater the range of dangers and the

higher the insurance premium"[101].

This so-called 'channelling' argument - that liability
should be directed towards the main producer -
certainly has its attractions. However, none of the
four major sets of proposals adverted to earlier
suggested 'channelling' in its pure form. All were
convinced that others in the production chain must bear
their share of liability, and this view is reflected in

the Act's provisions.

(c) 'Defect'’

Proof of the existence of a 'defect' is the touchstone
of liability under the Act. Under section 3, there is
a defect in a product if the safety of the product is
not such as persons generally are entitled to expect.
'safety' includes risk of damage to property. The
section goes on to provide that all of the
circumstances shall be taken into account including:
the manner in which and purposes for which the product
has been marketed, and the use of warnings or
instructions (the Act also refers to 'its get-up' - a

term which, 1like ‘'bingo' and ‘hi-jacking', is an
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unlikely but established inhabitant of the statutory
vocabulary); what might reasonably be expected to be
done with or ;n relation to the product; and the time
when the product was supplied by its producer to
another. Defectiveness is not to be inferred solely
from the fact that a product supplied after the product

in question is more safe.

This criterion for defectiveness - the consumer
expectation test - follows the recommendations of the
four major contributors to the Product Liability
debate. In the United States, however, strict
liability in tort for product defects is usually based
upon the test in s.402A of the Restatement (Second) of
Torts: the product must be in a '"defective condition
unreasonably dangerous'. The interpretation of these
four words has caused considerable difficulty for US
courts. Many courts. have adopted a cost-benefit
approach to defectiveness. Detailed and often lengthy
'decisional models' have been constructed,
extrapolating from the criteria in s402A a set of
factors to be weighed in a cost-benefit or risk-utility
analysis[102]. Such an approach is not without
difficulty and other courts have eschewed the highly
structured cost-benefit approach in favour of the more
intuitive consumer expectation test[103]. It remains
to be seen whether in deciding upon the safety which
'persons generally are entitled to expect' the courts

in the United Kingdom will prefer an intuitive,
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linguistic approach or the more structured and
mathematical cost-benefit calculus. Given the judicial
approach 1in negligence cases, one must expect the

former.

As the American case law demonstrates, one of the most
challenging questions in product 1liability is the
treatment of warnings. A product which is dangerous
may cease to be so if accompanied by a warning. On the
other hand, the policy of the law must be to promote
safe products rather than unsafe ones with warnings
attached. One key problem is that in discussing the
warnings issue negligence concepts recur. It is
illogical to speak of warning against dangers which
were unknown to the producer or unforeseeable by him.
But,

'to require foreseeability is to require the

manufacturer to use due care in preparing his

product.'[104]

Thus, some courts have imposed strict liability in

failure to warn cases on the principle that
'...the test of the necessity of warnings or
instructions is not to be governed by the

reasonable man standard.'[105]

It will be interesting to see how UK courts approach
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this matter. Difficulties will also arise in relation
to the detachment of warnings from products and the
warning of responsible intermediaries. Further
questions arise as to the relationship between warnings

and contributory negligence or product misuse.

Where users disobey instructions as to use or otherwise
misuse the product no 1liability will attach if the
product is not defective for 'reasonably expected'
uses. This concept, it is suggested, may cover not
only normal or intended uses but also abnormal but
foreseeable misuse. If this is so, producers here may
legitimately be concerned that courts in the UK could
go as far as their counterparts in the US in imposing
liability for foreseeable, albeit abnormal, misuse.
These decisions have arisen in the context of
negligence as well as strict 1liability. They include:
where a six year old girl sprayed her hair and dress
with inflammable hair spray and the dress later caught
fire[106]; where a four year old stood upon an oven
door to look into a pot and the stove tipped
forward[107]; where a vacuum cleaner was ridden upon as
if it were a toy[108]; and where industrial alcohol,
sold and 1labelled as fuel, was consumed by dental
assistants who were inmates in a penal farm[109].
Admittedly, some of these examples stretch the
principle of foreseeability rather far, but there will
remain some nice questions for the judiciary as to the

kinds of misuse which preclude liability.
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Time is also, of course, a major element in the context
of determining product safety and this is now
recognised in the statutory definition of defect.
Safety standards improve, and it may be that goods put
into circulation five years ago are 1less safe than
goods of a similar type made now. Similarly, products
age and suffer wear, hence becoming deficient. In
these cases the time of supply will be relevant to the
question of defectiveness. Lord Denning's comment in

Roe v Ministry of Health,[110]:

'We must not look at the 1947 accident with 1954

spectacles’,

is echoed, in more colourful style by an American

judge:

'Tort law does not expect Saturday manufacturers to
have the insight available to Monday morning

quarterbacks'.[111]

However, to suggest that products made some years ago
cannot be defective simply because relative safety
standard have improved involves an intellectual short-
circuit. The new strict liability regime depends upon
a court being able to stigmatise a design as defective
even though it was generally accepted as industry
practice. To say that. persons generally can expect

only the safety offered by industry at a particular
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time emasculates strict 1liability and frustrates its

policy objectives.
(d) 'Damage’

'Damage' is defined in section 5(1) to mean death or
personal injory or (and this is against the
recommendations of the Law Commissions) any loss of or
damage to any property (including land). But this
definition is subject to the important qualifications
in sections 5(2)-5(4): damage to the defective product
itself, including damage caused by a component part, is
not recoverable; furthermore, damage to property which
is not of a type ordinarily intended for private use,
occupation or consumption is outwith the ambit of the
Act. Article 9 of the Directive excludes liability to
compensate for damage to individual items of property
worth less than 500 Ecd and this is implemented by the
Act, where the relevant figure is #275. This
provision, apparently designed to preclude trivial
claims, seems to be of doubtful value since many items
of personal property will now be excluded. With the
introduction of a small claims procedure in Scotland,

such claims could perhaps have been accomodated.

When damage is suffered which is not within the scope
of the Act (for example, damage to commercial property
and pure economic loss) reparation will continue to be

governed by the existing rules. Some dicta in the
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ostensibly seminal case of Junior Books v The Veitchi

Co.[112] suggest that an action in delict may be
competent by a consumer against a manufacturer in
delict for purely financial 1loss. However, the
comparative isolation in which that decision now stands

signals a justified retreat from such a position.[113]

Unlike Germany, Denmark and possibly the Republic of
Ireland, our government has decided against setting a
financial 1limit upon the producer's total liability.
Since such a 1limit would have had, at most, a marginal
impact on the cost of insurance cover and could result
in some victims either not obtaining compensation, or
all victims receiving a sum lesser than their loss, the
government's decision is to be welcomed. The Law

Commissions reached a similar conclusion.

(e) Defences

If the producer successfully argues that an adequate
warning was given, or that the pursuer misused the
product, or that at the time when the product was
supplied it satisfied safety expectations, then, as
indicated earlier, the product will not be defective.
The producer may also adduce the pursuer's contributory
negligence in mitigation of damages. Moreover, section
4 of the Act lists a number of specific defences
including the defence . of 'development risks', the

inclusion of which was a condition of the United
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Kingdom's acceptance of the directive. It will thus

be a defence for the producer to show:

(a) that the defect is attributable to compliance with
any requirement imposed by or under any enactment or
with any community obligation; (for this defence to
apply the defect must be the inevitable consequence of
compliance - that 1is, that the product had to be

defective to comply with the regulations); or

(b) that the defender did not at any time supply the

product to another; or

(c) that the supply of the goods was not in the
ordinary course of business and that he is either not
the producer, importer or own brander or, if he was,
that he was acting otperwise than with a view to

profit; or

(d) that the defect did not exist at the relevant time
(generally when the product was put into circulation);

or

(e) that the state of scientific and technical
knowledge at the relevant time was not such that a
producer of products of the same description as the
product in question might be expected to have
discovered the defect if it had existed in his products

while they were under his control (the so-called
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'development-risks' defence); or

(f) that, where the product 1is comprised in another
product, the defect was wholly attributable to the
design of the other product or to compliance with its

producer's instructions.

As stated above, under section 4(1)(e) it will be a
defence to show that the state of scientific and
technical knowledge at the relevant time (when the
product was put into circulation) was not such that a
producer 'might be expected' to have discovered the
defect. (It should be noticed 1in passing that this
differs from the Directive's version of the defence,
which speaks of scientific and technical knowledge
'enabling' the defect to be discovered. This is a
material difference and is victory for the producer's
lobby.) The United Kingdom government would have
continued to block the directive had this defence been

excluded, and some other Member States will include it

in their implementing legislation.

In taking this line, the government has rejected the
recommendations of the Law Commissions and the Pearson
Commission as well as the proposals in the Strasbourg
Convention. Like the Law Commissions, the Pearson
Report specifically referred to the disaster which had
helped spark debate .on 1liability for defective

products:
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".... to exclude development risks from a regime
of strict liability would be to leave a gap in the
compensation cover through which, for example, the
victims of another Thalidomide disaster might

easily slip'"[114].

Similar doubts have been expressed in some US cases: in

Cunningham v MacNeal Memorial Hospital[115]), for

example, a case involving a patient who contracted
serum hepatitis from a blood transfusion, it was argued
that at the relevant time there was no known means of
detecting the presence of the virus. However, the court

found for the plaintiff:

"To allow a defense to strict 1liability on the
ground that there is no way, either practical or
theoretical, for a defendant to ascertain the
existence of impurities in his product would be to
emasculate the doctrine and in a very real sense
would signal a retreat to the negligence

theory"[1161.

Although a troublesome case, the effect of which was
reversed by statute, the dictum indicates a real fear
about the impact of the development risks defence upon

strict liability.

This has been one of the most controversial areas of

product liability in the US, where the jurisdictions
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have been divided on the issue of whether
discoverability of the defect affects liability. Some
courts have held that even although it is impossible to
detect a defect, this is irrelevant in strict liability
since the important point is the objective question of
whether or not a product is defective. Other courts
have perhaps been persuaded by of arguments of the kind

voiced by a spokesman for a leading motor company:

"What after all are courts telling us when they

announce.... that the state of the art is not
relevant - that manufacturers must do something
which is not possible yet - or useful - or worth

the cost?"[117].

Thus, in some cases evidence that the defect was
undiscoverable has been allowed to exculpate the
manufacturer. It should be noted, however, that these
courts do not perceive their stance as a complete
return to negligence. Rather, these courts identify
factors, such as the imputation of knowledge to the
manufacturer, or a reversal in the burden of proof,
which distinguish between a negligence and a strict

liability approach.

Section 7 prohibits the 1limitation or exclusion of
liability under the Act by any contract term, notice,

or other provision.
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(g) Prescription and limitation

By virtue of section 6(5) and Schedule 1, important
amendments are made to the Prescription and Limitation
(Scotland) Act 1973. The chief amendment is to insert
a whole new part (Part IIA) which consists of sections
22A-22D, introducing the 1987 Act's new scheme of
prescription and 1limitation. In broad terms, there is
for the purpose of liability under the Act a three year
limitation period for the commencement of actions
running from the date on which the pursuer became

aware, or should reasonably have been aware, of:

(i) the damage; and

(ii) that it was caused by the defect; and

(iii) the identity of the producer.

Further, the obligation to make reparation for damage
caused wholly or partly by a defect in a product is
extinguished after ten years from the time when the
product was supplied (as defined in s4(2) of the 1987
Act). This does not however mean that all products
must be expected to 1last for ten years - for many
products a significantly shorter life expectancy
obtains and in such cases this fact will be of
importance in determining whether the product is

defective. Liability for defects occurring more than
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ten years after supply must be addressed under the law

of contract or delict and fall outwith the Act.

Conclusion

A statute which creates a new conceptual structure in
the law on liability for defective products,
introducing strict rather than fault-based liability,
is important and deserves notice. Exactly what
difference it effects in our law of reparation is a
moot point, and many would argue that the trend in
negligence law, with appropriate invocation of the
doctrine of res ipsa loquitur, would have led ¢to a
similar end. However, it is suggested that much
uncertainty shrouds the question of the impact of the
new strict 1liability regime- One reason for this is
that product 1liability has become a major area of US
law and many producers have had great difficulty in
obtaining insurance cover as a result of massive awards
of damages. Clearly, one would not expect the
blunderbuss that is American liability law to be turned
on our producers. After all, in the US juries award
damages (a large element in which often takes the form
of punitive damages) and there is a contingency fee
system. All of these factors inflate awards of
damages and hence exacerbate the insurance problem.
But it may be that, as a result of problems with the

legal aid system, contingency fees come back on to the
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agenda here. Even if they do not, the insurance
industry favours the introduction of a form of personal
cover for 1legal costs which may result in greater
claims-consciousness and therefore increased
litigation. The result could be that the current
figures which show that a 1large percentage of those
suffering injury do not seek legal redress may change
dramatically. A further uncertainty is that many
product-related accidents involving injury occur at the
workplace. Most of these will trigger liability under
statutes such as the Factories Acts or the Employers'
Liability (Defective Equipment) Act 1969, and it is not
expected that injured employees will pursue the

producer under the new Act.

However, the creation of a separate scheme of
compensation for one type .0of 1loss, that caused by
defective products, can only be justified if it results
in a real improvement upon the protection afforded by
the general law. The extent to which the new regime

realises this aim will now be assessed.
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CHAPTER TWO

THE CONCEPTUAL BASIS OF PRODUCT LIABILITY

At the core of a product 1liability regime is the
definition ascribed to the term 'defective', since
proof of defectiveness is the touchstone of any claim.
In keeping with its central importance, the problem of
defining defectiveness has exercised the minds of legal
scholars perhaps more than any other aspect of product

liability law.[1]

The aim of this chapter is to analyse the various
theories which have been proposed regarding the proper
conceptual basis for defectiveness,[2] and to suggest a
workable approach for the strict liability system in
the UK. There will be some brief discussion of the
present legal position and of the theoretical nature of
the contract/delict dichotomy. Recommendations for a
strict product liability scheme in this country will
then be examined including the relevant provisions of
the 1987 Act in the 1light of the considerable
experience of American product 1liability law. Also,
the fact that many theories on the meaning of

defectiveness are expressed in terms of cost-benefit



67
anaylsis will lead to a consideration of the ability of
courts properly to make such an analysis, and hence
reach rational decisions. The main alternative to a

cost-benefit approach will then be considered.

Defectiveness - the contract/delict dichotomy

It has become an axiom of jurisprudence that contract
law regulates obligations which have been voluntarily
assumed, in contrast with the 1law of delict which is
concerned with obligations imposed by law. A

consequence is that contract law is about

'giving effect to the private autonomy of
contracting parties to make their own 1legal

arrangements'.[3]

Of fundamental importance are the terms of the
agreement between the parties since in the event of any
dispute these can be used as evidence of what the
parties intended, and expected, from the bargain. 1If
the agreement 1is breached the remedy of monetary
damages will often be sought, and the level of the
award will reflect the value of the frustrated
expectations of the innocent party. This protection of
the economic interests of contracting parties by
allowing financial compensation for disappointed
expectations or losss of bargain is he primary policy

aim of the law of contracts. It has also been said to
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have a 'deterrent or hortatory' function by providing
incentives for parties to pay their debts and honour

their promises.[4]

In delictual disputes there is wusually no agreement
between the parties and hence no easy way of
ascertaining the expectations of the injured party.
Instead, delictual 1liability is imposed in accordance
with societal standards of fairness and reasonableness.
Traditionally, these standards have been determined by
balancing the magnitude of the risk inherent in the
conduct at issue against the societal benefits or

utility of that conduct.[5]

This balancing process is seldom explicitly recognised
by courts, but it 1is implicit in the conceptual
infrastructure of negligence. Some analyses of the
theoretical basis of negligence have sought to identify
the various factors which require to be balanced in the

risk-benefit computation.[6]

A cost-benefit approach to negligence has not always
merely been implicit, however, and in a number of cases
a more structured approach is discernable. Thus, in

Morris v West Hartlepool Steam Navigation Co.[7] Lord

Reid stated that it was the duty of an employer

"in considering whether some precaution should be

taken against a forseeable risk, to weigh, on the
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one hand, the magnitude of the risk, the
likelihood of an accident happening and the
possible seriousness of the consequences if an
accident does happen, and, on the other hand, the
difficulty and expense and any other disadvantage

of taking the precaution'".[8]

Individual factors from Lord Reid's formula, such as
the probability or 1likelihood of harm arising, have
been decisive 1in certain cases, including Bolton v
Stone[9] where the chance of injury was so remote as to
justify a lack of precautions. Conversely, in Paris v

Stepney Borough Council [10] the magnitude of the harm

which c¢ould occur proved decisive in establishing
liability. On the other side of the balancing
equation, there have béen cases where the benefits of
the product justified the risk,[11] and cases where the
focus has been upon the practicability of taking
precautions. Thus, for example, it is not negligent to
fail to take precautions which were not feasible at the
relevant time.[12] A key question will often be the
expense of taking precautions. There have been cases in
which courts have held that certain precautions should
have been taken despite their relative
expensiveness.[13] On the other hand, a relatively
expensive precaution will not be required where the

risk of injury is small.[14]

It 1is tempting to deduce from this wutilitarian
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balancing process that, in deciding delictual disputes,
courts set standards for future conduct and thus that
such decisions can have a deterrent effect. So, it has
been argued, that when attempting to decide on the
defectiveness or otherwise of a product judges utilise
a 'relatively particularised normative standard’
against which the product can be measured.[15] But do
judges really do this? It is arguable that judicial
decisions set only a negative standard. A decision that
a product 1is defective does not give the court's view
as to how the product should have been designed;
instead, it simply states that the particular design in
question 1is not societally acceptable.[16] Perhaps,
then, in product liability cases the judges are
confined to settlement of the dispute before them
rather than the setting of standards for future
conduct. But there is a hortatory dimension, since the
present decisions will have an impact on design choices

by future manufacturers.

The historical distinctiveness between contract and
tort is evidenced by the separate tests for
defectiveness which they employ. In the product
liability context, contractual remedies wusually arise
from breach of section 14 of the Sale of Goods Act
1979. The test here is whether or not the product was
'of merchantable quality' or 'fit for its purpose',
both of which are interpreted in terms of consumer

expectations, which can be ascertained from the terms
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of the bargain. In negligence, liability is predicated
on breach of duty of care. The case 1is centered upon
the conduct of the producer, rather than the condition
of his product;
societal interests, rather than consumers'

expectations, are paramount.

The paradigm of contract 1law is therefore that the
disappointed party can obtain damages for the
difference between the actual value of the product and
its value had it complied with reasonable expectations.
Any compensation for injury caused by the product is in
the form of consequential damages. In delict, on the
other hand, foreseeable costs and benefits are weighed,
and when benefits are outweighed liability will ensue.
It is thus axiomatic that contract is about product
merchantability or fitness whereas delict is about

product safety.

Before leaving this section some consideration should

be given to Junior Books v The Veitchi Co.[17], which

may yet come to be regarded as a seminal judgement on
the erosion of the contract/delict dichotomy. In this
case, damages were awarded, in delict, for purely
financial 1losses caused by a defective product which

did not constitute a danger to persons or property.

This decision could be viewed as seeking to import into

the law of delict a manufacturers' warranty that goods
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are as merchantable and as fit for their purpose as the
exercise of reasonable care could make them. It would
seem that the imposition of delictual 1liability for
frustration of expectations is no longer the apostasy
which it appeared to be in previous decisions and in
the dissenting speech of Lord Brandon.[18]. However,
any conclusion as to the effect of the decision should
be qualified by the following caveats: (i) there was a
considerable diversity of opinions amongst the judges
as to 1its precise scope; (ii) the degree of proximity
between the parties was about as close to contractual
privity as possible; (iii) 1later decisions[19] have

effectively restricted Junior Books to its own facts.

Proposed definitions of 'defective' in a strict

liability regime.

We have seen that in the area of financial loss,
traditional boundaries between contract and delict
product liability 1law have been challenged. The
dichotomy has now been eroded further given our
acceptance of the definition of defectiveness put
forward in the EEC Directive which forms the basis of
the strict 1liability regime in this country. The
reason for this is that the nub of the definition (as
in all of the proposals for change) is the 'consumer
expectation test' - a product will be defective if it
does not provide the safety which persons are entitled

to expect. Thus, the cornerstone of delictual strict
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liability would appear to smack strongly of contractual

principles.

The proposals, in chronological order of promulgation,

were:

Strasbourqg Convention[20] Article 2(c) -

"A product has a 'defect' when it does not
provide the safety which a person is entitled to
expect, having regard to all the circumstances

including the presentation of the product."

Law Commissions[21] Para 48 -

"(a) a product should be regarded as defective if
it does not comply with the standard of
reasonable safety that a person is entitled to
expect of it, and (b) the standard of safety
should be determined objectively having regard to
all the circumstances in which the product has
been put into circulation, including, in
particular, any instructions or warnings that
accompany the product when it is put into
circulation, and the use or uses to which it
would be reasonable for the product to be put in

these circumstances."

Pearson Commission[22] Para 1237 -
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"A product has a defect when it does not provide
the safety which a person is entitled to expect,
having regard to all the circumstances including
the presentation of the product." The word
'presentation’ should be taken to include

warnings and instructions.

EEC Directive[23] Article 6 .

(1) "A product is defective when it does not
provide the safety which a person is entitled to
expect, taking all circumstances into account,
including:

(a) the presentation of the product;

(b) the use to which it could reasonably be
expected that the product'would be put;

(c) the time when the product was put into

circulation.

(2). A product shall not be considered defective
for the sole reason that a better product is

subsequently put into circulation."

The Consumer Protection Act 1987 implements the

Directive's definition of defect in Section 3:

"3 - (1) Subject to the following provisions of
this section, there 1is a defect in a product for

the purposes of this Part if the safety of the
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product 1is not such as persons generally are
entitled to expect; and for those purposes
"safety'", in relation to a product, shall include
safety with respect to products comprised in that
product and safety in the context of risks of
damage to property, as well as in the context of
risks of death or personal injury.

(2) In determining for the purposes of
subsection (1) above what persons generally are
entitled to expect in relation to a product all
the circumstances shall be taken into account,
including:

(a) the manner in which, and purposes for which,
the product has been marketed, its get-up, the
use of any mark in relation to the product and
any instructions for, or warnings with respect
to, doing or refraining from doing anything with
or in relation to the product;

(b) what might reasonably be expected to be done
with or in relation to the product; and

(c) the time when the product was supplied by its
producer to another; and nothing in this section
shall require a defect to be inferred from the
fact alone that the safety of a product which is
supplied after that time 1is greater than the

safety of the product in question."”

At first sight, it could be concluded that since the

crux of the definition is the 'consumer expectation



76
test', the strict delictual 1liability notion of
defectiveness has become imbued with a concept derived
from the law of contract. However, the explanatory
passages of the proposals make it clear that this was
not the intention. The EEC explanatory memorandum
which accompanied the first version of the Directive
categorically states that the definition of
defectiveness is based on the safety of the product,

and that it is

"irrelevant whether a product is defective in the
sense that it cannot be used for its intended
purpose. Such a concept of defectiveness belongs

to the law of sale.'" [24]

The Law Commissions develop this further:

"In our consultative document we suggested that
there were two possible approaches to the
definition of defect. One was to make the
definition turn on safety; the other was to make
it turn on merchantability. Having regard to our
general conclusion in this report that strict
liability should be confined to personal
injuries, the latter approach is 1less suitable.
Moreover as we pointed out in our consultative
document, such an approach has conceptual and
practical difficulties. The main problem is that

the standard of merchantability required depends
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on the terms and circumstances of the contract
under which the product is supplied including the
price." [25]

A similar view was expressed by the Government in its
Consultative Note on the implementation of the

Directive:

"The defectiveness of the product will be
determined not by its fitness for use ... but by
the level of safety that 1is reasonably expected
of it. An inferior quality product 1is not
considered 'defective" for the purpose of this
Directive unless it actually introduces a risk of

injury".[26]

The major difficulty with the definition of defect in
the 1987 Act is that it fails to provide a readily
ascertainable objective standard against which a
manaufacturer, or indeed a court, can measure the
safety of a product. What then are our judges to make
of this seemingly hybrid 'frustration of expectations
as to safety' test? An analysis of American product
liability law, which employs a similar test, will shed

some light on this problem.

The American Position

Product 1liability law in the United States has
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developed from the familiar negligence theory, through
implied contractual warranty and on to strict liability
in tort. The basic concepts of negligence and implied
warranty correspond with those underlying
delict/contract dichotomy in Scots 1law, and thus
require no further treatment here. However, the
theoretical basis of strict liablity in tort, founded
as it 1is upon a consumer expectation test, merits

further discussion.

Strict liability in tort did not emerge as a discrete
theory but is historically rooted in implied
contractual warranty. Tracing the development of

'defectiveness' in strict tort, Wade states[27]:

"The initial approach to the problem was in the
language of warranty cases. It was said that
there was an implied warranty that the goods were
of merchantable quality, or were suitable for the
purpose for which they were sold ... The
reasonable expectations of the buyer were
utilized as guidelines in making the

determination."

This contract law approach was married to a traditional
tort concept - unreasonable danger - to provide the
bifurcated test for defectiveness which appears in
S402A of the Restatement (Second) of Torts: liability

will arise where a product is in a 'defective condition
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unreasonably dangerous' to persons or property and thus
causes harm. Conceptual difficulties generated by
these crucial four words are summarised by Montgomery

and Owen[281]:

"The primary problem is that the black letter
text and the comments of S402A suggest rather
schizophrenically that strict tort theory is
founded both upon the contract law notion of the
frustration of the consumer's expectancy interest
and upon the tort law touchstone of
reasonableness. This dual approach is reinforced
by the comments which define 'defective
condition' as 'a condition not contemplated by
the ultimate consumer', and 'unreasonably
dangerous' as 'dangerous to an extent beyond that
contemplated by the ordinary consumer'. Thus the
comments quite clearly predicate 1liability upon
the notion of product disappointment or
frustration of the reasonable expectations of the
ordinary consumer - a concept derived
substantially from the law of contracts.
However, although the phrase 'unreasonably
dangerous' is defined in terms of the failure of
a consumer's expectancy interest, the inquiry
must proceed further because of the clear tort
flavour with which the phrase is imbued. Nor can
a contract law test of liability be accepted

unquestioningly in view of thefact that the basis
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of 1liability (under S402A) is purely one of

tort."

Interpretation of the criterion in S402A for liability
has been the cause of considerable problems for
American courts[29]. Some have taken the view that the
whole of the phrase 'defective condition unreasonably
dangerous' provides the test for liability while others
have relied upon 'defective condition' alone or
'unreasonably dangerous' alone. In one of the leading
cases, the ‘'unreasonable danger' test was rejected on

the grounds that it

"burdened the injured plaintiff with proof of an

element which rings of negligence'[30].

This absence of 3judicial consensus on the proper
conceptual basis of defectiveness is reflected by the
diversity of views espoused by American commentators
and has fostered a healthy literature on the

subject.[31]

Defectiveness - a cost-benefit analysis?

If, in keeping with the theory of strict liability, the
resonable man and his attendant spirits such as
foreseeability and existence of duty are to be
exorcised from this area of the law then an alternative

conceptual structure to that of negligence is
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required. The preponderance of opinion amongst
American authors on the subject is in favour of a cost-
benefit approach. These writers consider strict
liability in tort as a development from negligence and
have thus sought to extrapolate from S402A's criterion
for liability a 1list of the various factors which have
to be weighed in a cost-benefit analysis. These
'decisional models' bear many similarities to those
suggested by Judge Learned Hand, and others, for the

resolution of negligence disputes.

Judge Learned Hand's test was formulated in a
decision[32] on whether it was negligent for the owners
of a barge to leave it unattended for some Eggis in a
busy harbour. The barge had broken away from its
moorings and then collided .with another ship. 1In the

course of his judgement, Judge Learned Hand stated:

"Since there are occasions when every vessel will
break from her moorings, and since, if she does,
she becomes a menace to those about her, the
owner's duty, as in other similar situations, to
provide against resulting injuries is a function
of three variables: (1) The probability that she
will break away; (2) the gravity of the resulting
injury, if she does; (3) the burden of adequate
precautions. Possibly it serves to bring this
notion into relief to state it in algebraic

terms: if the probability be called P; the injury
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L; and the burden B; liability depends uypon
whether B is 1less than L multiplied by P: ie,

whether B<PL".[33]

Judge Learned Hand's formula is simply another way of
expressing a cost-benefit approach to decision making
in negligence cases, where the benefits are those
consequent upon accident avoidance and the costs are

the costs of avoiding the accident.

The decisional models used by judges in deciding upon
defectiveness in product 1liability cases[34] can be
treated simply as more refined revisions of Judge
Learned Hand's model. In general, it 1is fair to
conclude that cost benefit analysis was always a -
largely implicit - decisional tool in negligence but
that it has become more explicitly recognised in

strict liability in tort.

The supposed distinction between a strict 1liability
decisional model and a negligence model is that in the
latter, the costs and benefits to be balanced are
subject to the foreseeability rule whereas in the
former, the manufacturer is deemed to have had absolute
prevision or prescience of all the harm caused by the
product causes.[35] Therefore, in negligence, cost-
benefit analysis is applied to the conduct of the
producer whereas in strict liability it is applied to

the performance of the product. Montgomery and Owen
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assert that the

"risk/benefit approach inheres in the phrase
unreasonably dangerous and is the traditional

basis for determining negligence liability'".[36]

and go on to propose the balancing of a number of

factors as a strict tort decisional model.[37]:

A number of other commentators suggest alternative
decisional models, in varying degrees of

sophistication. In Wade's view:

"Now that strict 1liability has become the
dominant theory, with a definite indication that
liability may apply for any user whether he is a
purchaser or not, and even for bystanders who
would be endangered and would be injured by the
product, it is time to abandon the warranty way
of thinking and its terminology just as we have
abandoned other ‘'impedimenta' of the warranty
approach... The time has come to be forthright
in using a tort way of thinking and tort

terminology.'"[38]

Concluding that this requires a risk-benefit approach,
he gives seven factors to be balanced.[39] Fischer
cites fifteen.[40] Shapo 1lists thirteen.[41] Vetri

takes nine pages to state his relevant
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considerations.[42] Of these so-called decisional
models, that suggested by Wade has proved to be the
most influential, many courts having explicitly adopted
it. The following factors require to be weighed in the

risk-benefit analysis:

1) The usefulness and desirability of the product - its

utility to the user and to the public as a whole.

2) The safety aspects of the product - the likelihood
that it will cause injury, and the probable seriousness

of the injury.

3) The availability of a substitute product which would
meet the same need and not be as unsafe.

4) The manufacturer's ability to eliminate the unsafe
character of the product without impairing its
usefulness or making it too expensive to maintain its

utility.

5) The user's ability to avoid danger by the exercise

of care in the use of the product.

6) The user's anticipated awareness of the dangers
inherent in the product and their avoidability, because
of general public knowledge of the obvious condition of
the product, or of the existence of suitable warnings

or instructions.
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7) The feasibility, on the part of the manufacturer, of
spreading the loss by setting the price of the product

or carrying liability insurance.

Some writers suggest a single-factor test. Thus, for
example, Keeton would ask whether a reasonable
manufacturer would market the product in a particular
condition with full knowledge of the harm which in fact
is subsequently caused by the condition.[43] Calabresi
takes an economics-oriented approach, asking in his

test:

"Who 1is best suited to make the cost-benefit
analysis between accident costs and accident

avoidance costs?''[44] .

Both writers acknowledge, however, that some judicial
consideration of the underlying factors would

inevitably be necessary.[45]

With the exception of Calabresi's radical 'cheapest
cost avoider' test, which seems unlikely to win
judicial approbation, all of the decisional models
involve the court in the balancing of risks against

utility with more or less complex formulae.

Calabresi and a co-author have recently offered[46] a

more sophisticated version of his criterion for
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liability, in which four tests for liability in tort -
generally rather than only as regards strict liability

- are suggested. These are as follows:

(1) the traditional fault test, which roughly equates
with the classic Learned Hand risk-utility calculus of
negligence (described by Calabresi as the ex ante
Learned Hand test)

(2) the 'cheapest cost avoider' test mentioned
earlier where the cost benefit analysis is made using
information known when the product was put into
circulation (ex ante strict liability)

(3) the 'cheapest cost avoider' test where the cost-
benefit analysis is made using information known at the
time of trial (ex post strict liability)

(4) the Learned Hand risk utility calculus where the
calculus is made, using information available at the

time of trial (the ex post Learned Hand test).

Without recommending any particular test, the authors
suggest that different fact problems in different types
of accident settings may merit the application of
different rules. They argue that each of the tests
posited is a rational approach and each could on the

right facts be desirable.[47]

This work represents a further level of sophistication
in the debate about 1liability criteria for product

liability and more generally in tort. 1Its inclusion of
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the temporal factor - when, and therefore using what
information, the cost benefit balance is struck - is of
great importance to questions of product 1liability
where after-acquired information could have a material

impact on the question of defectiveness.

However, developments in the case law from around the
time when the article was written are indicative of a
retrenchment in the attitude of the courts.[48] The
classic illustration of such retrenchment is the shift
of direction of the New Jersey Supreme Court from the

extreme position taken in Beshada v Johns-Manville

Product Corp.[49] to their much-modified approach in

Feldman v Lederle Laboratories[50] In broad terms, the

court in Beshada had held that an asbestos manufacturer
was in breach of its duty- to warn of product dangers
despite the court's acceptance of the fact that these
dangers were scientifically undiscoverable at the time
of the accident. This decision can be regarded as the
high water mark of the tide of truly strict liability.
That tide has now ebbed, and in Feldman the decision in
Beshada was, although not overruled, restricted to the
circumstances giving rise to its holding.[51] The dual
principles to be derived from Feldman are: that a
manufacturer of a product which contains a defect which
was, at the time of the injury, scientifically
undiscoverable, has no obligation to warn users of such
unknown characteristics; a manufacturer has an

obligation to warn of product dangers which he knew or
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of which he should have known given the scientific,
technological and other information available when the
product was distributed. In determining whether a
manufacturer knew or should have known of the danger he
will be held to the standard of an expert in the field.
Moreover, the defendant should bear the burden of
proving that the information was not reasonably
available or obtainable and that he therefore lacked

actual or constructive knowledge of the defect.

From this it can be seen that the Feldman court adopted
an ex ante Learned Hand approach with the burden of
proving lack of knowledge falling upon the defendant.
This retrenchment, taken along with developments in
other states, suggests a reduced scope for the ex post

Learned Hand risk benefit calculus.[52]

This leads on to the more general question of whether
courts should set product safety standards by using

complex cost-benefit calculations.

Multivarious problems arise if such a role is assigned
to courts, not 1least that Jjudges may 1lack the
technical expertise to set product safety standards.
Assuming, however, that they are competent to make the
necessary cost benefit analysis, it is questionable
whether they should be faced with choices in the method
to be used for a particular 'fact pattern'. Perhaps

the American judge is more ambitious in this matter
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than his British counterpart but it is difficult to
visualise a Scottish judge pondering whether he should
employ the ex ante Learned Hand risk utility calculus
or the ex post one. However, the matter is academic.
British Jjudges will not have to face this difficulty
since it 1is clear that the defectiveness of a product
under the new UK regime is to be judged with reference
to the date when the product was put into circulation.
This 'ex ante' test may well, it will be noted, involve
a cost benefit calculation. If our courts wish to
advance the 1liability test from that of negligence
then, as in Feldman, a reversal of the burden of
proving that the relevant information was available

would be welcome.

The next stage in this discussion 1is to ask the key
question adverted to earlier: are courts able to make
the necessary computation for a cost benefit analysis

approach to product defects?

(a) Complexity of the cost-benefit approach

There 1is a major mathematical difficulty inherent in
the cost-benefit approach to decision making, judicial
or otherwise - the balancing process can properly be
carried out only if 1like is balanced against like.
Thus, the factors to be balanced should be quantified
in the same or equivalent units of measurement. In many

areas of decision making, for example, public policy,
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qguantities must be expressed in financial terms. The
factors are 'monetarised' and money costs are weighed
against money benefits to give a rational economic
model for the decision. It 1is clear from product
liability cases that courts do not attempt to take
cost-benefit analysis to these lengths. Indeed, they
are patently ill-equipped to do so. Take, for example,
two of the factors listed by Montgomery and Owen in
their product liability decisional model - the cost of
injuries and the utility of the product. Welfare
economists would argue that monetary values could be
ascribed to these factors - despite the absence of a
recognised market for them - although there would
probably be considerable disagreement as to the proper
method of calculation. However it is clearly ludicrous

to expect courts to make such a computation.

The alternative to this monetarisation of factors is
simply to trade off costs and benefits in accordance
with the decision maker's own conception of their
relative values. This is even more haphazard than the
monetary model, but seems to be the type of cost-

benefit analysis carried out by courts.

If we accept that both negligence and, more overtly,
strict product liability employ a cost-benefit approach
to judicial decision making, we should realise that the
method is at least imperfect, if not crude and

irrational.
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relative values. This is even more haphazard than the
monetary model, but seems to be the type of cost-

benefit analysis carried out by courts.

If we accept that both negligence and, more overtly,
strict product liability employ a cost-benefit approach
to judicial decision making, we should realise that the

method is at least imperfect, if not c¢rude and

irrational.

(b) Are some product liability cases polycentric?

Fuller has advanced the view that in some cases
judgemental problems are such as to render rational
adjudication impossible and that such disputes should
not be the subject of traditional judicial
determination.[53] His theory is that in such cases the
various issues are inextricably enmeshed - the problem
is 'polycentric'. Henderson, who has applied a similar
thesis to product 1liability design-defect cases,

explains:

"polycentric problems are many centred problems,
in which each point for decision is related to
all the others as are the strands of a spider's
web. If one strand is pulled, a complex pattern
of readjustments will occur throughout the entire
web. If another strand is pulled, the

relationships among all the strands will again be
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readjusted. A lawyer seeking to base his
argument upon established principles and required
to address himself in discourse to each of a
dozen strands, or issues, would find his task
frustratingly impossible. As he moved from the
first point of his argument to the second and
then to the third, he would find his arguments
regarding the earlier points shifting beneath
him. Unlike most of the traditional types of
cases in which 1litigants are able, in effect, to
freeze the rest of the web as they concentrate
upon each separate strand, the web here retains
its natural flexibility, adjusting itself
seemingly infinite variations, as each new point,
or strand, in the argument is reached.'"[54]
The author goes on cogently to argue that, in the light
of the complex risk-benefit balancing process suggested
as a test for defectiveness, product liability design-
defect [55] cases are polycentric and incapable of
meaningful adjudication. He maintains that many
product 1liability cases which have been decided on a
negligence theory were also polycentric but cites the
relatively non-technical nature of these cases as the

reasons why polycentricty problems did not render them

non-justiciable.

Henderson's thesis is attractively and forcefully

argued, but is not entirely persuasive.[56] A number
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of recent design-defect cases in the United States have
been decided by the application of a multi-factor
decisional model. It is true, however, that there will
be some design-defect cases which are, at worst,
polycentric and at best very complex. Quantification
and balancing of risk-benefit factors, such as the
usefulness and desirability of the product, could be
almost impossible. If such cases are to admit of
rational adjudication then a test other than the cost-
benefit calculus may be required. The 'consumer
expectation test' is sometimes posited as a workable

alternative.

The Consumer Expectation Test

It was noticed earlier that the crucial wording of
S402A of the Restatement (Second) of Torts bases
liability on a finding that a product is 'in a
defective condition unreasonably dangerous to the user
or consumer', and that both ‘'defective condition' and
'unreasonably dangerous' are defined interms of the
expectations of the consumer. Comment i to s402A

explains the test in the following terms:

"The article must be dangerous to an extent
beyond that which would be contemplated by the
ordinary consumer who purchases it, with the
ordinary knowledge common to the community as to

its characteristics."
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Moreover, all proposals for a strict liability regime
in this country predicate liability on the absence of

the 'safety which a person is entitled to expect'.

On a superficial analysis this test seems worthwhile,
upholding a firm tenet of strict liability - attention
is focused on the condition of the product rather than
the conduct of the manufacturer. Further, the test
explicitly recognises the contract history of S402A's
strict liability. However, it has been criticised by
US commentators,[57] despite having been applied in a

number of cases.[58]

One difficulty is that a consumer may know of a defect
or danger inherent in a product, because it is obvious
or has been drawn to the user's attention by a warning.
In such circumstances the user cannot expect a greater
degree of safety than his knowledge of the defect or
danger allows. Accordingly, such products may not be

found to be defective. Vincer v Esther Williams All

Aluminium Swimming Pool Company [59] clearly

illustrates this point. The case concerned a swimming
pool, situated above ground, access to which was by a
retractable ladder. A two year o0l1ld child climbed the
ladder, which had been left in the down position, and
fell into the pool sustaining severe brain damage. It
was claimed that the pool had a design defect in that
fencing around it could have been extended to include a

safety gate at the top of the 1ladder. The court
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rejected this contention:

"the test in Wisconsin of whether a product
contains an unreasonably dangerous defect depends
upon the reasonable expectations of the ordinary
consumer concerning the characteristics of this
type of product. If the average consumer would
reasonably anticipate the dangerous condition of
the product and fully appreciate the attendant
risk of injury, it would not be unreasonably

dangerous and defective'.[60]

Berry v Eckhardt Porche Audi Inc., [61] provides a

further illustration. It was argued that a car was
defective because a warning buzzer, which was supposed
to indicate that seat belts were unfastened, failed to
operate. It was held that the ordinary consumer is
aware of the dangers of not wearing a seat belt. Thus
it could be said that a product does not have to be
particularly safe, as 1long as it matches consumer

expectations.[62]

Another problem with the consumer expectation test is
the logical difficulty of applying it to cases where
bystanders, rather than users, suffer injury.
Bystanders may have no knowledge of the existence of
the product and therefore no expectations regarding its
safety.[63] Further, many products created in this

technological era are too complex for a consumer to
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form any rational impression of the safety to be
expected.[64] This is, of course, particularly true of
design or warning defects, but will also be true of
new products. The consumer will have no real idea about
the level of safety or danger of the product.[65]
There will also be circumstances in which expectations
exist, but the user can do nothing to avoid the danger
for example where a workman is obliged to use a

particular piece of equipment.[66]

These criticisms raise the wider question of whether
the consumer expectation test is subjective or

objective. [67] For example, in Lester v Magic Chef

Inc.,[68] Justice Praeger, in his dissenting judgement,

stated:

"The consumer expectation test is not an
objective test. In my Jjudgement the ends of
justice require an objective test, not a
subjective one, in the area of product liability.
A subjective test in this area of the law is not
really a test at all. It is an unbridled license
to the jury to 'do good' in the particular case.
It has been described as 'haphazard
subjectivity'. Since it depends on the particular
jury's concept of what may be in the consumer's
mind, the test is bound to produce inconsistent
jury verdicts in comparable cases. This is unfair

both to injured plaintiffs and to defendant
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manufacturers.'"[69]

It is clearly preferable that the particular consumer's
personal knowledge, experience or lack of the same,
ought not to intrude into the question of defect, and
that subjectivity of this type should be precluded, as
it is 1in the definition adopted in the 1987 Act.
However, subjectivity of another variety has also been
persuasive to those seeking to reject the consumer
expectation test. Those drafting the Model Uniform

Product Liability Act stated:

"The consumer expectation test takes subjectivity
to its most extreme end. Each trier of fact is
likely to have a different wunderstanding of
abstract consumer expectations. Moreover, most
consumers are not familiar with the details of
the manufacturing process and cannot abstactly

evaluate conscious design alternatives. " [70]

In view of these difficulties the draftsmen favoured a
risk benefit approach to defectiveness [71] although it
ought to be observed that the weighing of risks against
benefits has its own degree of subjectivity of this
type, since each judge will give particular weight to
each aspect of the 'decisional model' in a subjective
fashion. A number of courts also have eschewed the
consumer expectation criterion.[72] It could be

argued, however, that at least some of the criticisms
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of the test result from a misunderstanding of its
application. The expectations concerned are not those
which the particular consumer actually had but are
those which the average consumer was entitled to have.
Thus, a bystander may have no knowledge of the
existence of a éroduct but he has a general expectation
of, or entitlement to, being safe in its presence.
Complex or technological products give rise to the same
generalised expectancy or entitlement. If courts are
required to go further, and assess the expectations of
a particular consumer, the question of how these
expectations are to be measured will arise. Clearly,
an agreement between the parties will provide the best
basis for ascertaining expectations.This question was
addressed, in the context of pure economic 1loss, by

Lord Brandon in his dissenting speech in Junior Books

Ltd v Veitchi Company Ltd.:[73]

"In any case where complaint was made by an
ultimate consumer that a product made by some
persons with whom -he himself had no contract was
defective, by what standard or standards of
quality would the question of defectiveness fall
to be described? In the case of goods bought
from a retailer, it could hardly be the standard
prescribed by the contract between the retailer
and the wholesaler, or between the wholesaler and
the distributor, or between the distributor and

the manufacturer...... It follows that the
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question by what standard or standards alleged
defects in a product complained of by its
ultimate wuser or consumer are to be judged
remains entirely at large and cannot be given any

just or satisfactory answer."

It is suggested, however, that there is a criterion by
which expectations can be assessed: advertisements and
representations by the manufacturer, upon which the
consumer probably places more reliance than the retail
contract. In most consumer contracts the price is
fixed or recommended by the manufacturer and thus not

open to negotiation.

The view that expectations may be created only be
reference to terms of a bargain, such as price, is
therefore inapposite to modern consumer contracts. It
is suggested that expectations as to safety and even as
to quality can arise other than from the terms of a
contract. Accordingly, there can be a place for the
consumer expectation 'test in the conceptual structure

of strict product liability.

There 1is, however, a fundamental difficulty with a
liability criterion which is based upon the
expectations of the consumer, especially where it is
the expectations of persons generally which are
relevant. The difficulty is that the test is

fundamentally inexplicit. It could be argued that the
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actual language of the consumer expectation test is
simply a semantic veneer covering fhat is in reality a
cost-benefit test. On this analysis, the test in the
1987 Act is simply a statutory statement of the
objective standard already in wuse in the 1law of
negligence. [74] 1Indeed one writer has taken the view

that:

"What reformers really mean when they say that a
product meets 'expectations of safety' is that on
balance its benefits outweigh its costs... It
would have made much greater sense simply to
couch the 1liability criterion in terms of costs
and benefits as such and drop the concept of

expectations altogether."[75]

Indeed, any liability test short of absolute liability
could be perceived as ultimately cost-benefit based.
However, the distinction between a cost-benefit
approach and a consumer expectations approach may
really be one of sfyle rather than substance. The
consumer expectation test more readily enables courts
to proceed upon intuition or common experience. This
is less so with the much more structured, although
still not scientific, cost-benefit criterion. It
remains to be seen whether, as is arguable, the
application of the consumer expectation test will
result in the exclusion of considerations such as the

costs and benefits of particular designs. If so, there
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is more room for inconsistent findings in comparable

product liability cases.

The time at which 'defectiveness' is adjudged.

One of the key issues in deciding whether a product has
a defect 1is the question of the relevant time for the
making of the cost-benefit analysis, or for the
assessment of consumer expectations (assuming that this
latter does involve a difference in approach). Should
the safety of the product be measured as at the time
when it was put into circulation, or some later stage,
for example the date of trial?z The proposals for
reform [76] and the DTI Explanatory and Consultative
Note [77] are clear that the relevant time should be

the date when the product was put into circulation.

However, The 1987 Act is rather 1less clear. Section 3
states that, in determining the safety which persons
generally are entitled to expect, the circumstances to

be taken into account include

"the time when the product was supplied by its

producer to another"

and goes on to state

"and nothing in this section shall require a

defect to be inferred from the fact alone that
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the safety of a product which is supplied after
that time 1is greater than the safety of the

product in question."

How is this provision to be applied in practice? To
aid this analysis let us examine some hypothetical
situations (setting aside for the purposes of this
discussion the point that the Act applies only to
products which are put into circulation after the

commencement date of the legislation):

(i) suppose that in 1975 a manufacturer of
refrigerators designed a fridge with a door which opens
from the inside. A child suffocates in a fridge made
in 1974 and which lacks the safety device. Will
liability be precluded since at the time of production
no fridges had the safety precaution and hence 'persons
generally' could not expect an inside-opening door? Or
will a court be prepared to stigmatise the design as
defective and hold that the safety device, although not
incorporated in other models of the same vintage, was
within reasonable expectations? This raises a central
issue in product liability: will product safety
standards be set by prevailing industry practice or by
the courts? For the new Act to have any real bite

judges must be prepared to depart from industry

standards.

(ii) suppose that prior to February 1987 it was not
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known that roll-on roll-off passenger/car ferries would
sink, quickly, if a relatively small amount of water
entered the deck area. Then, in 1988 a ferry is built
which has internal bulkheads the effect of which is
greatly to reduce the risk of capsize. However, in the
same year, for reasons of economic efficiency, a
shipbuilder manufactures a ferry which does not have

internal bulkheads. A number of questions arise:

(1) Is a ferry, manufactured and supplied before
February 1987, a defective product? This is clearly a
very difficult question, the answer to which can be
determined after much consideration of the relevant
costs, benefits and expectations. Assuming, however,
that the risk of capsize was not known and was not
discoverable by reasonable means then the product
would not be defective. This finding is predicated on
the cost and benefits, or expectations, each being
measured at the time when the product was put into
circulation. If our courts take this line they will be
departing from the approach taken by many American
courts who are prepared to assess the risks of the
product as those known at the date of trial which the
benefits are evaluated as at the date when the product

was put into circulation.[78]

(2) Is the 1988 ferry, without internal bulkheads, a
defective product? Clearly, the shipbuilder could not

argue that since the first ferry was not defective then



104
neither is the present one. There has been an advance
in the knowledge of risks which must now be taken into
account. If other shipbuilders wuse internal
bulkheads then consumer expectations as to safety may
have been raised, and the change in design would
arguably be feasible since other producers can afford

to incorporate the safety features.

(3) Finally, would a ferry, built and supplied before
1987 be considered a defective product in 19882 Can it
be argued that since the first ferry was not defective
then neither can this one? The answer would be in the
affirmative if defectiveness (costs and benefits, or
expectations) was measured at the time when the ferry
was put into circulation. However, if post-
circulation knowledge of 1lack of safety is included as
a 'cost' or if it affects consumer expectations, then a
finding of defectiveness 1is possible. If such
knowledge is not to be taken into account, then there
is no 1legal incentive for the producer to recall his

product and make it more safe.[79]

It seems clear, therefore, that in many product
liability cases, consideration will have to be given,
in many product 1liability cases, to the existing state
of the art in relation to the production of the
product, at the time when the product was put into
circulation. This causes the new strict 1liability

regime to suffer from one of the same major drawbacks
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of a tort regime -

"the need to reconstruct the state of the art at
a point often considerably in the past out of
information which 1is usually complex and costly
to gather, and often more within the knowledge of

the defendant than the plaintiff.'[80]

This question of the time at which defectiveness is to
be Jjudged will be revisited in Chapter Six in the
context of development risks and state of the act
evidence. At{his stage it can be concluded that by
using the relevant time as the time when the product
was supplied (that is, put into circulation) the Act's
regime has not really departed from the existing fault

criterion.

It has been noticed that in the United States there are
two main theories on the conceptual basis of strict
liability for defective products. One approach
involves the extrapolation of a set of factors which
have to be balanced in a cost-benefit computation and
the other involves comparison between the performance
of the product and the expectations of the consumer.
The balancing of risks against benefits has become a
standard tool in the analysis of negligence cases. 1In
strict 1liability the computation is rather different
from that used in negligence. In the former the

producer is imputed with 'absolute prevision of all
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harm the product actually causes',[81] whereas in the
latter the 'risks' element in the balancing process is
evaluated in terms of reasonable foreseeability.

However, for both the thrust is towards product safety.

In many cases this balancing process will be applied
without difficulty but in others polycentricity, or at
least complexity, will cause serious judgmental
problems. The consumer expectation test is sometimes
presented as a workable alternative to the risk-benefit
calculus, but it too has an inherent limitation in that
it may be difficult to ascertain consumer expectations

where there is no agreement between the parties.

A 'Two-Prong' test for defectiveness.

Acknowledging that there are difficulties with each of
the two approaches to defectiveness outlined above, the
search for an alternative can proceed along two paths:
firstly, towards a wholly new test, like that suggested
by Calabresi;[82] or secondly, to a compromise between
the existing theories. It seems clear that a wholly
new test such as Calabresi's economic model would not
be recognised by courts, who wouldrrefer to work within
the parameters of existing, accepted, doctrine. The
other possibility, a composite of the two tests has,
however, received some judicial recognition in the

U.S..
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In Barker v Lull Engineering Company Inc,[83] the

California Supreme Court addressed the problem of
design defectiveness and concluded that a product would
be defective (a) if the product failed to perform as
safely as an ordinary consumer would expect when used
in an intended or reasonably foreseeable manner or (b)
if the benefits of the challenged design are outweighed
by the risk of danger inherent in such a design.
Clearly, the court contemplated that proof of either
would result in a finding of defectiveness.Consumer
expectations ought not, reasoned the court, to provide
a 'ceiling' on manufacturers' responsibility, but

should be treated as a 'floor'.[84]

Judge Wisdom framed the issue in a slightly different
form, but made essentially the same point, in Welch v

Outboard Marine Corp. [85] Commenting wupon the basis

of liability, he said,

"a product is defective and unreasonably
dangerous when a reasonable seller would not sell
the product if he knew of the risks involved or
if the risks are greater than a reasonable buyer

would expect'.

Again, the standard is articulated in the form of
alternatives, and proof of either would suffice. It
should be noted that the Welch test also takes account

of the distinction between strict liability and
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negligence by imputing to the producer absolute

prevision or prescience of the resultant harm.

Judges in the U.K. can, it is suggested, opt for a
consumer expectations, or cost-benefit, or two-pronged
approach to defectiveness -~ the 1987 Act allows all the
circumstances to be taken into account in determining
defectiveness. It is suggested that the hybrid or two-
pronged approach to defectiveness seems to be a
worthwhile replacement for an exclusive cost-benefit or
consumer expectations test and could provide a workable
interpretation of the definition of defect wunder the
1987 Act. It 1is not suggested that this compromise
would preclude problems of polycentricity or complexity
in product liability cases, but it would at least allow
courts to take advantage of an alternative to ground

where such problems arise.

Strict Liability or Neqgligence - Does it make any

difference?

(a) Imputed knowledge of defect and harm.

It was noted earlier that a costs versus benefits
approach is implicit int he negligence criteria for
defectiveness, and that such an approach has on
occasion been made explicit. Given that many courts
use a cost/benefit test for defectiveness in strict

liability and that such a test is likely to feature in
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the new regime in the U.K. (either as an alternative to
the consumer expectation test or indeed as its very
substance) the question arises as to what differences,
if any, will result from the new test for

defectiveness.

It could ne argued that our new regime will involve no
real change in deciding upon defectiveness. Thus, it

has been stated that

"it is by no means clear... how the test is to
be distinguished from its present use in the law

of negligence'[86]

and that

", the underlying rationale for a comparison
between the risks and benefits in a product
appears to demand adherence to principles most

familiar to the law of negligence.'[87]

Before evaluating the worth of these assertions it is
helpful to identify what purported difference there is
between the two schemes of 1liability. The point was

made earlier and is well put by Montgomery and Owen:

[88]

"A manufacturer would be negligent... because the

benefits to be derived from the dangerous design
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are outweighed by certain clearly foreseeable
risks. From the perspective of strict tort
theory, however, the better view is that the
balancing process includes not only risks or
costs which are foreseeable but all such costs
which in fact result. The manufacturer in a
strict tort case is thus held to have much more
than reasonable foresight to the types and amount
of harm that the product is 1likely to cause; he
is held to have absolute prevision of all harm
the product actually causes in his evaluation of
the relative weights of the costs and benefits of

his proposed course of action."

Dicta in the important case of Feldman v Lederle

Laboratories [89] support this analysis:

"Generally speaking, the doctrine of strict
liability assumes that enterprises should be
responsible for damages to consumers resulting
from defective products regardless of fault. The
doctrine differs from a negligence theory, which
centers on the defendant's conduct and seeks to
determine whether the defendant acted as a
reasonable prudent person. This difference
between strict 1liability and negligence is
commonly expressed by stating that in a strict
liability analysis, the defendant is assumed to

know of the dangerous propensity of the product,
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whereas in a negligence case, the plaintiff must
prove that the defendant knew or should have

known of the danger.'[90]

For manufacturing defects, as opposed to design defects
or defects arising from a failure to warn, the
difference is of some importance since it cancels the
need on the part of the plaintiff to establish that the
defendant knew or should have known of the danger. But
in such cases there is already a strong tendency for
courts (even under a negligence theory of liability) to

impose liability almost as a matter of course.[91]

Does the distinction between strict 1liability and
negligence make any difference in design defect or
failure to warn cases? Again, the Feldman decision

offers some guidance:

"When the strict 1liability defect consists of an
improper design or warning, reasonableness of the
defendant's conduct is a factor in determining
liability... The question in strict-liability
design-defect and warning cases is whether,
assuming that the manufacturer knew of the defect
in the product, he acted in a reasonably prudent
manner in marketing the product or in providing
the warnings given. Thus, once the defendant's
knowledge of the defect is imputed, strict

liability analysis becomes almost identical to
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negligence analysis in its focus on the

reasonableness of the defendant's conduct." [92]

When then 1is the significance of imputing to the
defendant knowledge of the defect and also, it would
seem, of the harm caused by it? Put simply, the need
to establish foreseeability of the defect and of the
harm is elided under strict liability, although
traditional principles of causation will continue to be
applied to the 1link between the defect and the damage.
The imputed knowledge characteristic of strict
liability has much less significance, however, where a
conscious, deliberate design choice has been made.
Thus, if a product was deliberately designed in the
full knowledge of the risk and consequences of the
design, there is no need to impute any knowledge and
the distinction between negligence and strict liability
ceases to be of real importance. Here the manufacturer
effectively submits his own cost benefit appraisal of
the product as being correct, and it is that appraisal

upon which the court must adjudicate.

(b) Reasonableness of the manufacturer's conduct

It was important to the court in Feldman to emphasise
that the idea of imputing, to the manufacturer,
knowledge of the danger- and the resultant harm still
leaves room for an assessment of the reasonableness of

the manufacturer's g¢onduct. This is of interest
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because it runs counter to the suppose distinction
between strict liability's focus on the product the
focus, under the law of negligence, upon the conduct of
the manufacturer. Speaking of their test for liability,

outlined above [93] the Feldman court stated:

"This test does not conflict with the assumption
made in strict 1liability design-defect and
warning cases that the defendant knew of the
dangerous propensity of the product, if the
knowledge that is assumed is reasonably knowable

in the sense of actual or constructive

knowledge.'"[94]

This is a matter of some difficulty and requires some
analysis. The court's view can be summarised as
follows: a manufacturer is assumed to know of the
dangerous propensity of his product but only if that
danger is reasonably knowable. There is very little
difference between assuming that a manufacturer knew of
reasonably knowable dangers and charging him with
having had within his contemplation reasonably
foreseeable dangers. If this view 1is accepted,
reasonableness of the manufacturer's conduct is a vital
ingredient in strict liability and accordingly it is
only the reversal of in the burden of proof as to what
was knowable which distinguishes the Feldman test from

that of the law of negligence.
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Will this reversal in the burden of proof be a
significant aid to the injured party? On the face of
it, the answer is in the affirmative, but it seems to
be rather a two-edged sword: the manufacturer will be
better equipped to identify what was reasonably
knowable at the date of circulation and if the pursuer
wishes to contest this he must of course advance
evidence that the danger was knowable. This
necessitates the plaintiff's advisers engaging in
research as to available knowledge at the date of
circulation. Reversal in the burden of proof is
therefore of some significance in such circumstances
but will not wholly preclude proof problem's for the

pursuer.

Thus, in major categories of product liability cases -
design-defects and failure to warn (the latter being
really 3just a subset of the former) - the move to
strict 1liability will, if Feldman 1is representative,
have 1little impact where the design results from a
conscious choice on the part of the producer or where
the dangers involved are unknown to science. It would
be misleading to assert, however, that the Feldman
retrenchment does represent the state of strict
liability for product defects in all jurisdictions in
the US. By no means all courts have adopted an ex ante
Learned Hand approach -to product 1liability. For
example, many courts[95] have applied a consumer

expectation test - which is very similar to the test in
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the new U.K. regime - without seeking to extrapolate a
cost-benefit analysis. Although more intuitive and
less scientific than cost-benefit, it could be argued
that the consumer expectation test is a more
appropriate vehicle for delivering strict 1liability
since it leaves less scope for assessment of the

reasonableness of the manufacturer's conduct.

Other courts, as has been noticed,[96] allow the
plaintiff to recover using either a risk-utility
balance or a consumer expectation test. Further, there
is a substantial body of case law which supports an ex
post risk utility analysis, where time-of-trial
knowledge of product risks 1is imputed to the
defendant.[97] Some jurisdictions, such as New Jersey,
have as was noted in Feldman, withdrawn somewhat from
this position [98]. Thus, the overall picture remains
unclear. Certainly it would be unsafe to assert that
Feldman fully represents the approach in the US

generally.

In the UK, however, there will be significantly less
scope for disparity. Since the time at which the
product was put into circulation is to be relevant to
the question of defectiveness the ex post Learned Hand
risk wutility analysis will not be wused here. If
however we simply adopt the ex ante approach, even with
a reversal in the burden of proof, it would seem that

the new regime leaves us close to the position which
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obtains under the current law of negligence. To have
any real chance of moving away from this reasonableness
criterion, British courts would have to give the
pursuer the opportunity of recovery on the alternative
grounds of risk utility analysis or consumer
expectations. The 'strictness' of our new regime will
depend partly upon how the courts address the problem.
Hitherto, there have been few cases in negligence law
in which manufacturer's conscious design choices have
been reviewed by UK courts. The move to strict
liability may well help to generate the view that such

design choices are open to argument before our courts.

Misuse

Before offering some concluding comments on the
theoretical aspects of the meaning of defective, it is
worth considering the question of misuse in the context
of defectiveness. Misuse can also of course arise as a
defence and in that connection is discussed in Chapter
8. Under the law of negligence, it is clear that if a
particular use is reasonably foreseeable and has not
been warned against, 1liability can arise. For example,

in Hill v James Crowe (Cases) Ltd.[99], it was

foreseeable that a lorry driver engaged in 1loading
wooden cases on to a lorry would stand upon the cases.
Acordingly, the manufacturers of the cases were held
liable for injury caused when a case gave way. Despite

its apparent breadth of meaning, in this context the
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concept of foreseeability is, at least in the U.K.,
used with caution and a clearly abnormal misuse will

not ground liability.

The conceptual structure of the law of negligence in
the United States is almost identical to our own, and
familiar concepts such as causation and foreseeability
are of course fundamental. Comment j to s395 of the
Restatement (Second) of Torts 1965 deals with misuse in

the law of negligence:

"In the absence of a special reason to expect
otherwise, the maker is entitled to assume that
his product will be put to a normal use, for
which the product is intended or appropriate; and
he is not subject to 1liability when it is safe
for all such uses, and harm results only because
it is mishandled in a way which he has no reason
to expect, or is used in some unusual or

unforeseeable manner."

"A product is not in a defective condition when
it is safe for normal and consumption. If the
injury results from abnormal handling, as where a
bottled beverage is knocked against a radiator to
remove the cap, or from abnormal preparation, as
where too much salt is added to food, or from

abnormal consumption, as where a child eats too
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injury results from abnormal handling, as where a
bottled beverage is knocked against a radiator to
remove the cap, or from abnormal preparation, as
where too much salt is added to food, or from
abnormal consumption, as where a child eats too
much candy and is made ill, the seller 1is not
liable. Where, however, he has reason to
anticipate that danger may result from a
particular use, as where a drug is sold which is
safe only in limited doses, he may be required to
give adequate warning of the danger... and a
product sold without such a warning 1is in a

defective condition."

Given the similarity in these criteria, the trend in
product liability cases has been to predicate liability
for abnormal use on the foreseeability or otherwise of
such use. Where a particular use is foreseeable, the
manfacturer should have warned against dangers inherent
in such a use or so designed his product as to preclude
the danger. This principle is well documented in
decisions dating back some fifty years, although its
application has been at the mercy of particular
interpretations of foreseeability, resulting in some

quite surprising decisions [100].

The approach taken in Sawyer v Pine 0il Sales Co.[101],

where a housewife who splashed cleaning fluid in her

eye was unable to recover damages for a permanent
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injury because

"the cleaning preparation was not intended for

use in the eye "[102]

was rapidly abandoned. Thus, in Haberly v Reardon

Co.[103], an assistant painter who was injured by
strong chemicals contained in paint when a dripping
brush came into contact with his eye, was able to

recover on the basis of failure to warn:

"..while all would agree that neither paint nor
cleaning fluid is intended for use in the eye, it
may well be foreseeable that such materials may
be splashed into someone's eye in one way or

another." [104]

Full recognition of the potential breadth of the
concept of foreseeability brought about a similar
reversal in a pair of cases involving ingestion of
domestic cleaning products by children. In Boyd v

Frenchee Chem Corp.[105] a young child died as a result .

of consuming a shoe cleaner which contained poisonous
ingredients. Despite the absence of a warning the
manufacturers were exculpated. In a similar case some
twenty years later [106], a child died from chemical
pneumonia following consumption of furniture polish.
This time the producer was found 1liable. The court

stated that the manufacturer must:
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"be expected to anticipate the environment which
is normal for the use of his product and where,
as -here, that environment is the home, he must
anticipate the reasonably foreseeable risks of
the use of his product in such an
environment....and to warn of them, though such
risks may be incidental to the actual use for

which the product was intended."[107]

In LeBouef v Goodyear Tire and Rubber Co.[108], two

people who had been drinking since 9 p.m. left at §
a.m. the next morning for a dance in a local town. The
car was driven at 100 - 105 miles per hour, and the
tyre tread on one tyre separated from the tyre carcass
resulting in a crash in which the driver died and the
other person suffered serious injury. Holding that the
manufacturer ought to warn against reasonably
foreseeable uses of his product, the court found for
the plaintiffs. Contributory negligence by the driver,
either in the form of intoxication or of exceeding the
speed limit, was no defence. The car was designed and
marketed as a high speed vehicle and so unsafe
operating speeds for its tyres ought to have been

warned against.

hile the above examples may create the impression that
foreseeability is too wide a concept it should be noted
that other courts have taken a more restrictive view of

its meaning. Thus, for example, in Mazzola v Chrysler
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France S.A.[109] the owner of a Simca car replaced an

inlet hot water hose, which passed from the front of
the car through the passenger compartment to the rear
engine, with a different type from the original. The
new hose was not suitable, water escaped, and the user
was scalded. He brought an action for damages against
the car manufacturer, alleging that the water heating
system in the car was defective. The court found for

the manufacturer, stating:

"The manufacturer was not required to foresee
that there would be .... substituted an entirely

different type of hose for the Simca hose."[110]

In a similarly restrictive treatment of foreseeability,

it was decided in pandrine v Mego Corp.[111] that,

where a child ingested a balloon taken from a toy
consisting of a doll which simulated the blowing up of

the balloon, that there had been unforeseeable misuse:

"No duty to warn exists where the intended or
foreseeable use of the product is not
hazardous.... Digestion of a balloon is not an
intended use, and to the extent it is a
foreseeable one, it is a misuse of the product
for which the guardian of children must be

wary'".[112]

These examples show the interaction of the concept of
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defect with the duty to warn and with action which may
be construed as contributory negligence. However, it is
difficult to draw any firm conclusion from the case
law, given the variey of interpretations of
foreseeability. The Consumer Protection Act speaks of
'what might reasonably be expected to be done with or
in relation to the product' as a factor in determining
defectiveness. Presumably, it is the manufacturer's
expectations which are relevant, although this is not
clear. It is also unclear whether the test in the
legislation is intended to be less extensive or as
extensive as the concept of foreseeability. If
anything, the wording suggests a criterion at least as
extensive as foreseeability, although it is to be
expected that courts in the U.K. will avoid the more
exotic interpretations of that term illustrated by some

of the U.S. examples quoted above.

Conclusion

The traditional dichotomy between contract and tort is
founded on the view that contract concerns consumer
expectations whereas tort is about societal standards
of acceptable safety. However, the law of contract has
for many years allowed compensation for physical harm
resulting from defective products. 1In this way it has
been recognised that as well as expectations as to

quality consumers have expectations as to safety,
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violation of which leads to contractual damages.

Conversely, the decision in Junior Books Ltd v Veitchi

Co Ltd.[113]) could be interpreted as a development,
although severely 1limited in scope, away from the
'safety' emphasis of tort towards compensation for
frustrated expectations as to quality. Thus, the

distinction blurs.

The definitions of defectiveness contained in the
proposals for a strict liability regime in this country
give a hybrid test for 1liability: failure of the
product to meet the standard of safety which a person
is entitled to expect. Use of the word 'entitled’',
taken together with the explanatory comments in the
proposals [114] which seek to predicate 1liability on
lack of safety, may imply a cost-benefit conceptual
basis of defectiveness. Although this test will often
be workable, some cases will involve problems of
polycentricity or complexity rendering them less
susceptible to resolution. The proponent of the theory
that some product liability cases will be polycentric
takes the view that, in such cases, the court may be
tempted to decide on other, artificial, grounds (eg
failure to warn) rather than the real issue.[115] This

would, of course, be totally unsatisfactory.

An approach which, though not obviating all of these
problems, may mitigate some of their effects 1is the

alternative consumer expectation or risk-benefit test
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suggested earlier. The least that can be said about
this composite test is that a larger number of cases
will be rationally adjudicable than if the risk-benefit
test or the consumer expectation test was used
exclusively. Whatever approach is taken, and there is
unlikely to be any great uniformity, our courts will
require to make some attempt to provide a more readily

ascertainable standard than is given by the 1987 Act.
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CHAPTER THREE

THE PRODUCT AND THE CHAIN OF LIABILITY

In common parlance, the term 'product' indicates an
item which has been manufactured and is then sold,
perhaps through an intermediary, to the consumer.
Since no separate scheme of product 1liability exists
under the general law of negligence, there has been no
need for British courts, in negligence cases, to offer
a definition of 'product'. Under the new rules,
however, 'product' is a central concept - if no
'product' is involved then the new regime's strict
liability will not be attracted. What should be the
boundary between products and other things? Should the
term 'product' include all goods? Ought there to be
any exemptions? What about component parts and raw
materials? It is hoped that such questions will be

answered in the present chapter.

Another of its aims is to identify the persons who
should be liable for defective products. The chain of
distribution will often be more complex than
'manufacturer-retailer-customer’. For example,

wholesalers, distributors, importers, employers,
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persons who brand their own products and retailers may
all be involved in the marketing chain. In a product
liability regime, the question arises as to who in this
chain of manufacture and distribution ought to incur

liability in respect of a defective product.

Finally, an attempt will be made to assess the impact
which the move to strict 1liability will have on this
area of the law. . In identifying the most suitable
approach to a regime of strict product liability, and
in seeking to assess the impact of such a move (in each
case in the context first of 'product' and then of
persons liable) the technique employed earlier will be
used again. Thus, a brief excursus on the present
legal position, followed by some discussion of the
proposals for change, will serve as a background for
analysis of the provisions of Part 1 of the Consumer
Protection Act 1987. There will follow a discussion of
the US position on the meaning of ‘'products' and
persons liable. It will be noticed that in discussing
the proposals for change the issues of meaning of
product, and persons liable, are, for brevity, dealt
with together. Similarly, in examining the American
experience the opportunity has been taken to compare
the existing U.K. rules on certain matters and to
speculate upon how some of the problems of US product
liability law would be treated here. As in other
chapters some of the early material on the present

legal position and the proposals for change is
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relatively descriptive in tone. However, having set the
discussion in context, the 1later material affords

greater opportunity for analysis and criticism.

Present Leqal Position

The 1law currently recognises no separate area of
product 1liability. This was not always so. Mr
Winterbottom's bad leg[1] was an impediment from which
English law did not recover until 1932, having spent
more than a century 1limping along with an apparent
dichotomy between 'dangerous chattels' and other goods.
As indicated in Chapter One, loss caused by the latter

class was not recoverable until Donoghue v Stevenson

because there was no general duty of care in regard to
chattels. Judges in early cases were much impressed by

'floodgates' fears:

"the only safe rule is to confine the right to
recover to those who enter into the contract; if
we go one step beyond that, there is no reason

why we should not go fifty."[2]

General negligence principles have been applied to what
will now come to be called product 1liability cases.
The current law is briefly adumbrated in Chapter 1, and
is fully explained in other works; hence there is no
need to rehearse it here. It will suffice to observe

that negligence principles have been sufficiently
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flexible to allow U.K. courts to cope with modern, mass
produced, products. Although it is wuncommon for
product design to be challenged, and it is unlikely
that a court would stigmatise as defective the design
of, for example, a passenger ferry or a motor car,
courts in the U.K. have been prepared to respond, using
the law of negligence, to difficulties caused by mass
production of other expensive goods. For example, in

Walker v British Leyland (UK) Ltd,[3] an unreported

English Queen's Bench Division case, the manufacturers
of a motor vehicle were found liable in respect of loss
caused when the rear nearside wheel came off an Austin
Allegro car as it was being driven along a motorway at
about sixty miles an hour. Evidence disclosed that a
number of such so-called 'wheel-adrift" problems had
been reported to the manufacturers. Internal memoranda
indicated that the company was not prepared to recall
cars for repair and that a programme of education for
servicing personnel was preferable. The court focused
on the failure to recall the vehicles rather than the

design deficiency in the product. Willis J stated that

"The duty of care owed by Leyland to the public
was to make a clean breast of the problem and
recall all cars which they could, in order that
the safety washers could be fitted... it was
decided not to follow this course for commercial

reasons. I think this involved a failure to
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observe their duty of care..."

In other circumstances, such as mis-statements cases
and pure economic loss, a floodgates argument has been
used to prevent the extension of 1liability. The ways
in which the new regime copes with such circumstances

will be addressed in later chapters.

Liability of Component Manufacturers

It is clear that the delictual obligation to take
reasonable care imposed upon the manufacturer of a
finished product applies also to the manufacturer of
any component part.[4] However, there are a number of
difficulties inherent in the application of this
general principle. Firstly, the division or
apportionment of responsibility between the
manufacturer of the finished product and the component
manufacturer will in many cases be difficult to compute
since it will be difficult to ascertain which of them

has been negligent. Thus, in Evans v Triplex Safety

Glass Co [5], for example, a plaintiff who was injured
when a windscreen shattered failed in her claim against
the manufacturer of the component because she could not
show that the windscreen had itself been defective
rather than improperly installed by the producer of the
finished product. Secondly, the manufacturer of the
finished product will not be liable where the defect in

a component was not discoverable by him on the exercise
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of reasonable care. What constitutes reasonable care
will depend upon the circumstances of each case.
However, it |is clear that simple reliance on a
reputable supplier will not suffice. Some inspection
or testing, by the producer of the finished prdduct,
will in many cases be necessary in order to satisfy his
obligation of reasonable care.[6] Thirdly, a non-
defective component may become the defective part of a
finished product if it is used by the final
manufacturer in a way not contemplated by the component
producer. A criterion of '"foreseeability of wuse"
should protect the component producer in such

circumstances.

Where a component product becomes incorporated into
another product after manufacture of the finished
product then obviously 1liability rests solely with the
component manufacturer. This was clearly illustrated

in Lambert v Lewis[7] where a defective towing coupling

caused a trailer to become unhitched from the towing
vehicle, leading to a collision between the trailer and
an oncoming car. A father and son were killed and the
mother and daughter injured. The manufacturer of the
coupling was found liable in negligence on the ground
of a design deficiency in the product. The owner of the

trailer was also liable in negligence since he

"continued to use the coupling over a period of

months in a state in which it was plainly damaged
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without taking steps to have it repaired or even
to ascertain whether or not it was safe to

continue to use it in such a condition'.[8]

As far as economic loss is concerned, there appears to
be no reason in principle why the decision in Junior

Books v The Veitchi Co[9] should not apply to component

manufacturers whose products cause such 1loss. This
point would require clarification, of course, as the
court in that case was strongly influenced by the
relative proximity between the parties, and as there
has been some retrenchment evident from later decisions

on economic loss.[10]

Liability of Distributors

Intermediaries in the chain between manufacturer and
retailer, such as

wholesaler, distributor, importer, are seldom found
liable in damages for negligence. This is so because
their Quty of care is usually satisfied by a reasonable
examination of the product. If the product is in a
sealed container or packet then examination may be
impracticable. Similarly, there will rarely be an
obligation to test a product, although in one English
case,[11] failure by distributors of a hairdressing dye
to test the product, or find out under what supervision
it had been produced, resulted in a finding of

negligence following a claim by a user who had suffered
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dermatitis. The court's finding in this case may,
however, have been affected by positive representations

of safety of the product made by the distributors.

Liability of the Retailer

In the case of Lambert v Lewis, mentioned earlier, one

of the co-defendants was the seller of the defective
coupling. The judgment of the court, that the sellers
of the product had not been negligent since they had
purchased the coupling from a reputable manufacturer
and could not have discovered the existence of the
defect by the exercise of due care, provides the
parameters of the liability of a retailer in

negligence.

An earlier Scottish case also illustrates this point.

In Gordon v McHardy,[12] a father raised an action for

damages in respect of the death of his son who had died
from ptomaine poisoning, allegedly caused by eating
tinned salmon sold by the defender. The respondent's
argument, that a retail dealer was not responsible for
any defect in the goods he so0ld if such a defect - as
in this case - were not apparent and could not be
detected without an examination more searching than he
could reasonably or in the ordinary cause of business

be expected to make, was upheld [13].

The fact that the retailer had purchased the goods from
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a dealer of repute was important.

It must be said in passing that had the pursuer sued in
contract (for breach of s14 Sale of Goods Act 1893) he
would probably have succeeded, assuming that the

deceased had been a party to the contract.[14]

The retailer will, of course, be 1liable in respect of

his own negligence. Thus, in Marshall v Russian 0il

Product Ltd.[15] where a barrel containing petrol burst

in the course of delivery, causing a fire which
destroyed the pursuer's bakery premises, the retailer
was held liable in damages. The breach of duty was his
failure to provide a reasonably fit container and the
doctrine of res ipsa loquitur was successfully invoked
to overcome difficulties of proof. It was established
that a number of other barrels owned by the defenders
had been scrapped or repaired because of defects, and

that inadequate tests had been carried out.

Liability of Employers

A person injured in an accident at work caused by a
defective product will have a right to industrial
injury benefit under the National Insurance and Social
Security legislation. This right does not exclude a
further claim for damages against either the employer
or the manufacturer of the defective product. However,

since the Law Reform (Personal Injury) Act 1948 one
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half of any benefit obtained under the state scheme
will be taken into account in assessing the damages

available at common law.

Many statutes impose liability upon employers in excess
of the standard of negligence. The Factories Act 1961
is the classic example. However, the liability of an
employer for injuries caused by defective products used
at work was, until 1969, based principally on
negligence. If the employer had exercised due care,
for example by purchasing the product from a reputable
manufacturer and carrying out some inspection, then he
could not be held liable for injuries caused by that

product.

This was accepted in the familiar case of Davie v New

Merton Board Mills Ltd,[16] where a worker was injured

when a particle of metal from a defective tool flew
into his eye after he had struck the tool with a
hammer. The tool was apparently in good condition and
only an X-ray could have discovered the defect. It was
established that the tool had been negligently hardened
by the manufacturer and had become brittle. Holding

that the employer was not liable, Lord Reid stated

"... he is not liable for the negligence of the
manufacturer of an article which he has bought,
provided he has been careful to deal with a

seller of repute and has made any inspection
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which a reasonable employer would make'".[17]

Such a case would now be decided differently as a
result of the Employer's Liability (Defective
Equipment) Act of 1969, which imposes a form of strict
liability on employers in respect of defective tools or

other equipment. The Act provides:[18]

"Where (a) an employee suffers personal injury
in the course of his employment in consequence of
a defect in equipment provided by his employer
for the purposes of the employer's business; and
(b) the defect is attributable wholly or partly
to the fault of a third party (whether identified
or not) the injury shall be deemed to be also
attributable to negligence on the part of the

employer..."

The right of the employer to seek a contribution from
his supplier is expressly preserved. "Equipment" is
defined as including "any plant and machinery, vehicle,
aircraft and clothing'", thus leaving a number of other
products or materials used at work to be covered by the
common law. There is recent case law to the effect
that a ship is not equipment.[19] Nor is equipment

which is the product of the employer.

Before progressing to the proposed changes in the law,
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one final point, affecting all those in the chain of
supply who sell goods, should be made. A person who is
injured by goods which are in breach of the safety
regulations made under the Consumer Protection Act 1961
or the Consumer Safety Act 1978 may bring an action for
breach of statutory duty against any seller in the
chain of supply. The regime of regulations under these
Acts has been consolidated and improved by the Consumer
Protection Act 1987, but the right to raise a civil
action is wunaffected by this change. In the words of

the Pearson Commission

"In effect, the seller is strictly 1liable if he

sells goods in breach of the regulations.''[20]

Further the right of action is not confined to the
buyer. Since over thirty sets of regulations have been
made under these Acts[21], it can be appreciated that,
in relation to certain products, a measure of strict

liability already exists.

The Consumer Protection Act 1987 repeals the Consumer
Safety Act 1978 and the Consumer Safety (Amendment) Act
1986, and the regulation-making powers have been
extended. The 1987 Act also provides for a general
safety requirement[22] whereby a person shall be guilty
of an 6ffence if he supplies consumer goods which are
not reasonably safe having regard to all the

circumstances. However, breach of the general safety
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requirement will not (unlike breach of regulations)

ground a civil action for breach of statutory duty.

Proposals for Change

() Liability of Manufacturers

The major proposals for change of the law on product
liability [23] all agreed on the imposition of strict
liability on the manufacturer, or to use the preferred
term, the producer, of a defective product. The term
'producer' is not without ambiguity since the maker of
the finished product may simply be an assembler of
component parts. Indeed, component parts may
themselves have been assembled from sub-components. As
well as this, there may be no actual manufacture
involved, as is the case with animal and vegetable

produce.

What follows is a summary of how the proposals sought
to accommodate these difficulties in defining
'producer’ for the purposes of strict product

liability.

Article 3.1 of the Strasbourg Convention states that
'the producer shall be liable to pay compensation for
death or personal injury caused by a defect in his
product'. Paragraph 4 of the same article goes on to

state that
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'in the case of damage caused by a defect in a
product incorporated into another product, the
producer of the incorporated product and the
producer incorporating the product shall be

liable'.

their explanatory report the drafters of the

convention indicated that primary liability would be

imposed upon

'the party who has put the product into the state

in which is is offered to the public'.[24]

Further, paragraph thirty of the report states,

The
'ch
lia

fin

'The committee agreed that the term producer
includes the person who merely assembles parts
manufactured by other producers and the person
who puts into circulation the product of hunting,

fishing and the gathering of fruit and

vegetables."'

committee also implicitly supported the
annelling' argument - that, for economic reasons,
bility should, where possible, be channelled to the

al producer:

'... the 'real' producer should be the person to

be liable under the convention. It felt that it
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was in fact undesirable and economically wasteful
as a matter of 1legislative policy to impose
strict 1liability on a 1large number of persons,
some of whom play a secondary part in the
production process. The application of the
convention to these persons would, moreover, have
the disadvantage of inappropriately interfering
in contractual relations between these persons

and the buyer'.[25]

The EEC directive virtually echoed the Strasbourg

definitions. Thus, the producer would be

'the person who manufactured the end product and
put it into circulation in the form in which it

was intended to be used'.[26]

This would apply to assemblers of component parts, but
primary agricultural products (unprocessed animal and
vegetable produce) and craft or artistic products not
industrially produced were to be exempted.[27]
However, the exclusion of craft and artistic products

was dropped from the final version of the directive.

In its Explanatory Memorandum the EEC Commission said

of the term 'producer':

'it covers all persons who were involved on their

own responsibility in the process of producing
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the article'.[28]

The Law Commissions felt that, subject to some limited

exceptions

'strict 1liability should rest on all kinds of

producers of all kinds of moveable product', [29]

This statement belies major areas of disagreement
between the two Commissions in relation to the
liability of component producers and the liability of
producers of natural products, with the Scottish Law
Commission being in favour of restricting liability in

both cases.[30]

The Pearson Commission reasoned thus:

'There would be much to be said for confining
strict liability to the producer of the finished
product. This would provide a fairly
straightforward line of redress for the consumer
to a single, identifiable person or company. It
would also be the cheapest option. If all the
producers and distributors in a chain needed to
insure against strict 1liability, the costs of
insurance, administration and litigation would
undoubtedly be greater - by how much it would be
impossible to estimate. It would also be easier

to identify the defectiveness of a finished
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product as against a component (including the
equivalent of the 'component' in the case of
food, such as the meat in a pork pie), because it
is this which needs to be safe when it reaches
the consumer, and because a given component may
be used in a wide range of finished products.
This 1last consideration also has a bearing on
cost. As the Law Commission said in their
working paper, 'The more basic the component
(such as the nut and bolt) the greater the range
of dangers and the higher the insurance
premium,both in absolute terms and in relation to
the value of the product'. The guiding principle
would be to place strict 1liability on whoever
first puts a product into circulation in the form

in which it is intended to be used or consumed.

'A solution along these 1lines is nevertheless
open to a number of objections. The main one is
that there would be a greater risk that the
injured person would be deprived of a remedy, for
example if the producer of the finished product
proved to be either bankrupt or uninsured. There
might even be a deliberate evasion of liability
by setting up an expendable company as a front
for the real producer; and, even where that was
not done, component p;oducers would often be more
substantial companies than the producer of the

finished product, and to that extent better able
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to Dbear the burden of insurace. Such
considerations do not apply exclusively to the
producers of finished products, but the more
widely liability is spread, the more certain the
remedy is likely to be. If strict liability were
to be confined to the producer of the finished
product, there might sometimes be difficulty in
distinguishing the finished product from thee
component, perhaps especially with respect to

natural products'.[31]

The Pearson Commission concluded that sureness of
remedy had to be balanced against the resultant
increase in cost, and recommended that both producers
of finished products and component producers should be

strictly liable, although distributors should not.

Some of the proposals gave special consideration to
producers of particular products. An instance already
mentioned [32] is the treatment of producers of primary
agricultural products in the EEC directive, who have
been exempted from the new regime of strict liability.
As was indicated earlier[33], this conflicts with the
treatment of such producers under the Strasbourg

Convention.

The Law Commissions were divided on this point. The

English Law Commission saw
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'no convincing ground of policy nor any practical
justification for the exclusion of producers of
such products from the strict obligations in
regard to safety that are recommended for other

producers in respect of other products'.[34]

Oon the other hand, the Scottish Law Commission felt
that the arguments advanced for strict 1liability did
not all apply to primary agricultural products, and
argued that producers of such products should be
exempted from the scheme. Disagreeing, the Pearson
Commission recommended that such producers should be

included:

'shell fish, for example, are known carriers of

disease'.[35]

Producers of moveable products which have been
incorporated into immoveables also merited special
treatment. All of the proposals, except those of the
Scottish Law Commission, include such producers in the
proposed strict liability regime. The Scottish Law
Commission justified 1its view as a consequence of its
proposals that the 1liability of all producers of
components or constituent materials should cease when

these products were incorporated into another. Thus,

'liability  would rest on the principles

applicable to immoveables and on safety
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provisions such as those relating to building and

engineering operations'.[36]

The strong pharmaceutical producer's lobby won special
consideration from the Law Commissions and the Pearson
Commission. The two Law Commissions agreed on the
broad principle that pharmaceutical producers should
incur strict 1liability. However, the Scottish Law
Commission felt that there may be a case for
considering special 1legislative provisions for certain
pharmaceuticals, for example, prescription medicines.
The reason for this view was the Commission's concern
regarding the difficulty of obtaining insurance in
respect of the catastrophic risks created by such
products, perhaps leading to the situation in which
insurance cover would not be available, leaving the
consumer without a remedy. It was argued that the
development of new drugs would therefore be unduly
inhibited. If strict liability was to be imposed on
such producers, the Commission concluded, then perhaps
the State should accept some responsibility for
compensating injured users.[37] On the other hand, the
Pearson Commission felt that drugs represented the
class of product in respect of which the greatest
public pressure for compensation had been felt - viz
the Thalidomide tragedy, and that no special treatment

could be justified. [38]

Lastly, the Pearson Commission took the view that human
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blood and organs be regarded as products and that
persons responsible for distributing them be regarded

as producers for the purposes of strict liability.[39]

(B) Liability of Component Producers

Despite their express or implied adherence to a policy
of channelling liability towards the producer of the
finished product all proposals, as already indicated,
would also have imposed strict 1liability on component
producers, although the Scottish Law Commission would
have had that 1liability cease when the component or
constituent material was incorporated into the finished

product.

The arguments advanced by the Scottish Law Commission
in support of this view include: that to provide
otherwise would run contrary to the channelling

argument; to provide otherwise would lead to

'a duplication or multiplication and cumulation'

of insurance in respect of the same risk; for many
components there are a large number of potential uses
and therefore the extent of the risk is unknown or a

matter of speculation at the time of manufacture.[40]

However, in recognition of the fact that this view was,

in terms of all the proposals, in the minority, the
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Commission went on to say that if strict liability was
to continue after incorporation of a component part
then the definition of ‘'defect' should be reconsidered
so as to be restricted to 'normal' uses of the

component part.

Only the Directive thought it necessary expressly to
exculpate the component producer from liability where
the component had been produced in accordance with a
design or specification instructed by the final
producer. In such circumstances, others thought that
the component part would not be 'defective' within the

meaning ascribed to that term.

(C) Liability of Distributors

The term 'distributors' is wused in this context to
include those in the marketing and distributing chain

other than producers, component producers or retailers.

As is generally true of the various proposals regarding
other potential defenders, the views of the Strasbourg
Convention have proved influential. Article 3.2 of the

Convention states:

'Any person who has imported a product for
putting it into circulation in the course of a
business and any person who has presented a

product by causing his name, trademark or other
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distinguishing feature to appear on the product
shall be deemed to be producers for the purpose

of this convention and shall be liable as such'.

As well as this, each supplier of a product would be
deemed to be its producer if the product does not
indicate that name of the producer and the supplier
does not disclose his identity within a reasonable
time. The same rule would apply regarding the identity

of importers of imported products.

The Explanatory Report gives the committee's reasons
for these proposals. They sought to ensure that

'loopholes' of the following nature were not available:

'(a)that the producer was a foreigner and did not
have a place of business in the country of the
victim;

(b) that the name that appears on the product is
not that of the real manufacturer, who often has
insufficient financial standing to offer an
adequate guarantee to the victim, but is the name
of a large store;

(c) that the product is "anonymous", i.e. it
does not indicate the name of either the

manufacturer or the distributor'.[41]

Article 2 of the EEC directive is almost identical to
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the Strasbourg provision. One difference, however, is
that the term 'importer' is wused in the directive to
mean persons who import into the Community and thus

inter-EEC importers would not incur strict liability.

The proposals of the two Law Commissions and the
Pearson Commission closely reflect those in the

Strasbourg Convention.[42]

(D) Liability of Retailers

Each of the proposals would exclude retailers from the
scheme of strict 1liability except in respect of own
brand products and anonymous products where the
retailer did not disclose the identity of his supplier
within a reasonable time. This latter extension of
liability will cause some anxiety to all suppliers, who
will now require to maintain full records of their
sources in order to escape 1liability under the Act.
However, it will be realled that sellers are already
strictly liable to buyers under the Sale of Goods Act
1979.

The reasoning given in explanation of the EEC
Directive's provision for excluding retailers from the
regime is typical of the view taken by all of the

bodies:

'Liability on the part of dealers in defective
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products, of the type provided for in this
directive, would indeed make it easier for the
injured consumer to claim his rights. This would
however be achieved at a high cost, since every
dealer would have to insure himself against
claims even in respect of products which are
almost completely free of risk. This would lead
to a sharp increase in the price of the products

. there is no reason to make the dealer liable
since in the overwhelming majority of cases he
passes on the purchased product in unchanged
form, and therefore has no opportunity to affect

the quality of the goods'.[43]

(E) Liability of Employers

None of the proposals sought to alter the present
liability of an employer in respect of defective
products used at work, except that an employer would be
a supplier and so if he could not name the producer,
importer or own brander , or name his own supplier,
then the employer would incur 1liability. Given the
existence of the Employer's Liability (Defective
Equipment) Act 1969 this slight change will have little

impact.

'Product' and persons liable under the 1987 Act

(a) 'Product’
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Section 1(2) of the Act defines the term product to

mean

'any goods or electricity and (subject to
subsection (3) below) includes a product which is
comprised in another product, whether by virtue
of being a component part or raw material or

otherwise'.

The interpretation section (s45(1)) defines 'goods' as

including

'substances, growing crops and things comprised
in land by virtue of being attached to it and any

ship, aircraft or vehicle'.

Some of the terms used in the definition of goods are
themselves subject to further definition. Thus,
'aircraft' includes gliders, balloons and hovercraft;
'ship' includes any boat and any other description of
vessel used in navigation; and 'substance' means any
natural or artificial substance, whether in solid,
liquid or gaseous form or in the form of a vapour, and
includes substances that are comprised in or mixed with
other goods. Vehicle is not defined. 'Things
comprised in land by virtue of being attached to it'
is, in Scotland, a reference to moveables which have
become heritable by accession to heritable

property.[44]
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An initial observation about the term product 1is its
apparent breadth of meaning. A comparison with some of
the other statutes which define goods serves to
illustrate this. Section 61(1) of the Sale of Goods

Act 1979 provides that

'goods includes all chattels personal other than
things in action and money, and in Scotland all
corporeal moveables except money; and in
particular “goods" includes emblements,
industrial growing crops, and things attached to
or forming part of the land which are agreed to
be severed before sale or under the contract of

sale'.

Section 17 of the Statute of Frauds 1677 defines goods

as

'goods, wares and merchandizes'.

According to the Bills of Sale Act 1878 section 4,

goods are

'personal chattels'.

Under the Merchant Shipping Act 1894, section 492

''goods' includes every description of wares and

merchandise.'
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The Fair Trading Act 1973, in section 137(2) speaks of

goods as including

'buildings and other  structures, and also
includes ships, aircraft and hovercraft, but does

not include electricity.'[45]

The major consequence of the breadth of meaning
ascribed to the term product is that, despite the
statute's short title of the Consumer Protection Act
1987, Part I's scheme of strict 1liability will have a
wider application than to consumer goods. As noticed
earlier, major disasters stemming from for example
chemicals or aircraft could well be litigated under the
Act. This is of course the American experience where
chemical defoliants, (such as Agent Orange) asbestos,
and toxic wastes have posed challenging questions for

courts in product liability cases.

A further consequence of this breadth of meaning may be
that injuries which in the past would not have
triggered a product 1liability claim may now do so. For
example, the capsize of a roll-on roll-off ferry may,
result in a claim based on design defectiveness against
the producers rather than, or in addition to, any

allegation of operator negligence.[46]

The extension of the term goods to include moveables

which have become heritable by accession to heritable
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property is of some interest. This clearly covers
moveable items such as window frames, pipes, and
central heating systems which have been incorporated
into heritage. In this way the Act implements Article 2
of the Directive. Further, building materials
themselves fall within the definition. It would also
appear that the definition covers moveable structures
which have been affixed to land. This would cover not
only fixtures within the normal meaning of that term
but would also, arguably, include attached structures
such as the swings and roundabouts of a children's play

park, or the structure and equipment of a ski-lift.

One final matter which has caused some anxiety is the
position of those who produce printed textbooks,
manuscripts and the 1like. In their Explanatory and

Consultative Note the DTI stated

"Special problems arise with those industries
dealing with products concerned with information,
such as books, records, tapes and computer
software. It has been suggested, for example,
that it would be absurd for printers and
bookbinders to be held strictly 1liable for

faithfully reproducing errors in the material

provided to them, which - by giving bad
instructions or defective warnings - indirectly
causes injury. It does not appear that the

Directive is intended to extend liability in such
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situations. On the other hand, it is important
that liability is extended to the manufacturer of
a machine which contains defective software and
is thereby unsafe, and to the producer of an
article accompanied by inadequate instructions or
warnings, the article thereby becoming a hazard
to the user. The line between those cases may
however not be easy to draw, particularly in the
field of new technology where the distinction
between software and hardware is becoming

increasingly blurred.'"[47]

The anxiety of the printing industry is that incidents
such as that involving a textbook on chemicals,
published in 1979, could recur and could trigger
liability under the Act. 1In the textbook a proportion
between two chemical elements was stated as 2:30 rather
than 2:3 and there was a major explosion in a school as
a result.[48] Publishers' anxiety will not be eased by
looking to the meaning of the terms product and
produce, for both are clearly wide enough to include
textual errors in published works. Nor would the
industry be particularly comforted by the Minister's

statement that

"it seems to us reasonably clear that the

Directive does not apply to mis-statement'[49].

This view rests in the rather metaphysical distinction
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between written words and other products, a distinction
which U.K. courts may or may not be prepared to
recognise. However, given the conservative treatment
of liability for mis-statements under current
negligence law, it is to be expected that a cautious

approach will be taken.

The exemption of game and agricultural produce from

strict liability.

Section 2(4) of the Act exempts from the Act's scheme
of liability, any game or agricultural produce which
has not undergone an industrial process. 'Agricultural
produce' means any produce of the soil, of stockfarming
or of fisheries. Game is not defined. This provision
purports to implement the directive. But, Article 2 of

the Directive states that

"Primary agricultural products means the products
of the soil of stockfarming and of fisheries,
excluding products which have undergone initial

processing'" (my emphasis).

However, the preamble to the Directive speaks of it
being appropriate to exclude liability for agricultural
products and game, except where they have undergone
processing of an industrial nature which could cause a

defect in these products.
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A wide range of processing goes on in the food
industry. For example, milk is pasteurised; grain is
milled; meat is slaughtered and butchered; prior to
slaughter, animals are injected with a variety of
chemicals for a variety of purposes; vegetables and
fruit are sprayed with pesticides, fungicides and
insecticides; meat and vegetables are frozen; game is
plucked. Which of these are industrial processes? That
question is not answered in the definition section of

the Act, a matter which caused Lord Denning to observe

"...but what is an industrial process?...it is so
vague and uncertain that it will give rise to all

sorts of litigation'" [50]

and

"... I can see this exception giving rise to no
end of legal problems and uncertainties .. I can

see no end of argument about these cases" [51]

The nearest statutory usage to industrial process is
that in the Clean Air Act 1968 section 1(5) which
speaks of 'industrial or trade process'. This is not
defined and the only case [52] on the matter is of no
assistance in the present context. Judicial
interpretation of "process" indicates that a continuous
and regular operation carried on in a definite manner

is required (53]
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The government's view was expressed at the Committee

Stage in the Lords. [54]

"The test is twofold. First, there must have
been processing, and for processing to take place
some essential characteristic of the product must
have been altered ... Moreover, the process must
be an industrial one - that is, it must be
carried on in a large and continuing scale and

with the intervention of machinery".

This view 1is reasonable, but a court may not be
convinced that some essential characteristic of the
product must have been altered or that the scale of the

operation must be large.

What then is the effect of this exemption for game and
agricultural produce? Every other member state is set
to take a similar line to that in the new Act. Thus,
in policy terms, our farmers will not be at a
competitive disadvantage, which, it was agreed, would
have resulted had there been no exemption. However,
the net effect of the exemption is to pass liability
for defective foodstuffs on to those further along the
chain of supply. Those who freeze or can foods, for
example, could be held liable for defects caused by
pesticide residues. It is true that the pesticide
producer would still be liable if pesticide was itself

defective. However, if it has been used in the wrong
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concentration or on the wrong product then it will not
be defective. This leaves the injured person to pursue
the farmer in negligence. Here, one of the
government's own arguments in favour of the exemption
of primary agricultural products proves to be rather a
two edged sword. It was agreed that one reason for the
exemption was that it is difficult to trace the
producer of primary agricultural products, especially
when bulk supplies are mixed. But where does this
leave the injured person? Quite apart from
establishing negligence, he will be faced with the

almost impossible task of tracing the producer.

Unhappily, the exemption for primary agricultural
products must be viewed as a victory for the very
strong EEC and UK farmers' lobbies over the interests
of food consumers. Problems with misuse of
fertilisers, pharmaceuticals and pesticides are
becoming increasingly apparent and it is suggested that
time will show this exemption to have been
misconceived. That it had to be achieved by preferring
the preamble of the directive to the wording of an
article therein makes the motive of the legislators all

the more suspect.

(B) The chain of liability

As noted in Chapter 1, persons other than the producer

of a product may incur liability under the new regime.
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The Act achieves this in two ways: firstly by giving in
Section 1 an extended definition to the term producer,
and secondly, by establishing, in Section 2, the range
of persons who may be liable and the circumstances in
which a mere supplier can have 1liability visited upon
him. Section 1(2) states:
'"producer", in relation to a product means -

(a) the person who manufactured it;

(b) in the case of a substance which has not
been manufactured but has been won or abstracted,
the person who won or abstracted it;

(c) in the case of a product which has not been
manufactured, won or abstracted but essential
characteristics of which are attributable to an
industrial or other process having been carried
out (for example, in relation to agricultural
produce), the person who carried out that

process. '

Thus, manufacturers, those who win or abstract raw
materials or other substances, and those who process
other products can be liable. Again the wording leaves
room for interpretation by our courts. What does
'essential characteristics' mean? What 1is an
'industrial or other process' (and why not Jjust 'a

process')?

Section 2 goes on:



169

'(1) Subject to the following provisions of this
Part, where any damage is caused wholly or partly
by a defect in a product, every person to whom
subsection (2) below applies shall be liable for
the damage.

(2) This subsection applies to:

(a) the producer of the product;

(b) any person who, by putting his name on the
product or using a trade mark or other
distinguishing mark in relation to the product,
has held himself out to be the producer of the
product;

(c) any person who has imported the product into
a member State from a place outside the member
States in order, in the course of any business of

his, to supply it to another.'

Section 2(2)(b) is designed to catch 'own-branders' of
goods but could worry others, for example, retail
pharmacists who may supply a prescription drug with a
label bearing the pharmacist's name. It is suggested,
however, that such a person does not hold himself out
to be the producer. The position of importers into the
EEC is clear from section 2(2)(c) but this will raise
some interesting conflict of laws issues including
those generated by the Civil Jurisdiction and
Judgements Act 1982. What is the position of a UK
consumer who has been injured by a defective product

which was imported into the EEC by a German importer?
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Can the injured person sue in a UK court or must resort
be made to the legal system of the importer? Under the
1982 Act it is possible to sue the importer in the
state of his domicile or in the state in which the harm
occurj; Judgments given in one state are, in general,
;gioieseeable in all the others. Similarly, what is
the position where a product is manufactured in an EEC
country, then exported outwith the EEC, and then
imported back again? Here it would seem that both the
producer and the importer incur liability (jointly and
severally) and again interesting conflicts questions

arise, including those regarding contribution and

recourse between the producer and the importer.

The inclusion of own-branders and importers in the
chain of liability creates serious new burdens for such
businesses. It is arguable that the increased insurance
costs caused by the new regime of strict liability will
have the greatest incidence on own-branders and

importers.

Section 2(3) is relatively straightforward and achieves

its aims in a fairly succinct manner. It states:

"Subject as aforesaid, where any damage is caused
wholly or partly by a defect in a product, any
person who supplied the product (whether to the
person who suffered the damage, to the producer

of any product in which the product in question
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is comprised or to any other person) shall be

liable for the damage if-

(a) the person who suffered the damage requests
the supplier ¢to identify one or more of the
persons (whether still in existence or not) to
whom subsection (2) above applies in relation to

the product;

(b) that request is made within a reasonable
period after the damage occurs and at a time when
it is not reasonably practicable for the person
making the request to identify all those persons;

and

(c) the supplier fails, within a reasonable
period after receiving the request, either to
comply with the request or to identify the person

who supplied the product to him."

What this provision does is to visit, upon all of
those who supply products, the threat of strict
liability for product defects. That threat can be
obviated by identifying either a person within
subsection 2 - producer, certain own branders, or
importer into the EEC, - or the person who supplied to
the supplier. The aim of the provision is clear but the
questions of reasonable period and reasonable

practicability are eminently litigable.
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A large range of persons are caught by the definition

of supply in section 46 of the Act:

(1) Subject to the following provisions of this
section, references in this Act to supplying
goods shall be construed as references to doing
any of the following, whether as principal or
agent, that is to say -

(a) selling, hiring out or 1lending the goods;
(b) entering into a hire-purchase agreement to
furnish the goods;

(c) the performance of any contract for work and
materials to furnish the goods;

(d) providing the goods 1in exchange for any
consideration (including trading stamps) other
than money;

(e) providing the goods in or in connection with
the performance of any statutory function; or

(f) giving the goods as a prize or otherwise
making a gift of the goods and, in relation to
gas or water, those references shall be construed
as including references to providing the service
by which the gas or water is made available for

use.

It would appear from s46(1) that private sellers,
lenders and donors are all suppliers and hence could
incur liability under the Act. Section 46(5) seems to

confirm this:
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"Except in Part 1 of this Act references in this
Act to a person's supplying goods shall be
confined to references to that person's supplying
goods in the course of a business of his, but for
the purposes of this subsection it shall be
immaterial whether the business is a business of

dealing in the goods".

Thus far the rather strange spectacle of, for example,
a person being 1liable in respect of a defective
lawnmower loaned to a neighbour, or a relative being
liable in respect of a defective toy gifted to a chilg,
has been conjured up. However, section 4(1)(c) quells
the anxieties of the private seller, 1lender or donor,
by providing that it will be a defence to show that the

following conditions are satisfied, that is to say -

"(1i) that the only supply of the product to
another by the person proceeded against was
otherwise than in the course of a business of
that person's; and

(ii) that section 2(2) above does not apply to
that person or applies to him by virtue only of

things done otherwise than with a view to profit

Thus, many private transactions or arrangements will

fall outside the Act's provisions.
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The chief impact of section 2 will be to cause all
suppliers (as defined) to maintain records of their own
sources of supply, and in order to allow the
prescriptive period to expire, those records should go
back for ten years. This will present an onerous extra
task for many small suppliers, a large majority of whom
will either not be insured or will be under-insured and
hence unable to meet a product liability claim. Like
the general need for record keeping which this Act
creates, there will be difficulties of document
retention and storage. The fact that many modern
methods of storing information have limited lives will
create a temptation to store information on computer,
leading to interesting questions as to the
admiss%bility of evidence when the record is produced

for use in a case.

Section 1(3) contains an important provision on the

liability of suppliers under the Act:

'For the purposes of this Part a person who
supplies any product in which products are
comprised, whether by virtue of being component
parts or raw materials or otherwise, shall not be
treated by reason only of his supply of that
product as supplying any of the products so

comprised’.

This somewhat enigmatic provision was inserted in order
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to alleviate the position of a supplier who would
otherwise incur 1liability under s2(3) if he could not
identify the person who supplied the product to him.
Specifically, it deals with the situation in which a
supplier can identify his source in respect of the
finished product but cannot identify (and it would of
course be wholly unreasonable to expect him to do so)
the suppliers of component parts or raw materials which
are comprised within that finished product. Let us
suppose that I buy a computer which has a defective
piece of electronic circuitry, thus causing a fire.
Assume that for some reason the producer of the
computer is not worth pursuing (for example, where he
has gone out of business of has much more 1limited
resources than the producer of components). Were it
not for s1(3) the retail supplier would be liable if he
could not identify the supplier of the defective

component.

On a cursory reading, it might appear that section 1(3)
has the effect of enabling a producer to avoid
liability for component parts in his product, which
would defeat a major aim of the legislation - that of
making producers liable both for finished products and
components therein. However, the key words are 'shall

not be treated by reason only of his supply of that

product’'.[55] The producer of a finished product has
not merely supplied a product, he has produced it and

hence is liable for defects in it or in its components.
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The subsection also has an effect on the
identification of the time when the product was
supplied. Where a finished product contains a
defective component part then there are two defective
products and two times of supply: the time of supply of
the finished product and the time of supply of the
component part. Which time of supply is to operate for
the purposes of for example, prescription, or for the
purposes of the defence given in s4(1)(d): 'that the
defect did not exist at the relevant time'? It would
seem that the effect of s1(3) 4is that the time of
supply of components is the time of their supply by the
component manufacturer rather than their supply by the
producer of the finished product. If this is correct
then, if one sues the producer of a finished product
which 1is defective because of a defective component,
the time of supply will be the time of supplying the
component part rather than the supply of the finished
product. This 1is certainly the view taken by the Lord

Advocate [56]:

"If Clause 1(3) were removed, the effect would be
that the relevant time as far as the manufacturer
or importer is concerned would be the time when
he supplied the product rather than when it was
supplied by the component manufacturer. So one
would have two different dates for determining
whether there was a defect in a component,

depending on who was sued. That cannot make any
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sense at all."

Section 2(3)(a) hints at a real loophole for the
unscrupulous producer, own-brander or  importer:
exploitation of the ease and inexpensiveness with which
limited 1liability can be acquired. Clearly, the
subsection allows the supplier to escape liability if
he can point to his source, whether or not it is still
in existence. But that raises the wider issue - how
many will form the classic £100 company as a vehicle
for the marketing of defective or doubtfully safe
products? It has been argued that some foreign traders
who sell in the UK market will be tempted, as of course
will some indigenous rogues. Company law is
notoriously inept at dealing with abuse of the separate
corporate personality and limited liability
principles.[57] It is difficult to imagine that the
provisions of the 1Insolvency Act 1986 [58] as to
wrongful trading could be invoked to provide any
assistance here. Similarly, the 'fraudulent trading'
[59] exception to the separate personality concept
would not seem capable of being stretched to the
situation envisaged above. The existing case law on
sham or puppet companies,[60] on the use of separate
personality as a device to evade a contractual or other
obligation, [61] and on the use of companies as agents
for holding companies or others,[62] does not afford a
great deal of hope of the courts being prepared to lift

the veil on the situation outlined above.
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The danger of a subsidiary company being used as a
vehicle for the production of questionably safe
products 1is clear. Equally well recognised is the
inability of the present 1law to cope with the

situation:

"If one subsidiary company is insolvent, there is
nothing, beyond the pressure of public and market
opinion, to prevent the holding company £from
putting it into 1liquidation and 1leaving its
creditors to whistle for their money
notwithstanding that the group as a whole is

fully solvent.'"[63]

Gower's view has been echoed by Schmitthoff, who spoke

of

"...the danger of the parent company carrying out
speculative and risky transactions through a
wholy owned subsidiary in another country.... If
the speculation miscarries it is tempting for the
parent to allow the wholy owned subsidiary to be
liquidated on the ground of insolvency. That
would mean that the parent, the actual dominus of
the speculation, would escape unscathed and the
creditors of the subsidiary would suffer

loss.'"[64]
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In Woolfson v. Strathclyde Regional Council [65] the

House of Lords affirmed the Inner House's view that

"it is appropriate to pierce the corporate veil
only where special circumstances exist
indicasting that it is a mere facade conceding

the true facts'". [66]

Thus, it seems that some development would be required
in order that the law could cope with those who seek to
avoid liability for product defects by trading through
a shell company. It might be contended that this is
not a problem peculiar to product liability and that it
is applicable throughout the 1law of obligations. In
answer, it is suggested that product liability may well
provide the most important challenge here, especially
if the insurance difficulties, which some predict,
eventually transpire. There are some solutions which
could be suggested - including compulsory insurance for
product 1liability, liability of parent companies for
debts of their subsidiaries, and personal liability of
company directors for all torts of their companies -
but none of these can be considered 1likely in the
foreseeable future. Rather, a more imaginative and
robust attitudes by our courts towards lifting the veil

of incorporation is required.

Section 2(5) restates the now general common law

approach in joint fault:
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"Where two or more persons are liable by virtue
of this part for the same damage, their liability

shall be joint and several".

Similarly, existing rights of contribution and recourse

are preserved by Section 6.

The US Position-some comparisons.

(a) Products

For many years it seemed that strict liability in the
US was applicable to product-caused harms and that,
subject to the wusual exceptions, negligence applied
elsewhere. This apparently preferential position of
product liability has been subject to some erosion, in
the sense that strict 1liability has been extended
beyond the accepted meaning of product. Thus, concept
of product has been extended to incorporeal property
[67] and even to 1land [68]. Phillips [69] sums up the

position thus:

"Products law has been applied to leases,
bailments, licences, and in the transfer of goods
where no transfer of property interest is
contemplated. There is an ermerging trend to
apply strict products 1liability law to occupiers

of business premises. The law is being extended
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to testers, franchises, 1licensees, and it may
well soon include mere advertisers. Similarly,
the providers of professional services - doctors,
lawyers, architects and 1like - may be brought

within the penumbras of product law'".

Perhaps the most challenging questions which product
liability has posed for the American legal system as a
whole are those raised by the so-called toxic torts.
Litigation arising from for example use of the
defoliant agent orange, from asbestos, toxic wastes and
cigarettes, has strained the US tort system and raised
the crucial question about whether after acquired
information should be used to evaluate product safety.
It is interesting to notice that only some of these
toxic torts would ground strict 1liability under the
U.K. regime. Clearly, the definitions of product and
producer in the 1987 Act will not permit the kind of
expansion of product liability to which Phillips
adverts. In particular, strict liability‘ for toxic
wastes will not arise under our new regime. Article 11
of the directive speaks of liability being confined to

those who

'put into circulation the actual product which

caused the damage'

and Article 7 provides a defence that
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'the product was neither manufactured by him for
sale or any other form of distribution for
economic purpose nor manufactured or distributed

by him in the course of his business'.

The Act implements these provisions of the directive in
the definition of supply (section 46). Also, section

4(b) provides a defence

"that the person proceeded against did not at any

time supply the product to another',

while section 4(c) (as noted earlier) gives a defence
where the product is supplied other than in the course
of business by someone who is not the producer, own
brander or importer, or if he is the producer, own
brander or importer, that he was not acting with a view
to profit. The effect of these provisions is .to
exclude from the Act's scheme of liability all injuries
due to by-products such as toxic wastes (unless those
are supplied with a view to profit) and all injuries
caused by products which have not been put into
commercial circulation [70]. Thus, persons injured by
toxic wastes such as chemicals which are dumped, or
those injured in a trial of a product fall outside the
Act. These apparent anomalies are the necessary result
of any system which imposes a particularised regime of
stricter 1liability, and which thus has to draw

boundaries by the use of concepts such as product,



183
producer, defect, supply, and which uses, as the

vehicle for change, statute rather than common law.

There is, however, one other divergence of approach to
the question of 'products' between the US and the U.K.
regime which ought, albeit briefly, to be considered.
As noted, many courts follow s402A of the Restatement
(Second) on Torts. For present purposes the important

wording is

"One who sells any product in a defective

condition unreasonably dangerous ..."

These words make it clear that strict 1liability is
contingent upon there having been a sale of a product
rather than the supply of services, the latter
situation being usually a negligence rather than strict

liability issue.

Of the types of case in which US courts have made the
products/services distinction three are the most
striking: the supply of human blood; the supply of
pharmaceutical services and the supply of information

[711.

Cases on the supply of human blood products are
controversial and indeed infamous, in particular the
Cunninghame decision, adverted to elsewhere 72}, which

rejected the unknowability of the defect as a defence
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to a strict liability claim. Some Jjurisdictions have
applied s402A's strict 1liability to blood suppliers
[73] while others have characterised the supply of
human blood as a service [74], hence attracting
negligence rather than strict liability. But the vast
majority of states have solved the problem by
legislation to the effect that the supply of human
blood is a service rather than a sale. This has been
done on policy grounds, including the fear that the
availability of medical services might be adversely
affected by the imposition of strict liability. For
example, the California Court of Appeal [75] in
deciding whether or not the supply of blood products to
a haemophiliac who had died after contracting AIDS from
the product attracted strict 1liability, applied the
state legislation [76] to the effect that the
manufacture or supply of a blood product was the

rendition of a service.

Legislation has not solved the products/services
question in other spheres, and it has been left to the
courts to proceed on an ad hoc Dbasis. So where
plaintiffs have sought to have strict liability imposed
upon, for example, pharmacists, some courts have felt
able to differentiate pharmacists from other retailers,
finding the former to have supplied a service [77]. A
leading recent illustration from the California Supreme

Court is Murphy v. R R Squibb and Sons, Inc. [78] in

which a plaintiff sought to hold a pharmacist strictly
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liable for loss caused by the defective drug, DES.
However it is suggested that the reasoning of the court
in finding a distinction between pharmacists and other
retailers was rather contrived since it rested on the
characterisation of pharmacists as professionals. This
in itself may be true but when dispensing drugs their
activity is chiefly retail rather than advisory. Take
the example of a customer who wishes to purchase a
proprietary cold remedy from a pharmacist. It would
seem wholly illogical to subject the pharmacist to
strict liability if he remains silent, but to liability

in negligence if he proffers his advice.

The difficulties inherent in the 1legal treatment of
information are exacerbated in the context of
information technology. Should manufacturers of
computer software be viewed as supplying a product and
hence be subjected to strict liability standards? This
matter has not yet arisen before the appellate courts
in the US [79] but in some 'information product' cases
strict liability has ben applied. For example, in Fluor

Corp. v Jeppeson, Inc. [80]where an airport instrument

approach chart did not designate a hill, which was the
highest point in the area, the chart was held to be a
product for the purposes of strict 1liability. The
primary reasons for the court's decision were that the
charts were mass-produced, unlike information supplied
'under individually-tailored service agreements' [81],

and that the policy reasons underlying strict
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liability, in particular the need to afford protection
from manufacturing defects, should be considered in
deciding whether something is a product[82].
Accordingly, the catastrophic nature of the potential

harm was significant.

It is to be expected that any Federal 1legislation on
product liability would retain the need for the sale of
a product [83] rather than a service, and would exclude
human tissue, organs and blood products from the

definition of product [84].

This products/services dichotomy is also important in
UK law, for example in deciding whether or not the Sale
of Goods Act 1979 applies to a particular transaction.
0ft cited problem cases include the manufacture and
supply of false teeth made to order [85], the supply of
food in a restaurant [86]1, the manufacture to
specification of a ship's propellor [87] and the supply
and fitting of roofing tiles [88]. There have of

course been more clear-cut cases, such as Robinson v.

Graves [89] in which the painting of a portrait was not
a sale of goods. In contract, the supply of services is
generally governed in England by the Supply of Goods
and Services Act 1982. There is no Scottish
equivalent, and so in Scotland resort will usually be
made to the common law. In delict however no
product/services dichotomy exists. It is of course

true that Lord Atken's dictum in Donoghue uses the term
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'product’' but the general principles of negligence
liability have been interpreted as covering the whole
range of production related negligent acts [90]. What,
then, is the positon under the Consumer Protection Act
1987? The answer to this question lies principally in
an understanding of the terms 'producer' and 'own-
brander', and of the meaning of the term 'supply'. The
former set of terms were explained earlier. 1In the
present context it is clear that, for example, someone
who repairs a product will not be included in the
definition of producer. Similarly, the product's
designer will be excluded, assuming that he is not also
the manufacturer or own brander. Those who recondition
products would fall into the category of producers if
their activity could be construed as manufacture of the
products. Those who install or fit products
manufactured by others will not be producers unless the
installation or fitting is into some other finished
product: such a person will be liable as an own brander
only if he has held himself out as producer.
Difficulties may arise in some cases however: if, in
the example above of the potrait, the paint was
defective as a result of materials mixed by the artist,
would he be regarded as the producer of a product? It
is difficult to avoid an affirmative answer to this

question.

Thus, many persons performing services will be excluded

from primary 1liability under the new rules. However,
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they will often be caught as suppliers of the product
and hence liable unless they can identify the producer,
importer or own brander [91]. The definition of supply
was given earlier, but it is worth noticing that those
who hire goods or perform any contract for work and
materials to furnish the goods are suppliers. In
summary, one who performs services using products
manufactured by another will not be 1liable (except as
own brander or importer) wunless, as supplier, on
failure to identify the producer, own brander or

importer.

By way of illustrating the application of the new rules
let us take the three US examples quoted earlier.
Human blood, blood products and derivatives, organs etc
are certainly products within the meaning of section
1(2). Leaving aside the metaphysics, who is the

producer? According to section 1(2)

'in the case of a substance which has not been
manufactured but has been won or abstracted, the

person who won or abstracted it' [92].

Thus, the health authority would be liable for loss
caused by defective blood although the development
risks [93] defence may apply in some cases. The health
authority would not be able to use the defence in
section 4(1)(c); it would have been acting 'in the

course of a business' since section 45 defines business
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as including

'a trade or profession and the activities of a
professional or trade association or of a local

authority or other public authority'.

The position of the pharmacist is fairly
straightforward and has been alluded to elsewhere [94]
- he will not be a producer unless he manufactures
products; he will not be an own brander simply by
putting his name on a product; he may of course be an
importer; like other retailers he may incur liability
as a supplier. There is no room, it is suggested, for
the US products/services dichotomy in relation to

pharmacists in the U.K.

Product 1liability problems posed by 'information'
products were also mentioned earlier [95]. Clearly,
loss caused by reliance upon the written word may
trigger 1liabliity for mis-statement, but the printed
page is a product and the publisher is its producer.
It will take some nimble footwork for the U.K. courts
to find an escape route for the publisher of written
works such as computer software. Courts will certainly
be tempted to find an exception for ‘'information
products', as the separate treatment of mis-statements
at common law shows. The approach of some of the U.S.
courts, based upon the mass-produced nature of the

information, and the policy reasons behind the common
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law development of strict liability, is quite
convincing. Books and magazines are, however, also mass
produced, and it would not be open to a U.K. court to
invoke policy reasons for avoiding the application of
the statute. It may well be the case that the exclusion
of such things from the scheme of strict liability is
not by means of the definition of product, but is on
the basis that they were not defective or that the the
pursuer was contributorily negligent in relying upon
the information. Arguably, however, Lord Denning's
familiar marine hydrographer [96] who omits a reef from
a published chart causing a ship to sink, will not be
liable in negligence but the publishers may find

themselves liable under the 1987 Act.

(b) The Chain of Liability

Most of the states in the US now recognise some form of
strict liability for defective products, and many have
expressly adopted the provisions of section 402A of the
Second Restatement of Torts. This provision imposes
strict liability on those who engage in the business of
selling a defective product. Among the states which
have enacted or introduced product 1liability bills
based on s.402A are Alabama, Arkansas, California,
Connecticut, Florida, Hawaii, Idaho, Illinois, Kansas,
louisiana, Minnesota, Montana, Nevada, North Carolina,
North and South Dakota, Oklahoma, Oregon, Pennsylvania

and Texas. However proposals for a Federal product
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liability statute are being discussed and if these are
accepted there will be a retreat back to negligence in

design defect and warning cases.

Comment C to s402A gives the Jjustification for the
imposition of strict 1liability on those in the

marketing enterprise:

"on whatever theory, the justification for strict
liability has been said to be that the seller, by
marketing his product for use or consumption, has
undertaken and assumed a special responsibility
towards any member of the consuming public who
may be injured by it; that the public has the
right to expect and does expect, in the case of
products which it needs and for which it is
forced to rely upon the seller, that reputable
sellers will stand behind their goods; that
public policy demands that the burden of
accidental injuries caused by products intended
for consumption be placed upon those who market
them, and be treated as a cost of consumption
against which liability insurance can be
obtained; and that the consumer of such products
is entitled to the maximum protection against
injury at the hands of someone and the proper

persons to afford it are those who market the

products."
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Comment F to the section goes on to identify those
persons engaged in the business of selling whom the

provision perceives to be strictly liable:

"The Rule stated in this section applies to any
person engaged in the business of selling
products for use or consumption. It therefore
applies to any manufacturer of such a product, to
any wholesale or retail dealer or distributor,

and to the operator of a restaurant..."

Judicial acceptance of 'enterprise' liability.

The idea that the manufacturer, and others in the
distributive chain, should be 1liable in respect of a
defective product has 1long been recognised in American
courts. Examples of manufacturer's liability have been

cited earlier. American Optical Company v. Weidenhamer

[97] provides an illustration. A lathe operator who
sustained an eye injury when safety glasses shattered
during use recovered damages from the manufacturer.
There had been a small warning notice wrapped around
the nosepiece of the glass which had stated that the
glasses were not unbreakable and should be checked for
pitting and scratching before use. The warning had
been removed, by another, before the glasses were given
to the plaintiff. This removal was held to be
inconsequential since the warning was deemed to have

been inadequate.
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There can be no doubt that the majority of product
liability claims in the US are raised against the
manufacturer of the defective product - research
indicates that 87% of product 1liability payments stem
from claims made against manufacturers [98] but there
is also a clear body of case law which supports the
imposition of liability on others in the production and

marketing chain.

The liability of component manufacturers in negligence
follows similar principles to those applied in this

country. Thus, in Pabon and Hackensack Auto Sales v.

Ford Motor Company [99], a claim in negligence against

Ford, relating to defects in a ball bearing assembly,

was dismissed on the ground that ...

"latent defects, not discoverable by reasonable
inspection methods, will not result in the

liability of the assembler or supplier.'"[100]

However, there is a 'growing body of case 1law' which
does not limit the manufacturer's 1liability in such
circumstances, taking the view that the discoverability
of the defect is not a material factor [101]. Such
decisions certainly seem more consistent with the trend
towards strict liability, although the commentary to
section 402A remains ambivalent on the question of

whether responsiblity shifts to the assembler.
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In any event, the component producer will be required
to indemnify the producer of the finish product.
Recent examples of component manufacturer's paying such
compensation include: payment of damages where aerosol
spray cans were rendered valueless by defective spray
valves [102]; payment of expenses to a soup
manufacturer who had to withdraw the product because of
contaminated noodles[103]; and compensation for loss of
profits and injury to reputation of a tennis racket
manufacturer resulting from defective racket frames.
[104] In many such cases, pure economic loss wil have
been suffered by the plaintiff, causing recovery in
tort to be difficult if not impossible, and recovery in
contract to be at the mercy of contractual devices such

as exclusions or limitations of liability.

Wholesalers, distributors and middlemen have likewise
been subjected to liability. As 1in this country,
liability will not arise, in negligence, if the
distributor was not required to test or inspect the
product and had no knowledge of its defectiveness
[105]. However, these considerations obviously do not
apply under a strict tort theory of liability. Thus,

in Canifax v. Hercules Powder Company [106] the

wholesaler was liable for loss caused by dynamite caps
which had a short-burning fuse, having failed to warn
of this characteristic. Liability was imposed
notwithstanding the fact that the wholesaler did not

directly supply the goods (indeed he never took
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possession of them) but had simply passed the order on

to the manufacturer.

Suppliers who hold out products as their own ('own
branders') are expressly deemed to incur the same
liability, in negligence, as manufacturers by section
400 of the Second Restatement of Torts. Under strict
tort any retailer, as a member of the producing and
marketing enterprise, can find himself liable. Thus, in

vandermark v. Ford [107] Traynor C.J. stated that

"Retailers like manufacturers are engaged in the
business of distributing goods to the public.
They are an integral part of the overall
producing and marketing enterprise that should
bear the cost of injuries resulting from
defective products. 1In some cases, the retailers
may be the only member of that enterprise

reasonably available to the injured plaintiff."

Similarly, in Chappius v. Sears [108] a retailer was

held to be strictly 1liable for failing to warn of
dangers inherent in the use of a chipped hammer. The
court felt that the retailing enterprise had the power
to control the quality of products which it bought for

re-sale.

Other defendants
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Applications of strict liability outside the field of
the selling and marketing of moveables can also be
found in US judgments. In a number of cases, car-hire
firms have been held liable, in respect of defects in
vehicles hired[109]. The Supreme Court of Pennsylvania
cited the following reasons for the imposition of

strict liability on such lessors:

"(1) In some instances the 1lessor, 1like the
seller, may be the only member of the marketing
chain available to the injured plaintiff for
redress. (2) As in the case of the seller,
imposition of strict 1liability upon the lessor
serves as an incentive to safety. (3) The lessor
will be in a better position than the consumer to
prevent the circulation of defective products.
(4) The 1lessor can distribute the cost of
compensating for injuries resulting from defects
by charging for it in his business, ie by

adjustment of his rental terms."[110]

Builders of heritable property (real-estate) have also

been subjected to strict liability. In Schipper v.

Levitt [111] for example, the builder-vendor was liable
for injury suffered by a young child caused by the

defective installation of a hot water system.

Employers, on the other hand, are usually exempt from a

strict liabiity action. This arises from the 'exclusive
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remedy' rule in relation to work-related injuries which
has been incorporated in all state workers'
compensation statutes. Broadly speaking, the rule is
that state compensation is the sole remedy available
from the employer. Common-law tort claims against
employers ceased to exist following the incorporation
of the rule [112]. However, in recent years some
claims against employers have succeeded. These are the
so-called 'dual capacity' suits in which the employer
is also the manufacturer and where, therefore, the

exclusive remedy rule can be circumvented. [113]

The virtual elimination of employers' common law
liability, coupled with the inadequacy of workers'
compensation, was probably the single most influential
factor in the development of strict liability in tort.
Employees who were dissatisfied with state compensation
pursued the manufacturers of defective products in
order to 'top-up' the state's award. What began as a
'top-up' measure has burgeoned into a massively

important area of litigation.

Successor Corporation 1liability and Market Share

Liability.

(a) Successor Corporation liability

Some ten years ago, American courts began to recognise

a form of liability which has now become quite widely
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recognised and which is usually described as successor
corporation liability. This term is wused to refer to
the situation resulting from a takeover, merger or sale
of assets in which a successor business becomes liable
for loss caused by defective products marketed by its
predecessor. It has been said [114] that the key
characteristics of a successful successor corporation
claim are (a) an exchange of predecessor assets for
successor stock; (b) dissolution of the predecessor
shortly after the exchange; and (c¢c) the successor
continuity of employees and management . The basic
justification for imposing 1liability commonly is

continuity. [115 In Ortiz v. South Bend Lathe [116,

Fleming J. (who perhaps lacks the eloquence of Lord

Cooper) summed up the situation in vivid terms:

"Product liability today has become an integral
part of a manufacturing business and the
liability attaches to the business like fleas to
a dog, where it remains imbedded regardless of

changes in the ownership of the business."

In Ray v. Alad Corp. [117], the court identified policy

reasons for the imposition of successor corporation
liability: firstly, the remedy which the plaintiff
would have had against the predecessor business is no
longer available, wusually because of its dissolution;
secondly, the defendant as successor corporation had

the resources to assume the risk spreading role of the
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original manufacturer; and, thirdly, the defendant,
having benefited from the predecessor's goodwill in
continuing to produce the same goods, should properly
bear the burden of 1loss caused by previous goods.
These considerations have continued to guide courts in
successor corporation cases [118] and indeed in some
cases courts have applied successor corporation
liability where some of the basic characteristics,
listed above, were absent [119]. Thus, in some cases,
the requirement that assets be exchanged for stock has
been ignored;[120] in others, the requirement that the
predecessor be dissolved [121] has been dispensed with
and the need for management and/ or employee continuity

has been questioned.[122]

There is currently some doubt as to the limits of the
doctrine of successor corporation liability, and the
cases have proceeded on rather an ad hoc basis. It is
clear, however, that in some states it is simply not
imposed, even where the predecessor's assets are used
by the successor to produce the same product. Also,
most courts continue to insist that the basic
characteristics, mentioned earlier, are present before
alowing a claim and most courts also require that the
same product is produced by the successor. Thus, it
can be concluded that the law on successor corporation
liability in the US is in an embryonic state and as yet
no viable and consistent principles have been

established.
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If the American position is embryonic, the UK law is
not yet in utero; the question of successor corporation
liability for predecessor torts simply has not arisen
before UK courts. The reason for this is that in the
UK, because of the transaction costs, the most common
method for transferring control of a business is the
take-over bid, agreed or contested, by which shares in
the target company are acquired either for cash or in
exchange for shares in the offeror company([123].
Hence, the target company will commonly remain as a
separate legal entity and thus be liable inter alia for
its own past torts including the manufacture of
defective products. However, it is possible for the
target company to be extinguished as a legal entity or,
indeed, for two companies to merge into a new company.
Take, for example, what Palmer's company law describes

as 'a very popular method of amalgamation'. [124]

"Companies E and F want to amalgamate. A new
company, E (Holdings) is formed. E (Holdings)
issues shares to the shareholders in E and F in
exchange for their shares in E and F. The former
shareholders in E and F thus become holders of
shares (credited as fully paid) in E (Holdings).
E and F are then dissolved and E (Holdings)
alters its name to E. The amalgamation is

complete."

What then is the position of those (who could be
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described as involuntary creditors) who have tort
claims against the original E or against F in respect
of a product marketed prior to dissolution? On
creditors generally, Palmer offers the following view
[125]

".. their position is that they remain creditors
of the transferor company, and have all the
rights against that company that their debts
confer. It will normally be part of the
arrangement that the transferee company agrees to
meet the liabilities of the transferor company
and gives an indemnity to this effect or,
alternatively, that the transferor company
retains sufficient assets to meet its

liabilities".

But what if the 'normal' indemnity is not given, or
does not cover tort liabilities, or the assets retained
by the transferor company are insufficient to meet tort
claims? Similarly, if one company sells assets and
goodwill, rather than shares, to another and this
results in the dissolution of the former, where do tort

victims stand?

The key issue is, of course, whether the predecessor
company dissolves. As indicated above, this does
happen in some takeover or merger situations. If it

does happen, then tort claimants against the dissolved
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company have no remedy in the absence of an indemnity

which, can be construed as covering tort liabilities.

(b) Market share liability

One of the most fascinating departures from traditional
tort principles in US product liability law is the so

called 'market share' liability for product defects.

This form of liability, which is particularly likely to
arise in 'mass tort' claims (i.e. where many have been
injured by a defective product) is derived from a
decision of the California Supreme Court in 1980:

Sindell v Abbott Laboratories [126], in which liability

was imposed, severally (it seems), on producers of a
defective drug without proof of causation and on the
basis of percentage of market share. The case was a
class action concerning tﬁe drug Diethylstilbestrol
(DES), a synthetic oestrogen used to prevent
miscarriage, which can cause cancerous vaginal and
cervical growths, occasionally €fatal, in daughters
exposed to it while in utero. These cancerous growths
are of the type adenocarcinoma, which until the 1970's
was rare, and which manifests itself at the earliest
10-12 years after birth, and commonly more than 20
years later. It seems that somewhere between 200 and
300 companies actually A produced DES although in the
present case only five of the major producers were

involved as defendants at the final stage. The court
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considered an earlier case, Summers v. Tice [127], in

which two defendants, who had each fired shotguns in
the direction of the plaintiff, were held jointly and
severally liable for the resulting harm even though it
was impossible to establish whose gun caused the
injury. The court shifted the burden of proof of
causation to the defendants, effectively obliging each
to establish that his act was not the cause of the
harm. In Sindell, the court considered that it could
not apply the Summers ratio, since in Summers the harm
had certainly been caused by one of the defendants
while in Sindell it was not clear that any of the five
defendants had actually produced the particular pills
which had caused the injury. Thus, in Summers the
person repsonsible was being made 1liable, while in
Sindell the producer of the offending substance may
have escaped all 1liability. Nevertheless, the court in
Sindell was prepared to find all the defendants prima

facie liable[128].

"But we approach the issue of causation from a
different perspective: we hold it to be
reasonable in the present context to measure the
likelihood that any of the defendants supplied
the product which allegedly injured the plaintiff
by the percentage which the DES sold by each of
them for the purpose of preventing miscarriage
bears to the entire production of the drug sold

by all for that purpose. Plaintiff asserts in
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her briefs that Eli Lilly and Company and 5 or 6
other companies produced 90 per cent of the DES
marketed. If at trial this is established to be
the fact, then there is a corresponding
likelihood that this comparative handful of
producers manufacture the DES which caused
plaintiff's injuries, and only a 10 percent
likelihood that the offending producer would

escape liability...

The presence in the action of a
substantial share of the appropriate market also
provides a ready means to apportion damages among
the defendants. Each defendant will be held
liable for the proportion of the Jjudgment
represented by its share of that market unless it
demonstrates that it could not have made the
product which caused plaintiff's injuries. In
the present case, as we have seen, one DES
manufacturer was dismissed from the action upon
filing a declaration that it had not manufactured
DES until after plaintiff was born. Once
plaintiff has met her burden of. joining the
required defendants, they in turn may cross-
complaint against other DES manufacturers, not
joined in the action, which they can allege might

have supplied the injury-causing product".

The court concluded that
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... under the rule we adopt, each manufacturer's
liability for an injury would be approximately
equivalent to the damages caused by the DES it

manufactured"..[129]

what are we to make of such an approach to causation?
For a start, there are, as the court concedeqd,
practical problems in defining the market and the

market share. As Teff notes [130],

"some companies were major national suppliers of
DES; others operated only in a regional market,
and their respective shares may have varied

considerably over time and from place to place'.

These certainly are difficult obstacles, but it seems
that the court would absolve from 1liability those
producers whose product could not have been used by the
plaintiff, for example, where it could not have been
obtained from the source from which she obtained it, or
where the producer only commenced manufacture after the
injury was sustained [131]. It must be presumed,
however, that such producers will be liable in respect
of other plaintiffs, since in such other cases they
will be unable to disprove the presumption of causal
link. There will also be major difficulties in applying
the court's criterion that a 'substantial percentage'

of the producers should be joined in the action. A
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further question, upon which the majority of the court
were silent, concerns the nature of liability but it
would seem quite unreasonable for it to be joint and

several.

It is clear that the inability of a plaintiff to
identify the producer of the offending product will
increasingly feature in product liability cases of the
'mass tort' or 'toxic tort' type. Can Sindell be
justified as the proper judicial response in such
circumstances? Hart and Honore say of the decision

[132]:

"Hence in effect the court dispenses with the
need to prove fault and causal connection and
instead treats the manufacturers of the drug as
collectively insuring in proportion to the market
share of each, those who suffer harm after using

the drug".

It is with some reluctance that one seeks to differ
from such learned contributors to the causation debate,
but their view of Sindell seems lacking in
sophistication. Firstly, as Hart and Honore state
[133] recovery of damages in Sindell was 'on the basis
of strict products liability'. In such cases a court
must dispose with the need to prove fault. The
criterion for liability is defectiveness and all DES is

defective. Thus, wunless Hart and Honore are using
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'fault' to connote some unusual meaning, that part of
their critique is untenable. They then go on to assert
that the need to prove causal connection is dispensed
with. Of course, in traditional terms this is quite
true, but there is a wider dimension in which causality
can be examined. As stated earlier, DES has a proven
propensity to cause harm - any DES 1is a defective
product. The actual harm which is finally manifested
should therefore be borne by all of those who produced
the defective product, since every producer of DES has
caused harm to some users. Thus, it is suggested that
in the particular circumstances of the case - an
unidentifiable producer of a particular defective
product which has a proven propensity for harm - market
share liability was a novel and just solution. It
may not be causation in the traditional sense, but the
probabilistic form of causation espoused by the Sindell
court was a sensible solution to a challenging
causation issue. It may be agreed that insurance for
market share liability will be prohibitive, but the law
is not the handmaiden of the insurance industry, which

in any event seems to have coped with Sindell.

Conclusion

At the outset it should be clearly stated that the new
U.K. regime of strict 1liability has, in general,
achieved the correct balance with its provisions on

'product' and persons 1liable. However, as we have
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seen, in some respects the provisions remain open to

criticism.

Any particularised scheme of liabilities brings in its
train definitional problems. Although the Act gives a
wide meaning to the term product, the production and
sale of heritage, of incorporeal moveables and of
'pure' services will fall outside the scheme of
liability; nevertheless, the full range of goods and
substances falls within the statutory definition,
including moveables incorporated into heritage and
products supplied with services. In general, the
definition of product is satisfactory and there should
be little scope for litigation in which pursuers seek
artificially to fit their c¢laim into the new regime;

the boundaries are quite clearly drawn.

In the course of the many debates which have taken
place both in the European Community and in the U.K.
own Parliament, virtually every industry has had its
official or unofficial spokesman indulge in special
pleading. Wild claims of all kinds of blight and

hindrance being caused inter alia to the aerospace

industry, pharmaceutical producers, pharmacists and the
farming community have beem aired. In the main, the
directive which gave rise to the new Act stuck to its
principles and applied strict liability across the
board, with the notable exception of primary

agricultural products and game. Despite the arguments
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marshalled in favour of this exception (some cogent,
others of doubtful worth) the deviation from the
principle of strict liability which it represents, is
unfortunate, introducing unnecessary ambiguity,
particularly in relation to the enigmatic notion of
'industrial process'. The agricultural produce
exception is even 1less acceptable when set against the
fact that the more meritorious claim for exemption for
pharmaceuticals was (and, on balance, rightly)

rejected.

In these anxious times it is very tempting to allow an
exemption for pharmaceutical products in order than
innovation 1is not inhibited. But, as the Pearson
Commission pointed out [134], drugs are relatively
common causes of injury. Since the Pearson Report this
has continued to be so. Primodos, Eraldin, Debendox,
and benzodiazepine sleeping pills such as Halcion have
all been challenged as unsafe. Massive litigation over
Opren is threatened. In July of this year an American
court awarded $95M damages to a victim of the drug
Benedictin [135]. This accident rate associated with
pharmaceuticals demonstrates a need for the imposition
of strict liability on drug producers. The new rules
will not unduly inhibit innovation, as is shown by the
experience of West Germany (where a statute imposing
strict liability for pharmaceuticals came into effect

in January 1978) and of the United States.
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It was noticed earlier that the majority of US
jurisdictions do not impose strict 1liability where
human blood, organs or blood derivatives are involved.
There may be forceful policy reasons in the US for this
derogation, but these do not apply in the U.K. Private
agencies in America are involved in the distribution of
blood products while in Britain the overwhelming
majority of distribution is in the hands of public

authorities who are well placed to meet 1liability

claims.

Grey areas remain. There are bound to be some attempts
by suppliers to argue that services are being performed
rather than products being manufactured or supplied.
However, the new Act leaves much less scope for such an
argument than there is in the United States. As noted,
information products are also likely to cause
difficulties in the application of the new rules.
While the Americans are prepared to impose strict
liability in cases involving such products (for
example, the aircraft approach chart), UK 1law has not
moved much beyond the non-liability rule exemplified in
Lord Denning's hypothetical of the marine hydrographer
[136]. It is true that a foreseeability and reasonable
reliance test, as used in some of the cases involving
accountants [137], could 1lead to liability in the
hypothetical case, but 'floodgates' fears still run
strong. The legislation should have clarified the

position on information products; the minister's rather



211

woolly statement

"it seems to us reasonably clear that the

Directive does not apply to mis-statement'" [138]

is not based on firm enough ground.

Difficulties with imposing liability on a range of
persons have been addressed earlier. The new rules
will have quite a marked impact in this regard, since
the general principles of negligence 1liability would
preclude a finding of fault where a reputable
manufacturer had been used or where inspection by the
distributor was impossible. One immediate effect of
the new provisions will be to cause distributors and
retailers to maintain full records of their sources,
undoubtedly a burden, but a necessary one, on the

smaller business.

The imagination of judges in the United Kingdom is
likely to be severely tested if the abuse of limited
liability and separate personality which some predict
actually transpires. Similarly, successor corporation
liability and market share liability may be held up as
examples for U.K. courts to follow[139]. There are no
simple answers to the questions raised by these
difficult areas but the experience in the United States

could provide guidance for our judiciary.
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One question which arises from the treatment of
importers is why the Act imposes 1liability upon
importers into the EEC rather than into an individual
Member State. The answer would appear to be that the
legislators have faith in the Civil Jurisdiction and
Judgments Act 1982 as a vehicle for pursuing and
enforcing successful judgments. It will be of interest

to see whether or not this faith has been misplaced.

An underlying difficulty with both the common 1law on
this area and the new statute is that neither is based
wholly on a particular policy aim. As regards the
common law this is perhaps understandable. It is,
however, less excusable in relation to a set of
legislative provisions. Rather than identify a
particular aim for the strict liability regime each set
of proposals for change to a strict 1liability system
proceeded in a fragmented fashion, sometimes arguing
that the protection of the consumer is the paramount
interest, at other times taking the ultimate cost as

the crucial criterion.

The treatment by the various proposers of a central
theme of all the recommendations - the 'channelling' of
liability towards the real producer vindicates this
contention. Each set of proposals sets up channelling
as the aim but goes on to reach a compromise between
that and a form of enterprise liability, thus depriving

the channelling argument of much of its cogency. As
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has been noticed, the manufacturer of the finished
product is to be primarily liable, but a host of others
can be rendered responsible. So, component
manufacturers, importers, 'own branders', distributors
and retailers may find themselves liable. The Scottish
Law Commission, perhaps the firmest adherent to the
channelling argument, came closest to the application
of the same criterion to all of those in the production
chain. But it is suggested that the criterion which the
Commission applied - the minimisation of the economic
effects of product liability - was wrong; surely the
proper policy aim in this area must be accident

prevention.

If accident prevention is taken to be the goal then any
new regime should involve the likely imposition of a
penalty (in the form of compensation) on any person who
creates the risk by marketing a defective product. A
real chance of this penalty being imposed would then
have a deterrent effect, causing the producer to pay
more attention to product safety and thus reduce the

number of accidents.

Clearly, the Act, in accordance with the proposals for
change, 1is correct in seeking to impose 1liability
primarily on the producer. If this could be done in
all cases then the accident prevention aim would be
realised. All of the proposals recognise that in some

circumstances it may be difficult or impossible to
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render the real risk-producer liable and would in such
cases make others liable. It is conceded that in
doing so the proposals go a considerable way along the
road of accident prevention since the imposition of
liability on some others in the distributive chain -
who could then seek an indemnity from the manufacturer
- furthers the 'deterrence' aim. It could be
suggested, however, that the Act does not go far
enough, and that all of those in the manufacturing and
marketing chain (including distributors and retailers -
even where they can identify their sources) should be
subject to strict 1liability in respect of defective
products which they sell. The effect of this would be
to create an economically motivated safety
consciousness amongst all product sellers. On the
positive side, distributors and retailers, having been
required to compensate an injured party, would exercise
a contractual right to an indemnity, thereby effecting
the transfer of the responsiblity to the ultimate
producer. However, as the proposals point out, a
broader scheme of 1liability involves a concomitant

increase in costs.

This economic argument is the main plank in the case
against strict liability being imposed upon
distributors and retailers and will be examined
shortly. Firstly, there is the 'fairness' point - it is
wrong and unfair to impose 1liability on persons who

have not created a risk, and so retailers and
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distributors should be exempted from strict liability.
One response to this is that retailers and distributors
who market defective products are contributing to the

creation of the risk.

There is, however, a more cogent point. The policy aim
is accident prevention rather than simply fairness.
Further, existing legal rules in the area of product
liability are not grounded in fairness. For example,
sellers are strictly liable in contract, despite the
fact that they have not created the risk and all those
in the marketing chain can be strictly liable under the
consumer safety legislation irrespective of
culpability. Arguments such as those caused the Ontario
Law Reform Commission to recommend that all in the

chain of supply should incur strict liability.

On the 'costs' front, the point is often made that a
product liability crisis like that in the United States
(where, as has been noticed, all members of the
marketing enterprise may find themselves liable) would
arise here if we adopted a strict 1liability scheme.
The validity of this argument is brought into question
when it is remembered that other causal factors, for
example, awards of punitive damages, contributed to the
high levels of compensation paid in the U.S. Moreover,
the fact that the 1Interagency Task Force Report on
product 1liability in the U.S. d;d not identify the

breadth of 1liability as a crisis-causing factor,
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indicates that the range of potential defendants is not
really a problem. Despite this, however, the current
drafts of proposed federal 1legislation would impose
liability on product sellers only if negligent, or in
breach of an express warranty, and the seller could be
subjected to similar 1liability to that imposed upon
manufacturers only where the manufacturer responsible
is outwith the jurisdiction or is ' judgment-
proof'[140].

The principal theme of the economic argument against a
broad spectrum of liability is that, since all in the
marketing chain would have to insure against liability
and since ultimately the public would have to pay for
the strict 1liability regime, there will be an
unconscionable rise in product prices. This, it is
claimed, would put British manufacturers at a
competitive disadvantage and would fuel inflation.
However, spokesmen from the insurance industry have
stated that, since the average cost of product
liability premiums is so small, an increase 1in
insurance costs would not significantly affect product
prices [141]. Commenting on the U.S. position, the

Interagency Task Force Report states that

"... the alleged product 1liability insurance
crisis has not resulted in a substantial increase

in the cost of products". [142]
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It seems then that the broad scheme of 1liability
introduced by the 1987 Act will not seriously affect

prices.

The argument that all those in the producing and
marketing enterprise should incur strict liability is a
strong one. All product sellers are already strictly
liable in contract and under consumer safety
legislation. Presumably insurance is carried for these
risks. Widening this insurance provision to cover
injury to non-purchasers would be the effect of a
strict 1liability regime. Arguably, there would be no
significant increase in costs. In effect, product
sellers would be in the same position as employers are
under present law - strictly liable in respect of risks
they have not actually created. Although superficially
inequitable, such a change could be argued to be a
majaor step towards the furtherance of the primary
policy aim - accident prevention. In any event, a sense
of Jjustice would be preserved by the existence of
contractual and delictual rights of indemnity.
Further, product sellers and distributors would have an
incentive to monitor the safety aspects of products
which they stock, and would cease to deal with

unreliable producers, thus furthering policy aims.

Why then does our new regime impose strict liabiity on
distributors and sellers only where original producers

cannot be identified? The answer, it would seem, is
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that notions of culpa still lurk, albeit at some depth,
in the philosophy behind the new rules. There is great
force in the argument that the primary creator of the
risk should, in delict, bear a greater burden than that

borne by the agency of its distribution.
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CHAPTER 4

THE ROLE OF WARNINGS IN PRODUCT LIABILITY

The question of whether or not potential dangers or
defects inherent in the use of a product have been
brought to the attention of the user by an adequate
warning or set of instructions for use, is an important
aspect of product 1liability 1law. Many product
liability claims have focused upon this issue, and have
involved an allegation that a manufacturer has failed
to warn of a defect or danger. It is clear that this
emphasis on warnings will continue in a strict

liability regime. As one commentator notes:
"The popular solution to every alleged design
defect problem seems to be 'Warn against it'. Like

mother's chicken soup it is the panacea for all

ills"[1]

He goes on later to assert:

"The trial of a products 1liability case under a
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failure to warn theory may appear to be the
simplest approach. Indeed, this is something of a

trend in product liability law'"[2]

Thus, the role of warnings in product 1liability law
should not be under -estimated. In this chapter that

role is examined in detail. It will be argued:

(a) that in the United States, despite the advent of
strict 1liability and the much-vaunted 'product
liability crisis" (allegedly caused by strict
liability), cases based on failure to warn are not
tried under proper strict liability principles (even
where the court purports to apply strict liability) but
under principles of negligence. The result of this is
that after more than twenty years of strict liability,
on the failure to warn issue U.S. law is for most

jurisdictions really no stricter than our own; and

(b) that, notwithstanding this lack of progress, there
are a number of difficulties inherent in wusing the
failure to warn ground of liability which will probably
be exacerbated under a strict liability regime in this
country, and which should cause our judges to tread

warily when dealing with litigation in this area.

A Comparison Between U.S. and U.K. 'Failure To Warn'

Cases
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This section comprises a comparison of U.S. and U.K.
law on the failure to warn issue, in order to show that
after, and notwithstanding, the advent of strict
liability in the U.S., there are no major differences
in principle between the two regimes. In the course of
the discussion, recent U.S. litigation on the treatment
of knowledge acquired by the producer after

distribution of his product is discussed.

The producer's knowledge of the danger

(a) General principles

In both the United Kingdom and the United States
liability in negligence for failure to warn exists
only in respect of dangers which the manufacturer
knew, or ought to have known, about.[3] There can be
no liability where the danger is scientifically
undiscoverable or unknowable since the duty is only to
take only reasonable care. In any event, it would seem
logically absurd to impose liability on a manufacturer

for failing to warn of a danger about which he could

not have known.

One of the leading authorities on failure to warn is

Vacwell Engineering Ltd. v. BDH Chemicals Ltd. [4]

The defendants supplied the chemical boron
tribromide to Vacwell in glass ampoules labelled

'harmful vapour'. It was not known to the suppliers
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that the chemical reacted violently with water. A
scientist accidently dropped an ampoule into a sink
containing other ampoules and the resulting explosion
killed him and caused great damage to the plaintiff's
factory. The manufacturers were held to have been
negligent in failing to give an adequate warning of the
dangerous properties of the chemical, which had been
pointed out in scientific journals and therefore ought
to have been known. Liability was imposed both in tort
and in contract (under s14 Sale of Goods Act 1979). It
is clearly established that this contractual liability
is strict and that B.D.H. would still have been liable
had the dangerous properties of the chemical been
unknown and undiscoverable.[5] Another example 1is

Fisher v Harrods Ltd.[6], in which retailers were found

liable for failing to warn of the dangers occasioned by
a jewellery cleaning fluid coming into contact with the

eyes.

Given the tenets of strict liability, one would expect
this aspect of the distinction between 1liability in
negligence and in contract to be mirrored in the
distinction in American 1law between negligence and
strict liability. 1In negligence the principle is the
same as in U.K. cases; liablity is imposed in respect
of all "foreseeable 1latent product risks'" [7] which
have not been adequately warned against. At first
sight, it might be thought that strict 1liability in

tort would be applied to the failure-to-warn situation.
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Section 402A of the Restatement (Second) of Torts

purports to do just this: Comment J states that:

"in order to prevent the product from being

unreasonably dangerous the seller may be required

to give directions or warnings on the container as

to its use'.

However, the comment goes on effectively to return to

negligence by introducing the concept of

foreseeability: the seller must warn

"if he has knowledge, or by the application of

reasonable, developed human skill and foresight

should have knowledge of the presence of the

danger".

Thus, even under the strict 1liability principles of

s402A attention 1is focused on the conduct of the

manufacturer as in negligence and not on the product,

as a strict 1liability regime logically requires. This

was clearly illustrated in Karajala v Johns-Manville

Products Corp. [8] where the court stated that failure

to warn leads to

"liability for damages under strict 1liability in

tort ... Of course a manufacturer is only required

to warn of foreseeable dangers'.[9]
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Similarly, the 1Illinois Appellate Court found that
there was no duty to warn of the possibility of 'severe
and persistent welting" caused in some users by an
aerosol spray, unless the manufacturer knew or had
reason to know that a substantial number of the

population was allergic to the product.[10]

Nevertheless, U.S. courts have from time to time
imposed true strict liability in failure to warn cases.

In Berkebile v Brantly Helicopter Corp. [11], for

example, the plaintiff claimed, inter alia, that a
failure by helicopter manufacturers properly to warn of
safety procedures to be carried out following engine
failure had caused her husband's death. The court

stated:

"It must be emphasised that the test of the
necessity of warnings or instructions is not to be
governed by the reasonable man standard. 1In the
strict liability context we reject standards based
upon what the 'reasonable' consumer could be
expected to 'foresee' ... Rather, the sole question
here is whether the seller accompanied his product
with sufficient instructions and warnings to make

his product safe'[12].

But this case is illustrative of the exception rather
than the rule. 1In the vast majority of cases, while

purporting to apply strict 1liability principles the
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courts have held that a manufacturer is liable only for
a negligent failure to warn.[13] There 1is therefore
little authority to support the conclusion drawn by
Miller and Lovell,

".... other cases have insisted that considerations
of reasonable foresight and fault are irrelevant
and that the sole question is whether the defendant
marketed his product with sufficient instructions
and warnings to make it safe ..... it seems likely
that this test of objective safety will prevail',

[14]

Rather, the cases support the conclusion drawn by

Kidwell, that

"the intrinsic nature of the duty to warn does not
differ between negligence and strict 1liability
theories".[15]

In the context of warnings, this question of the
distinction between negligence and strict liability has
been extensively 1litigated in New Jersey. That

litigation will now be examined.

(b) The Beshada-Feldman Split: "All the King's horses

The question arises whether strict liability should
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apply, on failure to warn grounds, where the

manufacturer could not have known of the dangers of his

product. In Beshada v Johns-Manville Prods. Corp.[16]
the Supreme Court of New Jersey answered this question
in the affirmative, finding a manufacturer of asbestos
liable for 1loss caused by the product. But, just two

years later, in Feldman v Lederle Laboratories [17] the

same court answered the same question in the negative.
Thus, asbestos manufacturers in New Jersey were
subjected to strict liability irrespective of whether
the dangers could have been known, while drug
manufacturers were, in Feldman, bound to warn only of
known dangers. This line of 1litigation has very
recently visited the United States Court of Appeals
[18] where the asbestos manufacturers claimed that the
New Jersey Supreme Court's decisions unconstitutionally
discrimate among categories of civil litigants because
no rational basis for the discrimination can be
posited, and that by failing to give adequate reasons
for its action the state court violated the Due Process

Clause of the Fourteenth Amendment.

The modern roots of the Beshada - Feldman clash can be

traced to the New Jersey Supreme Court's decision in

Freund v Cellofilm Properties, Inc. [19] where the

court explained the difference between a failure to
warn claim based on strict liability and a failure to

warn claim based on negligence. Under either heading, a

manufacturer will be liable where,
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"given the dangerousness of the product, the
manufacturer's failure to provide warnings was
unreasonable.
The failure to provide warnings will be found

unreasonable if warnings would have made the

product safer'.[20]

In New Jersey, the appropriate questions to be asked
are therefore: (1) does the utility of the product
outweigh its risk? and (2) if so, has that risk been
reduced to the greatest extent possible consistent with
the product's utility? [21] Cases based on failure to

warn fit into this second category - effectively the

plaintiff is arguing that

"regardless of the overall cost-benefit calculation
the product is unsafe because a warning could make

it safer at virtually no added cost and without

limiting its utility".[22]

However, the court in Freund affirmed the distinction
between negligence and strict liability as regards the

manner in which the manufacturer's knowledge of the

product's dangerousness is to decided:

"'when a plaintiff sues under strict 1liability,
there is no need to prove that the manufacturer
knew or should have known of any dangerous

propensities of its product - such knowledge is
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imparted to the manufacturer'.[23]

Although Freund itself did not explicitly assert that a
state of the art defence cannot be invoked in a strict
liability failure to warn case, later courts have found
such a defence to be logically incompatible with the

Freund decision.[24]

In Beshada v Johns ~ Manville Prods. Corp.[25] the sole

question was whether the defendants in a strict
liability case based on failure to warn could avail
themselves of a state of the art defence by asserting
that the danger of which they failed to warn was
undiscovered at the time the product was marketed and
that it was also undiscoverable given the state of
scientific knowledge at that time. Beshada was six
consolidated cases against manufacturers and
distributors of asbestos products, where it was alleged
that asbestosis, mesothelioma and other asbestos
related illnesses had been contracted as a result of
exposure to asbestos. There was a substantial factual
dispute about what the defendents knew and exactly when
they knew it, and as will be noticed this knowledge
issue became of paramount importance in the Federal
appellate court. However, the court in Beshada felt
that it need not resolve the factual issues raised and
predicated its decision on the assumption that the
defendant's version of the facts was accurate (i.e.

that the dangers were unknown and unknowable at the
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relevant time). Having reviewed the authorities,
including Freund supra, the court rejected the

defendants' arguements that a warning was not possible
within the meaning of the Freund requirement that risk
be reduced '"to the greatest extent possible", and
similarly rejected the contention that the imputation
of knowledge which Freund asserted related only to
knowledge of the product's dangerousness that existed

at the time of manufacture.

Thus, the court held that

" a state of the art defense should not be allowed

in failure to warn cases'".[26]

The court went on to assert that state of the art is
essentially a negligence defence which seeks to explain
why defendants are not culpable for failing to provide
a warning, but that in strict liability cases

culpability is irrelevant:

"when the defendants argue that it is unreasonable
to impose a duty on them to warn of the unknowable
they misconstrue both the purpose and effect of
strict liability. By imposing strict liability, we
are not requiring defendants to have done something
that is impossible. In this sense, the phrase "duty
to warn" is misleading. It implies negligence

concepts with their attendant focus on the
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reasonableness of defendant's behaviour. However,
a major concern of strict liability - ignored by
defendants - is the conclusion that if a product is
in fact defective, the distributor of the product
should compensate its victims for the misfortune

that it inflicted on them.

If we accepted defendants' argument, we would
create a distinction among fact situations that
defies common sense. Under the defendants' reading
of Freund, defendant would be liable for failure to
warn if the danger was knowable even if defendants
were not negligent in failing to discover it.
Defendants would suffer no liability, however, if
the danger was undiscoverable, but, as Dean
Keeton explains, "if a defendant is to be held
liable for a risk that is discoverable by some
genius but beyond the defendant's capacity to do
so, why should he not also be liable for a risk
that was not as great but was discoverable by

anyone?'"'".[27]

Satisfied on legal grounds with their decision the
court went on to deal with what in its view was the
most important question: whether the imposition of
liability for failure to warn of dangers which were
undiscoverable at the time of manufacture advances the
goals and policies sought to be achieved by strict

liability [28]. Policy aims such as risk spreading,
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accident prevention and avoidance of difficulties in
fact finding, led the court to the firm conclusion that

liability ought to be imposed:

"Although victims must in any case suffer the pain
involved, they should be spared the burdensome
financial consequences of unfit products. At the
same time, we believe this position will serve the
salutary goals of increasing product safety
research and simplifying test trials .... We impose
strict 1liability because it is unfair for the
distributors of a defective product not to
compensate its victims. As between those innocent
victims and the distributors, it is the
distributors - and the public which consumes their
products - which should bear the unforeseen costs

of the product'".[29]

In this way, Beshada represents a staunch adherence to
a fundamentalist doctrine of strict 1liability,
untrammeled by negligence ideas. It should be noticed
that the decision was not intended to be 1limited to
asbestos cases - it applied to all product liability
suits. Later decisions, it will be observed have
sought to restrict Beshada to asbestos. Despite the
court's indication that language such as 'duty to warn'
is 1inapposite in a strict 1liability context, the
decision attracted severe criticism for its apparently

contradictory finding of a need to warn of unknown
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dangers. Ironically, two commentators whose works were
cited with approval in Beshada were among the
decision's fiercest «critics: Wade spoke of the courts

appearing

"to be straining too hard in their efforts to
develop a different standard of product

actionability for strict liability actions"
and went on to warn of potential insurance
problems.[30] Page described the policy bases of the

Beshada decision as

"weak justification(s) for a narrower rule of

strict liability" [31]

Other commentators found the decision

"unjustifiable on grounds of 1logic and public

policy", [32]

and
"indefensible ... if our only goal is compensation,
we should not handle products 1liability cases

through the tort system".[33]

In an attempt to overturn the effect of Beshada, a bill

was introduced in the New Jersey legislature, but was
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never enacted.[34] The torrent of criticism generated
by the decision helped to cause the New Jersey Supreme

Court to depart from Beshada at an early opportunity.

The occasion arose in Feldman v Lederle Laboratories.

[35] In brief, the facts were that a child suffered
grey discolouration of the teeth consequent wupon the
use of a tetracycline antibiotic. In an action based
upon strict liability for failure to warn, the Feldman

court refused to follow Beshada, and stated

"We do not overrule Beshada, but restrict Beshada
to the circumstances giving rise to its

holding".[36]

The exact meaning of this rather enigmatic statement
has perplexed later judges, but its major impact has
been to restrict the Beshada decision to asbestos
cases. The court in Feldman decided that in 'warning'
cases available knowledge is a relevant factor in
measuring the reasonableness of the manufacturer's

conduct.

The key question is

"Did the defendant know, or should he have known,
of the danger, given the scientific, technological
and other information available when the product

was distributed; or, in other words, did he have
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actual or constructive knowledge of the

danger?'"[37]

As was noted in the earlier discussion of Feldman [38]
the characteristic which distinguishes a strict
liability action from one of negligence is the burden
of proof. Accordingly, the court held that it was for

the defendant to establish that

"the information was not reasonably available or
obtainable and that it therefore 1lacked actual or

constructive knowledge of the defect'" [39]

Thus, the apparently key element in strict liability,
which had been so important in Freund and Beshada -
imputation to the defendant of knowledge of the
product's dangerousness - was to be restricted to

available knowledge:

"A warning that a product may |have an

undiscoverable danger warns one of nothing'" [40]

The court also sought to undermine Beshada by noting in

passing that

"although not argued and determined in Beshada,
there were or may have been data and other
information generally available, aside from

scientific knowledge, that arguably could have
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alerted the manufacturer at an early stage in the
distribution of its product to the changes

associated with its use'".[41]

In other words, asbestos manufacturers could not
successfully employ a state of the art defence. As
will be seen, this observation has been seized upon by
the Federal appellate court to destabilise the Beshada

decision.

Before coming to the appellate court's discussion of

the Beshada - Feldman dichotomy, one last case should

be mentioned. In Fischer v Johns - Manville Corp. [42]

the court determined that at least one manufacturer did
know of the hazards of asbestos at or before the time
of distribution of the product. The court decided that
personal injury plaintiffs could obtain punitive
damages where a manufacturer failed to warn of a
reasonably knowable danger. Clearly, one avowed aim of
Beshada - to simplify product liability actions by not
spending significient trial time in the investigation
of what was known at a particular time - is seriously
damaged by Fischer since plaintiffs are now being
encouraged to investigate the knowledge issue in the

hope of triggering a punitive award.

This troubled area of case law was bound to produce
further 1litigation. 1In September 1987, the United

States Court of Appeals for the Third Circuit in
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Danfield Et Al v Johns-Manville Sales Corp. Etc. [43]

was asked to decide whether the Beshada-Feldman

dichotomy violated the constitution by discriminating
against asbestos manufacturers and by being

inadequately justified by the state court.

Over 30,000 asbestos-related personal injury claims
were listed in the United States in 1986 and a court
has estimated that by the year 2010 that figure will
have risen to 210,000 [44]. Just one month after the
apparent retrenchment of Feldman an asbestos
manufacturer sought to rely upon that decision in order
to avail himself of the state of the art defence. A
motion to introduce the relevant evidence was denied by
the trial court which relied upon Beshada to assert
that asbestos manufacturers could not use the defence.
The state court affirmed this decision [45]. In later
cases, asbestos manufacturers again sought to introduce
state of the art evidence, alleging that they were
being discriminated against. The district court

decided this matter, en banc, in In re Asbestos

Litigation (1986) [46] for the purpose of issuing a

ruling applicable to all pending asbestos cases. By a
majority of eight to six the court held that the
treatment of asbestos manufacturers by the New Jersey
courts did not violate the constitution. The matter
was then appealed to the United States Court of
Appeals, which again by majority (2:1) upheld the

decision of the state court.
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In the appellate court Judge Weis put the defendants'

argument as follows:

"Essentially, they [defendant asbestos

manufacturers] do not argue that the strict
liability holding of Beshada is constitutionally
defective, whatever its other failings may be, but
that asbestos manufacturers have been singled out
for discriminatory treatment compared to other
producers. Phrased differently, they protest the
failure of the New Jersey Supreme Court to reverse
Beshada in its entirety, rather than only

partially".[47]

Noting that a state violates the Equal Protection
Clause only where a classification drawn by its laws
has no 'reasonable basis' the judge went on to assess

the present position in New Jersey law.

The conclusion drawn was that Beshada does apply to
asbestos cases but not to all products liability cases,
and Feldman, while not governing asbestos cases, does
not necessarily apply to all other products liability
cases. Is there a rational basis for this dichotomy?
For it to be shown that there was no rational basis,
the burden of proof falls upon those who challenge
state law to convince the appellate court that the
factual assumptions on which the classification is

apparently based could not reasonably be conceived as
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true by the governmental decision maker [48]. In Judge
Weis' view the asbestos manufacturers had not
discharged that burden. In particular, he held that the

distinction between Beshada and Feldman was not

irrational.

However, Judge Weis found the desirability of
simplifying the fact finding process, which was an
important policy reason for the Beshada court, to be

unconvincing as a rational basis for the dichotomy. He

noted that

"Beshada's interest in simplifying the trial of
asbestos cases was substantially undercut by

Fischer."

and that

"for all practical purposes what Beshada precluded
from coming in the front door, Fischer allows in

the back door".[49]

Nevertheless, Judge Weis decided that

"the policies of risk-spreading, compensation for
victims, and simplification of trials in the highly
unusual circumstances of asbestos claims furnish an
adequate, albeit minimal, basis for eliminating the

state of the art defense in these cases and
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preclude a successful equal protection challenge to
the New Jersey Supreme Court decision abolishing

that defence'".[50]

It is clear that the Judge Weis focused upon the New
Jersey court's reasons for its findings in Beshada. He
suggests that only in asbestos cases are the policy
reasons justified. However, the point of the case which
is not whether the decision in Beshada was rational
but, rather, whether there is a rational basis for the
distinction between Beshada and Feldman. A
justification of the dichotomy is to be found in the

concurring judgment of Becker C.J.

The crux of his argument is that

"on the basis of adjudicative facts determined in
cases that had the full panoply of procedural
protections, the New Jersey Supreme Count has
determined a legislative fact - that the hazards of
asbestos exposure were knowable to the industry at

all relevant times".[51]

In Becker C.J.'s view, the New Jersey Court, as a
result the trilogy of cases Beshada - Feldman -~
Fischer, had decided that at all relevant times the
dangers of asbestos were knowable to asbestos
manufacturers. Thus the court had acted reasonably in

deciding to stop endless relitigation of what was



247
'knowable' to asbestos manufacturers at the relevant
time. This could be described as the main 'legitimate
state purpose' underlying the Beshada - Feldman

distinction.

In a powerful dissent, however, Hunter J argued that
there was no rational basis for the denial of a state
of the art defence to asbestos manufacturers. 1In his
view, the judgments of his colleagues on the bench were
fatally flawed. Hunter J. found the New Jersey court to

be in breach of the constitution:

"Today this court has noted that the manufacturers
of one product may not use the state-of-the-art
defence. That product is asbestos. The court has
said to asbestos manufacturers: there are too many
asbestos cases, these cases have clogged up the
court calendar, schedules and statistics; the proof
of state of the art is too time - consuming and
concerned with too many variables; and, in any
event, we do not think you could prove the defence
even if we gave you the chance. This one number
class of defendants is deprived of a potentially
exculpatory defense in the interest of expediency
and calendar control. The manufacturers of all
other products - including Agent Orange, the Dalkon
Shield and DES - may use the defense, even if they
are also clogging up the court calendar and causing

statistical chaos. Only the asbestos industry is
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treated differently. This is just plain wrong and
I dissent".[52]

The bulk of Hunter J.'s dissent is devoted to a
discussion of Becker C.J's 'legislative fact' idea.
However, it is suggested that Hunter C.J. nevertheless
fails to identify the key weakness in the Becker
opinion: Becker C.J. justified the denial of a state of
the art defence to asbestos manufacturers on the ground
that such manufacturers constructively knew about their
product's dangers and hence could not avail themselves
of such a defence. Put simply, Becker C.J's denial of
the ‘defence differs very markedly from the Beshada
court's reasoning justifying denial - in Beshada the
court advanced policy and doctrinal grounds for
precluding the defence, but Becker C.J. denied asbestos
manufacturers the opportunity of using the defence on
the ground they could not hope to prove it.[53] In
Beshada the court held that the knowledge issue was
irrelevant yet for Becker C.J. the knowledge issue was

all important.

It 1is suggested that the majority's decision in the
present case is a corruption of the Beshada ruling in
an attempt to find a rational basis for the distinction

between it and Feldman. Beshada did not deny the state

of the art defence because manufacturers had knowledge

of the dangers; rather, it denied the defence on the



249
policy and doctrinal grounds which underpin strict

liability.[54]

The final result cannot be rationally Jjustified.
Whatever rationale is to be givent to the law in this
area, it can hardly be one based upon the kind of
product involved. To have different shades of strict
liability for different types of product is a wholly
irrational and indefensible policy. New Jersey, along
with other U.S. jurisdictions, and, indeed, any other
legal system which seeks to adopt strict liability
must decide between the Beshada approach and that of

Feldman.

The user's knowledge of the danger

Both U.K. and U.S. law also recognise that a
manufacturer is not required to warn of a danger or
defect which 1is obvious or is a matter of common

knowledge [55]. Thus, for example, in Farr v Butter

Bros.[56] where an experienced steel erector continued
to work on a crane which he knew to be defective and
was killed by a falling jib, the court held that there
was no duty on the defendant to warn the plaiﬁtiff in
respect of known dangers. Courts in the United States
have normally followed the same principle. Thus, there
are many cases in which users of ready-mixed concrete
have sustained burns from lime in the product and been

denied recovery on the ground of ‘'obvious or known



250

danger".[57]

The advent of strict 1liability has not affected this
principle: the Restatement (Second) of Torts states

that there is no duty to warn where

"the danger, or the potentiality of danger is

generally known and recognised'.[58]

In any event, a product which carries an obvious risk
of harm is probably outwith the definition of defective
(the so-called 'consumer expectation test') under which

a product has a defect when it is

"dangerous beyond that contemplated by the ordinary
consumer who purchases it, with the ordinary
knowledge common to the community as to it

characteristics".[59]

Thus, for example, in Genaust v Illinois Power Company

[60] the court found that strict 1liability did not

impose a duty to warn where

"the possibility of injury results from a common
propensity of the product which 1is open and

obvious".[61]

On the other hand, in both systems it is also clear,

that use of a product known to be dangerous may result
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in a finding of contributory negligence rather than the

total preclusion of liability.

In Devilez v Boots Pure Drug Co. [62] for example, the

plaintiff accidently spilled corn solvent on his
genitals and recovered damages from the manufacturer on
the grounds of failure to warn, although he was held
to have been twenty five per cent contributorily

negligent.

However, there has, at least in the United States, been
some recognition of the undesirable consequences of the
general application of the rule that there can be no
recovery where the danger was known. The problem was

articulated as early as 1966 by Harper and James:

"The bottom does not 1legally drop out of a
negligence case against the maker when it is shown
that the purchaser knew of the defective condition.
Thus, if the product is a carrot-topping machine
with exposed moving parts, or an electric clothes
wringer dangerous to the limbs of the operator, and
if it would be feasible for the maker of the
product to install a guard or safety release, it
should be a question for the jury whether
reasonable care demanded such a precaution, though
its absence is obvious. Surely reasonable men

might find here a great danger, even to one who
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knew the condition; and since it was so readily

avoidable they might find the maker negligent'.[63]

This view was vindicated in Micallef v Miehle Co.[64]

where the plaintiff noticed a foreign body (known in
the printing trade as a "hickie'") on a printing press.
He informed his foreman that he intended to '"chase the
hickie'" i.e. attempt to remove it. While engaged in
this activity the plaintiff suffered injury. It was
held that the obviousness of the danger of such an
activity would not preclude recovery. Other factors,
including the feasibility and reasonableness of a
design modification (for example, by the incorporation

of a safety guard) were relevant.

However, other courts have continued to apply the
obvious danger test [65]. It should also be noted that
this departure from the rule illustrated by Micallef
has nothing to do with strict liability. As indicated
earlier, the patent-danger principle is adhered to
irrespective of whether the case is decided on

principles of negligence or strict liability.

Who should be warned?

Again for both systems, the general rule is that the
ultimate wuser of the product should receive any
warning. However, this 1rule is tempered by the

concept of foreseeability of user and is of no
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application in a situation where a responsible

intermediary has been warned.

Thus, for example, in Beadless v__Severel, [66] the

Illinois Appellate Court held that the manufacturers of
a refrigerator were liable to a second-hand purchaser
for failing to warn of the possibility that poisonous
carbon monoxide might be emitted from the burner if it
was not regularly cleaned. A warning given to the first

purchaser was insufficient.

Other cases indicate that in many circumstances the
manufacturer will be exculpated where he has warned
persons other than the ultimate user. For example, a
warning given to an employer may suffice. In Foster v

Ford Motor Company [67] a warning of the danger of a

tractor overturning when operated in a particular way
was given to the purchaser. The court found that the
manufacturer had no duty to warn an employee who was
injured when the tractor fell on him. In Jackson v

Coast Paint and Lacquer Co. [68] the court stated that

"a warning to an employer would be sufficient if
(1) the actual user was controlled or supervised by
the employer, and (2) it would be difficult or

unduly expensive to warn the actual user".[69]

In circumstances in which a product is normally used by
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skilled persons, it has been held in the United States
that there is no need to warn an unexpected, unskilled

purchaser. Thus, in Canifax v Hercules Powder Co. [70]

a manufacturer of a fuse for dynamite caps was not
liable for failure to warn of the short burning time of

the fuse.

It might be thought that the 'foreseeability of user"
doctrine, with its connotations of negligence, would
be irrelevant in a strict liability regime, where the
issue should simply be the condition of the product
rather than the conduct of the manufacturer. It
seems, however, that this question has received little
discussion in a strict 1liability context, with the
exception of Jackson (above) where the manufacturer of
paint was held 1liable for damage caused by fumes given
off from the product. The court, focusing on the
condition of the product, held that a warning should
have been put on the container. This accords with the
requirements of s402A of the Restatement (Second) of

Torts, comment j of which states:

"In order to prevent the product from being
unreasonably dangerous, the seller may be required
to give directions or warning, on the container,

as to its use'".

Decisions such as Jackson apart, strict liability has

made no difference to the ''who should be warned" issue.
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The principle that a manufacturer will not incur
liability where he has warned a responsible or learned
intermediary is also recognised both in the U.K. the
USA. Courts have recognised, among others, doctors,
teachers and hairdressers as such intermediaries.[71]

Thus, for example, in Holmes v Ashford [72] the

manufacturers of hair dye were not liable for injury
caused to the plaintiff's scalp since the container in
which it was supplied to hairdressers, and the
accompanying literature, warned of the danger. The
hairdresser was a responsible intermediary and in the

circumstances a warning to him was sufficient.

There are a number of American illustrations of this
point, including a case in which the user of an intra-
uterine contraceptive device failed in an action based
on failure to warn of possible dangers inherent in
using the product. Since the product was obtainable on
prescription only, the manufacturer's duty was held to
have been been discharged when the doctor was

warned.[73]

Adequacy of warning

Both systems attach significance to the question of
whether or not a particular warning is adequate in the

circumstances. In Vacwell Engineering Ltd. v BDH

Chemicals Ltd. [74] the words '"harmful vapours" did not
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give adequate notice of the explosive properties of the
product on its contact with water. This area has been
developed further in the U.S. Thus, a warning must be

sufficiently prominent: in Maize v _Atlantic Refining

Co. [75] a warning of the dangers of inhalation of
carbon tetrachloride, again in very small letters, was
held to be inadequate. 1Its inadequacy was exacerbated
by a positive representation of safety in the product's

name - Safety-Kleen.

As in Vacwell, the warning must be commensurate with

the degree of danger involved. In Tampa Drug Co. Vv

Wait,[76] another case involving carbon tetrachloride,
the warning that vapours from the 1liquid were harmful
was insufficiently intense. Warning of the 1life-
threatening nature of the danger should have been
given. Similarly, "effervescence" did not give adequate
warning of a blinding explosion [77]. Industry custom,
standards and regulations are recognised in both
systems as indicative, though inconclusive, of whether

the requisite care has been taken [78].

Again, strict 1liability has had little impact on this
particular aspect of the warning issue. It may be that
the standards of reasonable care and ‘'defective
condition wunreasonably dangerous'" exact the same

requirements.

Defences
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In the failure to warn context there is a much-reduced
scope for the application of recognised defences like
contributory negligence and volenti non fit injuria
[79]. The reason for this is that if the allegation is
that no warning of a defect or danger is given then, in
most circumstances, the user could have no knowledge of
the existence of any danger. Having no knowledge of
any danger, he 1is not in a position voluntarily to
assume the risk. Similarly, it is difficult to
establish that a user failed to take adequate care for
his own safety in a situation where he had no knowledge
of the potential danger. Admittedly, there is some room
for these defences in a failure to warn case. For
example, a warning which is inadequate may have been
given, the effect of which would be to cause the user
to suspect that there was some danger inherent in the
use of the product - although having been inadequately
warned he will not be aware of the full extent of the
danger [80]. Instances of this will however be

relatively rare.

Notwithstanding the apparent lack of opportunity to use
such defences, courts in both the U.K and the U.S. have
been willing to apply them in the failure to warn
context.[81]

Further complications arise wunder a strict liability
regime. One major problem is that the terms

contributory negligence and volenti non fit injuria
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mean different things in different Jjurisdictions, and
in some states the meaning of assumption of risk - "an
enigma wrapped in a mystery'" [82] - is identical to
that of contributory negligence [83]. Comment n to
s402A of the Second Restatement attempts to give some

guidance:

"Contributory negligence of the plaintiff is not a
defence when such negligence consists merely in a
failure to discover the defect in the product, or
to guard against the possibility of its existence.
On the other hand the form of contributory
negligence which consists in voluntarily and
unreasonably proceeding to encounter a known
danger, and commonly passes under the name of
assumption of risk, is a defence under this Section
as in other cases of strict 1liability. If the
consumer discovers the defect and is aware of the
danger, and nevertheless proceeds unreasonably to
make use of the product and is injured by it, he is

barred from recovery."

However, voluntarily encountering a known- risk is not
the only defence to failure to warn claims. Courts in
the U.S. have evolved a defence of misuse of the
product - in many cases meaning the same thing as

contributory negligence. In Proctor & Gamble v Langley,

[84], for example, the plaintiff applied a permanent-

wave solution to her hair, having ignored the
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manufacturer's instructions about testing the
preparation before use. As a result, much of her hair
fell out and she had to wear a wig. The court described
the plaintiff's conduct as "obvious misuse'". As has
cogently been argued, [85] failure to read and follow
warnings and instructions is, if anything, contributory
negligence, whether or not the court chooses ¢to

describe it as such.

A problem with cases such as Proctor is that a question
mark is raised as to the need for any defence at all
since, if the warning was adequate, then the product is

not defective.

The conclusion which must be drawn from this is that
there is little room for defences of contributory
negligence and assumption of risk in a failure to warn
case. Nevertheless, they are sometimes applied, but
when they are it matters little whether the theory
under which the case is tried is negligence or strict
liability, or which form of words is used to describe

the plaintiff's conduct.

A substantial number of product 1liability cases are
based on the failure to warn ground. The above
discussion of these cases indicates two things: (a) the
theory of liability under which U.S. courts purport to
adjudicate a failure -to warn claim makes 1little

difference to the decision; and (b) despite the advent
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of strict liability in the U.S., both systems adhere to
the same legal principles; accordingly, the argument
that a strict 1liability regime in the U.K. will result
in many of the problems which have beset U.S. product
liability 1law cannot, at 1least in failure to warn

cases, be valid.

However, as the discussion of the Beshada - Feldman

dichotomy shows, U.S. courts are still struggling with
the conceptual treatment of warnings in strict
liability. Given the hostility which greeted the
Beshada decision and the paucity of decisions which
have been reached on a similar ratio it is to be
expected that the Feldman approach will, in the longer
term, prevail. As will be noticed, the statutory regime
introduced in the UK achieves a result very similar to
the Feldman decision. However, strict liability for
product defects in the United States has thrown up
problems which have not yet been comtemplated under
negligence law in the UK; witness the sheer volume of

asbestosis and other so-called 'toxic tort' litigation.

One example of particular interest in the context of
warnings is where manufacturers of tobacco products
have been pursued by 'victims' of cigarette smoking.

The leading 1litigation in this is Cippolone v Liggett

Group Inc. [86] which had already visited both state

and appellate courts on preliminary matters such as
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discovery of documents and alleged judicial partiality
[87] before the recent trial of the underlying product

liability issues. Cippolone is the first action to be

heard from a number of actions filed in the state and
federal courts of New Jersey. At least 100 similar
cases are awaiting trial in other jurisdictions. In all
of these cases, cigarette smokers or their personal
representatives claim that smoking - related diseases
such as lung cancer resulted from cigarette smoking.
These pending actions are commonly grounded in
negligence, strict liability and intentional
wrongdoing. One major allegation is that cigarette
producers packets failed adequately to inform smokers
of the dangers associated with use of the product, even
when warnings were used. The plaintiffs argue that such
warnings were insufficient and were rendered nugatory

by the advertising practices of the manufacturers [88].

In Cippolone [89],the Jjury held that one of the
defendants, Liggett Group 1Inc., was liable for failing
to warn smokers, prior to January 1st 1966 when federal
law made warnings mandatory, of the health risks of
smoking and for falsely guaranteeing that its products
were safe. The other defendants were exculpated on the
basis that the deceased had started smoking their
brands of cigarette only after 1966. Her decision to
smoke and to continue smoking even after the warnings
appeared made her 80 per cent contributorily negligent,

reflected in a final award of $400,000 in damages.
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These cases raise issues of some complexity. 1In
particular, courts will be faced with massive
evidential problems regarding causation. Recent
decisions in California and Tennessee have rejected
damages claims because of failure to discharge this
evidential burden, and because the plaintiff was held
to have assumed a lesser risk. It is also, likely that
at least some plaintiffs will argue that the addictive
nature of tobacco nullifies the ability of consumers to
take heed of warnings. Problems of contributory
negligence, assumption of risk and adequacy of warning
will be similarly formidable. 1In addition, the
manufacturers will assert that the warnings given
comply with and are dictated by 1legislation, in
particular, by the Federal Cigarette Labeling and
Advertising Act 1965. Further problems can be expected
where 'passive smokers' (those who inhale smoke from

other people's cigarettes) bring actions.

The sheer complexity of the issues raised by cigarette
litigation seems to have escaped the notice of the
Pearson Commission, which, speaking of the definition

of defect, rather glibly commented that
"That definition would allow the producer to show
that the victim should have taken heed of warning

notices such as those on cigarette packets".[90]

If successful in the U.S., cigarette litigation is
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bound to arise in this country and the experience of
the American courts on 'warnings' cases will be of
value in determining liability under the 1987 Act. But
such litigation in the U.K. may well be pre-empted by
fuller and more clear information on cigarette packets

about the health hazards of smoking cigarettes.

Increased emphasis on the warning issue in a strict

liability system

It is suggested that, despite in the treatment of
warnings in negligence and in strict 1liability, the
move to strict liability for defective products will

herald an increase in the emphasis placed on warnings

by both courts and producers. The reasons for this
are:
1. Producers may use warnings more frequently if

potential liability is strict, rather than negligence

based.

2. There are a number of advantages inherent in basing

a defective products claim on failure to warn.

3. The definition of 'defective' emphasises the role

of warnings.

4. The 'consumer expectation' test for defectiveness

may cause manufacturers to rely on warnings.
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5. Courts may be tempted to decide cases on failure-

to-warn grounds.

1. More frequent use by producers

Arguably, manufacturers who are aware that the exercise
of due care will not of itself exculpate them may be
tempted to warn users of a product of potential hazards

which would not normally be warned against.

For example, a producer of perfume may feel that in a
strict liability regime a warning as to flammability is
now necessary, or a shoe polish manufacturer may now
feel constrained to warn against the harmful effect of
ingestion of the product [91]. There has even been a
suggestion that producers of alcohol ought to consider
warning against dangers of over-consumption, but even
in the U.S. this product is very unlikely to be found

to be defective in the absence of a warning [92].

The temptation to warn in such circumstances will
obviously be gqualified by the desire to maintain
product marketability, and also affected by legal
constraints on liability such as foreseeability of use,
but the possibility of the move to strict liability
resulting in greater emphasis on warnings by

manufacturers remains a real one.

2. Advantages of basing case on failure-to-warn [93]



265
The principal advantage inherent in basing a claim on
failure to warn is that if the claim is successful, the
requirement of establishing defectiveness is
automatically satisfied without having to go further.
There 1is therefore no need to embark upon the
difficulty and expense of engaging expert witnesses in
an attempt to show the feasibility, or lack of
feasibility, of a design alternative. Further,
difficulties regarding access to production processes
and details of quality control techniques are removed.
In any event, the product may have been so badly
damaged as to render evidence of defectiveness

difficult to secure.

Thus, in De Vito v United Airlines Inc.,[94] for

example, when pilots were asphyxiated by carbon
dioxide in the cockpit, causing a crash, it was simpler
to show a duty to warn of the need to provide oxygen
masks than to show defectiveness of design. Moreover,
establishing a failure to warn of dangers inherent in
the use to which the product was put, negates the
defence that the use was not foreseeable and virtually

eliminate considerations of contributory negligence.

Moreover, it is sometimes difficult to establish that
the product was defective at the time at which it was
put into circulation or to rebut claims that the defect
was due to a modification of the product or some other

misuse. Establishing that there has been a failure to
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warn obviates these problems.

Finally, a court may be more favourably disposed
towards a finding of defectiveness based on failure to
warn as opposed to defective design, for the reason
that an inexpensive labelling change will enable the
producer to correct the defect. The court is thus not
forcing actual re-design of the product or a material
change in the production process. Thus, even where a
whole product line is held to be defective, correction

is easy.

3. Emphasis on warnings in the definition of

'defective'

It is clear that the new strict 1liability system
closely mirrors the proposals of the Pearson Commission
and is of course based upon the EEC directive of July
1985. At the very nub of the new system of strict

liability 1lies the definition of 'defective'.

The Pearson Commission recommended [95] that the
definition given in the Strasbourg Convention of 1976

be adopted:

"A product has a defect when it does not provide
the safety which a person is entitled to expect,
having regard to all the circumstances including

the presentation of the product".[96]
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The Commission felt that this wording coupled the
responsibility of the producer to produce safe goods
with the consumer's responsibility to use the goods
with care. Further, the role of warnings was

specifically identified:

"The definition would allow the producer to show
that the victim should have taken heed of warning
notices, such as those on cigarette packets; or
instructions such as an indication that a fire
extinguisher is not suitable for use on electric
fires. A victim would be able to point to the
absence of such instructions or warnings as a
relevant circumstance, for example in the case of
a known allergic reaction to a particular

product".[97]

The definition of defect used in Article 6 (1) of the

directive is only slightly different from the above:

"A product is defective when it does not provide
the safety which a person is entitled to expect,
taking all circumstances into account, including:
(a) the presentation of the product;

(b) the use to which it could reasonably be
expected that the product would be put;

(c) the time when the product was put into

circulation."
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Thus, the absence or inadequacy of warnings is elevated
to feature in the nucleus of strict liability - the
definition of 'defect'. Section 3(2) of the Consumer
Protection Act 1987 implements the Directive's
definition stating that the circumstances to be taken

into account include:

(a) the manner in which, and purpose for which,
the product has been marketed, its get-up, the
use of any mark in relation to the product and
any instructions for, or warnings with respect
to, doing or refraining from doing anything with

or in relation to the product.....

Clearly the shift from the generality of 'presentation’
to the detail of the wording on the Act has some
advantages. The 'manner in which' and 'purpose for
which' a product has been 'marketed' seem to allow
greater freedom of movement than simply the
'presentation’ of the product. Similarly, the
provisions as to instructions and warnings are
expressed in wide terms. However, read literally, the
Act does limit its application to instructions for, or
warnings with respect to doing or refraining from doing
anything with or in relation to the product. It could
be argued that this wording does not cover all users of
warnings or instructions. For example, some dangers are
arguably not a result of doing or not doing anything

with or in relation to the product - these matters
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concern the use 1if the product. Thus it is
questionable whether the Act covers, for example,
warnings as to side effects of a particular drug or a
warning that the product will lose its effectiveness
after the lapse of a particular period of time. It is
to be expected, however, that the judiciary will err on
the side of a wide interpretation of this part of the

Act.

As originally drafted, the Act would have sought to
draw a distinction between liability for loss caused by
negligent misstatement and loss caused by instructions,
warnings or other information which render the product
concerned to be defective. The difficulties of drawing
this distinction in the legislation caused the attempt
to be abandoned [98] and it will now be a matter for
the courts to distinguish between warnings cases and
liability for misstatements. This will often be a
straightforward enough task, but, as noted in the
discussion on the meaning of the term 'product' there

will be some difficult cases.[99]

Clearly, manufacturers who notice that product
defectiveness is contingent at 1least partly or the
presence of a warning will err on the side of safety,

and hence will be more willing to use warnings.

4 The 'consumer expectation' test
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The definition is clear on one fundamental point - that
a product will be defective when it does not provide
the safety which persons generally are entitled to
expect. This 'consumer expectation' test, at the core
of the new U.K. regime, has some similarities to the
test used in the United States to decide on whether a

product is unreasonably dangerous:

"A product is unreasonably dangerous when it is
dangerous to an extent beyond that which would be
contemplated by the ordinary consumer who
purchases the product, with the ordinary
knowledge common to the community as to its

characteristics'".[100]

The main benefit of such a test is that, in keeping
with a system of strict liability, considerations of
negligence on the part of the producer are supposedly
eliminated.[101] The degree of care taken by the
manufacturer should cease to be of relevance, what

matters is the expectation of safety of the consumer.

There is however a major difficulty with such a test.
The definition implies that if the defect or danger is
obvious or the user knows or should know of it, then
the product is not defective within the meaning of the
definition since it would be unreasonable for persons
generally to expect a greater degree of safety than

that which is apparent or known to them. Therefore,
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when consumers know of a defect or danger, perhaps
because attention has been directed to it by a warning
they cannot expect a greater degree of safety than that
known. Consequently the manufacturer will argue that
the product is not defective. The effect of this
could be to divert the attention of the court to the
presence or absence of a warning when the real issue is
whether the product's design causes it to be defective
or dangerous. Further, if manufacturers can obviate a
finding of defective or dangerous design by giving a
warning, at much less expense than re-design, they will

do so.

Against this, however, it <could be said that the
consumer expectation test adopted wunder the 1987 Act
does not 1leave the same room for subjectivity as the
American version; the words 'persons generally are
entitled to expect' should be interpreted so as to
allow a court to find that re-design rather than a

simple warning is what people are entitled to expect.

5. Tempting for courts to decide on failure-to-warn

grounds

Given the relative simplicity of 'warnings' litigation,
a court may be tempted to deal with a product liability
case on the basis of presence or absence of an adequate
warning rather than dangerousness or defectiveness of

design. One reason for this, noted earlier, is that a
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finding of defectiveness based on failure to warn is
much less serious from the manufacturer's point of view
since he thereby incurs the relatively minor expense of
labelling or re-labelling the product, rather than the

cost involved in a physical re-design of the product.

Another reason is that by focusing on the warning issue
the court may not have to deal with detailed and often
complex tecbnical evidence regarding the production
processes of the manufacturer. Litigation would thus
be shorter and simpler, with the attendant saving for

both the public and the litigants.

Problems associated with focusing on warnings

If, as has been argued, the shift to strict liability
involves a concomitant increases in the use of
warnings, and hence the attention focused upon them,
then there are a number of associated problems which
have to be recognised. The underlying difficulty is
that by focusing on the warning issue the defectiveness

or otherwise of the product's design may be overlooked.

A. Efficacy of warnings

An increased emphasis on warnings, by both courts and
manufacturers, would have an adverse effect on the
efficacy of warnings generally. Arguably, warnings

should only be used when there is no feasible design
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alternative. If manufacturers use warnings instead of
physical redesign then the increased use would devalue
the effectiveness of warnings in general and user would

become jaded to the warning message.

The foreseeability of the use to which a product is put
also has an important bearing on the warning issue.
One on the differences between the definitions of
defective given by the Pearson Commission and an
earlier draft of the EEC Directive is that the draft
directive's version contained the words 'being used for
the purpose for which is was apparently intended', an
attempt to preclude potential difficulties regarding
foreseeability of use. Such a provision does not
feature in the definition of defective which has been
adopted, although 'reasonably expected use' has to be

taken into account.

Moran v Faberge Inc.,[102] illustrates how

foreseeability of use affects the warning issue. Two
teenage girls were discussing whether or not a candle
was scented. Having agreed that it was not, one girl
decided to make it scented. She grabbed a bottle of
'Tigress' Cologne and began to pour its contents over
the wax part of the candle. Flames erupted from the
bottle and the other girl was burned. By a majority,
the court decided that such misuse of the product was

foreseeable, and that a warning as to flammability
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should have been given.

In other cases, it has been held foreseeable that a
chair may be used for standing on as well as sitting,
that a girl may spray her hair and dress with
inflammable perfume, and that a boy of five wearing an
inflammable 3jacket may play with and around an open

fire.[103]

Such decisions may lead manufacturers to warn of all
potential hazards associated with use, or misuse of a
product. The effect of this would be to again increase
the number and scope of warnings given and thereby
devalue warnings in general. Users, bombarded by
warnings, may not take cognisance of a warning when

they most need to do so.

B. The 'consumer expectation' test and warnings

As noticed earlier, a product will be defective when it
does not provide the safety which persons generally are
entitled to expect, it is therefore arguable that if
the user knows of a defect or danger in a product he
cannot expect a greater degree of safety than that

known to him.

Liability is predicated on the latent or unknown nature
of the defect or danger. Consequently, if the

attention of the wuser has been directed to a defect or
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danger by a warning, or because it is obvious, the
court may find for the defendant. This can be so even
where a low cost design modification would remove the
danger. Thus, in a case where a young girl slipped in
the path of a power lawnmower, sustaining leg injuries
which resulted in amputation, the giving of a warning
coupled with the patent nature of the danger persuaded
the court to find for the manufacturer [104]. The
presence or absence of safety devices on other power
movers, and the case of such a modification, were held

to be irrelevant.

C. Cases where an adequaté warning would render the

product unsaleable

In some circumstances the imposition of 1liability on
the ground of failure to give an adequate warning will
be tantamount to calling for physical redesign, since
giving an adequate warning would render the product
unmarketable. In such cases judicial emphasis on
warnings is regrettable. The court should address
itself to the question of the product's design rather
than the warning issue, and should be prepared to hold
that the design is defective, if such is the case,

rather than call for a warning.

A good example of such a case is Dudley Sports Co. v

Schimitt[105] where the metal throwing arm of an

automatic baseball pitching machine, which did not have
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a safety guard, caused extensive and serious injuries
to a young man who had accidentally touched the machine
with a brush while sweeping round it. It was
discovered that the arm could be triggered by a slight
vibration or even a change in atmospheric conditions,
despite being unconnected to the electricity supply.
Admittedly, the finding of 1liability was based on
design defectiveness as well as failure-to-warn. But
what kind of warning would have been necessary?
According to one of the leading US commentators on
product 1liability [106], any warning which would
adequately draw attention to the dangers inherent in
the product would probably render the product
unsaleable. Redesign, by the incorporation of a safety
guard, would remove the need for such a warning and
hence leave marketability unaffected. Courts should be
prepared to recognise such cases, where warnings are of
no value, and accept that re-design is the only

solution.

D. Cases where warnings do not have any effect on the

dangerousness of the product

The rationale behind giving warnings about products is
that the user will thereby be alerted to the dangers
associated with using the product. If the ability of
the user to take cognisance of a warning is restricted
or non-existent, the warning will be of no value. 1If

it is foreseeable that the user may be unable to take
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heed of a warning then the giving of a warning will not
exculpate the manufacturer. Children are one class of
foreseeable users whose ability to take cognisance of
warnings may be restricted or non-existent. Design
modification, for example providing a safety-cap on

containers of dangerous products, is again the answer.

Another class of foreseeable users unable to take heed
of warnings are those who for reasons of language
differences or lack of education cannot understand a

warning. In Hubbard Hall Chemical Co. v Silverman

[107] two Puerto Rican workers died after having come
into contact with chemicals used for spraying and
dusting crops. The manufacturer's label had warned
that protective clothing and a mask should be worn.
Liability was imposed on the manufacturer on the
ground that the warning was inadequate since it was
foreseeable that the product might be used by persons
whose reading ability was limited. It had also been
suggested that a cause of a major air disaster in 1976
was the inability of Algerian members of the ground
crew to follow instructions printed in English upon a
Turkish DC-10 aeroplane. A cargo which had not been
properly closed was ripped off and over three hundred

people were killed [108].

In some circumstances, such as those in the above
cases, using pictorial symbols or warning a responsible

intermediary may suffice, but in others re-design is
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necesssary. For example, it may be forseeable that a
sudden or accidental act may occur, rendering it
impossible for a warning to be heeded. This could
happen where a machine such as, for example, a
lawnmower, is inadequately guarded. It is foreseeable
that a wuser, or indeed a non-user, may trip, slip or
otherwise accidentally come into contact with dangerous
parts of the machine and thus sustain injury. Any
warning attached to a machine in such circumstances
could not be heeded. The court's attention should again
be focused on the safety of the product's design rather

than the warnings issue.

The final situation in which a warning is not of any
value 1is where the user is alerted to a defect or
danger but cannot reduce the danger level, no matter
how much care is taken. In effect he 1is being warned
that the product is dangerous and that any use of the
product will involve the same degree of danger. This

happened in Davis v Wyeth Laboratories Inc.[109] where

a man, having been inoculated with a polio vaccine,
contracted polio resulting in partial paralysis. The
vaccine was held to have been defective on the ground
of failure-to-warn. The reasoning behind such a
decision has been questioned [110] on the grounds that
the presence The presence or absence of a warning
would not affect the defectiveness of the product - all
that giving a warning could do is lead to informed

consent.
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Again, the attention of the court should be directed at
the product itself rather than the presence or absence

of a warning.

Conclusion

There are a number of features of the move to strict
product liability which could cause manufacturers and
courts artifically to emphasise the presence or absence
of an adequate warning. Such extra attention is

undesirable.

The definitions of defective put forward by the Pearson
Commission and in the EEC Directive, now echoed in the
1987 Act, are capable of being construed in a way which
is prejudicial to the consumer where a warning has been
given. This construction should be avoided. In
interpreting 'the safety which persons generally are
entitled to expect' the court should focus attention on

the product itself rather than any warning given.

Emphasis on warnings in product liability cases does
nothing to further the principal policy aim in this
field - accident prevention. Manufacturers can best be
deterred from marketing dangerous or defective products
by a real threat of liability. Allowing producers to
obviate potential liability by attaching warnings to
such products causes the onus of accident prevention to

fall on the user. Removal of the chance of injury, by
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imposing the burden of accident prevention on the
manufacturer, is manifestly more efficient than leaving
accident prevention in the hands of the consumer [111].
This can best be achieved if the court concentrates on
the product and not on the presence or absence of a
warning. Warnings can thus be reserved for
circumstances in which the elimination of product risks

is not feasible.

Warnings are an effective method of alerting a user to
a defect or danger inherent in a product, but if it is
feasible for the danger or defect to have been designed
out of a product, and reasonable for the consumer to
expect it to have been designed out, then the giving of

a warning should not exculpate the manufacturer.

There 1is a strong argument that such matters as
feasibility of design alternatives, reasonableness of
the manufacturer's conduct and the importance of
knowledge are of necessity negligence issues and hence
that cases based on failure to warn ought to be
addressed under a negligence theory of 1liability.

Thus, in Smith v E.R. Squibb & Son 1Inc.,[112] it was

stated that:

"The test for determining whether a legal duty
has been breached is whether the defendant
exercised reasonable care under the

circumstances. Determination of whether a product
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defect exists because of an inadequate warning
requires the use of an identical standard.
Consequently when liability turns on the
inadequacy of a warning, the issue is one of
reasonable care, regardless of whether the

theory pled is negligence, implied warranty or

strict liability is tort".[113]
As the foregoing discussion has shown, the
characterisation of 'warnings' «cases as involving

reasonable care has been the approach of most courts.
However, a sufficient number of decisions have departed
from this view and, as a result, jurisdictions such as
New Jersey have found themselves in a state of much
confusion. The Beshada and Feldman decisions highlight
this confusion but other decisions have added to the

difficulty. For example, in 0'Brien v Muskin

Corp.,[114] it was held that even where an adequate
warning was given, and no alternative, safer design was
posited by the plaintiff, a manufacturer could still be
liable in that the product's risks may outweigh
utility. In Texas, the District Court concluded, in

Carter v Johns-Manville Corp.,[115] that knowledge

acquired by a manufacturer, after the product has been
made and distributed, could not be imputed to the
manufacturer in a case based upon failure to warn. The
court reasoined that such a case ought to be decided on
negligence principles. However, the court took the view

that strict liability should be applied to a design
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defect case:

"To permit the defendant to defect a strict
liability claim by proving that it could not have
foreseen the danger, in effect by proving that it
was not negligent, would fly in the face of the
entire history of the evaluation of strict

liability in tort".[116]

On the other hand, the court held that under strict
liability, a manufacturer in a design defect case has

such "after acquired knowledge'" imputed to him.

This distinction between failure to warn and design
defect cases is probably untenable [117]. A warning is
simply an aspect of a product's overall design, and so
failure to warn claims ought to be decided under

identical principles to design defect cases.

The real question is whether such principles ought to
come from negligence or from strict 1liability. It is
suggested that warnings issues do not automatically
require negligence concepts for their resolution. As
cases such as Feldman show, ‘'warnings' cases are
amenable to adjudication under ostensibly 'strict'
liability; indeed, Beshada illustrates warnings being
dealt with under true strict 1liability principles.
However, the actual mechanism of deciding on 'warnings'

cases 1in either form of strict 1liability seems to
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involve either an overly elaborate approach (warning as
one element in a risk-benefit calculus) or an overly
simplistic, but general, treatment (consumer

expectations).

If the after acquired knowledge issue is to be resolved
in the manner of Feldman then, this will result only in
shifting the burden of proof. It is only if a Beshada
approach is used that strict 1liability achieves its
apparent policy aims. If Feldman is accepted then the
short step forward from negligence which that decision
represents seems hardly worth the effort, especially if
that step is achieved as in the U.K. by means of a
wholly new set of legal concepts, many of which will
themselves require litigation in order to be clarified.
Perhaps a deeper argument has been exposed: the very
nature of the concept of a warning is not amenable to
the doctrine of strict 1liability. Warnings are,
necessarily, about the manufacturer's knowledge and
conduct and no verbal gymnastics can allow 'warning'
cases to be regulated by pure strict 1liability
principles. Rather, negligence principles - subjected
to slight tampering such as a shift in the burden of
proof - must be employed. The alternative argument and
it is suggested the better view, is to accept that
'warning' cases are not suitable for adjudication under
strict 1liability unless the logical difficulty about
finding liability for failure to warn of the unknowable

is ignored. As Beshada demonstrates, it is only in
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this way that true strict 1liability can be imposed.
However, true strict 1liability of the Beshada type
would not be applied were the proposals for a Federal
uniform product 1liability Act to be adopted; as
currently drafted, this legislation would return to a

negligence standard for failure to warn actions.[118]

The question of whether ordinary negligence principles,
or Feldman strict liability, or Beshada strict
liability, should govern 'warnings' cases in product
liability is of interest in the wider frame. On a
narrower point, it is clear that the Consumer
Protection Act 1987 has in effect introduced a Feldman
standard for strict 1liability failure to warn cases
into the UK. When deciding upon defectiveness, our
courts may apply the consumer expectation test (in
section 2's definition of defective) intuitively or
they may seek to extrapolate a cost-benefit approach.
Either way, if a pursuer argues that the product was
defective because of failure to warn and the
manufacturer proves that he could not have been
expected to have discovered the danger, the claim will
fail. This 1is a result of the development risk
defence, adverted to earlier, made available under
section 4(e) of the Act. That section makes it clear
that the burden of proving the defence rests upon the
manufacturer. Hence, it can be concluded that the new
regime applies the Feldman approach in UK failure to

warn cases. There is no doubt that this represents an
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improvement, from the consumer's point of view on the
law of negligence. But this advance is small and simply
does not justify the new conceptual structure, heavy
with inherent uncertainties and pregnant with
litigation potential, which is the vehicle for its

achievement.

Until cases come before the appellate courts, it will
not be known whether a cost-benefit or an intuitive
approach will be taken to the question of
defectiveness. However, in 'warnings' cases either
approach is likely to result in decisions no different
from those obtained by applying negligence principles.
Indeed, it 1is probable that existing negligence cases
on warnings will guide our courts in the application of

the new, so-called 'strict' liability under the Act.
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