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ABSTRACT.

This dissertation purports to show that a certain .
penaral understaﬁding of politics (called the "ascending' theory)
manifested itself widely in England during the fifth decade of
the seventeenth century. It was this understanding of
politics (according to which it could be said, with the
n-nsecutor of Charles I, that magistrates were "but the
people's creatures") which justified the resistance of
those who migﬁ% be called "the'mén.of 1642" to the rule of
Charles I, and their use of the theory will (together with
the Royalist reaction) be described at length. Subsequently,
two more radical versions of the "ascending" theory were to
appear, and these threatened to carry many of the men of 16342
further than they wanted to go. Theffirst, embraced by the
Levellers, pointed to a much more democratic socilety than the

prominent resisters of 1642 had envisaged, while the second

justified that very destruction of the King from the tﬁought
of which those resisters had in the first instance recoiled.

It will be observed that the regicidal "ascendiug" theory'ﬁas
by no means wholly compatible with the (Puritan) Saintly ethos,
although the two are the salient features.of the regicidal
literature. The highly original use, by Thomas Hobbes and
Dudley Digges, of the "ascending" theory to defend the cause

of Charles I will also be noticed.
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INTRODUCTION .

In 1661, Bishop Robert Sanderson, a bitter but now
triumphant Royalist, reflected upon the events of the past twenty
years., He did so by way of a preface to Archbishop Ussher's
The Power Communicated by God to the Prince and the Obedience

‘required of a Subject, a work written twenty years earlier but

now published for the first time. The Bishop hoped that
eventually, with the restoration of a proper control over press

and pulpit, the publication of such works as The Power would become

unnecessary; but in the present unsettled situation it was fitting

that works favouring the divine right of kings and passive obedience
should make their influence felt, Among the people who would find
such a work unwelcome were, the Bishop held, th;se who,notwithstanding
the misadventures of the previous two decades, still believed "that.

the original of all government is from the people, and that the:

power which kings and princes have was derived unto them from the
people by way of a pact or cc;ntract... _{En_@_? that princes can
therefore claim no more power as of right belonging unto them than
the people sha. . think fit to entrust them withal; which the people

may from time to time, and at all times, as they shall see cause in

order to the public weal and safety, either enlarge or restrain at

their pleasure“.1

Sanderson's own understanding of politics was quite different:
for him the sovereign power belonged to a king "by the ordinance of

God, not the donation of the people. For he beareth the sword...

as God's minister, from whom he received it; and not as the people's



minister, who had no right to give it, because they never had it
themselves" . Consequently, he would hear nothing of the theory
that, as John Cook had put it in the speech which he had prepared
for the trial of I§ing Charles a dozen years earlier, magistrates
were "but the people's creatures",3 a theory which for Sanderson
involved fatal logical difficulties and was also incompatible
with the early history of human societies as recounted in the

Scriptures. He concluded that this theory, which made "such a noise

in the world", was intellectually ''but a squib, powder without

shot, that giveth a crack, but vanisheth into the air and doth no
4

execution''.

What Sanderson is describing (and contemptuously dismissing)
here, is what Walter Ullmann has called in the context of medieval

political thought the "ascending" theory of pol:’i’.t:"'.cs...5 According to

this general understanding of politics, the legitimacy of rulersﬁ
was the consequence of an "upward" conferring of authority upon them
by an entity called (often somewhat imprecisely) ';the people'.
Ullmann has shown the ubiciuity of this . notion of political
legitimacy in the medieval period of European history and, drawing

a general inspiration from his work, it will be my contention that

what might be called the hypothesis of the "ascending' theory does

a great deal to make intelligible the events and ideologies of the

first phase of the Great Rebellion in England. Thus while the
validity of Sanderson's contempt for the theory will not be in
question in what follows, it will be argued that the importance of
the "ascending" theory for the period concerned is beycnd question,

and that, far from having done "no execution", the "ascending"




theory of politics was the principal intellectual justification
for the war waged by the Parliamentarians against their king
(chapters 1 & 5), for the trial and execution of that king
(chapters 5 & 7), and for the attempt of the Levellers radically
to remould English politics in the image of a preconceived design
(chapter 6). Chapters 5 and 7 also deal with the developing '

tension between the "ascending" theory and the thrust of (Puritan)
Saintly politics in a period when "the people" were revealing

an exasperating lack of concern for the establishment of a Godly

commonwealth.,

The exact provenance of the "ascending" theory for the men
of the Civil War must be a matter for detailed historical
investigation. It may be said, however, that the evidence of early
modern European history strongly suggests that when groups found
themselves confronted by a tyrannous or heretical prince, there was
a tendency for these groups to take up the verbal commonplace of
medieval political thinking and to articulate their dissatisfaction
in terms of what we would recognise as the "ascending" theory of
politics, claiming to speak in the name of "the people" and
claiming that magistrates were in an important sense the creatures

of the pe(Jple -

This had been the case with the Huguenots in France, with
the Marian exiles, with the Scottish Covenanters and their sixteenth
century predecessors such as George Buchanan, and with the various
Jesuit inspired or influenced Catholic protests against persecuting

princes, though in these instances the main object of the exercise



was probably to contrast the divine origin of the pope's power
with the mundane origin of the power of princes and lesser
magistrates, thereby justifying the exercise of the pope's
"indirect" power in politics. With this helpful literature (some
items of which = as with the Huguenot Vindiciae Contra Tyrannos -

were actually reprinted during the period of the Civil War debates)

6

the Parliamentarians were in some degree familiar, and theilr own

contribution to it was to be massive,

Sanderson's preface, though profoundly hostile, provides a
useful summary of the "ascending" theory: magistracy was said to
be the creation of a people seeking their own welfare and benefit; -
the very existence of the magistrate was said to be the result of
an upward conferring of authority on the part of those who thereby
voluntarily subjected themselves to him, and the persistence of his
authority was almost invariably said to depend upon the satisfaction
of the people that their welfare and benefit were in fact being
served. Looked at in more detail, it will be seen that the theory
had two distinguishable strands, though in the Civil War period
its protagonists usually failed to distinguish these strands at all
clearly. More fundamental philosophically was the contention that
the "ascending" theory reflected what might be called the logic of
all just political relationships. Because no man c;uld establish a
natural claim to magistracy on account of inherent superiority, it
followed that civil society had to be the artificial creation of its
members and that the magistrate's limited powers were conferred upon

him by people who were seeking their own weal and who were in

principle his equals. Less fundamental, but nevertheless ubiquitous,

was the contention that the "ascending' theory provided an understanding



of the history of political relationships in English society.
Civil society in England (we will find it being said) had been
the outcome of a conditional upward conferring of authority,

and its original framework (within which king, Lords and Commons
had their respective roles) had been sustained in its essentials
until the present, and had thereby become traditional. It could
thus be said by the Parliamentarians of 1642 of Charles I and
his "evil counsellors' that their tyrannous intentions violated
not only the logic of all proper political relationships, but
also the English tradition of mixed monarchy. Subsequently, the
Levellers, becoming suspicious both of this tradition and of its

current protagonists, appealed more directly to the abstract

"

"ascending” theory and produced a set of alarmingly democratic

proposals against which their erstwhile Parliamentarian colleagues

found themselves obliged to do battle.

Much of the context for the continuing articulation of
the "ascending" theory was provided by the Royalist ''descending"
theory, which (as with Robert Sanderson) abhorred the notion that
magistrates were "but the people's creatures", and sought to expose
its intellectual and practical sortcomings by arguing that political
power came, in the most significant sense, from God. Conventional
Royalism in its various modes will therefore be examined (chapters
2 & 7) in order, by means of contrast, to become more fully acquainted
with the significance of the "ascending" theory which was seemingly
so rampant in the period in question. Students of the period are, of

course, aware of the verbal similarities between Royalists and



Parliamentarians, similarities which have led J.P.Kenyon to
comment on the 'remarkable unanimity... _/_;ith whic_‘qj early
seventeenth century Englishmen believed that they were bound
by the ancient constitution which had existed without change
time out of mind". Everyone, he tells us, "spbke the same

language".7 But verbal similarity, I will contend, overlaid

philosophical disparity.

Less significant historically, but intellectually arresting

nevertheless, i1s the use (which will be considered in chapters 3

& 4) of a modified "ascending" theory by two writers to support

the cause of Charles I. The first, Thomas Hobbes, left the country
in fear of the Long Parliament and lived to fight (philosophically)
on other days; the second, Dudley Digges, perished of camp fever
at Oxford in 1643, But the three pamphlets whicy he had by that
time contributed to the debate concerning the propriety of
resistance entitle him to rather more attention than he has
“hitherto received from students of the period. Here again, it is
hoped that the contrast between the ideas of these two and the
ideas of both the more other orthodox Royalists and the Parliament-

arians will help to provide a general illumination of the period.

What this work deals with, therefore; 1s the articulation
of political opinion during a relatively short but hectic period
during which the crisis in English affairs considerably concentrated
the minds of some of the country's inhabitants so as to procduce an
unprecedented surge of publication, causing Charles himself to
complain in 1642 that "every day produced new tracts against the

established government of church and state".8 It will be my aim



to treat this subject in a properly historical manner, making
the past intelligible by reconstructing it in accordance with
the evidence, endeavouring to restore something of the immediacy
of the emotional and intellectual experience of our predecessors

vhile at the same time eschewing those modes of discourse

(involving, for example, moral judgements, the taking of sides,
the giving of "verdicts") which are foreign to the historian.9

Passages quoted from seventeenth century works have been

modernized in spelling and punctuation.
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PARLIAMENTARY THEORIES

A Defensive Cause

If the great issue of 1640-41 had been the destruction

of the machinery of Charles I's conciliar government (together

with its principal agents), the great issue of the years immediately

following was the propriety of armed resistance to the king and

his new—-found party. His opponents claimed that armed resistance

had become a regrettable necessity in order to guarantee the

=

integrity of what has come to be called the "€onstitutional

Revolution" of 1640-41, which the king (or that "butcherly brood

of cavaliering incendiaries' surrounding him) 1might seek to

reverse if the traditional royal control over the armed forces were
allowed to continue. Our laws, it was said by a prominent

Parliamentarian, "would be no better than cobwebs to us" should

the king continue to be "sole master of the sword"

¢ and in
appealing for money and plate in order to raise an army, the
Houses alleged that "the enjoyment of the blessed fruits of this
present Parliament" was in danger of being "ruined by wicked...

hands', and that under God their only remedy was an armed force

"without which they were no longer able to preserve themselves,

or those by whom they were intrusted'.

Of those who rallied to Charles in 1642, a few no doubt had

always hated the pretensions of the Parliamentarians and had
resented the success of the reforming initiatives taken by the
Long Parliament. Others had been unhappy with official policy
during the 1630's, but by 1642 felt that the "Constitutional

Revolution" had substantially removed the suspicions which they
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shared with those who were to support Parliament about the onset
of a Continental-style absolutism. To these Royalists it now
appeared that it was the leaders at Westminster who were the
would-be absolutists, menacing our traditional constitution

more seriously than Charles had ever done. These misgivings
about the direction.qf Parliamentary policies must have
contributed substantially to the king's ability to sustain his

e L g d 4 e | &
position through a protracted civil war; and most significantly

in this context a léading Royalist pamphleteer, Dr. Henry Ferne,
suggested that honourable men had in effect changed sides in the
period 1640-42. Commenting sceptically upon the supposed
continued prevalence of the evil counsellors by whom the king
was sald by the Parliamentarians to have been "enthralled",
Ferne wrote that for every such counsellor there were 'above a
thousand of his good subjects, whose nobleness and honesty hath
still engaged them honourably, though to the weaker side; before
in behalf of the subject gfoaning under former grievances, nNow

in service to His Majesty opposed by popular fury..."5

The resisters of 1642 were men who, unlike Dr. Ferme's

"good subjects", could not accept that enough was enough.6 And

it will be the aim of this chapter to elicit the reasoning

whereby they sought to render their actions respectable. The
resistance literature indicates clearly that these men regarded
themselves first and foremost as being the likely or actual victims
of a violent attack by the king and his supporters. Thus Stephen

Marshall spoke for all Parliamentarians when in A Plea for

Defensive Armes he upheld the right of "a people,aspecially the
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representative body of a state...(after all humble remonstrances)
_[Eé7'defend themselves against the unlawful violence of the

supreme magistrate, or his instruments, endeavouring...to

7

deprive them of their lawful liberties'".  Another Parliamentary

pamphleteer insisted that the deputies of the '"God of peace"

ought to follow His example in being "kings of peace', and

"study to the uttermost to preserve...kingdoms and subjects 1in
perfect peace...and not to make war against them". It followed
that His Majesty could not without sin ''raise a civil war against
the Parliament and kingdom', and this somewhat tendentious

manner of describingxthe 1642 situation enabled the author to
recruit supporters for Parliament by urging his readers to oppose
the civil war; the subject should thus "prevent, oppose and
withstand it, for the preservation both of the king,kingdom,

Parliament, their own liberties, inheritancies, lives, persons,
families, estates and religion, and...unite all their forces to
extinguish the flames of civil dissentions already kindled among

us"—.8

Persistent rumours of pro-Stuart invasions and of an
army plot against Parliament lad previously alarmed MPs, and

Charles's attempt upon the five Parliameﬁtmen of January 1642

("such a desperate assault of the privileges of Parliament")’

had reopened in a more acute form the question of Charles's
trustworthiness: '"The i1ll satisfaction the people receiveéfarote
a hostile contempora§i7, notwithstanding the King's mighty
protestations to govern by the laws, to defend the Protestant

religion, privileges of Parliament, etc. springs out of this jealousy



that 1f it come into His Majesty's power to do otherwise, he

will do so"lo; and it was this appearance of untrustworthiness

(heightened, of course, by the suspicion that he was a crypto-
papist, it being known that papists held that faith need not be
kept with unbelievers) that Royalist pamphleteers would
henceforth try to expunge. "Whatsoever former pressures we

groaned under", argued one of their number typically, "as
Shipmoney and monopolies, are...so absolutely taken away as no

supposition can remain of their returning''. And to this author
it was scarcely conceivable that Charles's assurances about the
future could be anything but sincere since his supporters consisted .

mainly of persons who had been persuaded by these assurances and
who, having observed the laws of the land "unregarded and nullified"
by the Parliamentarians, perceived that these laws were '"either to be

revived, and justice executed by him, or not at a11".11

To the Parliamentarians, on the other hand, the king's
sudden departure from London immediately after the attempted
arrest of his leading opponents was not only a grave dereliction
of duty, but was also an extremely threatening turn of events.

And it can have come as no great surprise to them when the

ensuing period of total constitutional deadlock and propaganda

exchanges culminated in the king's erection of his standard at

Nottingham on August 22nd. 1642, Parliamentarians thus believed
that their struggle was a defensive undertaking provoked by a
slippery king and his bloodthirsty supporters; and the matter of

"who started on who" was to remain ome of bitter controversy. For

10,



their part, Parliamentarians had intended to correct the
constitutional imbalance which had in their view been produced by
more than a decade of Charles's Personal Rule and having gone a
considerable way towards the achievement of this end, they now

found that their opponents had determined to put them down by

force, perhaps even to extirpate them. Any soclety, William
Prynne argued typically, had a right to resist those who would
destroy its members, whether the destroyers were external invaders
or (worse still) "intestine" insurgents, as in the present case.
And he painted a vivid verbal picture of the appalling consequences
that would follow from any general disavowal of armed resistance
in the face of the king's "popish depopulating Cavaliers": "/W/ill
not every common soldier and officer be an absolute tyrant, equal
in monarchy to the great Turk himself...? Either thereforé this

resistance must be granted...else every officer and common soldier

will be more than an absolute... monarch, every subject worse

than a Turkish slave, and exposed to as many uncontrollable sovereigns

12

as there are soldiers in the king's army". = Henry Parker also

asserted that a Turkish-style tyranny would be the inevitable
outcome of a general acceptance of the doctrine that although kings
were limited by God's laws, it was outside the competence of

subjects to enforce these limits...,13 For Parker, indeed, the

maxim salus populi suprema lex was the "primum mobile"laof all

politics, and it was this maxim which in 1642 called for a

Parliament-led resistance to Cavalier aggression.

It seemed to Parliamentarians that their opponents were men

naturally drawn to violent solutions (an imputation suggested by

13



the very nare 'Cavalier") 1? not least (as Prynne suggested) because

s0 nany of them were papists seeking an opportunity to reintroduce
their faith at the sword's point = perhaps the only way this

could be done now that the crypto-papism of the Arminian faction

of the Anglican Church had been exposed and its domination ended.

That Catholics were merciless cut-throats, permanently bent upon
a reversal of the Reformation, was virtually a self-evident

truth to the men of 1642, a truth confirmed by generations of
beligerent propaganda and by recent events in Ireland. We are
told by Clarendon that even "very moderate men'" were disposed

to believe "all the ill that could be spoken of the papists",
including the allegation that "their strength and number was...

go vast within the kingdom...that if they should .be drawn together
and armed...they might not be willing to submit to the power which

16
raised then, but... _/_:Goul_g] give the law to both king and Parliacent".

Now this aﬁti-Catholic sentioment could not but damage the king's
cause in the eyes of many of his Protestant subjects, and it was
a sentimenttihich the Parliamentary writers both shared and

exploited, with John Goodwin being by no means untypical when he

declared that those supporting the king in arms intended to "root

out" the Saints and to spread 'that veil, or covering of Antichristian
darkness again over the face of the land, which God i::y a most

gracious hand of providence had rent and taken off many years since;
to leaven the whole lump of the land, the second time, with the

gour leaven of Romish error and superst:it:iotn"1...]'7 The fact that
Charles had accepted the arcmed support of Catholics was to the

Parliamentarians a clear indication of the corruptness of his cause.

English law forbade the arming of Catholics, aand how (it was asked)

14.



could a good cause ever involve itself with idolatry? Let

the Noyalists, wrote one Parliazentarian, "show one text of
Scripture that allows affinity with idolators, and to help then,
or be helped by them; to love the haters of God, or desire to

be loved by them"l? and for this author the king was quite simply

aming the Beast of Revelation, and setting himself even more
19

obstinately against God.

It was the notion of a defensive struggle against
Antichrist which, for a significant minority of Parliamentary
writers, provided the occasion for the introduction into the
debates of millenarian ideas. Antichrist, readers of John

Goodwin's Anti-Cavalierism were assured, was 'about to be destroyed
20

and cast out of the world": and while in the process many

resisters would suffer a martyr's death, Goodwin comforted thenm
with the thought that fighting the Cavaliers could well be the
last opportunity that men would have of dying for Christ before

his return. The author of A New Plea for Parliament was also

strongly of the opinion that the present troubled times, distressing
though they were (with "the father...against the child, and the
child against the fatﬁe'r")zl,_ were but the prelude to the Second
Coming: '"the irmcdiate forerunner of a cl-ear and warn day is a
misty mming"zg And this writer was convinced that the appearance
of the sun could not be long delayed, "“and that the very quarrel

in which Antichrist shall fall...is now begun in this l:.imgdom"'....2

Jeremiah Burroughs also concluded that "the time is...at hand for

the pulling down of Ant;:lchrist"',..24 and had no doubt that it was

15,
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nothing less than divine Providence which lay behind the
aggressiveness of the king's supporters: "...you see Babylon
must down /and/ God will so order things, that the papists
shall by their malice be put upon such plots and enterprises,

that they shall make themselves liable to the justice of the

lawe.o _/_Zn_c_l_7 inferior magistrates, assisted by the people, shall

in a just way fall upon them".25

The defensive character of Parliament's commitment to
military action was also conveyed by the analogies commonly used
by its apologists. These analogies were concerned with what
might be termed the "miscreant authority" who, by his aggressive
conduct, was guilty of undoing those entrusted to his care.
Parliament's enterprise was illustrated by reference to the insane
general who wanted to fire on his own troops, the demented father
who attacked the mecbers of his own family, the shepherd who
became a wolf, the destructive park-keeper who laid waste to the
land which he was employed to protect, and the ship's pilot who

26

deliberately sought "to split thee upon the rocks'. The miscreant

authority, it was manifest in 1642, needed restraint: subsequently

more drastic reczedies would be seen to be necessarye.

A Scriptural Cause

But how, the Parliacmentarians were obliged to ask themselves,
could even a defensive recourse to arms (albeit against a Catholic-
backed tyrant) be consistent with certain passages in Scripture,
Scripture which they all regarded (at least formally) as the over-

arching authority of authorities? The passages principally concerned




here were Romans 13 and 1 Peter 2 in the New Testament and those

in the 01d Testament concerned with the dispute between Saul
and David. For the Parliamentarians these were texts which had
at least to be neutralised. "It is the divine that nust settle

the conscience",27 warned Henry Ferne, and the Parliamentarians

could not but agree. But of 'the divine" there were to be

differing interpretations.

"Let every soul _[_?an Ronans 1_1}_7 be subject unto the higher

powvers. For there is no power but of God; the powers that be

are ordained of God. Whostver therefore resisteth the power,
resisteth the ordinance of God: and they that shall resist shall
receive to themselves daznation. For rulers are not a terror to
good works, but to the evil. Wilt thou then not be afraid of the
power? Do that which is good and thou shalt have praise of the
same. For he is the minister of God to thee for good. But if

thou do that which is evil, be afraid; for he beareth not the

sword in vain: for he is the minister of God, a revenger to

execute wrath upon him that doeth evil". 1 Peter 2 urged the faithful
to "Submit yourselves to every ordinance of man for the Lord's sake:

whether it be to the king as supreme; or unto governors, as unto
them that are sent by him for the punishment of evil doers and

for the praise of them that do weil".

The Parliamentarians believed that Paul and Peter had in
mind here legitimate rulers exercising authority, rather than anyone
wvho happened to be in a position of power and able to inflict his
will upon others. And while they asserted that "powers'" clearly

included inferior magistrates (such as Peers and MPs), as well as



princes, they found it inconceivable that the tyrant and those

A8

whom Philip Hunton called his "subverting instruments™ could

find any protection in these texts, for by definition the tyrant
did not suppress evil, nor did he praise those who did well.

And surely when the Apostle held that "the powers that be are
ordained of Cod", he could not have been implying that God
was the author of tyranny. It was clear to the Parliamentarians

that (as one of their nuxber wrote in 1643) "tyranny is no

ordinance of God and He that commands us to obey a king does

29

nowhere subject us to a tyrant'. Indeed, for Samuel Rutherford,

tyranny was positively satanic; it was,he held, a "maxim of
divinity" that "tyranny being a work of Satan, is not from God,
because sin...is not from God; the power that is, must be from
God; the magistrate, as magistrate, is good in tﬁe nature of
office, and the intrinsic end of his office (Rom.xiii.4) for he
is the ninister of God for thy good...therefore, a power...to
oppress, is not from God .dut from...the old serpent"?o Jeremiah
Burroughs also stated categorically that only persons exercising
"authority" were protected by Romans 13, and he differentiated
between "authority" and mere strength ("By power I do not mean
strength, but authority") and for him (as for virtually all
Parliamentarians) "authority" arose in respect of the consent

of those subject to it. Therefore what was "got and merely held

by force without any consent or agreecent, was no power /within
the terms of Rocans 13/, no authority at all, but might be

resisted, notwithstanding that _/_'Epparen_t] prohibition".n

For Williaa Prynne, likewise, the tyrant, far from




exercising authority, became a private man, having by his
tyrannous acts "quite denuded himself of his just regal authority"”,

32

and, of course, of the protection given by Romans 13.”" Similarly

with Stephen Marshall: it was indeed required by the Apostle,

he wrote in 1643, that we "be subject to the higher powers which
are ordained of God, and not...resist the ordinance of God",

but there was here '"not one word that we may not resist the
tyranny of men...unless any will say that tyranny is Cod's
ordinance". Certainly 'We must be under the authority of rulers,
that is, under their legal commands', but this did not mean '"being
at the dispose of their illegal wills...their lawless lua='.t::=."'.....33
Most significantly, Marshall proceeds to argue that the protection
of Romans 13 is conferred not merely upon princes, but upon "that
power, which by the original and fundamental constitution of any
people and nation, hath authority to make laws which shall bind
the whole nation... _[_5:1_:_:1_7 to judge every persom...in the nation

deteminatively".a& In England, therefore, it was 'King and

Parliament" who were covered by Romans 13, and Marshall is able to

" " * 35
translate” the text accordingly.

i

For the Parliamentarians, the logical outcome of their

understanding of Romans 13 and I Peter 2 was the contention that
the office of the pagistrate was in principle distinguishable from
his person. Charles Herle thus spoke of the king's ''double
capacity",36and it was this separation of office and person which
helped Parliamentarians to claim that they were opposed to Charles's

personal (and misled) will rather than to the monarchy as such.,

The tract Scripture and Reason Pleaded for Defensive Armes argued

19.



that by "higher powers'" Romans 13 meant "all civil legal authority“;-

vhich authority had in the circuxmstances of 1642 to be distinguished

fron "the person _{_B-f the magistrat_g_T in the concrete", lest
the Apostle's injunction to cbedience "might be understood of
his personal cormands without or beyond, or even against his
authority".37 It was now important to make this distinction,

go the authors of the tract perceived, because only violent

resistance could repel the tyrant; and if Romans 13 were to be
distorted so as to grant him immunity, then God's blessed ordinance
would be turned into a veritable curse for mankind to bear. It
had therefore to be made clear that "the Apostle... banishes
tyranny out of the context, describing everywhere a righteous

magistrate, and not a tyrant". The text, then, allowed "him that

is a tyrant no security that he shall be endured and not resisted

even with arms".38

Jeremiah Burroughs' analysis of Romans 13 also led him to
the view that the monarchy had two distinguishable aspects, the
geparation of which became icportant in the context of resistence.

Burroughs insisted that we should be able to distinguish between

39

""the man that hath the power" and "the power of that man". Now

Burroughs strictly disavowed any acbition to resist ''the power”,
for this was clearly inviolable according to the terms of Romans 13,
But as for "the illegal will and ways of that man', it was quite

clear that these could be resisted without the least offence to

40

the Apostle's text. For Samuel Rutherford also this text called

for a distinction between "the power lawful" and the "sinful person"
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who for the tice b;ing abused 1it. It therefore followed fronm
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Romans 13 "that all subjection and obedience to higher powers...
is subjection to the power and office of the magistrate in

abstracto or, which is all one, to the person using the power

lawfully, and that no subjection is due by that text...to the

Y.

abused and tyrannical power of the king'. Resisting "'the

power" was therefore absolutely forbidden by the text, while
"he who resisteth the man, who is the king, cormanding that
which is against God, and killing the innocent, resisteth

no ordinance of God, but an ordinance of sin and S:at:an"...,"3

Henry Parker cocplained that '"Court parasites"44 would

have nothing of this distinction which Romans 13 so plainly
demanded; rather they insisted on a "subtle conjunction"” of the
office and "the will or pleasure of a prince", alleging the
inviolability of both. Parker's reposte was that "because the

will lies under an indifferency of commanding the ill, as well

as the good, we may lawfully embrace that part and power only
of his will which is to good...and we may reject the other, which

makes him a bloody tyrant".t.s

As interpreted by the Parliamentarians, then, Romans 13

and I Peter 2 tended to become in effect texts indicating the
propriety of resistance in certain circumstances. That is to say,
they held that when the subject found himself face-to-face with
a so-called magistrate who (in the words of Scripture and Reason

Pleaded for Defensive Armes) "bears the sword, not only in vain

in reference to any good intended by God's ordinance, but altogether



contrary to it: and is so far from being the mnister of Cod,
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that he is...a ninister of his own lusts', resistance would be

a justified response on the subject's part. What is probably
the most forthright contemporary application of Romans 13 to
British affairs caze from the pen of Sacuel Rutherford,though
his exzphasis on religious grievances is characteristically
Scottish. The lawful ruler, he wrote in Lex Rex,was not to be
resisted for "he is not a terror to good works, but to evil'.

On the other hand “the man who is a king may cormand an
idolatrous and superstitious worship, send an army of cut-throats
against them.../who/ refuse that worship, and may reward papists,
prelates and other corrupt men..._/_'_f'h_g_'f teach and write Aminian-
ism, and may imprison, deprive, confine, cut the ears, and slit
the noses, and burn the faces of those who speak and preach

and write the truth of God; and may send armies of cut-throats,
Irish rebels and other papists and malignant athcists, to
destroy and murder the judges of the land _[_T.B.Parliamentme_r_l_-/.
and innocent defenders of the reformed religion,&c.,— the

man, I say, in these acts is a terror to good works = an
encouragement to evil, and those that do c£70d are to be afraid
of the king, and to expect no praise, but punishment and vexation
from hin; therefore, this...text will prove that the man vho is
the king, in so far as he doth those things that are against his
office, may be resisted...ﬁo_t_'_-f we are to be subject to his power
and royal authority in abstracto, in so far as, according to his

office, he is not a terror to good works, but to evil".47

Construed this way, we are assured by Rutherford that Romans 13

¢



would "torture Court parasites"aa; and so convinced was Willianm

Prynne of the correctness of this type of construction that he
pictured hicself wresting the "sword" of Romans 13 from the

hands of the Royalist Goliath and cutting off the latter's ownm

4
head with 1it, ’ there being, as he remarked, "scarce any more

pregnant text against the tyranny, the boundless prerogatives,
the illegal proceedings of kings...in all the Scriptures, than

that of Romans 1.‘3“.50 And in vain did the Royalists wring their

hands over what secemed to thenm a criminal distortion of the

divine word.51

The Parliamentarians had also to confront David's
conspicuous refusal to lay hand upon the sleeping Saul, even
though David was a man of special providential significance
and even though Saul had wronged him mightily. Parliamentarians
pointed out that no more than David did they intend to injure
the king ("No man pleads that any Davidshould kill the Lord's
Anointed; yet he may defend hiimself against his unjust violence,

. . > .
as David...did"); 2 indeed, they intended to rescue him from

the thralldom of those who had seduced him. A significant

passage in Lex Rex shows both the strong desire of the Parliament-

arians to see themselves in a defensive posture in the war and
their determination to be bound in the context of the Saul-David
confrontation only by the latter's refusal to harm the former in
deliberate cold blood. Saul's arcy, Rutherford argues, consisted
of people who genuinely considered David a traitor. Our own
situation was quite different, for the king's supporters could
by no imaginative agility be conceived as people conscientiously

doing what they took to be their duty. Such was their malignancy,



in fact, that Rutherford found it plausible to transfomm
them into heretical aggressors from beyond the seas: "if
therefore an arny of Irish rebels and Spaniards were sleeping
in their camp, and our king in a deep sleep in the midst of

then, and these rebels...actually besieging the Parliament,

and the City of London, most unjustly to take away Parliament,

laws,and liberties of religion, it should follow that General
Essex ought not to kill the king's majesty in his sleep, for

he is the Lord's anointed; but will it follow that General Essex
may not kill the Irish rebels sleeping about the king; and

that he may not rescue the king's person out of the hands of
papists and rebels, ensnaring the king, and leading him on to
popery...? Certainly from this example this cdnnot be
concluded. For armies in actual pursuit of a whole Parliament,
kingdom, laws and religion (though sleeping in camp).... may
be...killed, though sleeping".53 And if the king had been in
danger at Edgehill, surely (the Parliamentarians argued) they
could not be held responsible who had so often ircplored him to
return to London to settle his differences with his loyal
Estates. It was also pointed out that David had been prepared
to resist Saul and his cut-=throats (he had assecbled six hundred
men at Keilah - hardly the response of a man who believed that
either flight or "prayers and tears" were the only remedies

for the depradations of a tyrant) and this resistance was said
by the Parliamentarians to be analagous to that which they were
undertaking.currently, and we thus find both the Earl of Essex

S
(as in Lex Rex) and Sir John Hotham cast in David's role. 4

n
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Ascendine Politics: the Philosophy of Resistance

Implicit in the treatzent by most of the Parliamentarians
of Romans 13 and I Peter 2 was the conviction (more often made
explicit in other contexts) that in post-biblical times, only
in the most general and abstract sease could it be said that
political power was of divine origin. The Old Testazent
revealed, it was conceded, that long ago God has established

what one Parliacentarian called "'t:lu=:archy"'55 by granting a

"eormission'to certain rulexrs"extraordinarily and irmediately’.
But as Henry Parker wrote, '"this age...knows of no miracles
remaining'"; and it could therefore be assumed that "God does
not immediately and otherwise than by the same providence as
rules in other huxan affairs either design the persons or
distinguish the prerogatives of any kings or potentates...These

> And human provenance (as

things are _503_7 left to men.ee
thus understood) did not irply that the rulers concerned had an
inferior status to those "thearchs" who hal previously enjoyed

a cormission irmadiately from Cod, for'when...a right is conveyed
...by means of a public fundamental oath, contract or agreecent

of a state, it is equivalent ...to a divine word; and within the
bounds of that public agreencnt the conveyed power is as obligatory,

as if an irmediate word had designed it".sa

Because Cod wanted to secure an . ordered life for His
creatures, the Parliscmentarians did not doubt that He had ordained
political power in general and instructed méh to be subject to it.
But within the several ccrmonwealths, it was clear to the

Parliamentarians that the specific regime and the specific office-
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holders were the creatures of "the people". '"That there be in

L

all societies of men...a government", wrote Charles Herle,
"(capable of its end, safety) is out of question, God's
institution and moral; but that this government be so, or so

moulded, qualified and limited, is as questionless from the

39

paction or consent of the society to be governed". The Wounded

Conscience Cured, William Bridge's critique of Henry Ferne, contains

the same distinction, the former's advocacy of resistance being
immediately deduced from it in a passage of considerable

gignificance: '"We distinguish...the power abstractively considered

from the qualifications of that power, and the designation of

a person to that power. The power, abstractively considered, is from

God...but the qualifications of that power, according to the
divers ways of executing in several forms of government, and

the designation of the person that is to work under this power,
is of*man..._£i7£ the person intrusted with that power shall not
discharge his trust, then...it falls to the people, or the

representative body of them, to see to it".60

Essentially, the same distinction occurs inm Philip

Hunton's Treatise of Monarchie, where he sees a contrast between

the "undefined being" of political power as "God's immediate
ordinance", and political power in its "specificated and determinate
being".61 In his Vindication of the Treatise of Monarchie, Hunton
treats this distinction at somewhat greater length. A people, he
writes, have "a power of resigning up their natural liberty,

to be governcd by one or many; after this or that form as they

shall judge fittest. God ordaining that powers should be to such

e



an end _{:{.c.as specified by Romans 1_§_7, hath thereby...

ratified any consent or contract which people may make of
parting with their liberty and giving magistrates a common power
orer them to that end. And God's not prescribing any rule or

measure of power by His ordinance of authority, hath left it
in the people's liberty, to resign up themselves according

to such rules and terms, as they judge fittest, so it be such

62

as the end of His ordinance may be attained thereby'. = Hunton's

main point here is that the act of subjection on the people's

part is the cause of specific political authority: ''The duty

of subjection 1s the original of the power of authority. People

by becoming debtors of subjection do set up authority"; and it
was the people's privilege to set the conditions upon which this
authority would be exercised. Thus "by stinting and terminating
the duty of subjection [fhe_if do put bo{mds and terms to the

power of comanding".63 In its "specificated" and "'determinate"

form, then, political power was recognised by Hunton and his
fellow resisters as being at the disposal of the community; and

1t could not be supposed (they _held)' that the community had been

so careless of its well-being as to denude itself of the power

to resist the tyrant's onslaught.G4

Parliamentarians should thus be seen as embracing some

variant of what Walter Ullmann would call an "ascending" theory

of politics to justify their armed resistance to Charles I.
According to this theory, governors, who are taken to have no

natural political superiority over others ("for no man cometh out

'7.



of the womb with a diadem on his head or a sceptre in his hand"')?5

receive their right to rule by dint of some kind of contract,
compact, agreement, trust or covenent. Jeremiah Burroughs
.puts the matter succinctly in A Brief Answer to Dr.Fernes Book:

"the foundation of all power that such and such men have over

others will be found either from election or covenant,which

will come to all one"i...66

And this was taken to hold good even
in respect of hereditary monarchy, because, as Samuel Rutherford
explained, "in hereditary crowns, the first family being chosen
by the frée suffrages of the people, for that cause ultimate,

the hereditary prince commeth to the throne, because his first

father, and in him the whole line of the family, was chosen to

*

the crown and propter quod unumquodque tale, id ipsum magis taleﬁz

Some kind of consent was necessarily implied by the

e ]

"ascending" theory and conditions almost invariably said by its
protagonists to have been imposed upon rulers by those from whom
they derived their authority. Regimes were thus understood to
be "mere human institutions'" established originally by "human

power...and subordinate still thereto, as the creature to 1its

08 While God was to Samuel Rutherford unquestionably

creator'',
the causa causarum, it by no means followed that He did not work
through the mediation of other agencies in His general superintend-

ence of Creation, as He 1lit the earth by the mediation of the sun.

So, in the establishment of particular regimes the people were to
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be considered as "a sort of vicarious cause in God's room', -~ and

it followed that "the people in power are superior to the king,
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because every efficient and constituent cause is more excellent
than the effect...but the people is the efficient and constituent
cause, the king is the effect; the people is the end...and

the people appoint and create the king out of their indigence

: 7
to preserve themselves from mutual violence". 0

The presence of a specifically "ascending" theory in
the "official" thinking of the Parliamentaiiams is attested by
the important Remonstrance of the two Houses of May 26, 1642,
- a document which, in the words of a modern scholar,"remained
to many the most decisive and acceptable statement of their

71
case'. Here the Houses deplored the "infusion" into princes

of the "erroneous maxim" that "their kingdoms are their own,

and that they may do with them what they will, as if theirkingdoms
were for them, and not they for their kingdoms". The truth of
the matter was that princes "are only intrusted with their
kingdoms...and with their people, and with the public treasure
of the commonwealth...and by the known law of this kingdom the
very jewels of the crown...are only intrusted to him for the use
and ornament thereof". The prince's powers could properly only
serve ""the good and safety and best advantage'" of the whole kingdom,
and "as this trust is for the use of the whole kingdcm, so ought
i1t to be managed by the advice of the Houses of Parliament whom
the kingdom hath _[513_9_7 trusted for that purpose, it being their
duty to see it discharged according to the condition and true

intent thereof, and, as much as in them lies, by all possible
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means to prevent the contrary'. As one would anticipate, it was

the pamphleteers who clarified and exploited these ideological



intimations, and among the protagonists of Parliament's cause
were a number of writers who succeeded in articulating a more or
less coherent theory of resistance in which some form of the

"ascending'" schema was deployed.

"Power is originally inherent in the people", wrote

Henry Parker in Observations upon some of His Majesties late Answers
and Expresses, "and it is nothing else but that might and vigour

which such or such a society of men contains in itself". It
followed that "power is but secondary and derivative in princes,
the fountain and efficient cause... _/jein_gj the pe0p1_e“.73 All
rule, Parker was thus able to report later in the pamphlet, "is
but fiduciai:y"mz any particular prince was consequently '"more
or less absolute, as he is more or less trusted...and...since

it is unnatural for any nation to give away its own propriety

in itself absolutely, and to subject itself to a condition of
servility...we must not think that it can stand with the intent
of any trust, that necessary defence should be barred, and
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natural preservation denied to any people" ~, Consisteatly with

the 'ascending'theory, he argued, as did almost all Parliamentarians,
that monarchy was no more divine than any other form of rule.

After the Fall, men had no doubt in the first insta.nce seen
monarchy as a remedy for the inconveniences caused by their
competitive jostlings. But when monarchy, sliding into tyranny,
became a remedy almost as bad as the disease, and when the
appointment of ephori to check the monarch's despotical tendencies

merely led to further conflict, men had naturally turned to some

form of representation. That Parliament, England's representative

body, was ''the voice of the Kingdom"76forme& the premise of Parker's

1O



argument in 1642 for the potential sovereignty of the Houses,
a potentiality which, he believed, should be asserted now that

the constitutional deadlock faced the whole society with the

prospect of ruin.

Parliamentary writers dismissed the idea that in creating

a government, the people of any locality had relinquished so

much authority to the magistrate as to afford him what William

17

Bridge called a '"'supra-supremacy' "and to leave them remediless

in the event of serious governmental misbehaviour. For these

writers the maxim salus populi suprema lex conveyed the essence

of politics, and no right of the magistrate (given that magistracy _.

was only a means to an end) could stand against the people's

safety. It was neither possible nor just, wrote Parker in his

Observations, "for any nation to enslave itself, and to resign

its own interest to the will of one lord...and...to have no right -

to preserve itself., For since all natural power is in those who

obey, they which contract to obey to their own ruin...are felonious
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to themselves and rebellious to nature'. Stephen Marshall

similarly could not see how a people could strip itself of its
natural right of self-defence, especially where ''their protector

would prove their murderer... _/_an7 will...send, or suffer a

company of thieves or murderers to go in his name,‘and spolil and
destroy them that do We].].".79 William Prynne also held it to

be unthinkable that in instituting civil society, men had
abandoned all right of armed self-defence. For just as subjects
were restrained by fear of punishment by the magistrate, so -
magistrates were restrained by fear of resistance. He thus

believed that the consequence of the doctrine of non-resistance
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would be the speedy degencration of all monarchies ito tyrannies,

with "everyone...thereby... exposed as a voluntary pre y to the

. 8
arbitrary cruelty...of the greatest men'. 0

Ascending Politics: the English constitution and its Histo

Now for the Parliamentarians the ''ascending" theory

not only explained political relationships in a philosophical
manner, it also provided an understanding of the origins and

history of the English constitution. In this context, the

"ascending' theory was usually articulated in terms of

"fundamental law" and in terms of '"mixed monarchy', and opposition

and resistance legitimated at least in part by these ideas can

be observed in the works of a substantid number of Parliamentary

writers, as well as in the pronouncements of the Houses themselves,

As J.W. Gough has shown, the idea of fundamental law in

contemporary English thinking is vague and has a considerable
emotional as well as empiricél significance. Both Royalists

and Parliamentarians used the notion of fundamental law in the
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sense of "principles supposedly inherent in the English Constitution";

and beca\ﬁse both monarchy and Parliament had gone beyond the

bounds of what was traditionally expected (Charles,for example,

with Shipmoney and the attempt on the five Parliamentmen; the

Houses, for example,with the expulsion of the hshops from the Lords

and the Nineteen Propositiong both became vulnerable in some degree

to the lash of the fundamental law idea. For Parliamentarians the

fundamental laws were those immemorial laws by which the community

had originally established, and by which it still maintained, a

pluralist constitution requiring for its normal functioning the



co-operation of the Estates of monarchy, aristocracy and commons;

and to subvert the fundamental law was for these people to
transform this mixed monarchy into an absolute monarchy. In
condemning the strongly monarchist sermons of Roger Manwaring,
John Pym had thus in 1628 identified the unfortunate cleric as
an enemy of the fundamental law: the law, Pym declared, "whereb&

the subject was exempted from taxes and loans not granted by the
common consent of Parliament, was not introduced by any statute,
or by any charter or sanction of princes, but was the ancient

and fundamental law, issuing from the first frame and constitution

of the kingdom". 82

But 1if Manwaring was an enemy, the arch-enemy of fundamental
law had been the Earl of Strafford, and the Act of Attainder which
cut him down spoke of his endeavour "to subvert the ancient and
fundamental laws and government...and to introduce an arbitrary
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and tyrannical government against law". Having disposed of

the arch-enemy of the fundamental law, Parliament found that

many others were eager to continue the work of subversion, and

the Grand Remonstrance held that at the root of the mischiefs

identified in the document was "a malignant and pernicious design
of subverting the fundamental laws and principles of government,
upon which the religion and justice of this kingdom are firmly
established".84 MPs accused "Jesuited Papists', bishops and
other corrupt clergy together with the king's evil advisers,

of being the main offenders. In particular,these malignants

had sought "to disaffect the King to Parliaments by slander and

false imputations", and had put him "upon other ways of supply"
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than legal Parliamentary ones. And in general, they were
accused of urging that the king's government "must be set free

. . 85
from all restraint of laws concerning our persons and estates'.

The constitutional significance of the idea of fundamental
law is shown clearly in the works of Charles Herle. Herle

distinguishes between "superstructive" laws which can be
altered or repealed while the frame of government remains

unimpaired, and the unwritten fundamental laws. Thus "if we
would know what is meant by those fundamental laws of this
kingdom...1it 1s that original frame of this co-ordinate government .
of 3 Estates in Parliament: consented in, and contrived by the
people in its first constitution, and since in evefy several

reign confirmed both by mutual oathes between king and people, |
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and constant custom time (as we say) out of mind". It followed,

of course, that for Herle (as for other Parliamentarians) there
was no fundamental difference between elective monarchy and the
hereditary monarchy which had been established by fundamental

law in England. The English could (like the Poles) have decreed -

that new kings should be elected; but instead ''successive"
monarchy had been preferred, '"that wars and tumults might be
eschewed in the commonwealth,which we see oftentimes to happen in

electives kingdoms'. 87

Herle's main contention about the content of the English
constitution wa Efn normal times English government was the joint
responsibility of the three Estates: England, he reported, "is not
simply a subordinative, and absolute, but a co-ordinative and
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mixt monarchy". =~ Therefore, although Peers and MPs were clearly

i
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subjects as individuals, aseembled together in thelr respective
Houses they were the king's equals, and capable in certain
circumstances of overruling him. For in abnormal times of crisis,
two Estates could "supply" the deficiency of the third in the
event of any dereliction of duty ('"co-ordinates supply each
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other"), ~ and this "supplying" was clearly provided for in

the original constitution as devised by the people and consented
to on a continuing basis by successive generations of English-
men and by successive English kings. Parliament's Militia
Ordinance was therefore "but an occasional supply of this
co-ordination of the government (in case of one part's refusal)
lest the whole should ruin, and to continue...until a law may
be had ..../For/ in a co-ordinate and mixt government, one part's
refusal exempts not the other from its duty, nor must it defraud
the whole of its safety...j_?his bein_gj the very end of...

g & 90 &
co-ordination', Parliament, consequently, was no mere

council of advisers, for then the king rather than the electors
would have selected them. Indeed, the Houses had been "assigned
to him by the first constitution of the government, from the very

same consent of the people that first made the king, and by

succession him [{.e.Charle_g:/- that king, in whom the first king

still lives as in a corporation...which dies not".g-l Parliament

92

was in fact '""the great centurion of the kingdom,”" ™ with the

Houses ("supplying'" Charles's deficiencies) seen by Herle as

springing to its rescue when ruin threatened.93

The importance of representative institutions for Henry

Parker has already been referred t:o...,94 In combination with a
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moderate prince, they produced what Parker called a "well-
balanced...mnarchy",95 enabling a society to govern itself
without relapse into either anarchy or tyranny. For Parker,
two main consequences followed from this position. In the
first place, he viewed any attempt to undermine the status of
Parliament as a disastrous departure from the traditional

framework of English politics. Now the 1630's, a decade without
Parliaments, had seen just such an attempt, and Charles's refusal
to summon the representatives of the state was in Parker's view
perfectly deplorable, ''the grievance of all grievances...the
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mischief which makes all mischiefs irremediable''. What had

made the situation in England "almost hopeless'" was the fact
that Parliaments were "clouded and disused, and suffered to

be calumniated by the ill-boding incendiaries of our state".

Equally disturbing for Parker had been the ruling in the Shipmoney

case, a ruling whereby Parliament's traditional control over
taxation had been circumvented in such a way as to indicate that
our "well-balanced" monarchy would shortly be replaced by an

absolute monarchy wherein representative institutions would be

unknown and the estates and liberties of the subject would be at

the king's disposal: "_/_i._jf we grant Shipmoney...we grant all
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besides"” ~ was Parker's desperate comment in 1640.°

The second consequence was that in a situation of
potentially ruinous constitutional impasse, such as had arisen
in 1642, it was the representative body, acting upon the over-
riding maxim salus populi suprema lex, which should exercise

sovereign power over socliety. Parliaments, Parker went so far

&M
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99 and 1t was the will of

as to declare, were "infallible",
Parliament that should be asserted in order to rescue a

deadlocked polity. For the time being, therefore, our mixed

monarchy must give place to the sovereignty of Parliament and
ordinary legality must give place to the higher legality of
necessity, just as Fawkes's ordinary legal right to a fair
trial would have had to give place to the necessity of running

him through if one had come upon him in the act of lighting the

1
match. 00

According to William Bridge, the authority of both
Parliament and the king arose originally from popular delegation
and has as its objective the safety and wellbeing of the state.
When the king himself became a threat to that safety and well-
being, the duty of preserving the state devolved upon the Houses,

and the proper performance of this duty depended ultimately
upon an ability to take up arms against the miscreants who
supported and encouragej the prince ("those that are malignant

abmit the King's perscm")?.'0:l Bridge is thus able to suggest that

the Parliamentary army could be likened to the Sergeant=—at=-arms
whom Parliament, as the highest court in the land, could send
to apprehend public enemies. It is in The Wounded Conscience

Cured that Bridge explores the "Sergeant=-at-arms" theory most

fully: "seeing the king is to look to the safety of the kingdom,
and because he is trusted therewith by the people, and the
parliament are as well trusted by the people with the safety of
the land, it is their duty in case of danger to look to it, which
they are not able to do, and make good their trust, unless they

have power to take up arms against an enemy when theprince is misled
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or defective...It 1s out of doubt agreed on by all, that the
parliament hath a power to send a sergeant—at—arms to bring up
such an one as is accused before them, and if they have a
power to send one sergeant-at-arms, then twenty, if twenty

be accused...then ten thousand, 1f there be ten thousand

. 102
accused; and so more or less as occasion serves...'.

Charles Herle's doctrine of “"supply', referred to
above, is very similar to the justification given by William
?rynne for Parliament-led armed resistance. Where a public
trust had been originally committed to three agencies, a
violation of trust by one laid an obligation on the others
(even where they were in formd terms "inferior trustees")]'o3
to assume the governance of the state, even if this involved

armed resistance to the supreme magistrate. Prynne explained

that "the care and safety of our realm by the original politic
constitution of it, hath always been...committed jointly to the
King, the Lords and Commons inParliament,by the unanimous
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consent of the whole kingdom''. A failure on the part

of the Houses to govern the state when the king'reneged upon

his political obligations, as well as destroying the common-
wealth, would alsc be against 'their very allegiance to the

king himself, by encouraging him in, and consenting unto these
proceedings, which would make him not to be a king, but a tyrant,

and destroy him as a k:"i'.ng......«.."1.105

The theories of Herle and Prynne both appear to be

expanded versions of one propounded by the Houses themselves on

May 19, 1642. On that occasion, Parliament maintained that "the
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kingdom must not be without a means to preserve itself', and

that normally king and Parliament had jointly provided "in an
orderly and regular way" for "the good and safety of the whole";
but as the monarch was but one individual who might for a
variety of reasons be unwilling or unable to discharge his trust,
in an emergency the nation's constitution provided for the
devolution of the whole duty of self-defence upon the Houses.

Thus "the wisdom of this state hath / in these circumstances/

intrusted the Houses of Parliament with a power to supply what

should be wanting on the part of the prince...".106

Philip Hunton's stance in the Treatise of Monarchie is

professedly that of a conciliator, "endeavouring a thankless
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moderation 'twixt two extremes'". It is certainly true that

the "sergeant-at-arms" theory, the doctrine of supply and their

like find no support in this quarter, and that Hunton has

sufficient detachment to point out that Herle's Fuller Answer

gave to the Houses the same sort of absolute power that the king's

opponents aomplained about so bitterly when it was apparently

given to him as a consequence of the Shipmoney decisi".on...m8

At the same time, however, there can be no doubting
either Hunton's sympathy with Parliament's cause or-his advocacy
éf armed resistance. It has already been seen that for Hunton
rulers other than those directly appointed by God owed whatever
degree of political power they exercised to the consent of the

governed. Some nations (such as the Turks and the Persians) had

chosen to '"resign up themselves” to an absolute ruler,although

even an absolute ruler was not immune from resistance if his rule




degenerated into a ""monstrous tyranny",lo9 and David had been

prepared to resist Saul when such a degeneration overtook his
government. English government, however, had always been
limited, and took the form of a mixed monarchy, that is to say,
it was a regime of three Estates which took its designation from
its primary element. The leading characteristic of mixed
government (of whatever form) was that the sovereign power
(essentially for Hunton the legislative power) was shared by
monarchic, aristocratic and democratic elements, the concurrence
of all three being necessary for law-making. It was Hunton's

contention that with such a regime there could, by definition,

be no constitutional way of adjudicating between the claims of

the Estates when "exorbitancies" threatening the frame of
government itself were alleged, for if such a power of adjudication
were to be vested in any one of the Estates, it would necessarily
assume the sovereign power leavingﬁthe others as mere onlookers.
Therefore the final appeal in such an exigency lay, not to a
constituted authorify, but to the people at large, and "every
person must aid that part, which in his best reason and judgement

stands for public good, against the destructive", 10

Thus while Hunton denied that the Houses coyld constitutionally
claim to "supply" the king's shortcomings, he held that it was the
duty of the Estates to preserve the frame of government within
which they operated, and that the evidence indicated that the
individual's support should be given to the Houses. Putting forward
this recommendation, he drew attention to "the long and purposed

disuse of Parliaments" and to the fact that those about the king




harboured "a grand intention and plot of altering the government
of this kingdom, and reducing it to an arbitrary way".nl
Hunton's treatment of the crucial miltia question is especially
interesting: he does not urge the legality of Parliament's
Militia Ordinance, but nevertheless regards it as“justified in
the circumstances, for 'in case the king should misemploy that
power of arms to st;:'engthen subverting instruments; or in case
the laws and government be in apparent danger...in this case the

two Estates may by extraordinary and temporary Ordinance assume

those arms wherewith the King is entrusted, and perform the

Ring's trust". 1

In neither its philosophical nor its constitutional

phase could the "ascending" theory accept that naked force might

in itself create or sustain a legitimate political establishment.
Legitimacy was the product of consent, given originally at the
institution of a government and renewed in various ways thereafter.

At best, conquest could only reassert a right that already existed,
but had been lost in some way. It was this view of conquest that
caused Charles Herle to react so sharply to Henry Ferne's
suggestion that the title of the king of England could owe something
to an act of conquest; it was, he claimed, an "unctlristian,inhman...

barbarism...to talk of a right of conquest in a civil,Christian,
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state'. Conquest might constitute a claim to dominance in "a

land inhabited by wolves and t:i'.gers",,,114 but never among men,with
whom consent was the rule. Now conquest, as the Parliamentarians

saw the matter, not only thrust consent out of doors, but also

pointed unequivocally in the direction of absolutism, for "if

11



conquest may create a title where there was none before,

certainly it may make that title as absolute and arbitrary as

the conqueror pleases, for what should let, where there needs

11
no consent or covenant...?" °

For the Parliamentarians, therefore, the events of 1066

were far from being the mere forceful possession of the country
depicted in some Royalist writings. Given their belief in an
immemorial pluralistic constitution, the Parliamentarians could
not permit any radical discontinuity in English constitutional
history with the advent of the Normans, and they attributed

the survival of the essentials of the traditional English polity -

to the determination of the Anglo-Saxons who (devoted as they
were to their political inheritance) would not accept William until
the appropriate guarantees had been given. William Bridge tells
us that though in 1066{ "William I had gotten the field, yet was
not he brought to the; Crown, but with the consent and choice,

though much overpowered and overawed, of the people. So says
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Slpeed expressly..." According to this author (and he was here

17

following a substantial historiographical tr:adit:'i'.on)1 1t was

the men of Kent who took the leading part in securing from the

Normans the undertaking to respect the .native political traditionms.
Thus "even William the Conqueror did not come to the Crown without
all conditions: for the Kentish men would not receive him but

upon condition... [f:'hat he accept/ their ancient laws formerly
used, If these be denied, they are here presently to await the
verdict of battle, fully resolved rather to die than to depart
with their laws, or to live servile in bondage, which...is...not

to be endured. The Conqueror, driven to these straits, and loth

e
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to hazard all on so nice a point, more wisely than willingly

granted their desires".118

Bridge held that rulers could either be appointed for life,

or, as in the English case, the "trust of the state" could
be committed to an individual for life, thereafter "to descend
upon his posterity" in such a way that on succeeding the posterity

"hath both a right of election and inheritance; it being the right

of inheritance as it is left by their forefathers, and the right

of election in regard of its principle from whence it flowed;

and thus we do estate our king in his throne, hereby establishing

him more sure therein...than the opposite opinion of conquest
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doth". This "opposite opinion" was hateful to the

Parliamentarians because of their insistence that political
legitimacy involved some form of comsent, and in criticising Henry
Ferne, William Bridge wondered if his adversary, in crying up
force in order to make the English king "a king by conquest" and
in (apparently) resolving 1eéitimacy into military success, had
adequately thought the matter through. For in making 'our prince
to have the Crown... _/_'5'17 right of conquest", Ferne seemed to make

it follow that "if any man's sword be...stronger than his, he

r

may quickly have as much right to the Crown as the king; which

opinion...I must abhorr... _[fo_{? what danger will it not eXpose

our dread sovereign to?".lzo

Conclusion

The "ascending' theory of politics, we have so far observed,

enabled the Parliamentarians to recognise a tyrant (or misled king



acting as tyrant) when he violated the limits. placed upon his
actions by the original (and continuing) constitution, as

devised by "the people". The theory also provided a justification
for defensive resistance when these violations by ''the people's
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creature" became intdlerable and he became the destroyer of

those whose interest he was trusted to protect. Furthermore, the
theory gave to the Parliamentarians a clear indication of who

should initiate and lead this resistance, for Peers and MPs were

also '"the people's creatures', inferior magistrates appointed
(and in the case of MPs also elected) to safeguard the general
interest, even to the extent of resisting the supreme magistrate

when he was misled by malignants into tyrannous <:ourse,s‘|.122

It was, of course, the Parliamentary case that the
identity between the nation and the Houses was virtually complete,

even though many Peers and MPs had left to join the king. Having

locked the king out of Hull, Sir John Hotham thus told the local

gentry that to disallow what 'had been decreed for the commonwealth's

security by "that pious and judicious Council whom you in
particular, and all the Kingdom in general have chosen', would be

"to condemn yourselves to folly, that you have chosen men in whom

you cannot c:onfide"ﬂ..f123 MPs, another advocate of resistance

declared, "are chosen by us, and stand for us...are entrusted
by us with all we have ... _/_?hey bein_gj no other than ourselves,
and therefore we cannot desert them, except we desert ourselves'.

No doubt there had frequently been antipathy, Henry Parker

reported in the Observations, between Court and Country (and that

was all to the credit of the Country), but "never any...betwixt

124
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the Representatives, and the body of the kingdom represented'.
For, as he wrote elsewhere, ''that which is the judgement of the
major part in Parliament, is the sense of the whole Parliament,
and that which is the sense of the whole Parliament, is the judge-

ment of the whole kingdom", and as such was infinitely preferable

to the judgement of the king or of any 'clandestine council"
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around him. Unusually among the Parliamentarians (whose

wont it was to protest about the "arbitrary" policies of the

1630s) , Parker asserted that every state (like every individual)
contained an "arbitrary power over itself“,126 and argued that
in the current emergency, this power must be exercised b y the

Houses: "If the state entrusts this Eowe_z_:] to one man or few, there

may be danger in it; but the Parliament is neither one nor few,

it 1s indeed the state :'i'.tsself"....]'27

Thus while Parliamentarians at this juncture proclaimed_
themselves to be adherents of mixed monarchy, the evidence suggests
thﬁt such was their emphasis upon the representativeness and
authority of Parliament and upon its dutiful shielding of the
community from danger, that their idea of mixed monarchy tended

to reduce the king to the role of little more than the executor

of the behests of the Houses. The king, it seemed to follow from

the various Parliamentarian pronouncements, could o.nly act legitimate-
ly in significant areas of public policy when he acted through
Parliamentary channels; otherwise his acts had no legal or moral
standing, though for the time being his opponents charitably

attributed his policy misadventures to the advice of papists and

15,



other malignants within his entourage. Thus the king's power

128

to appoint his own ministers was denied, his Negative was

effectively removed by interpreting his Coronation QOath so as
to commit him to approve not only laws already chosen by the

people through Parliament, but also those laws which would be

§O chosen;]'29 and he was allowed a share in the control of the

Militia only during normal times when (a Royalist might have

b.een excused for suspecting) the issue of control was somewhat
less than crucial, with the Houses putting what they took to be
the king's non-fulfillment of his trust in the same category as
the "nonage, natural disability, and captivitleo of the prince

as circumstances justifying their exercise of sole power in this
vital area. All in all, it seems that Samuel Rutherford was
hardening the Parliamentary position only marginally when he wrote

in Lex Rex that as the Parliament represented tte community, they

could effectively revoke the king's misdeeds "because he acteth
nothing as king, but united with his great or lesser council, no

more than the eye can see, being separated from the body. The

peers and Members of Parliament have more than the king, because they

have both their own power, being parts and special members of the
people, and, also, they have their high places in Parliament,either

from the people's express or tacit consent".131

"o /

Parliamentary resistance was therefore an ordered,constitut-
ional resistance, in fact probably a "legal" resistance for most
of those undertaking it. And as such it was clearly distinguishable
from a rebellion of mere private men. Indeed, commented Williezm

Bridge, "if the subjects as private men, strengthened with no
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authority, should gather together in a rude multitude to

oppose laws and governors, then that work should strike immediateiy
at the order...and life of a state; but that the state should

send out an army to bring in delinquents...is rather to confirm

and strengthen the order and power of authority; and so it is
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in our case'l. Charles Herle was equally insistent on this

point: he did not hold "that the private man may resist;
no, the magistrates and established courts of the kingdom are

to enforce and command resistance...as well as obedience, else
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the inconvenience will be great'. Now the Parliamentarians

were not entirely agreed among themselves about what circumstances,
if any, would justify the private man in resisting the magistrate

: ot ® ® ® @ ® 13
(or tyrant acting as magistrate) on his own initiative, A but

during the earlier period of the Great Rebellion this was for

them a relatively unimportant question, resistance being

(for the moment at least) firmly under the control of the inferior

magistrates at Westminster. Prior to 1640, 1t was argued, there

had been no suggestion that governmental abuses should be met

with armed resistance: "Before this Parliament, how many oppressions

were there upon the people, both in their estates and in God's
worship, by those who had unduly gotten aﬁthority from the king;
and yet we saw no forcible resistance made, but every man quietly
subjecting himself under that suffering ccmd:‘i".t:"l".ac:un"..135 But now,

in 1643, "we take not up arms...as private men...but as subjects

united and joined in the representative body of the kingdom, which

- never yet was counted unlawful by any divines..."136
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FOOTNOTES

John Goodwin, Anti-Cavalierism (1642), p.l.

Henry Parker, Rejoinkr of HP...to Mr. David Jenkins Cordial
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