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SUMMARY

This thesis tests six models of delegation on siboOfean executive agencies, which
have been set up at the request of the Europeam@sion since 2003. Executive
agencies are a new form of agency and the firanpla@of bodies which have been
delegated powers directly by the European Commsanal given full legal status.
Three of the models tested stem from rational-ahajgproaches to delegation, while
the other three are constructivist models. Theishtests these models to determine
which approaches best explain this form of delegafi he thesis also provides an
empirical account of the agencies and an assessh#rd implications for the wider
delegation and agency literature of the Commisdelagating its own delegated
responsibilities to new organisations. A mixed-noeithapproach is adopted,
including primary document analysis and qualitatiterviews with management
level staff at the agencies and the European uistits. The conclusion is that multi-
principal, rational-choice approaches to delegaiiomvhich competition between the
European institutions is a key explanatory varigptevides the best framework for
analysing delegation to European executive agentlesthesis also concludes that
the ‘delegation of delegation’, in which powersgimally assigned to the Commission
have been delegated by the Commission to new aggensian important new
development in the EU’s institutional structure dwad implications for how

delegation processes are studied in the EU context.
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CHAPTER ONE: INTRODUCTION

The European Union (EU) is an organisation buittruthe transferral of powers from
its member states to the European level. Since, il the creation of the European
Coal and Steel Community, successive treatiesettaind ratified by the member
states have created and assigned powers to a nofrdgsranational institutions,
including the European Commission, the Europealhdaent, the European Court of
Justice (ECJ), the European Central Bank (ECB),aamithcreasing number of
European agencies with a variety of different resalities.

As Pollack (2006) states, this delegation of p@wers posed two distinct
guestions for scholars of European integratiorstfFihere is the issue of why
European national governments have chosen to @adtempower new international
bodies rather than limit themselves to engagingdjriect intergovernmental co-
operation with one another. Second, having delelghatse powers, there is the issue
of how member states can exert control over theinstiutions to ensure that they
meet the aims of national governments. These tvestians -why do member states
delegate, antlowdo they maintain control over the bodies they hdelegated
powers to — are at the very heart of understandurgpean integration.

The dominant approach to these questions in retarades has been to use
perspectives developed from the rational-choicealcbf political science, chiefly
principal-agent (P-A) theory, which constitutesaniework for analysing the
delegation of power from one set of actors (priatspto another set of actors
(agents). P-A approaches have been adopted by laemwhscholars (such as
Pollack, 1997; Egan 1998; Franchino, 2001) to er@ad account for the powers
which have been delegated to the European insiitsitiA complementary body of

literature has also emerged on the growth of Elan@gencies (Majone, 1997,
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Kelemen, 2002; Busioc, 2009; Egeberg and Tronddl1Pwhich seeks to examine
the autonomy and control of these new bodies. Neekass, P-A approaches, and
rational-choice perspectives in general, have penlwithout their critics. Alternative
approaches based on constructivism, such as sgalenstitutionalist theories of
‘isomorphism’ — in which delegation decisions retla ‘logic of social
appropriateness’ and one form of institutional &inee becomes replicated across
different contexts — have presented a challengattonal-choice approaches (see, for
instance, Tallberg, 2006).

Although the literature on EU delegation and trengh of EU agencies has
flourished in recent years, one type of agencytéiaded to be overlooked in analyses.
In 2002, the European Commission formulated a malpr the creation of a new
set of European agencies termed ‘executive agentiesse agencies — six of which
have been created since 2003 — are charged withgmacertain aspects of
‘community programmes’, which are essentially furgdprogrammes drawn from the
EU budget The agencies typically handle tasks such as csiyana call for funding
proposals, employing external actors to judge tketmof proposals, and distributing
funding to award holders. These are tasks whiclewaginally delegated to the
Commission by the member states, but which hadcdieen assigned to private
contractors. However concerns over the accountybilithe system of using private
actors to manage programmes, which were a keymi&tong factor in the
resignation of the Santer Commission in 1999, teduh executive agencies

becoming a more desirable option.

! Examples of community programmes operating urtte2007-2013 Multiannual Financial
Framework are Erasmus Mundus, the Public Healthri@mme, and the Competitiveness and
Innovation Framework Programme. The EU’s websitentaas a full list of the programmes at the
following link: http://www.2007-2013.eu/community.php
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Despite being a part of the EU'’s institutionalhatecture for almost a decade,
very few contributions to the agency literaturethoe wider literature on delegation in
the EU context, have incorporated these agendiesiralyse$.One potential reason
for this is that executive agencies maintain veffgcent responsibilities from the
bodies studied in the bulk of the agency literatlitas literature focuses primarily on
bodies typically grouped under the term ‘regula@ggncies’, which perform
regulatory and informationaiunctions, rather than treanagementasks assigned to
executive agencies. Moreover, unlike regulatorynages, which have a certain
degree of autonomy, very little discretion is irded to be afforded to executive
agencies, which has led to them being viewed aslyptechnical bodies (Groenleer,
2009). As a consequence, studies have tended, wkecative agencies are
mentioned at all, to make a distinction betweegutatory agencies’ and ‘executive
agencies’, with executive agencies effectively garcluded from the analysis.
Flinders (2004), for instance, outlining his foarsregulatory agencies, presents a

typical example:

There is no single model for a European agency.dvew it is possible to
identify two broad types. Executive agencies aspoasible for purely
managerial tasks; for example, assisting the Cosianign implementing
the Community’s financial support programmes. Thaggencies enjoy
limited discretion. By contrast, regulatory agesce actively involved
in the executive function and enjoy a degree afrdison in relation to

regulating a specific sector. They have been cdestea specific tool of

2 For a notable exception see Curtin, 2006: 93-Mchvprovides a discussion on the role of executive
agencies.

3 As chapter four illustrates, the term ‘regulatagency’ is a broad one which incorporates some
agencies with no significant regulatory respongibg, such as the EU’s criminal intelligence agenc
EUROPOL.



governance and are intended to make regulationstensthroughout the
EU by networking at the EU level and co-ordinatiragional regulators in
their specific field. These regulatory agencies.d e calls for new and
stronger European regulatory agencies, are thesfotattention in the

rest of this article. (Flinders, 2004: 524-525)

While there is certainly no reason to take issué widividual scholars who choose to
concentrate exclusively on regulatory agenciesdir tanalyses, there are some strong
reasons for subjecting executive agencies to eagpinvestigation. First, it is

difficult to accept the implicit notion that exetud agencies should be systematically
overlooked in studies of European agencies onrtxngls that they lack discretion in
their activities. Even in the hypothetical cas@anfagency which has virtually no
autonomy, the process of delegation and the armaeges used to keep this agency in
check would still constitute a potentially fruitfatea of study. Theories of delegation
do not rely on the type of bodies which are creabedhe amount of discretion
afforded to these bodies; rather, they seek taucapthy delegation, in a variety of
different contexts, occurs, and how control ovés tlelegation is realised. The joint-
issues of why powers have been delegated and hiegadieg actors maintain control
are just as relevant to executive agencies asdteeto regulatory agencies.

Second, the history of bureaucratic structuresaamhcy creation should
serve to illustrate that simply declaring a bodyé&we limited discretion does not
necessarily ensure that this is the case in peaticthat it will remain the case over
time (see for instance, Niskanen, 1971). Indeethercase of the control and
monitoring mechanisms required to ensure that an@agremains under strict

control, there is ample material for examinatidrexecutive agencies are held under



the kind of strict authority assumed in the agditeyature, with their autonomy
almost completely curtailed, then this is worthyrofestigation in its own right.
Third, the process which has produced executiea@gs is qualitatively
different from that which has produced regulataygracies. While this makes
situating executive agencies within the wider agditerature more problematic —
and thereby provides an incentive for studies tm$oexclusively on regulatory
agencies — it also raises the prospect that execatjencies are a novel institutional
development. Regulatory agencies are productseoEtlis legislative process, in
which national governments play the primary decisiaking role over the design of
new agencies; although scholars have also notedftbence exerted over the design
of regulatory agencies by the Commission (Haur@962 and the Parliament
(Kelemen, 2002). Executive agencies, in contrastpadies set up by the European
Commission. The responsibilities delegated to etvee@gencies are tasks which
were originally carried out by the Commission its@k Curtin (2006) states, this has

implications for how we conceive of delegationre European level:

Most existing studies that apply the principal-ageaamework to the EU
view member states as principals who delegate moteesupranational
agents, typically the Commission. With the mannewrhich the political
system of the EU has evolved over the course ofatftadecade or so this
analysis reveals too limited an understanding efrthture of the
integration process. It overlooks for example thet that the Commission
acts itself as a Principal in the case of delegatio(some) European
Agencies. Over time the Commission, for a varidtgeasons, has sought

to delegate its own powers and tasks to otherst Fidid so in an
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informal fashion to private third parties and dwt mstitute a system of
control of the powers thus ‘delegated’. More rebeas a result of
criticisms of this informal system it institutechavel system of so-called
‘executive agencies’ with clearly defined (managethtasks. The main
objective underlying the creation of such Executhgencies is to
empower structures with their own legal personalistinct from a
Commission department with the execution of managerasks (inter
alia implementation of a Community program) that aot directly linked
to ‘tasks requiring discretionary powers in tratialg political choices into
actions’ that the Commission wants to keep undediriect control.

(Curtin, 2006: 93)

Although supranational bodies, such as the Comansand Parliament, do play a
role (alongside the member states) in the delegatipowers to regulatory agencies,
the case of executive agencies is altogether diffeHere, the Commission is the key
actor in delegating its own responsibilities to heereated agencies. These
responsibilities, as stated, were originally deleddo the Commission by national
governments. Thus executive agencies represefitshanstance of what can be
termed the ‘delegation of delegation’ in the EU teoity where powers invested by
national governments into a supranational body @bemission) have in turn been
delegated to new agencies created at the supraabliwel* The potential

implications stemming from this form of delegatioawve, as yet, not been explored in

the agency and delegation literature in the EUednt

* With this stated, it could be argued that thet fisample of the ‘delegation of delegation’ occdrre
when the Commission employed private contractocatoy out management tasks and that executive
agencies have continued this legacy. Regardlesgaincept still constitutes one of the key distor
between the delegation processes to regulatorgaeciitive agencies.
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Aims and Outline of the Thesis

This thesis takes inspiration from the above paamid subjects executive agencies to
a full empirical analysis. There are three researots: 1) to study executive agencies
empirically to provide an account of the reasony ey have been delegated
responsibilities and the way in which delegatiosa becurred, including the
accountability mechanisms used to maintain comivel their activities; 2) to test the
conceptual value of approaches to delegation ifctheontext and identify the
approaches and models which can account for dedegat executive agencies; and
3) in accordance with the second research ainggess whether the concept of the
‘delegation of delegation’ necessitates refiningrapches to delegation in the EU
context and what implications this may have forwheer delegation and agency
literature.

The thesis is structured as follows. Chapter tvavipes the theoretical
framework for the thesis, focusing on both ratiecfabice and constructivist
approaches to delegation. An overview of the ppakagent approach is presented
which introduces the key concepts of the perspecethnd some of the anticipated
rationales for principals choosing to delegate sespbilities to agents. The chapter
then focuses on the influence of rational-choigafmpal-agent approaches to
delegation in the context of EU studies. The dismrstraces the use of these
perspectives from some of the earliest applicatisnsh as that of Mark Pollack
(1997), through some of the debates and potertraptications associated with
employing a principal-agent approach to the castetd#gation to the European

institutions. Two issues are considered in pardicUFirst, consideration is given to
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Giandomenico Majone’s (2001) refinement of theoradi-choice approach to take
account of delegation for ‘credibility reasons’ vithich Majone conceives of
delegation as a means for principals to make cleddmmitments by enshrining
policy actions in independent bodies. Second, iindti-principal’ approach of
Renaud Dehousse (2008) is assessed, which seekotporate inter-institutional
rivalry between the member states, the Commissidrtlze Parliament in a model of
delegation to EU agencies. The chapter concludestimulating some constructivist
approaches and introducing the concept of isomenphA distinction is made
between ‘internal’ isomorphism, where institutiof@ms spread between EU bodies,
and ‘external’ isomorphism, where institutionalrfae are exported from out with the
EU context. The concept of ‘endogenous preferendeseloped by Simon Hug
(2003) is also introduced, which views delegatind mstitutional design choices as
reflecting the ‘in-built preferences’ of decisiorakers. The overall purpose of the
chapter is to review the available literature oledation in order to isolate specific
models which can then be tested on the case ofjaleda to executive agencies.

Chapter three outlines both the methodology aaddkearch design of the
thesis. The research uses a mixed-methods appobacimary document analysis
and qualitative interviews to meet the researchsaldocuments analysed include
European legislation, reports produced by execwgaencies, data sourced from the
European Court of Auditors on the activities of @xéve agencies, and other formal
communications by the European institutions. Thaitptive interviews were
conducted in three separate fieldwork trips to Belss funded by an Economic and
Social Research Council research grant, betweenb@®c2009 and October 2010.
The interviews were with management level stafflbsix agencies, with further

communications taking place with staff at the Ewapinstitutions. Having outlined
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the methodology, the chapter isolates six modetiet#gation for use in the empirical
study of executive agencies. Three of these maielslerived from the rational-
choice literature: 1) a principal-agent model; 2h@del based on Majone’s
conception of delegation for credibility reasonsg &) a multi-principal model
articulated in accordance with Dehousse’s (2008)getive. The remaining three
models are derived from the constructivist literatd) a model of ‘internal’
isomorphism; 2) a model of ‘external’ isomorphisangd 3) an endogenous
preferences model of delegation to executive agesnéiccompanying the models are
some key factors which are used to test the veleach approach.

Chapters four and five provide the empirical cahter the thesis. The
discussion in chapter four highlights a numberostons inherent in the EU’s
institutional structure which have shaped institadél design choices. It then provides
an overview of the growth of European agenciesthadgency literature which has
analysed this process. Finally, the chapter focasdbe developments which lead to
the creation of executive agencies, specificalkyftilure of the previous system of
using private contractors to manage community @ognes and the Kinnock
reforms, which were enacted after the resignatidheSanter Commission. Chapter
five continues this discussion by outlining thettiig and structure of executive
agencies, drawing on the primary document anafysisqualitative interviews
conducted during the research to provide an owerefecach of the six agencies.

Chapter six assesses the key factors put forwmactiapter three to provide the
analysis required to test each of the six modetietdgation. There are four parts to
this discussion. First, there is an analysis ofrtite of the European institutions in the
creation of executive agencies. Second, the rdedrehind the act of delegation is

assessed, focusing on the views of the Europeétutiens and the views put
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forward by staff at each of the six agencies. Thing factors which have influenced
the structure and design of executive agenciesarsidered. Last, the accountability
mechanisms adopted in delegation to executive aggence analysed, drawing in
particular on the types of indicators used in tvenfal reporting procedures used by
the agencies.

In the final chapter, the key findings of the ieme articulated. First, a
summary of the findings is provided, with an asses# of the conceptual value of
each of the six models of delegation to executgenaies. Second, some of the
limitations of the research are considered. Findlg overall contribution of the
thesis is outlined, together with an assessmetftenimportance of the ‘delegation of

delegation’ to the wider agency and delegatiomditee.
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CHAPTER TWO: THEORETICAL FRAMEWORK —
DELEGATION THEORY AND THE EUROPEAN UNION

Delegation has traditionally posed a problem fasthinterested in the design of
organisations. A widespread — and usually entiredsonable — assumption made in
political science is that a given actor will telwdwant to maximise his/her own
control over a particular area. Bureaucraciesiviérg half a chance, will maximise
their resources; politicians will attempt to gaontrol over the most important
instruments of government; and nation states wilahd exercise the most influence
over international negotiations. Given this backapa, the case of actors granting
their powers and responsibilities to other setgabbrs has always appeared counter-
intuitive: a concern which is often formalised #s‘problem of delegation’.

As in any other area of the social sciences, taeraypically two ways from
which to approach this problem: via perspectivegiwvplace individual choice
(agency) at the heart of explanations and via tidseh emphasise broader social or
institutional forces (structure). This dichotomyhdze expressed using any number of
different labels and in countless different vaastibut the idea is essentially the
same: in looking for an explanation for the behaviof human beings we might wish
to emphasise the ability of individuals to makeichs, or, alternatively, the capacity
of the structure within which individuals are logdtto influence the decisions which
are made. In the context of this thesis, the twimseadopted are ‘rational-choice’ and
‘constructivism’, but other terms may be just aprapriate. Rational-choice implies a
degree of rational determination on the part ob@ctvhile constructivism implies
that actions are to an extent ‘constructed’ byaih@ronment within which they take
place. From a rational-choice perspective, foranseé, we might seek an answer to

the problem of delegation by isolating reasons wis/rational for a given actor to
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transfer their responsibilities to another. Frogoastructivist perspective, we might
look toward institutional forces which have ledato actor making the decision to
delegate.

The purpose of this chapter is to provide an aeenof the various theoretical
approaches and insights which have sought to asltlieproblem of delegation,
before turning to the ways in which delegation basn studied in the context of the
European Union. In conducting this review, bothoradl-choice and constructivist
approaches are considered. Although these two @e&rgps are often presented as
largely irreconcilable bodies of literature thah @nly be brought into contact by
complex ‘dialectical approaches’ and ‘meta-thedyi®s the purposes of this thesis
the two approaches are treated simply as broaceBarreference. Ultimately the
aim is to arrive at models of delegation which pdewhe most accurate and useful
account of delegation within the EU context: whigo say that they explain why
delegation has occurred and how it has been implerden practice.

As will be seen in the outline of the formal mabElow, there is indeed
significant overlap between models that have entefigen both rational choice and
constructivist approaches. There is, in realityhimg unusual or problematic about
this: it is entirely possible for two investigat®to start at opposite points of view and
arrive at the same conclusion. While they may gmdtithe same point, however, the
discussion may facilitate a more nuanced undersigraf the subject. By
approaching the problem from each of the two petsges, isolating models of
delegation from both approaches and applying tleeengpecific case in the EU
(delegation to executive agencies), the reseamtepted in this thesis can make a
contribution to both the theoretical and empiridarature on delegation in the

European Union.
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The Rational-Choice Perspective on Delegation

Rational-choice perspectives on delegation haveinkted the field of delegation
scholarship. Indeed, the recent history of delegditerature is essentially a rational-
choice one, with the bulk of the main theoreticaights coming from this
perspective. This does not mean that rational-ehpespectives have a unique claim
to legitimacy, but there have been few contemposauglies of delegation which
cannot be located within a broad rational-choieeework.

Undoubtedly the most influential development ia thst thirty years has been
the emergence of principal-agent (P-A) theory, @or@ach originally applied in the
context of American economic studies, but which $iase been adopted across
numerous areas of political science. P-A theory pramarily developed by the
American economist Terry Moe (Moe, 1984; 1989)mamalytic expression for the
transferral of power by one actor, or set of ac{pracipals), to another (agents), and
the various control mechanisms which may be empldyeprincipals to ensure
agents comply with their contractual obligations®this delegation has occurred. In
the original conception ‘principals’ were typicabhareholders of a business or firm
contracting ‘agents’ to carry out particular tadkemed beneficial to the
shareholders; however the framework can essenballgdapted to fit almost any
situation where one party employs another to perfarspecific task.

As a model firmly rooted in the rational choicadition of social science,
there is an assumption that behaviour within ppakagent relationships will be
based on reasoned assessments of self interest (9i&& 1989). Put simply,
individuals will assess, to the best of their apjlthe various costs and benefits

associated with a particular action and alter thelraviour accordingly. With
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reference to the problem of delegation, the satutiffered is straightforward: in
certain circumstances principals may find thas initheir own interest (however this
is defined) to delegate responsibilities to othetoes.

Although this perspective is simple and intuititdyas a number of
implications. With reasoned assessments of safaest forming the primary
motivation for behaviour, there is also recognitibat there will always be some
discrepancy between the motivations and goalsio€ipals and agents. Just as two
countries located in different parts of the eadhid) by virtue of their geographic
location, different resources and interests tortféne differing position of two
parties in a contractual relationship ensurestti@tnterests of principals and agents
are never likely to correspond entirely with onether. They might broadly share the
same ideals, have the same principles and worlklglésgether on a number of
projects, but when pushed to the margins, theaéays the potential for interests to
come into conflict with one another.

Consider the example of a doctor and a patieiat pitient decides to pay a
doctor directly for their healthcare, then the asties would essentially have
entered into a contractual relationship. Takeraeg fvalue, both patient and doctor
would appear to have a compatible set of interéséspatient has a stake in
remaining healthy and the doctor also has a stakasuring the patient’s health (or
at least that they remain alive) in order to camimeceiving payment. If this
relationship is pushed to extremes, however,nbisdifficult to uncover potential
discrepancies in the motivations of each partyafiemt in perfect health, after all, is
not in much need of a doctor. If payment is madéapoint of use, then the situation

arises in which a doctor only benefits from mainitag a patient’s health up to a
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certain point, but not in raising the patient’s lbe$o such an extent that they no
longer have any use of the doctor’s services.

In the modern world, of course, the situation mak doctors can keep
patients ill would never be allowed to develop. ltezare services are usually funded
indirectly through public spending or private insoce systems; where direct
payments are made to doctors or hospitals therstiacesafeguards in place.
However, the potential for conflicts of interestea in relationships where a large
element of trust is involved — as in that betweeloetor and a patient — is entirely
real and the contracts governing such relationsfnipgienerally framed around the
principle of ensuring that the goals and motivatiohcontractual parties are kept as
compatible as possible.

The use of contractual terms in this way had diyeaceived extensive
attention from scholars such as Barry Mitnick (Nttg 1973; 1975; 1980) and
Stephen Ross (Ross, 1973) prior to Moe’s work @gxtReory. Mitnick (1973), in
formulating what he termed a ‘typology of agentydd identified the goals and
motivations of contractual parties as a key araatefest and outlined a number of
ways in which these interests can be manipulatetbhtractual terms. One of the
more interesting aspects of Mitnick’s work was ¢asiception of electoral politics as
a form of contract, to the extent that politicidredd office on the basis of a “mutually
understood agreement to represent the electoratame sense” (Mitnick, 1973: 20).
As Mitnick points out, the way in which this ‘coatt’ is structured can lead to
politicians engaging in different kinds of selfen¢sted behaviour.

Several studies, for instance, have attempteddess the notion that different
electoral systems can lead to different types tfipal behaviour from elected

representatives (for example Norris, 2004; Carel/@imugart, 1995). One common
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argument is that democracies which use forms oftttoency voting, such as in the
‘first past the post’ system used in UK electiaesid to promote political behaviour
which is more focused on local issues as opposadttonal issues. In contrast, other
systems, such as proportional representation sgstarolving a national vote for
political parties, may promote different forms effanterested behaviour. Politicians
elected to office under these systems, it is argwébtend to display actions with a
greater national focus and act more closely in @@swe with the leadership of their
political party (Norris, 2004).

There is no consensus on the nature of the effeetectoral system has on
political behaviour. In the case of constituenctibraal voting, the empirical evidence
is fairly mixed. In a study of the German electaygdtem, for instance — which
features both members of parliament elected thr@ogistituency voting and
members elected via a national party list — Weq4€I97) finds that there is little
difference in the local/national focus of Germaititmians elected by constituency
and national voting. Stratmann and Baur (2002¢ratttively, find that German
politicians elected by constituency voting are mikely to serve on local level
committees and to take a closer interest in isatfesting their districts. Ultimately,
as Norris (2004) argues, the effect of differeetdral systems on political behaviour
can be difficult to pinpoint; however there islétguestion that changing an electoral
system can have an impact on the types of politscighich are elected and their
focus in gaining re-election.

Whether we view these issues as pertaining todboontracts, electoral
politics, or any other relationship, the essemg@ht in the P-A framework is that the
position of principals and agents is always a faict@letermining their own interests.

The terms of their relationship may be alteredriogbthe interests of both parties
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closer together, or to provide incentive structdogsagents to act in the interests of

principals, but there will always be the potentalconflicts in interest to arise.

Information / Knowledge

In addition to a divergence in interests, the pasiof contractual parties in a P-A
relationship also affects the levels and typesfdrmation that are available to them.
One typical implication of the transferral of dgtigom principals to agents is that
agents will come to possess more direct informatigr how activities are conducted
on the ground. Principals, having handed over tlesponsibilities, may have to rely
on more indirect methods for acquiring informatieach as formal communications
and monitoring mechanisms. For Moe, these inforonali ‘asymmetries’ have the
potential to provide a strategic advantage to agerghing to maximise their interests
at the expense of those of the principal (Moe, 19889).

It is worth stating that although direct involvemhé an activity can present
opportunities for agents to maximise their intesestis is not always the case. It is
easy to conceive of a situation in which directnitia on’ involvement in a task
actively inhibits an individual’s level of knowledgA soldier on a battlefield, for
instance, may have direct knowledge of fightingtmafrontline; yet this information
is unlikely to provide an in-depth understandingraf general military situation or
the soldier’s position within it. Such informatiean only be gained from taking up a
position which provides a broader overview of depetents and it is questionable
whether direct involvement presents any strategi@atage to participants in these

cases.
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An alternative view of informational asymmetrrests not on the
direct/indirect participation of individuals, buather on their level of expertise. Again
we could return to the example of a doctor andteepta Here the patient has direct
involvement in every medical procedure — indeeg teeve more direct experience of
the healthcare they are receiving than anyone-elisé this experience can only
provide an incomplete understanding of their sitiratiue to the complexity of the
environment. Without being trained in medicine antan biology, a patient is
unlikely to acquire more advanced knowledge ofrtbendition than a qualified
healthcare professional.

The development of expertise also has implicatfonghe effectiveness of
reporting and monitoring mechanisms. If agents @gssnore expertise in a given
field than their principals, then it becomes difficfor principals to ensure that they
have a full picture of agents’ activities. Inde#fte nature of a reporting/monitoring
system may itself reflect the judgements of agdntthe case of healthcare in the
United Kingdom, for example, the regulation of dwstis overseen not by politicians
or a government agency, but by a body composedliacd medical representatives
(the General Medical Council). This principle offgegulation can generally be
justified in cases where authorities, such as natiparliaments, are unlikely to
possess the necessary expertise to effectivelyihdidduals to account. In many
cases the individuals who can most successfullgldevmonitoring mechanisms are
agents themselves.

If a divergence of interests between contractetigsaforms the basis for the
P-A framework, then information is the currencyotigh which the P-A system
operates. Just as the interests of principals gadta are never likely to be aligned

perfectly with one another, informational asymmne=rare always likely to exist
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between the two parties. Although it is possibledaceive of situations where
principals may have the upper hand in terms of digeg the very fact that both
parties possess different types of knowledge me&dain that opportunities will
always exist for agents to deviate from the wistfgzincipals. For Moe, this ensures
that delegation will almost always entail some farfhhoss for principals (Moe,

1989).

The precise nature and magnitude of this lossdeilend on the principal’s
efforts to ensure the compliance of agents withr themands. Losses may be
conceived of as ‘agency loss’, roughly correspogdinthe actions of agents running
counter to the interests of principals, and ‘agetwsts’, which stem from the
expenditure associated with control and monitonreghanisms designed to ensure
compliance (Moe, 1989). The difficulty posed fomgipals in establishing control
over agents under conditions of asymmetric inforomaits termed the ‘principal’s
problem’ (Ross, 1973) and if the combined expemeitaf agency loss/costs is such
that it outstrips the benefits acquired, then ppals should refrain from delegating

(Kiewiet and McCubbins, 1991).

Agency Loss: Shirking and Slippage

Two distinct variations of agency loss can be idieat within the P-A literature:
agency shirking and slippage. Although the preaseof these terms varies, agency
shirking is generally associated with agents exinidpia lack of application during
their employment which generates undesirable ougsdior principals (Moe, 1984).
When groups of agents are employed, this problesnbagarticularly apparent due

to the potential for individuals to ‘freeload’ bitaving other members of the group
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to carry a disproportionate weight of responsipiithile conducting their contractual
tasks. As Moe (1984) attests, a team consistsdofidual members who know that
any reward conferred on the team as a whole wiiia@ed between the constituent
parties. Shirking, however, provides a rewardheform of a decreased expenditure
of labour and time, on to the individual alonethrs situation individuals may have
an incentive to neglect their contractual obligasioparticularly when principals
possess inadequate information concerning the abredagents.

Shirking may also be understood, more generadlgreyy form of active non-
compliance stemming from the individual charactessof agents (McCubbins and
Page, 1987). Moe (1984) identifies this as a prokdé ‘adverse selection’, where
principals enter into a contractual relationshiphvegents who are liable to act
counter to their wishes. In the political contgkgre are a number of factors which
can increase the potential for non-compliance. gen& possessing political
allegiances which deviate significantly from thadeheir principals, for instance,
may be more prone to reneging on contractual diobiga than an agent with
complementary beliefs. Similarly, those with strodgological inclinations will be
more likely to deviate from mandates than modevatelatively apolitical
individuals. This problem is likely to be exacedxatvhen a high degree of
informational asymmetry exists between the conimggbtartners at the outset (Moe,
1984).

In contrast to shirking, slippage refers to inaides of non-compliance which
are facilitated by institutional factors (McCubbiasd Page, 1987). Put simply, there
may be situations where the structure of relattmatsveen principal and agent
provides incentives for an agent to act in an umdele way, even if the selected

candidate represents a ‘good choice’ for a contrggiartner. An example is the
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substantive effect decision-making procedures ea® lon outputs. A regulatory
agency assigned responsibility for regulating dipaar sector of the economy, for
instance, will possess certain procedural ruleskwvijovern the agreements between
members of the agency necessary to produce remusafl he precise nature of these
rules, however, can have a significant impact entypes of outputs produced.
Mechanisms liable to promote competition and disagrent between members, such
as simple majority voting, will produce more corttens and divisive outcomes than
procedures which rely on principles of unanimityconsensus decision-making.
Consequently, outputs which deviate from the wisifggincipals may have their
origins in institutional flaws as opposed to thespaal characteristics and

professional conduct of the agents themselves.

Solving the Principal’s Problem: Control and Mormitog Mechanisms

In order to minimise the impact of agency lossaaety of control and monitoring
mechanisms may be employed by principals. Whilsist body of literature exists
with regard to the various mechanisms availableritacipals, a common
classification is to distinguish betweer anteandex postcontrols. The distinction is
relatively simple, withex antecontrols referring to the ways in which relations
between principals and agents may be structurtéteaiutset in order to minimise the
potential for non-compliance amcx postcontrols incorporating mechanisms which
can be employed by principals after delegationdtasirred.

In economicsex antecontrols are relatively easy to identify as relasioips
are typically governed by a formal contract; howeawepolitical science these issues

are often questions of institutional design andwhgs in which the institutional
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framework of a political body may be structurecktsure beneficial results. The key
factor in this context is the level of discretiohiah is afforded to agents, with high
levels of autonomy usually corresponding to higrels of risk with regard to non-
compliance. While limiting the discretion of agemay lower this risk, it may also
have negative consequences by inhibiting the glmfigents to pursue their
objectives effectively (McCubbins and Page, 198x)ly by striking the right balance
between the benefits to be acquired from grantgemes a high level of autonomy
and theex antecontrols required to minimise incidences of non-pbamce, can
principals ensure that delegation will prove a pable course of action.

Ex postcontrols may, in turn, be separated into two detttechniques. First,
there are a range of sanctions which principals mmgypse, or threaten to impose on
agents, to encourage compliant behaviour. Exangbldsese are budgetary
reductions, changes in personnel, altering thetagerandate or, in more extreme
cases, the suspension or termination of contr&aack, 1997). Likeex ante
controls, the issuing of sanctions must be balaagaihst the various costs
associated with their use. They are best concafedt as a simple punishment, but
as a tool to alter the incentive structures whictarpin the behaviour of agents
(McCubbins and Page, 1987). Anticipated rewardsetderived from non-
compliance may be counterbalanced by the thresdmétions and, consequently,
agents may be encouraged to uphold their commisgnent

A second, complementary set of techniques, aratororg mechanisms
which aim to redress informational asymmetries pnovide a more accurate picture
of the conduct of agents. McCubbins and Schwaf@84}) famously distinguish
between two kinds of monitoring mechanism: ‘polpagrol’ oversight, where

principals actively observe the behaviour of agémtsughout the duration of their
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employment and ‘fire alarm’ oversight, in which active monitoring occurs, but
instead principals are alerted to suspected inénmgnts by third parties. Banks and
Weingast (1992), for instance, identify interesiugrs as a source for fire alarm
oversight of regulatory agencies as they possessapacity to inform government
policymakers of inadequacies in regulatory outpund active transgressions from
regulators.

Although this form of fire alarm oversight is lesgpensive than the detailed
observation mandated by police patrol techniquesetare, nevertheless, some clear
limitations. Police patrol oversight is liable te more extensive and identify facets of
non-compliance which may be missed by the actoos wghich fire alarm oversight
is reliant: in the case of interest groups, itpparent that many regulatory
developments may take place in private committeekecision-making panels which
interest groups will be prohibited from witnessiirgt hand. Moreover, whilst police
patrol oversight has the potential to redress forefgal informational asymmetries
and reduce the general risk of agents reneging@nd¢ommitments, fire alarm
oversight is a simple preventative measure whidviges no such benefits to
principals. As such, it is only ever likely to as a temporary safeguard and will have

little impact on the underlying factors which encage agent transgressions.

Why Delegate?

The discussion above has already touched on sothe otasons why principals may
choose to delegate responsibilities to agents. &Ve ktated broadly that, as P-A
approaches take their lead from the rational chwamtion, delegation is assumed to

occur when there is expectation amongst princighelsit will provide them with
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certain practical benefits which outweigh the c@stsociated with the process, but
what specific functional benefits can principal$i@pate? Clearly, the rationale for
delegating is heavily dependent on the specificucistances of an individual case;
however, drawing on the work of Thatcher and Steweet (2002), a loose typology
of these benefits may be outlined for the politmahtext.

First, delegation may be motivated by a genersirde¢o enhance efficiency.
There are numerous scenarios in which delegatignlbeanticipated as providing
efficiency gains, but the most common of these athen there is a belief that an
element of specialisation can enhance decisionimygkiocesses. Many political
agencies, for instance, have been created to aléethe legislative burden on
parliament which stems from regulating particulaxynplex fields of activity such as
nuclear power, telecommunications and scientifseagch. In these areas the
complexity and time-consuming nature of legislatiedates can often be ill-suited to
the general decision-making of a central legiskatur the case of nuclear power, for
example, parliaments may possess the capacitythupe broad pieces of legislation
governing the closure and construction of powentslahe disposal of nuclear waste
and other related concerns, but might struggle isghes of a highly technical nature,
such as the desired specifications of reactordetailed safety measures. Moreover,
advances in technology may necessitate new leigislat a pace which is
exceptionally difficult for national parliaments &chieve. The investment of
resources required for parliamentary politiciansffectively legislate on complex
issues of this nature can make the solution ofgdieg responsibilities to a semi-
autonomous body of experts, such as the NucleaunlBegy Commission in the
United States, a desirable option for politicalhauities wishing to enhance the

efficiency of decision-making.
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Second, delegation may be viewed as a meansreas®e the quality of policy
outputs by utilising the expertise of agents. Totocwe with the example of nuclear
power, it is clear that employing a specialisedugrof experts to produce legislation
will not only enhance the speed and efficiencyhef process, but can also provide
important improvements to the quality of outputsdurced. As few politicians present
in a national parliament will possess an advancexdvkedge of nuclear technology
and other complex fields, it is reasonable to asstirat most parliamentary outputs in
these areas will be heavily influenced by consialtest with experts; however
delegation may provide important benefits over aindve consultation. A politician’s
knowledge of a particular issue can never be apteimas that of the consulted
expert and delegation presents an opportunity gsamme the problems of imperfect
lines of communication and benefit directly fromagent’s expertise. Moreover, it is
clear that, even with regard to the most techngsales, there will always be a
divergence of opinion amongst experts. Where twieds disagree, the burden for
determining which competing perspective should gitevill fall on politicians who
may be unable to adequately assess the relevaits mieeach position. By delegating
authority to a group of agents, principals can emgluat outcomes emerge from
informed debates between experts as opposed tndhmplete understanding of
political decision-makers forced to adjudicate edw competing viewpoints.

While the above dynamic is true for complex retpriafields like nuclear
technology, it is also true for areas of politiaativity with a relatively low level of
complexity. Following the basic division of labgoaninciple, the very act of creating a
specialised body responsible for a given task @grseeing the implementation of
policy decisions or the management of a partigptagramme) can lead to an

increase in expertise and efficiency. Even the mastdane of management tasks can
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incorporate certain nuances which are best appeecizy a specialised body and it
may be anticipated that transferring some degreleokion-making authority in this
manner will lead to improvements.

A third motivation for delegation stems not frondesire to enhance the
efficiency and effectiveness of decision-makinggasses, but from political
calculations. If rational assessments of self @geunderpin the decision to delegate,
then it is clear that the interests of an indivicda@or do not always go hand in hand
with the interests of the organisation within whtblat actor is located. Put simply,
political actors may make decisions simply becausehances their own political
position and not because it is anticipated that #etions will lead to tangible
improvements in a policymaking process. Grantecetigeusually a link, indirect or
otherwise, between a principal and the successifar decisions, but in certain
circumstances it can undoubtedly be in the interekpolitical actors to use
delegation as a means to enhance their own paosttv@n and above any actual
benefits acquired.

One of the most common arguments of this natutteaisdelegation may be
utilised as a means for political principals tofistiie blame for unpopular policies on
to a third party (see, for instance, Fiorina, 1982hough the ultimate responsibility
for a policy may rest with the principal, it can d@seful political tool to demonstrate
that certain powers have been assigned to othgepaWhilst we may conceive of
this as a fairly primitive exercise in media sgime technique can also be used in a
more practical sense. Even amongst the most wedhing of political authorities, for
instance, there will always be certain policy goaltsch principals are prohibited
from pursuing due to the inhibiting forces of palpinion. By transferring the

responsibility for particular policies to a thirdny, principals can enable courses of
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action which would not otherwise be possible armliaite themselves from any
hostile reaction by those social groups voicingeobpns.

Finally, delegation may be employed by princigal®vercome commitment
problems. This requires some elaboration, but ¢isdignit incorporates the idea that
the delegation of responsibilities to a third paristy be used to guarantee the pursuit
of policy goals which may otherwise be undermingdértain problems associated
with political decision-making. Such assurancesmgortant as many of the
activities which political actors are involved quire them to elicit some element of
trust from a wide range of actors within societygdvernment has a stake, for
instance, in signalling to commercial interestg theill maintain favourable business
conditions within its economic territory. If doudists over this guarantee then it
may prove difficult to attract investment or encayg profitable businesses to remain
under their jurisdiction.

Three main issues can be identified which havettential to make credible
commitments problematic for political actors: cotlee action problems; time-
inconsistent preferences; and political uncertaf@ardi, 2002). Collective action
problems occur when a group of actors resolve teysia joint strategy, but have
conflicting motivations which encourage memberthefgroup to renege on their
obligations. The potential conflict between indivadly rational behaviour—the
strategies which an individual member of a groulb fimd rational to adopt in order
to maximise their own interests—and collectivelyaaal behaviour—the behaviour
which will maximise the interests of the group aslele—is a well known problem
in behavioural theory and is not confined to modaslitical activity. In a classic
example from the French philosopher Jean-Paul&dair instance, we are told to

conceive of a group of farmers working plots ofdam a steep hillside. Each farmer
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has a number of trees on their plot which are eésdea prevent the soil on the
hillside from eroding, but each farmer also haghaentive to remove trees in order to
maximise the space available for crops. If one &rpursues the individually rational
strategy of removing trees from his land, then lieprove better off than his
competitors, but if every farmer follows this coei action then the group as a
whole will be subjected to the negative effectsaf erosion. The conflicting
motivations of this scenario mandate not only atjagreement between the relevant
parties, but a mechanism for ensuring that theniinoes which encourage
individually rational behaviour are counteractetde Bolution advocated is to
voluntarily invest authority in a third party posseng the capacity to punish farmers
who renege on their commitments and thus altemitentive structures which
underpin their behaviour.

Similarly, time-inconsistent preferences stem fr@conflict between two
forms of rationality: strategies aimed at secutongy-term rewards and those which
will produce the best possible outcomes in thetsteom. It is clear that the actions
which provide immediate returns are not alwaysst choices for the future. A
government which opts to run up huge levels of jpuiébt, for instance, may
experience some temporary popularity, but suckcialirun the risk of doing lasting
damage to the economy. Indeed, the temptationrsupishort-term goals at the
expense of long-term interests—what Elster (19€8ns$ the ‘hyperbolic discounting’
of future scenarios—is a particular problem in ppcdil decision-making due to the
relatively short election cycles which charactedsenocracies and the subsequent
need for politicians to pay close attention towhghes of their electorate in order to
facilitate re-election (Majone, 2001). This can @awportant consequences when

political actors are confronted with issues, suslglabal warming, which can only be
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solved by adopting a perspective which places éutoncerns above short-term
popularity. Despite the recognised importance es¢hissues, in many instances
politicians may be unwilling, or simply unable,dnact necessary long-term
solutions, such as environmental taxes, when theaim accountable to an electorate
that demands short-term gratification. Only by eimshg lasting policy commitments
in a semi-autonomous institution which operatesrat’'s length from political actors
can these problems be alleviated.

The final problem of political uncertainty doed wocur from conflicts
between different strategies of behaviour, butaatfom the reallocation of power
which is inherent to democratic governance. Eletientail the periodic transferral of
responsibilities between incumbent governmentstheid successors. Consequently,
any government wishing to make long term policy noatments must be able to offer
credible assurances that future governments wilblgotheir political choices. This is
a particularly difficult proposition when one coders that successor governments
will often possess a necessarily different ideoltmgthe set of political actors they
have replaced. Moreover, there are usually stroogntives for a newly elected
government to distance itself from the policiest®predecessors. After all, if the
incumbent government has failed to secure re-electhese policies must have
proven unpopular with the electorate. Again, thetsan of investing authority in an
institution which is insulated from electoral foscmay be seen as a means to credibly
commit to long-term policies.

While delegation to enhance efficiency, raisedtamdard of decision-making
or to secure a principal’s political position, daacomfortably situated within P-A
approaches, delegation to resolve commitment pmabkts somewhat uneasily

within the framework. The key factor in resolvingch of the three commitment
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problems is that delegation provides a mechanigrméulating decision-making

from principals. The benefit of delegation in thantext is not merely that it allows
principals to profit from the qualities of agersit that it actively prevents principals
from taking a role in the decision-making procé&dsncepts such as adverse selection,
in which a divergence in interests between prirlsipad agents risks undermining
the rationale for delegating, are less relevamigtances where a divergence in
interests is a prerequisite for meeting the aimgrioicipals. Likewise, the prevailing
concern with ensuring the correct balance betwesaretion and control mechanisms
has only a limited expression in this context duthe high level of autonomy
possessed by agents. Moreover, on a general levetay ask whether the P-A
approach, such that it attempts to map the relgtipnbetween two contracting
parties, is applicable to a situation where agarégranted almost complete
discretion over how they carry out their tasks. Thkty of the P-A framework stems
from its ability to provide a more nuanced underdiag of contractual relations
between two sets of actors; if control is simpinded over to agents and the ability
of principals to influence their conduct intentiigazurtailed then the efficacy of P-A

models appears greatly reduced (Gilardi, 2002).

Delegation Theory and EU Studies

A complete review of all the powers delegated toogaan institutions would be out

with the scope of this section. Nevertheless, &clmagline is required before

discussing the way in which delegation has beettiestiuin the EU context. Drawing

on Nugent’'s (2010) standard text, the respong#slibf the European Commission,
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Council of Ministers, European Parliament and EaeopCourt of Justice (ECJ) can
be summarised as follows.

The European Commission, composed of 27 commissarominated by the
member states, has a central role in the legislaéi¥ecutive and administrative
spheres of the EU. The Commission’s primary rolthalegislative process is to
propose/draft legislation which is then conveyethe Council and the Parliament,
who are the chief decision-making bodies in the Butside of the legislative
process, the Commission is closely involved in sgeing the implementation of EU
policies. Moreover, as the ‘guardian of the legaifework’, the Commission
monitors the compliance of member states and @ttters — such as companies using
restrictive practices or abusing their market posit- with European law. The
Commission is separated into different organisafiomits, in a similar way to the
dividing out of national governments into differeninistries and departments. These
units, termed ‘Directorates General’ (DGs), cormgspto different fields of activity,
such as trade, transport and energy. In additieretare also units dealing with
particular services, such as Eurostat, which preslstatistical information on activity
within the EU (Nugent, 2010).

The Council of Ministers is the vehicle throughigihgovernment ministers
from the member states meet and negotiate posithansuch it is not an institution
which has been delegated any powers by membes shaterather the representation
of member state governments at the EU level. Then€ibessentially acts in three
separate areas. First, the Council’'s decision-ngaiofe in the legislative process
ensures that draft legislation produced by the C@sion must be agreed to/amended
by the Council before it becomes law. As NugentL(2@40) notes, although the

Council is limited in its ability to initiate ledetion by the powers delegated to the
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Commission, in practice there are mechanisms ditaifar the Council to influence
this process, for instance by requesting that tm@ission produces a report on a
particular issue. Second, the Council maintainseserecutive functions which are
not delegated to the Commission, particularly eearsuch as foreign and defence
policy. Last, in association with the European Goluathe summit-style meetings of
member state heads of government — the membes stag@tiate joint positions
which influence the overall direction and prior#tief the EU as a whole.

The European Parliament, composed of MEPs eldxstedters in European
elections, provides democratic representationif@ens at the EU level. The
Parliament plays a key role in the legislative pss; which has been strengthened
significantly in recent years. In the past, cerfamticy areas incorporated a ‘co-
decision’ procedure (originally introduced by th@&stricht Treaty in 1992) in which
the Parliament had to agree to any piece of ldgslgproposed, along with the
Council. In other areas, a ‘consultation’ procedues adopted in which the
Parliament only held advisory powers and the Cdwacild therefore refuse to
comply with its recommendations. In practice, thstdew decades have seen the co-
decision procedure extended into the vast majofiecision-making areas — so
much so that it is now termed the ‘ordinary’ legtste procedure — although the
consultation procedure and the ‘consent proceduratvhich the Parliament can veto,
but not amend legislative proposals) are still ugezkrtain areas (Nugent, 2010). The
Parliament’s remit also extends to important buaigetasks, including putting
forward amendments to the EU’s budget and adoptiedinal budget. Last, the

Parliament has supervisory responsibilities over@ommission, which include

37



approving the nomination of Commission Presidemd, iaultimately has the power to
dismiss the Commission in its entirety, although tras yet to be used in practfce.

Finally, the European Court of Justice is theitag8bn charged with
overseeing and ruling on cases related to EU lsamain duty is to ensure that EU
law is interpreted and applied correctly. The E€damposed of 27 judges appointed
by the member states (one judge for each EU merfdresix year terms, with a sub-
court — the General Court (previously referredgdhee ‘Court of First Instance’) —
dealing with more routine cases, which may be reteto the ECJ on appeal. As
Nugent (2010: 223-225) notes, however, the ECphagen to be far more than a
passive observer when it comes to adjudicatingd in part because EU
legislation is often vaguely stated and therefdferds significant opportunities to the
ECJ to fill in the gaps’ in its rulings. As Alt€f998) states, the ECJ is also unusual
for an international court in the sense that iarf@eclare illegal European Union
(EV) laws and national laws that violate [the ties{tin areas traditionally considered
to be purely the prerogative of national governraginicluding social policy, gender
equality, industrial relations, and competitionippl and its decisions are respected”
(Alter, 1998: 121).

In addition to the institutions above, two furthestitutions and a number of
other bodies and agencies operate within the Bdméwork. The two institutions
are the European Central Bank (ECB), which adnerssthe monetary policy of the
single currency (Euro), and the European Courtudifors, which was established to
audit the accounts and activities of the otheitutsdtns. Some of the other agencies
and bodies, such as EU regulatory agencies (andurge executive agencies) are

discussed in later chapters.

® The power came closest to being used during ikis surrounding the Santer Commission in 1999,
which is discussed in detail in Chapter Four.
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P-A Theory and the European Union

In the past fifteen years, principal-agent theayg hecome the dominant approach for
analysing the powers which have been delegatdtet&tiropean level. In many
respects this is not surprising as the approactepts a range of benefits for scholars
of European integration.

First, it constitutes a framework through whick ttomplex institutional
arrangements that comprise the EU can be analygeitk perspectives on the EU are
exceptionally varied, one point on which almostrgoae is agreed is that the EU
presents a challenge to political scientists duéeovarious overlapping
responsibilities and competencies which are shiaeddeen different actors.
Members of national governments, the European Cassiam, European Parliament
and countless other agencies, bodies and intenagpg all have a stake in the
European policy process. Mapping the relationshgigeen these actors is a difficult
endeavour and necessitates an approach whichableapf capturing the lines of
accountability between a wide range of parties.

Moe (1984) regarded the ability of P-A theory te@unt for complicated
organisational relationships as one of its keyngfites. He argued that many
analytical approaches used in the study of comptganisational structures often had
the unintended effect of magnifying complexity hextthan reducing it. The
simplicity of P-A theory, in contrast, lends itsefanalyses which can reduce
organisational structures to those features whielohmost relevance to
explanations. In Moe’s words: “[P-A theory posse$siemonstrated value in
clarifying what the relevant aspects of hierarchietationships are. It cuts through

the inherent complexity of organizational relatiomps by identifying distinct aspects
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of individuals and their environments that are nvestthy of investigation, and it
integrates these elements into a logically cohesraie.” (Moe, 1984: 757)

Second, P-A theory not only reduces the complexiipstitutional
arrangements, but achieves this in a manner wloel dot privilege the role of one
institution or set of actors at the expense of la@motEarly studies of European
integration were heavily influenced by macro-lestebates on the nature of the
integration process. One of the earliest theoretipproaches, neo-functionalism —
based on the work of Ernst Haas (1958) — positatlitiegration in one policy area
had the potential to ‘spillover’ into other areassuring that the integration process
was, to a certain extent, self-perpetuating. Alttothis approach was highly
influential in the early days of the European Comity it gradually came under
attack from a range of scholars such as Stanlejntéwf (1966) and Andrew
Moravcsik (1993; 1998; 2005) who argued for a défe theoretical perspective on
the nature of regional integration. These approgat@mmonly grouped together
under the term ‘intergovernmentalism’, argued tred-functionalism placed too
much emphasis on the supranational component ohtbgration process and
stressed that the actions of nation states remdnmeedominant factor in explaining
outcomes, with integration effectively limited froemcroaching into certain areas that
impacted upon national sovereignty (Hix, 1999).

The question of which actors are central to exgtians of European
integration — supranational actors, such as mendf¢he European Commission, or
national actors, such as government ministers -stiasequently formed one of the
key dynamics in studies of the integration procédthough neo-functionalism and
intergovernmentalism have provided many valuakdegints for scholars, there is

nevertheless a downside to the dominance of thoatdelf frameworks implicitly
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ratify one of the two perspectives then theredsuager that vital elements may be
overlooked in analyses. P-A theory, in the senaeitmeither privileges the role of
supranational or government actors, therefore ggssehe capacity to transcend
these debates and provide a more nuanced undengaridhe relevant hierarchical
relationships.

Third, as Kassim and Menon (2003) have arguedetinaty be benefits
associated with employing a framework for analydtiugopean integration which is
also applicable in other areas of political sciefideeoretical developments occur
more frequently when models and concepts are edpose wide range of divergent
perspectives. An approach which places transfecgdbgation processes at the
centre of analyses, as opposed to emphasisirgutlgeenerisnature of European
integration, is therefore better placed to bersfin the insights and innovations

occurring in other fields of political science.

Why Delegate?

One of the first scholars to adopt the P-A appraache EU context was Mark
Pollack. In Pollack’s (1997) study of delegatiorthin the EU, a principal-agent
perspective is adopted to provide an account ofédasons why member states have
chosen to delegate responsibilities to the Europesditutions and in order to analyse
the interactions between member states and supraakinstitutions which have
taken place after this delegation has occurred.mai@ thrust of the analysis is to
assess the extent to which the main logics of @glerg— in his conception,
enhancing efficiency, capitalising on expertise sggblving commitment problems —

are convincing explanations for the powers whichehiaeen delegated.
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Pollack’s analysis highlights significant areasvinich delegation has been
utilised in order to enhance efficiency. The maiatdrs leading to this form of
delegation are the excessively slow and labori@esstbn-making processes which
characterise debates in the Council and the Pah&andnanimous or qualified
majority voting and extensive negotiations ensheg substantive decisions require a
large investment of resources on the part of palitactors. The burden of this
process has made areas which require a large defgdes to day management, such
as the Common Agricultural Policy and the CommahEries Policy, particularly ill-
suited to decision-making processes within theitvgtitutions. By delegating
authority for the running of areas such as theseddCommission, the member states
have, it is argued, been able to alleviate sontbefegislative burden placed on
ministers in the Council and MEPs in the Parlian{@atlack, 1997; 2003).

In contrast, Pollack finds little evidence thatedgtion within the EU has
been motivated by a desire to capitalise on thertige of agents. While
Commissioners possess some knowledge concerniragithmistration of certain EU
programmes and related procedures, the suprankitstitutions tend to be lightly
staffed in comparison to the member states themasealnd, in Pollack’s reading,
possess very low levels of scientific and technésgdertise. Indeed, the vast majority
of expertise provided at the European level steora tommittees of representatives
of the member states and not from supranationalradvioreover, Pollack argues that
delegation to the Commission is less common amdhgse policies and
programmes where a need for significant expertigg be anticipated and that the
majority of delegation takes place in purely adsiirditive areas (Pollack, 2003).

More evidence exists for the use of delegatioa aseans to resolve

commitment problems. Pollack argues that the ektemaonitoring and sanctioning
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powers which have been delegated to the CommissidrECJ are explained
primarily by a desire on the part of member stade=nhance the credibility of their
commitments to the integration process. Similasgulatory powers delegated to the
Commission in the areas of competition policy amdmational trade reflect the
member states’ efforts to overcome collective aciooblems associated with
ensuring free trade within the European Union.ASartre’s example, there is
conflict amongst member states between individodl@llectively rational courses
of action with regard to removing trade barriefall members of the community
agree to remove trade barriers then the groupwdsoie, is likely to benefit from
enhanced free trade. Should one member opt to amaitnade barriers, however, they
would gain access to the markets of the rest ofngonity whilst maintaining
protection in their own. The regulatory powers dated to the Commission in this
context can best be understood as a mechanisnstwestinat member states do not
inhibit the development of free trade by pursuindividually rational policies of
protectionisnt.

Pollack’s analysis is P-A theory at its broadest most flexible. With rational
assessments of self-interest forming the motivaomelegation, the powers which
have been granted to the European institutiondeaxplained, with varying success,
by the practical benefits which emerge from thecpss. As Pollack (1997) notes,
however, this initial approach has its limitatio@ne major drawback stems from the
recognition that simply identifying practical furans carried out by an institution is
not enough to establish that the institution wasitad in order to perform those

functions (Keohane, 1984). Although an institutioay have been delegated powers

® The merits and pitfalls of protectionism are hjgbbntentious and it is possible to make the argume
that a state may benefit from abandoning proteidigrolicies even if other EU states do not
reciprocate. The key point here, however, is ttates can determine it to be in their own intetest
pursue protectionist policies: whether it is geelyrin their interest or not is another question.
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with a particular rationale in mind, all institutis develop over time and the situation
several years down the line may be entirely difiefeom that originally anticipated.

This is, as outlined above, the basic principleife the neo-functionalist
concept of spillover, in which one type of integvatpromotes further types of
integration in new areas; however we do not needltmcate a neo-functionalist
position to see examples of unintended consequemdtles integration process.
Pierson (1996), for instance, argues that unintgémdasequences of delegation have
occurred due to opportunities being afforded toviididials, such as members of the
Commission, Parliament and ECJ, to alter the insthal structure in a manner
which maximises their own interests. As Piersotestd'actors may be in a strong
initial position, seek to maximize their interestad nevertheless carry out
institutional and policy reforms that fundamentdtignsform their own positions (or
those of their successors) in ways that are uripated and/or undesired” (Pierson,
1996: 126). The ECJ, for example, is no strangénéacharge of ‘judicial activism’,
in which it is argued that the Court’s rulings hde=n made for political reasons or
to enhance its own institutional position. While meght reject or uphold these
claims depending on our own preferences, it isr¢let the Court, and indeed the
Commission and the Parliament, are at the very [@asented with an opportunity to
acquire new roles for themselves should their gpads drop their guard. All but the
most extreme and inflexible intergovernmentaligirapches must therefore concede
that decisions made by member state governmentisasanunintended consequences
over time.

Here we see the merit in adopting a principal-§genhopposed to neo-
functionalist or intergovernmentalist, approaclstéad of analysing whether national

governments or supranational actors are the dompiayers in determining the EU’s
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institutional structure; the unintended outcomedealégation decisions may be seen
as deriving from the forces of agency, which alwagsge the potential to impact upon
outcomes, but which may also be effectively circambed by principals. For Pollack
(1997; 2003a) the answer to this problem therdfesain the accountability
mechanisms adopted by the member states. Usimgilarsirame of reference to the
ex anteandex postcontrols outlined above, Pollack (1997) has maghedrarious
control and monitoring mechanisms which the menskeies have utilised to keep the
EU institutions in check. The key insight in theggard is that the discretion of each
institution is not a constant across all areasydiflgcts the control and monitoring
mechanisms which have been adopted. Thus the Cammisn Pollack’s analysis, is
generally seen as possessing less autonomy th&ath@ment or the ECJ because it
is subject to more stringent control mechanisms.

Comitology, the procedure under which committdam@mber state
representatives oversee the work of the Commissampe taken in this reading as a
form of ‘police patrol’ monitoring. Different typesf committee, ranging from less
intrusive “advisory” committees to the more hands‘regulatory committees”, are
adopted across the various areas of activity. Ak sihhe level of autonomy afforded
to the Commission varies quite significantly frossue to issue. So too, of course, do
the costs involved in adopting this form of ovehsid?olice-patrol oversight is
generally taken as entailing higher costs for ppals than ‘fire-alarm’ monitoring;
however the different types of committee also ¢wmtalifferent type of cost. The
primary manifestation of this cost is in terms fifogency: a regulatory committee
may allow member states to more stringently mortheractions of the Commission,

but it also has a negative impact on the speed@twdecisions can be made.
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Consequently, the member states have chosen tdus®ry committees in many
areas as a means to enhance the efficiency oftloegs (Pollack, 2003a).

While comitology constitutes the primary policegrmpamethod of monitoring
the Commission, the chief mechanism for enablirgdilarm oversight stems from
the ability of the European institutions, the mendtates and individual citizens to
refer cases of potential non-compliance to the HGik system naturally rests on the
actions of the ECJ in making rulings and as sudmnéesstep removed from the
member states themselves. Other institutions dégogdirect role in monitoring the
Commission’s actions, with the European Parlianaewlt the Court of Auditors the
two clearest examples: the Parliament has theyatwlidismiss the Commission in its
entirety; whilst the Court of Auditors is resporisifor monitoring the Commission’s

implementation of policies (Nugent, 2010).

Sanctions

Oversight mechanisms ensure that the member $tatesa number of potential
avenues for identifying shirking and slippage by @ommission. For these
mechanisms to be used effectively, however, theeadsio the need for credible
sanctions to punish any transgressions which arevemed. Broadly speaking, five
different kinds of sanction available to principa#n be identified in the principal-
agent literature: budget reduction; replacing onoeing staff; over-ruling the actions
of an agency with new legislation; complete refusadhere to decisions made by
the agency; and revising the agency’s mandateg&qlL997).

Although the first option of cutting an agencylsdget is highly significant in

some areas of political science — such as the esagmal politics of the United
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States — its relevance to the relationship betweemember states and the
Commission is fairly limited. It would make litteense to cut either the
administrative budget of the Commission or the @dbudget of Commission-
managed programmes if this jeopardised the effeatnplementation of policies.
Budget reductions are more applicable to situatwimsre there are a range of
potential recipients of funding and where a var@tjnstitutional arrangements are
possible. In the EU, where roles and responsislitire delineated fairly clearly
between each of the European institutions, thetsamis of less importance. The
member states clearly cannot transfer some of dmendission’s responsibilities to
the ECJ, the European Parliament or another Eundipedy, and cutting the
Commission’s budget would in most cases entail sulsigh cost in terms of
efficiency that the member states are likely toaieffrom adopting it as a sanction.
Similarly, the option of replacing or removingfétas a sanction is
problematic in the EU context. As commissionersagmeointed indirectly and for
fixed terms, member states tend to exert influendg over reappointments:
dismissing one or all of the commissioners is tfogeean extreme course of action. In
the other institutions there is even less potefiathe member states to use
reappointments as a sanction. In the case of tllg tB€ same limitations on
removing staff which apply to the Commission aig @s relevant; however the
matter is further complicated by the principle dbpting unanimous rulings. With all
judges voting in favour of a particular ruling ibwld be difficult to single out
individual judges for sanctioning, even if it wgressible to remove them from their
posts. In the case of the European Parliamentpoaagments are simply not an
option because MEPs are directly elected by Europésctorates. It would clearly

not be acceptable, from a democratic perspectivtharwise, for the member states
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to dismiss MEPs so as to encourage compliancethth wishes. The parliament is
also not a unified block, but rather a disparatéecbon of politicians representing a
wide range of viewpoints and it makes little setwzskold the entire parliament
accountable for decisions, far less to sanctionrtsigution on this basis. Indeed,
although member states are responsible for grattimgarliament its powers through
the treaty process, the situation is complicatethbyfact that individual MEPs owe
their position to the national electorates who hested them into office.

Over-ruling decisions with new legislation and twenplete refusal to comply
with decisions are more legitimate methods of sanctg in the EU context, but both
raise certain issues. The ability of member stitewer-rule Commission decisions is
constrained by the roles which have been assignéitreaties. Member states in
the Council may amend the Commission’s legislapingposals as they see fit, but the
Commission also oversees the compliance of mentaksswith their commitments.
When the Commission operates in this capacitynbispossible for states to over-
rule its decisions; if it were possible for the Guission to be over-ruled in this
context then it would not be fulfilling its purpoas a body capable of monitoring the
member states. Similarly, member states do not tieseption of over-ruling the
ECJ in its decisions, as the explicit purpose efEiCJ’s role is that it has the power
to ensure that treaty commitments are upheld. Albdrg (2002) points out, the
nuances of the EU policy process also make itatiffifor the member states to
‘legislate over’ ECJ rulings. The potential for ioatal governments to refuse to
comply with European Parliament decisions has ticadilly rested on the type of
procedure used in the legislative process. Theestmmational governments to
refuse to comply with the decisions of MEPs haseafoge been drastically reduced

since the early 1990s, with the extension of thel@csion procedure.
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The final sanction available — that of revising tigency’s mandate —is, in
theory, the most credible of those available. Byué of their role in the treaty
process, ultimate authority over the institutiomamework of the EU rests with the
member states. If one of the European institutdsates significantly from the
wishes of national governments, then there exigpotential for member states to
alter that institution’s mandate in the next rowfidreaty negotiations. The major
limitation in using treaty revision as a sanctisthat the treaty process is an
extremely lengthy and problematic undertaking whialolves both unanimous
decision-making amongst national governments adigtiolual ratification within
each state. Its potential effectiveness as a sanatso varies quite considerably
depending on the institution involved.

In the case of the Commission, it is worth notimgt the treaty process is not
the only mechanism through which the Commissioresdate can be revised. As
Nugent (2010) notes, several of the Commissiorspaasibilities are granted by
secondary legislation such as Council regulatiamsch are not produced through the
same stringent procedures that characterise thgy/ fpeocess. While this might make
the sanction a more credible threat to the Comomssiowever, the ability to revise
the mandate of the Parliament is problematic foumber of reasons. As noted
above, it makes little sense to hold the parlianaecbuntable for the opinions and
decisions of certain MEPs. Moreover, the Parlianmastbeen delegated
responsibilities, and had its decision-making p@grengthened, primarily to
increase the democratic legitimacy of the integraprocess. Consequently,
weakening the Parliament’s position may have theckron effect of reducing the

legitimacy of the EU as a whole.

49



In the case of the ECJ, the conclusions are motednGeoffrey Garret and
Barry Weingast (1993) find evidence that the E@drsits decisions to the wishes of
the most powerful member states due to the fetlresie states revising its mandate.
Garret et al. (1998) note, however, that the EQike$y to have more autonomy to act
if there is a high level of legal clarity in theesarwhere it makes its judgements: on the
grounds that clarity in the law provides a defeagainst member state objections.
Tallberg (2002), on the other hand, argues thaEthé has a high level of autonomy
due to the difficulty that member states have fogiag to comply with ECJ rulings,
which makes re-contracting/revising the ECJ’s méndéficult once a decision has
been made. One of the reasons for such variedusions may be, as Karen Alter
(2006) hypothesises, that many judges simply h#ferent priorities from standard
agents and may be more concerned with upholdinglégal reputation than with the
response of national governments to their decisionalter’'s words: “because
[judges] value their reputation, they will be guddmore by professional norms than
by concerns about principal preferences, sometayieg) on their sword than be seen
as caving to political pressure” (Alter, 2006: 334ler (2008) has expanded this
argument to state that the threat of revising t6d’& mandate is fundamentally
limited due to the unique role legitimacy playshe court’s work. The ECJ, as with
all international courts, represents a desire twigha certain legal standard. As such,
the court is not simply concerned with how its dems are perceived by national
governments, but by wider society. For Alter, tlmeans that the threat of revising the
ECJ’s mandate is a less effective tool than usthgrdorms of persuasion, such as

political rhetoric and appeals to legitimacy.
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Potential Pitfalls of the Principal-Agent Approach

As stated above, Pollack (1997) identifies a nundbg@otential drawbacks with his
initial principal-agent analysis of the rationakehind member state delegation to
European institutions. The first drawback idendfigas that the analysis took little
account of the capacity for agents to shape thveir iostitutional position. As such it
is important to identify the various control andmitoring mechanisms available to
member states to ensure that the institutionaloooés created by delegation are
broadly in line with their own wishes.

A second limitation identified, however, is mopesific. Put simply, while
the attempt to find a practical, functional motigatfor delegation to the European
Court of Justice and European Commission is brosuitgessful, the approach proves
of less value when attempting to find a functiomionale behind delegation to the
European Parliament. This problem stems from thi@maohat the parliament does
not exist solely for practical reasons benefiaaihte member states, but for normative
reasons concerning the democratic legitimacy oEleoolicy process and the need

for European citizens to be represented at thefaamlevel. As Pollack states:

...despite the accuracy of functionalist predictiomgarding the
Commission and the Court, the functionalist apphdads almost
completely at predicting the functions delegatetheoEuropean
Parliament, including both its budgetary and itgd&ative powers.
Clearly, the functionalist model fails to accouat the ideological

concern for democratic legitimacy that has led mengmvernments to
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assign increasingly significant powers to the Ramknt in successive

treaty amendments. (Pollack, 1997: 107)

Given the origins of the P-A approach, this is pg@dinot surprising. Ideology is
rarely a major feature of economic behavioural nedad explanations are generally
sought in solid practical calculations, as oppdsdaroad ideas of legitimacy and
fairness. It is difficult to conceive of ideologigamotivated behaviour as self-
interested behaviour because it stems from normatittudes and beliefs, not from
the practical realities of a given situation. Indigi@ the case of the European
Parliament, it may be that delegation has notdeahty great gains in efficiency,
allowed member states to capitalise on expertiseesmlved any commitment
problems; yet it has nevertheless occurred bedhese is ideological value placed on
a policy process which has a more direct link tooean citizen$.

Some attempts have in fact been made in the gadlgcience literature to
accommodate notions of legitimacy into principaéagrelationships. The chief
mechanism for making this adjustment is to redetfireeconcept of self-interest by
extending the principal-agent relationship to ideuwational electorates. An elected
politician is not simply a principal delegating laatity to external agents, but is also
an agent such that they have been delegated aythgrihe voters who put them in

office. As Mitchell (2000) states, for instance:

In parliamentary systems millions of people elagtdireds of legislators
who in turn elect a parliamentary majority thattauss a cabinet

composed of a very small number of people presided by a single

’ For a discussion of the perceived ‘democraticaitefh the European policy process, see Follesdal
and Hix, 2006.

52



Prime Minister. Representative democracy requines slelegation much
in the manner that the efficient organisation ahptex societies requires
an extensive division of labour. At least in idégtical terms government
can be thought of as a vast chain of delegatioreanduntability
relationships linking voters, legislators, ministand civil servants.

(Mitchell, 2000: 337)

Just as any agent must comply with the wishesef grincipals in order to secure
their position, so must an elected politician takeount of the wishes of their
electorate. Legitimacy may in this instance be fiedd as the basic democratic
standards which an electorate are willing to aceept clearly, it would be in a
politician’s interest to ensure that his/her aciane deemed legitimate by voters.
Although not written expressly with the notionlegitimacy in mind, this idea
has been brought to the EU context through the wbAndrew Moravcsik (1994;
1998). Moravcsik takes the basic principal-agenteh@and extends it to include
national electorates. Member states function as pancipals, when delegating
authority to the supranational level, and as agehts have been delegated authority
from national electorates. One of the more conbeistaspects of Moravcsik’s
approach is the extent to which agency loss ismg@d by national governments
under his model. Indeed, his use of principal-agie®bry is essentially an extension
of his liberal-intergovernmentalism (LI) approaditlze integration process, which
viewed integration as a three step process: docngstference formation; interstate
bargaining; and the creation of supranational tuistins to facilitate co-operation

between states. Just as in LI, the primary empl&giaced on the role of actors
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below the supranational level and the capacitysfgranational actors to deviate
significantly from the wishes of their principatslimited.

Although Moravcsik’s model solves the problem efegjation for legitimacy
reasons, the intergovernmentalist assumptionsutiggrpin his analysis are equally
problematic. One of the key potential contributioh$-A theory in the EU context,
as has been seen, is that it can move beyonddtiigidnal neo-functionalist and
intergovernmentalist debates on the dominant aatdise integration process.
However, if the approach is simply adopted in adaoce with prior perspectives, and
in a manner which privileges the role of eitherramational actors or national
governments, then much of the utility of the franeis lost. Kassim and Menon
(2003), in an early survey of P-A approaches indfldlies, highlighted this as a key

concern in the way P-A theory had been adoptedh@ state:

The danger is that subtleties of analysis promisethe principal-agent
model are lost when a prior commitment is madeview that either
national or supranational actors are likely to prathate in the long term.
The danger is not only a collapse into the inteegomentalism—
neofunctionalism rivalry, but that intergovernmeista will continue to
disregard evidence that the organizational cascdf national
governments are less than perfect, while supramealtgis will overlook
member state abilities to ‘learn’, re-contract asstrict the Court and
Commission, and both will construe the relationdlepveen member
states and supranational institutions in conflicteams — a view that
neglects the policy dimension and asserts thefeangsovereignty is

always the central issue... and disregards the irnbg&) decision-
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making, increasingly championed by scholars andtpi@ners, as co-

operative and consensual. (Kassim and Menon, 2088:34)

Pollack (2007) is right to emphasise that this mablem with how P-A theory has
been employed, rather than a problem with the ambrdself. As he statesthese
biases are extrinsic to PA analyses, which whenaag properly allow us to
problematize, rather than prejudge, the autonomlyifiuence of international agents”
(Pollack 2007: 6). Nevertheless, a number of sultis&critiques of P-A theory have
emerged, together with several analyses which iiggmitential shortcomings in its use
in the EU context and attempt to alter the framéworaccount for these.

One such criticism is that there are apparentmagsans in P-A analyses
concerning the types of behaviour that principald agents are likely to exhibit which
may not match reality. For instance, the notiosasfctions arguably rests on the idea that
agents will wish to avoid the available punishmenitéch can be used by principals to
encourage compliance with their wishes. This sesfagly natural assumption in most
situations — sanctions are intended to be a pumshrtherefore agents will wish to avoid
them — however in certain circumstances this mayadhe case. It has already been
noted in Alter’s (2006) discussion of the ECJ,if@tance, that judges may hold different
priorities from other agents and may be more wgllio accept punishment from their
political principals than risk their judicial re@tion. The relevant question in this context
would be whether these unexpected modes of behasdéoube situated within P-A
theory or whether a different framework is requite@dccount for them.

Pollack (2007) for his part, argues that this anmteto a ‘red-herring’ in critiques
of the P-A approach as: “P-A analysis can accomnecalaange of assumptions about
actor preferences, and is therefore in principleseient with observations put forward

by scholars... about the preferences of internatipmges” (Pollack, 2007: 7-8). The
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notion that P-A theory is broad enough to incorpodifferent motivations, as in the
desire to uphold a judge’s judicial reputatioracsepted by scholars such as Alter
(2006); however Alter nevertheless questions whid?ha theory is the correct starting
point through which to analyse this form of behavidAs she states: “while one could try
to model ideas like trust, reputation, or conceingut non-compliance into PA models, it
is not clear that the framework itself — inspirgdtbe insight of delegation — is the best
means toward this end” (Alter, 2006: 337). The geyblem in this sense is that agents
act in accordance with a factor which is externahe principal (their wider reputation)
and, consequently, the focus of P-A analyses otr@icend monitoring mechanisms, the
framing of contracts, and potential sanctions, l&awf limited value in this

circumstance.

Two Logics of Delegation

Giandomenico Majone's (2001) ‘two logics’ of delega approach, rather than
simply drawing attention to potential problems WA theory, attempts to alter it to
take account of the specific circumstances of dgeleg to the European Commission.
Majone provides a model of the delegation of resfmlities by member states to the
European Commission using the specific motivatwhgh underpin the decision to
delegate. In essence, Majone asserts that menates shoose to delegate powers for
two distinct reasons and that the rationale foeglaling will have a substantive
impact on the control and monitoring mechanismsleysual in a given area.

The first rationale for delegating relates to gah&inctional concerns
associated with maximising efficiency and redudimg costs associated with
decision-making. As with Pollack’s analysis, theideto enhance efficiency is

driven primarily by the need to reduce the workloathe Council of Ministers and
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European Parliament by delegating powers overquaatily laborious and technical
areas to the Commission (Majone, 2001; 2002). Eoerdd rationale for delegating
roughly corresponds to the credible commitmentatpaoutlined by Thatcher and
Stone Sweet (2002). For Majone, the Commission ssession of a number of
important responsibilities related to the integmatprocess which would be
undermined by the electoral forces associated tvelproblems of time-inconsistent
preferences and political uncertainty. Member sthteve delegated these powers to
the Commission in order to credibly commit to Iaegm and mutually beneficial
courses of action.

Majone's key contribution relates to the contrad anonitoring mechanisms
which will be employed by member states when deiegas based on one of the two
logics. When member states delegate to enhancgeeftly, the primary concern will
be to ensure that the Commission conforms to tsbaew of governments and that
shirking and slippage are kept to a minimum. Thetmaportant mechanism
available to member states in this context isndallack’s analysis, the comitology
system. Member states are liable to be confronyatidstandard principal-agent
dilemma in which costs associated with control emmhitoring mechanisms must be
balanced against the functional rewards assocwathdyranting the Commission an
element of discretion in how it fulfils its obligans. In contrast, when the
Commission is delegated responsibilities to resotvemitment problems, Majone
asserts that an entirely different dynamic willdpplicable to the relationship
between member states and the Commission. As tippgeiof delegation in this
context is to constrain the ability of governmetiaténhibit the pursuit of long-term
and mutually beneficial policy goals, the key cander member states is to ensure

that the Commission is kept as independent aslgesshilst continuing to act in
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accordance with its original mandate. As Majongestd'the central issue in these
cases is how to make the delegate independentt dhel same timaccountablé
(Majone, 2001:119).

Majone's approach is best understood as an attenaptvance the P-A
literature by taking stock of the unique situatwimere a principal transfers full power
over a policy area to an agent. In this regard Majovokes the legal concept of
fiduciary duties. In law, a fiduciary relationstbptween two parties occurs when one
party entrusts complete authority to another patigrmed a trustee — with regards to
a particular transaction or function. This can siguished from a normal
contractual relationship in that a fixed contradbere the responsibilities of the agent
are specified in detall, is replaced by an agree¢nvlich imposes an open-ended duty
of care upon the trustee. This idea is easily esga@ if we consider the example of
'house sitting' where an owner of a piece of prigpamtrusts it to a third party on the
agreement that they will ensure its safety and taaance. It is not practical to
govern such agreements with an extensive contrattetails specific
responsibilities and the trustee has complete eliger over how the agreement is
adhered to; however, should the trustee fail totrtreeeduty of care expected they can
be prosecuted for breaking the terms of the fidya@reement.

Similarly, for Majone delegation to the Commisstorresolve commitment
problems can be conceived of as a process in whahber states entrust their
political ‘property’, in the form of powers overparticular policy area, to the
Commission on the grounds that the Commissionwpitiold the relevant duty of
care. Just as fiduciary relationships in civil sbgiare not expressed through detailed
contracts, the framework on which the relationsveen Commission and national

governments is based — the treaties — generallyesitoroad goals as opposed to
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specific requirements. Moreover, the mechanisnttiomally used to enforce
fiduciary duties in the legal context, which incbuttansparency mechanisms such as
the obligation to provide reasons for particuldrars and duties of loyalty to the
principal or other trustees, often have, as Majomats out, an analogous expression
in EU law. Taken as a whole, Majone asserts thastybrincipal-agent approaches
can provide a sophisticated level of understandihgn applied to efficiency
delegation, only the fiduciary principle can accolan the delegation process aimed
at resolving commitment problems.

The accuracy of Majone’s model has been testdérdéychino (2002), who
concludes that there is evidence for the ideatttwtnotivation behind an act of
delegation has an impact upon the type of contexthmanisms used by the member
states to ensure the Commission complies with thisines. Nevertheless, the
situation is not as clear cut as in Majone’s mauatal there are instances where
delegation to the Commission for credibility reasbtias been accompanied by more
rigid control mechanisms than would be expecteterAbtively, Pollack (2007) has
criticised the distinction between agents and éesbn the grounds that it constitutes
a false dichotomy. He argues instead that theengalinatory variable in this context
is the discretion of the agent and that discregxists on a continuum between agents
with very limited autonomy afforded to them by thgiiincipals, and agents with
almost complete freedom to carry out their resgmhises. For Pollack, the ‘trustee’
relationship is simply a relationship where thera very high level of discretion and
is not qualitatively distinct from relationshipswhich principals have more stringent

control mechanisms in place.
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The Multi-Principal Model

A second modification to P-A theory which may basidered in this context is the
‘multi-principal’ model outlined by Dehousse (200Behousse is particularly
interested in the delegation of powers to Europegunlatory agencies, standard
setting bodies and networks of national regulatmgncies which has occurred with
increasing regularity in recent years. Whilst tleéedation of powers from national
governments to supranational institutions sucth@aommission can be comfortably
situated within the terms of P-A theory, this foofrdelegation raises a number of
problems due to the absence of a single, cleaflgeteprincipal. National
governments unquestionably play a significant nolidne decision-making process
which transfers responsibilities to the new ages)diewever the Commission and, to
a lesser extent, the European Parliament, alsodnateke in the process and may
exert considerable influence.

For Dehousse, this situation is not merely an alpnibut reflects the basic
principles which underpin the EU’s institutionahfnework. The key insight in this
regard is that the defining characteristic of tth#Hegislative process is institutional
balance between the member states in the CoumeiCommission and the European
Parliament. Indeed, as Dehousse points out, teigisyhas been explicitly designed
to ensure that no one institution can dominategedimgs and that all three have
scope to influence decisions. Standard P-A theonywhich one principal or set of
principals chooses to delegate in order to acaugrtain functional benefits, is
therefore liable to overlook certain aspects ofdbeision-making process under
which institutional design issues are determinethiwithe EU. Only by taking

account of the specific characteristics of insimioél decision-making in the EU
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context, Dehousse argues, can we gain a sophedicaiderstanding of the
relationship between the multiple principals respole for the delegation process and
the agents upon whom responsibilities are conferred

To this end, Dehousse formulates a ‘multi-printipsdel in which all three
institutions are identified as competing principattempting to influence institutional
outcomes. In Dehousse’s approach, the competiebmden these institutions
supplants the functional concerns of standard Re@ry as the key explanatory
variable. Put simply, the key concern of principail be to attempt to minimise the
influence of their rivals as opposed to maximidimg functional benefits to be
acquired from delegating. Avoiding instances opftceie’, where a newly created
agency becomes strongly influenced by another jpahds likely to be the primary
motivation for principals. As Dehousse argues, @pgroach which fails to take
account of this dynamic, such as a standard P-Asisawill undoubtedly fail to
capture the determinant factors and motivationshkvdrive delegation processes and
the conduct of principals after this delegation besurred.

One potential issue with the multi-principal mgdelDehousse’s formulation,
is that there is an implicit assumption that tregust of each of the three institutions is
roughly comparable. Unquestionably, institutionaldmce is a key characteristic of
the EU’s structure; however there are some notdiffierences with respect to the
capacity for member states in the Council, the C@sion and the European
Parliament to influence institutional arrangeme@itsief amongst these is that the
Commission is not merely a principal, but also tiorts as an agent of the member
states. The fact that the powers which enable tmarfission to interact in debates

over institutional design issues have been cordarpmn the Commission by one of
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its rivals—the member states in the Council—haardlaplications for Dehousse’s
model.

The Commission is perhaps better conceived of‘@sasi-principal’ with the
capacity to take a position of influence over neargated bodies, but only to the
extent that this does not come into conflict withabligations as an agent of the
member states. That the Commission is inhibitechfpoirsuing its interests in
institutional debates in the same manner that thelper states, or even the European
Parliament, are capable of, ensures that it wibgts occupy a disadvantaged
bargaining position. Given that the member stateheé Council possess ultimate
authority to remove responsibilities from their quetitors; it is questionable whether
the primary motivation of member states in insitnél debates will be to ensure that

new agencies do not fall under the influence ofGbenmission.

Constructivism and Delegation

The discussion above presents an overview of timned-choice approach to
delegation, both within the EU and in the widerifpcdl context. As stated in the
introduction, however, the aim of this thesis igpproach the problem of delegation
from two different perspectives and, as such, we tusn our attention to potential
solutions from the field of constructivism.

Constructivist models, at the most basic levai, lva understood as models
which incorporate elements of social structure @mgdronment into the decision-
making process. Decision-makers do not simply astbesr own circumstances and
select the best outcome for maximising their irgexetheir decision is at least partly

attributable to social and environmental forcelEX constructivist approaches to
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delegation are less well defined than those coetamthin the rational-choice
literature. While principal-agent theory, and tlaigus refinements and alternative
models which have emerged from its use, can otieciete delegation models, we
must look for constructivist solutions in broadeearies of organisational choice and
institutional design. This is simultaneously botweakness and a strength in terms of
evaluating constructivist approaches in the coméhis thesis. On the one hand, the
scarcity of constructivist delegation studies easuhat there have been few prior
applications of constructivist perspectives to daten issues within the EU;
however this also offers the potential for condixist models to offer new solutions
to problems which rational-choice models, suchraxipal-agent theory, have
trouble accommodating.

To return to the problem of legitimacy, outlindabae, it is clear that
Mitchell’s (2000) extension of principal-agent mtgl® take account of electorates is
not the only possible solution. There is a probidemtifying ideologically motivated
behaviour as ‘self-interested’ behaviour not simp¢gause of the lack of a
sufficiently wide definition of self-interest, bbecause notions of ideology and
legitimacy are qualitatively different concernsidts understandable: an individual
can indeed act on the basis of belief systems andative values and it is difficult to
manoeuvre all such actions into the field of seterested behaviour. This dichotomy
has arguably been established in other areas ibicpbkcience. One example, for
instance, is in the distinction between ‘officeldag’ and ‘policy-seeking’ behaviour
by political actors. Budge and Laver (1986), wagtin the context of the formation of
political coalitions, argue that two competing cerms can explain the actions of
political parties. If a party engages in ‘officeekeng’ behaviour, they are primarily

concerned with entering into a coalition that pd®a the greatest return in
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governmental responsibilities. A ‘policy-seekingirfy, on the other hand, focuses
instead on whether their desired policies can j@amented in any future
arrangement. Although ‘policy-seeking’ behavioughtinot always be done for
purely ideological reasons, there is an implicgtidiction in systems of this nature
between the self-interested accumulation of palittesponsibilities and normative
beliefs concerning the type of policies a party lddike to see implemented. It
follows that institutional design choices may bbjsat to the same forces.

Arguably the most comprehensive constructivistrapphes to the question of
institutional design are found in sociological-ihgionalist models of organisational
choice, such as those formulated by Meyer and $t8#82). Crucial to this
perspective is the concept of ‘institutional isoptesm’ which, broadly speaking,
incorporates the idea that institutional arrangesipresent in one sector of society
can facilitate the creation of similar institutid@arangements in other sectors (Meyer
and Rowan, 1992). Put simply, decision-makers nmapse to affirm particular
organisational choices which have proven successfither contexts or possess a
certain element of prestige which makes them dalsirdhe reasons for this may
relate to the interdependent nature of organisatiomturally defined notions of
acceptability, or the credibility of particular anmgements; however the key principle
is that the rationale for organisational choicsedsially defined and not based on
rational assessments of self interest. Althougtitingnal outcomes may still provide
delegating actors with certain practical benetits,decision to delegate does not
depend on these and actors may choose to delegatevbere no functional
improvements can be anticipated.

McNamara (2002), for instance, has utilised sogaal-institutionalist

accounts in her study of independent central b&mksgue that, whilst a functionalist
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justification for the creation of independent cahtranks has been widely articulated,
the adoption of this institutional choice often ke practical relevance.
Independent central banks are largely justifiedhenbasis that they provide a
solution to a particular variant of the time-incistent preferences and political
uncertainty problems outlined in the previous settSpecifically, electoral forces
and popular accountability are taken as having#ationary effect on the economy
because they encourage governments to manipulatetarg policy in order to
provide short term economic (and therefore eleftbenefits, or distinguish their
actions from incumbent governments. By insulatiegtal banks from electoral
forces and making them fully independent from paditdecision-makers it is argued
that long-term price stability and low inflation gnbe maintained within a given
territory. As McNamara points out, however, manyroies with historically low
levels of inflation have created independent céhi@aks in recent years. Moreover,
many of these countries have problems of low econgnowth which may be
exacerbated by pursuing a strategy of price stabior McNamara, the spread of
this institutional choice does not reflect funcbooncerns, but rather a number of
social processes which have created a situatiarmich the adoption of independent
central banks has become desirable over and almyveractical benefits which may
be anticipated from their creation. Only by takaagount of the social processes
which underpin institutional choices, it is arguedn analyses provide a complete
understanding of delegation processes.

Although there is merit in this approach, ther® @anumber of problems with
affirming a social model of delegation in this w&yrst, it is difficult, if not
impossible, to empirically verify whether sociabpesses have determined a decision

to delegate. Institutional isomorphism is not maeddy any formal communications
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or official documentation and, unlike functional tiwvations, which are often

explicitly stated, principals will almost certairiye unaware of its impact on their
decision-making processes. Any identification afsth processes is liable to be based
on subjective interpretation which may prove conters.

Second, the burden of proof placed on any soc@unt of delegation is
likely to be exceptionally high. It is far easieritlentify a single functional
motivation for delegating responsibilities to atmardar set of agents than it is to
determine that no functional motivation existstHa case of central banks, for
instance, there could potentially be hundreds a€tical reasons for creating an
independent central bank within a given territdrige fact that we can cast doubt on
the standard functional account does not constixgef that other functional
motivations are absent.

Last, the assertion that institutional isomorph@nstitutes a unique form of
organisational choice, and not merely another fatedtional decision-making, is
itself contestable. It is clear that if social ngrand culturally defined notions of
credibility have an impact on social behaviour ntkesloring organisational choices to
meet these standards can nevertheless bring faattewards. It may well be the
case, as McNamara argues, that independent cbatrk$ are not justified as a
measure to ensure price stability; however theadlgailefined credibility of this
institutional arrangement may bring with it otheagtical benefits. Independent
central banks, in part due to their rapid spreadsacdeveloped countries, carry with
them a certain element of credibility which signals£ommercial interests that the
economy within a particular country is favouraldébtisiness. Consequently, political
decision-makers may choose to embrace them ndteogrounds that they will

maintain price stability, but in order to beneirtancially from improving their
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reputation amongst commercial interests. Indeekssrwe wish to affirm a dogmatic
and extreme version of the perspective, we woupeexsome form of functional
reasoning to impact upon organisational choicesnevhere social processes offer a
high level of explanatory value.

This last concern is not necessarily a fatal goblvith adopting
constructivist approaches in studies of the EUwAs made clear at the outset, the
distinction between rational-choice and construstigpproaches is taken largely in
this thesis as a broad frame of reference and patewerlap between models is to be
expected. We are not concerned in this context arigluing over whether rational
assessments of self interest or constructivisefoexplain outcomes; the aim is to
formulate models which draw on the insights of bodklies of literature. The concept
of isomorphism can undoubtedly be applied to ingthal design choices within the
EU context. In applying isomorphism to the EU, hoer it is useful to make a
distinction between internal and external isomaphilnternal isomorphism is that
which occurs within the EU’s institutional framewand implies that the decision to
delegate and the inspiration for the form of ingtinal outcomes stems from prior
institutional design choices taken within the EWtéfnal isomorphism views the
decision to delegate as taking place within a waibial context in which successful

institutional forms are imported externally.

Constructivism and EU Studies

Applications of constructivist models to the EU atd in their infancy; however they
represent a challenge to the dominance of ratiohaiee/principal-agent

perspectives. As Tallberg (2006) states: “In regesatrs, scholars inspired by
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sociological institutionalism, broadly interpretdé@yve challenged the assumptions
and propositions of rational-choice theorists olegation and agency in executive
politics. Even if these challenges yet do not amdéaia coherent alternative approach
to delegation, they generate competing expectatariey issues of executive
politics” (Tallberg, 2006: 12).

As stated above, one of the problems in emplogowiological-institutionalist
concepts, such as isomorphism, to the field of Eléghtion is that it is difficult to
analyse empirically. Nevertheless, some attempts baen made in this context in
recent years. Christensen and Nielsen (2010)n&iance, in a study of delegation to
EU regulatory agencies, have found that when then€ibmakes institutional design
choices on the nature of EU regulatory agencieselthoices often conform to
notions of isomorphism. Specifically, they find gtimited variation in the internal
organisation of agencies, and in the types of attednlity mechanisms adopted to
oversee their activities. Although this does navte concrete proof of the existence
of isomorphism; when compared with the high vaoiatin the activities conducted by
the agencies studied, there is at least some esgedéat design choices reflect a logic
of appropriateness, as opposed to purely functiooaterns.

Alternative insights from constructivist theory ynaso aid our understanding
of the integration process. One model of particpfamise is that of ‘endogenous
preferences’, which takes account of the impadttti@individual characteristics of
decision-makers can have on decisions. This pimaiarts with the idea that in order
to understand why actors favour particular ingtigl design choices over others, it
is necessary to identify what kind of actors they; as much as it is to identify the
circumstances which they face. In many ways, thpears logical: outside of the

political world, we would not expect a group of éise human beings to consistently
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make the same decisions when confronted with siredanarios; yet the rational
choice models outlined above implicitly make thss@mption by focusing
exclusively on the circumstances which principalsef Although this may seem like
a fairly obvious limitation in rational choice appiches, there are some compelling
reasons for avoiding the issue. Attempting to isothfferent ‘types’ of political
actors and mapping the influence that individuarekbteristics have on decision-
making is an almost impossible task. Human beirgsat fit neatly into distinct
categories and any attempt to construct a typotddlyis nature (for instance by
classifying actors by their allegiance to/membersifidifferent political parties) is
likely to be too broad to be of any real value ngp&ical studies.

Nevertheless, it is possible to formulate a medath, if stopping short of
providing a complete typology of decision-makees) group them according to their
tendency to favour certain political outcomes.Ha EU context, Simon Hug (2003)
has outlined one such model which focuses on wa&tims the ‘endogenous
preferences’ of supranational actors and the cgpfithese preferences to shape
political decisions. Although this sounds complie idea is simple: due to a variety
of factors such as the appointment process of Etitutions and the position which
an institution occupies within the wider EU institisnal context, supranational actors
within EU institutions possess a set of inbuiltfprences, or biases, which lead them
to favour certain political outcomes over others.

As Hug notes, the notion of endogenous prefereacesgst supranational
actors within the EU’s institutions has rarely beealt with directly; yet the idea is
more common than a review of the EU literature watggest. A common
assumption in many studies, for instance, is t@aBCJ and Commission possess a

bias towards integrationist outcomes (for instamattli and Slaughter, 1998;
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Tsebelis, 1994). Explanations for this preferemotuide a conscious strategy by
member states to credibly commit to further intéigra(Thatcher, 2001) and
variations of Niskanen’s (1971) budget maximisingd®l of bureaucracies in which
the ECJ and Commission seek to promote integratianitcomes in order to
maximise their own resources (Nicholson, 1997).

Hug, for his part, questions the empirical basrsttie assumption that the
Commission possesses an integrationist bias agahpits to formulate his own model
of the Commission’s endogenous preferences. Drawpogn American delegation
literature (notably Epstein and O’Halloran, 199%),argues that when an act of
delegation occurs — in this case from the memlagesto the Commission — the
preferences of agents are likely to reflect thdguences of principals. As the
Commission has not one principal, but 27 in theoela member state governments,
Hug constructs a ‘pareto set’ of the varying prefees of member states and posits
that the preferences of the Commission on a gissme will be located within the
parameters of these preferences. He then testsitiusl using the preferences of
members of the European Parliament (who are apgablny direct election, rather
than delegated responsibilities by member statemorents) as a comparison and
notes that Commission preferences on a set ofssgemore likely to be situated
within the pareto set of member state prefereritas those of EP members.

It is important to state that Hug does not neadgsaew his model as
constructivist, and argues that the tenets ofgpgoach can also be situated within a
rational-choice perspective. He notes that endagepeeferences are usually viewed
as a phenomenon which it is impossible to addresational choice approaches (see
for instance Adler, 2002); however he rejects teaithat this is necessarily the case.

Hug’s intention is to “implicitly sidestep the debabetween constructivism and
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rational-choice perspectives and he conceivessoimudel as incorporating both
constructivist and rational-choice elements (HWf)2 47). This corresponds with
the outline of the thesis presented in the intrtidado this chapter, where rational-
choice and constructivism are taken as loose cagsgwith the potential to overlap.
Although the endogenous preference approach hasdaeltessed here under the
broad heading of constructivism, there is no intento question Hug'’s perspective

that the model could also be situated within thi®nal-choice body of literature.

Summary

The purpose of this chapter has been to providevarview of delegation theory and
a discussion of how the issue of delegation has Bpproached within the EU. This
is the theoretical framework upon which the nexdpter — the Research Design — is
based.

The chapter began by highlighting the ‘problendelegation’ and the
potential for approaches to this problem to be ébumnboth rational-choice and
constructivist bodies of literature. In terms aioaal-choice perspectives, the initial
focus was on the development of principal-agent@gghes through the work of Moe
and other scholars, the importance of informat@principal-agent studies and the
various control mechanisms available to principalsnsure agent compliance. The
discussion then moved on to the reasons why ibearational for actors to delegate
responsibilities. Drawing on the work of Thatched&tone Sweet (2002), four
specific reasons for delegating were identifieceibance efficiency; to increase the
quality of outputs by capitalising on agent exertito benefit politically from

delegation; and to resolve commitment problems.
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Following on from this general overview, somelwé titerature on delegation
within the EU context was addressed, such as R&1&t997; 2003) use of principal-
agent theory to analyse the delegation of taskisedU’s institutions. This was
expanded to address recognised problems in th@pproach — such as how to deal
with the notion of legitimacy — and how P-A apprees have been adapted to suit the
particular issues associated with European integratwo models which have
addressed some of these issues were introducedn®sgj(2001) ‘two logics’ of
delegation to the European Commission and Dehau§2@08) ‘multi-principal’
model of EU delegation to agencies.

The chapter concluded with a discussion of keystragtivist approaches to
delegation. Amongst the most important of thegsbasnotion of institutional
isomorphism and the spread of structures acrossiety of different contexts.
Although the use of constructivist literature irasing European integration is not
as prevalent as the use of rational-choice liteeatsome examples of its empirical
use were highlighted. These include McNamara'’s 228€dy of independent central
banks and Hug’s (2003) model of ‘endogenous prate® amongst supranational

actors in the EU.
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CHAPTER THREE: METHODOLOGY AND RESEARCH
DESIGN

Chapter two outlined theories of delegation fronthbational-choice and
constructivist perspectives and provided a disoussf how delegation has been
approached in the EU context. Chapter three intteslthe methodological approach
and research design developed to evaluate a spdelégatory process: the
delegation of powers to executive agencies in t®ean Union. Building on the
theoretical insights from the previous chapter,ghmpirical research gathered on the
basis of this research design will help us bettelenstand the nature and purpose of

delegation in the EU.

Methodology

Two main methods have been used to collect thearathe key indicators outlined in
the analytical framework below: primary documerglgsis and qualitative face to
face interviews.

The primary document analysis was conducted bigweng, first, the legal
documents pertaining to the creation of executgenaies. The primary focus in this
regard was on Council Regulation (EC) No. 58/2@@3¢ch laid down the statute for
the creation of executive agencies, and the accoynpgregulations which
established each individual agency. Second, thmdbdocuments produced by each
agency were collected. Each agency produces arabactivity report and numerous
smaller reports on its activities which were neagssomponents of the research.
Last, a number of reports and communications orstisgect of executive agencies

have been produced by the European Commissiorhanother European institutions,
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such as the 2009 review of executive agenciesechout by the European Court of
Auditors (European Court of Auditors, 2009). Thesgorts proved an invaluable
resource in both ascertaining the empirical baakggdoand in conducting the analysis
itself.

The interviews were conducted with management ktedf at each of the six
executive agencies. These interviews were schedoe¢tree different sessions in
October 2009, April 2010 and October 2010. In thst Eet of interviews, in October
2009, the director of the Executive Agency for Cetitpveness and Innovation
(EACI) and the director of the Research Executigercy (REA) were interviewed,
together with three heads of unit at the EACI. $aeond set of interviews, in April
2010, involved one head of unit from the Educafmadiovisual and Culture
Executive Agency (EACEA) and a representative efdhlector of the Trans-
European Transport Network Executive Agency (TEBRA). The final set of
interviews, in October 2010, involved the direabthe European Research Council
Executive Agency (ERCEA), a representative of tineatior of the EACEA and a
head of unit from the Executive Agency for Healtid £onsumers (EAHC).

There were a number of reasons for choosing ppsoach. Primary
document analysis of the relevant regulations, ntend communications provided
the most logical route for analysing the act okdation to executive agencies. The
delegation process occurred, in some cases, sgwaa previous, and incorporated a
number of different actors. It would be unrealistichave expected to interview all of
the relevant parties who played a role in this pss¢ however the positions of the
European institutions with regards to executivenages have, in most cases, been

formally published or communicated.
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Interviews are a highly effective method when ging the day to day
functioning of executive agencies. Meeting with mgement level staff at each
executive agency provided unique insights intoetheryday mechanics of the
delegatory process. The interviews were conduategihoopen-ended, qualitative
basis; any use of more quantitative methods orestsrwould have been limited by
the relatively small number of available particisamhere are only six executive
agencies and, although there are significant nusntsidlow level staff employed
within each agency, only the heads of unit (tygycalmbering 5-8 individuals) and
the director would have been capable of answenimggtipns on the key issues
addressed in the thesis. Key staff from all sixnages agreed to participate in the
study. In addition, five of the six directors haaither been interviewed directly or via
a representative, only attempts to interview tmeaor of the EAHC proved
unsuccessful.

There are a number of potential targets withinatiner EU institutions who
could have been approached for interviews as paéneaesearch. In terms of the
Parliament, it would not have been a logical useesburces to interview a wide
range of MEPs as many members of the Parliamenbtibave any explicit link to
the procedures associated with executive ageriogead, one of the members of the
EU budgetary control-committee and the inter-ingitnal working group on
agencies (Communication 5) was interviewed to glew relevant viewpoint from
the Parliament.

A similar problem exists with interviewing represatives of the member
states, or national parliaments. Due to the insbihal distance between executive
agencies and national authorities there are naokvnterview targets with

significant expertise in the use of executive agEnim managing community
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programmes. The Council is also problematic insinese that it is composed of
individuals from 27 separate member states. Tave@erepresentative opinion of
member states as a whole it is therefore moreipehtd use the formal
communications of the Council, rather than indiabimterviews with national
representatives.

With respect to the Commission, the situation implicated by the fact that
many of the Commission staff members responsibledting up each agency have
subsequently begun working within the agencies Hedwes. Indeed the directors of
executive agencies are typically those memberseoCommission who oversaw the
creation of the agency. Similarly, heads of urét alt drawn from the Commission. In
many cases these individuals were responsible &aging community programmes
within the Commission prior to their transferraleecutive agencies. Consequently,
the most natural method for gaining an insight hi® role of the Commission in
setting up executive agencies was to interviewdirextors and heads of unit
involved in this process.

The data collected was used to test the six madietdified in the analytical
framework below. Each was tested according to #yeitkdicators derived from the
relevant theoretical literature. Before the resatts presented in chapter six, chapters
four, five and six present the case study of delegdo executive agencies in the
European Union. Chapter four provides the empioaitext for the analysis, with a
discussion of the role of European agencies, thlemiU institutional context and
some of the tensions which are inherent to thisecdnbefore introducing the
Kinnock reforms. In chapter five the nature and&tire of executive agencies is
explored. In chapter six the nature and type cégltion to these executive agencies

is analysed using the research design elaborated he
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Key Factors

In chapter two, different approaches to delegatrere considered which all had the
capacity to address the problem of delegation. Bamtlel contained an explanation
of why delegation occurs in a given context. Irstthiesis, particular attention is paid
to the reasons underpinning an act of delegattos.drgued that the initial rationale
behind delegation may have a substantive effetheype of delegated relationship
which is produced. Delegation which has occurredfe reason might lead to
different types of accountability mechanisms beadgpted by principals, to different
priorities for each actor, and to many other factwhich distinguish the relationship
from that occurring under a different mechanismationale.

This section identifies some of the key factorsolldistinguish one type of
delegated relationship from another. Using thesmfa, a detailed research design is
outlined employing six models of delegation derife the theoretical framework.
Alongside each model, key indicators are identifsdch will be used to test the
applicability of models to the case of executiverages. This framework provides

the foundation for the analysis in chapter six.

Rationale/Motivation

The first key factor of a delegated relationshighis rationale/motivation which

underpins the act of delegation. Broadly speakieycan state that if delegation has

occurred for a specific reason, then this reasdikaly to hold true for the motivation

of principals in the subsequent relationship. ledation has been carried out to
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enhance efficiency, for instance, then we wouldeexphat after the initial act of
delegation principals will act to ensure that efficy gains are maximised.

Although this principle appears self-evidentsipossible that the motivation
of principals may change over time. This is pattdy true in cases where the status
of principals is subject to renewal, such as wihtgians in a government. A
government may choose to delegate powers to a gemcg, for example, which will
continue to operate for several years after thaegonent has been removed from
office. Politicians taking over power may hold difént opinions and have different
motivations from their incumbents. This problem blhsady been alluded to in our
discussion of ‘time-inconsistent’ preferences dmgroblems governments face in
credibly committing to long-term policies. Whileldgation may be used as a way
around these problems, it is clear that the matwuatof principals do not remain
static and that opinions, personnel and motivatioag be subject to change. That
delegation has occurred for one particular reag@s thot necessarily ensure that
principals will always uphold this reasoning indtg dealings with agents.

There are, nevertheless, a number of reasons whyight expect the
motivations of principals to have a strong cortielato the initial rationale, even in
situations where personnel have changed over &irs, the freedom of manoeuvre
afforded to principals and agents is often regtddiy the contractual framework that
underpins their relationship. We have already dised the use @& antecontrols,
such as principals framing a contract in order toimise the potential for non-
compliance. There is a tacit assumption here twatrtotivations of principals and
agents can be manipulated at the outset throudinaotmal terms (Mitnick, 1973;
1975). A simple contractual example might be the affinancial bonuses to ensure

that both principals and agents have a compatdilefanterests. If both agents and
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principals are financially rewarded for improvedfpemance within an organisation,
then the likelihood of both parties working towatlde same goal is increased.
Although the individuals involved may change overd, so long as the contractual
framework remains the same there is likely to beesconsistency in the motivations
of each party.

Second, there is the notion that an individuatisipon within a relationship
can influence their interests. A change in govemfer instance, can often
precipitate a change in national policies; howekiere are certain policies which tend
to remain uniform. Certain fundamental charactesstf an actor’s position, such as
the natural resources of a country, have an infleem how decision-makers choose
to act. A country with large oil reserves is n&ely to favour policies which will
result in a significant drop in the price of oilpexts, regardless of the political
makeup of a new government. This is clear in séwéithe theories discussed in the
first chapter. In Dehousse’s (2008) multi-principaddel, for example, the central
claim is not that principals within the Europeaniddnare in essence political by
nature, but that the institutional balance thatrabti@rises EU decision-making leads
to decisions based on political calculations. Wthie extent of this effect could be
influenced by other factors, there is reason teelelthat if the broader environment
which has led to an act of delegation remains emisthen the motivations of
principals will also remain similar.

Ultimately, the extent to which the rationale/mration of principals remains
consistent depends on individual circumstancethdrcase of executive agencies, it is
expected that there is likely to be a high corretabetween the initial reasons for
delegating and the future actions of principaldealing with the new agencies. In the

context of this study, the relatively short timeipd between the creation of the
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agencies and the fieldwork conducted for the amal(gdl six agencies have been
created since 2003) makes this most likely. Indeederal of the agencies had been
operational for only a short period of time at gment of interview and it is
guestionable whether broad, long-term shifts inntfzgivations of their principals

would have had the potential to manifest themselvemg this period.

Types of Rationale/Motivation

From the theoretical framework, three distinct typérationale can be identified. The
first is a functional rationale. Broadly speakitiys incorporates any situation in
which delegation has been adopted to solve a pedctunctional problem, related to
the operations of an organisation. Delegation ttaene efficiency, to capitalise on
expertise and to solve commitment problems are plesof this type of rationale
(Thatcher and Stone Sweet, 2002). A second typatiohale, is not expressly
functional in nature, but political. This correspisrto the notion that instead of
attempting to make practical operational gains faeiegation, individuals may
choose to delegate to enhance their own positiderusituations in which competing
interests are present. Last, delegation may, iardance with constructivist
perspectives, be driven by normative/ideologicaloswns. This process may be
implicit, as in the case of isomorphism where tnsibnal structures are replicated
across different contexts, or it may be explicihene actors choose particular

institutional forms because they are viewed as riegi®mate to a given context.
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I nstitutional Design

A second factor of importance to a delegated matatiip is, under situations where
inspiration has been taken from other institutidoains, the source of this
inspiration. Cleary in the case of sociologicalgasses such as isomorphism, in
which one organisational form spreads across @iftecontexts, the source of
inspiration is of some significance. This also hader relevance, however, in relation
to other delegation processes.

A political rationale, for example, in which dedgd outcomes reflect
competition between different interests, might gitee adoption of ‘home’
institutional forms by each negotiating party. Wignh expect national governments
negotiating in an international context, for ingt@nto advocate solutions which are
based on institutional forms present within the@inacountry. The statute of the
European Central Bank (ECB) is essentially modadiedhe laws governing the
German central bank, the Bundesbank. De Haan @Qfl5) have argued that this is
partly a reflection of the previous success ofBnadesbank in maintaining price
stability and partly a reflection of Germany’s nagbing power. Under this line of
reasoning the German government exerted a degia#iLednce over negotiations
which led to the adoption of an institutional fowhich matched that already present
within Germany.

More broadly, we might expect that any debate betwnational governments
over the structure of supranational organisatioag mvolve some element of
national inspiration. If an organisational form Heeen created by a government at the
national level, then it is reasonable to assumetkhegovernment will have a stake in

promoting the same institutional outcome at theangtional level. Clearly there is a

81



tacit assumption that the government will valus tigpe of outcome — if they didn’t
value it on some level then they would likely nat/a created it in their own territory
— but there may also be strategic advantages taginog institutional forms in a
supranational context which match those presethteatational level (Scott and
Meyer, 1992). The source of inspiration behindiftagbnal outcomes adopted can
therefore be an important feature of any delegegkdionship, even if we reject the
applicability of constructivist models of delegatiand the capacity for social

mechanisms, such as isomorphism, to account fatutisnal decisions.

Accountability

A third factor which characterises a delegatedicgiahip is the type of
accountability adopted by principals to ensure tggeomply with their wishes. We
have already, in the first chapter, addressed swittes options principals have for
ensuring agent compliance. At a broader level, Waewat is possible to identify
different types of accountability, with each formsgessing its own set of
implications.

As Lupia (2003) has stated, the term ‘accounitgbiias generally been used
in two different ways: “for some, accountabilityaprocess of control. for others,
accountability is aype of outconig(Lupia, 2003: 35). The basic distinction here is
between accountability in which compliance is eadury taking an active role in a
process and accountability in which the end resfudt process is the primary concern,
regardless of how stipulated goals and targetsnate A government minister looking
to implement a particular policy, for instance, htighoose to grant the relevant civil

servants a high level of discretion over how theenhthe stipulated aims.
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Alternatively, the minister might take over activ@ntrol of the process and issue
explicit instructions to civil servants outlining the policy is to be implemented. It
might not necessarily follow, however, that assigrarhigher degree of control will
lead to favourable outcomes. Choosing the righe tyfoaccountability to employ in a
particular context can play an important role iswmg goals and targets are met
(Lupia, 2003).

Whether process or outcome focused accountalslgynployed in a
delegated relationship will depend to a large exberthe reasons why delegation has
occurred. In the case of independent central bawkish was touched upon in
chapter one, for instance, the stipulated aim tdgigion is that it allows central
banks to pursue a formally stated goal (price Btgpbiree from the influence of
national governments, which are associated witdyrimg an inflationary effect on
the economy due to political pressure. It would enkitile sense to conceive of this
relationship as falling under a form of processdfex accountability. Indeed process-
focused accountability, such that it enables ppails (national governments) to take
control over the activities of agents (central lgnkould completely undermine the
rationale for delegating. Only an outcome-focussdifof accountability can be of
any relevance in this case.

Alternatively, there are situations where a predesused form of
accountability is of primary importance. It migletesn counter-intuitive to argue that
there are certain circumstances in which controlese important than outcomes —
after all, control is often simply a means to eesinat outcomes are met — but in
particular cases this may be true. Strom (200032 instance, puts forward the
notion that parliamentary democracy amounts tam fof delegation in which

national electorates have delegated decision-madkatigprity to representatives
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within parliament. This is an idea which has algebden given an airing in chapter
one, through the work of Andrew Moravcsik in hisetd tiered principal-agent
relationship of European integration (Moravcsik989 Although it may be argued
that parliamentary democracy is a mechanism foblergaa particular goal to be
realised (the effective governing of a country) aiternative conception is that there
is an intrinsic worth to decision-making which aftfe some role to electorates. This
principle evokes the fairly popular idea that demaog is not simply a means to an
end, but an end in itself. Elections, referend&@nissues and other democratic
mechanisms are, in this reading, best understopdoasss-focused forms of
accountability which exist independently from camseabout the actual outcomes
produced.

The standards by which acts of delegation aretutiged can also be
affected by the type of accountability adopted.eHers possible to distinguish, as
Lupia (2003) does, between two different standasdsetrics, by which an act of
delegation can be assessed. The first can be texgety losand corresponds
simply to actions which are conducted by the agentrary to the wishes of the
principal. To say that an act runs counter to tisheas of the principal is not
necessarily the same as saying that an act goashatiee principal’s interests.
Rather, the conception here is that an agent map acdifferent way from how the
principal had intended, or how the principal wop&tsonally act in a situation where
he/she possessed the necessary expertise andcessdCiearly it is possible for an
agent to act in a completely different way fromtthaticipated by the principal and
still perform duties that are in the principal’ssbenterests. This notion — of what is in
the interest of principals — is captured by theoselametric used to assess acts of

delegation: the simplguccess or failuref the act. Here we may simply state than an
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act of delegation can be deemed a success undanghiic if it produces more
favourable outcomes for the principal than retajrtime status quo, in which no act of
delegation has occurred (Lupia, 2003).

With both types of accountability there are, néweless, some broad
similarities. As Strom (2003) states, two differenmponents of accountability are
applicable in all instances of delegation. For agémbe accountable, principals must
possess: “a right to demand information, and a@apto impose sanctions” (Strom
2003: 62). This is self evident when we considecpss-focused accountability;
however even in the case of pure forms of outcomeeded accountability the
capacity must exist for principals to gain inforroaton the compliance of agents
and, if necessary, sanction agents who are notimgetéeir targets. The Bank of
England, for instance, may have independence fhengbvernment in pursuing its
aims, but it can also be sanctioned if it fallsrslod its targets. The routine sanction
for the bank failing to meet its assigned inflattanget is for the governor of the Bank
of England to write an open letter to the Chancalfdhe Exchequer explaining the

failure and outlining plans to correct the situatio
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Three Rational-Choice Models

Table 3.1 below gives an overview of the threeoradl-choice models assessed in the

analysis.

Table 3.1: Three Rational-Choice Models

* Functional Rationale / Principals
act to reduce agency costs

» Institutional design focused on
PRINCIPAL-AGENT MODEL oversight

* Process and Outcome Oriented
Accountability

* Functional Rationale/Principals
act to ensure
independence/success

CREDIBILITY MODEL » Institutional design focused on
insulation

¢ Qutcome Oriented
Accountability

» Political Rationale/ Principals
act to ensure agents are not
captured by other institutions

MULTI-PRINCIPAL MODEL « Institutional design focused on
balance

* Process Oriented Accountability

Principal-Agent Model

The first model is a principal-agent account of@ieve agencies. Given the
prevalence of principal-agent approaches in stusfielelegation within the EU, it is

clearly important to analyse executive agenciesiftiois perspective. Reducing a
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broad and varied body of theory down to a singlstable model, however, is
somewhat difficult. There is, indeed, no such trasag ‘standard’ principal-agent
account and attempting to isolate ‘standard’ ositiamodels of political and social
processes can often be a misleading enterpriseofstruct alternative arguments in
relation to overly-simplified caricatures of thepapach would not constitute an
insightful analysis; nevertheless, there is sonigyun settling on a traditional
principal-agent account of European integratioarther to frame the following
discussion. To this end, we might sketch out sohbeoparameters which would be
included in a ‘standard’ principal-agent approd@freturning to the basic principles
on which the perspective is based, it is possibiedlate some of the key features
which are fundamental to most, if not all, usepraficipal-agent theory.

The first question that might be asked in thisardgconcerns the type of
delegation which is implied by principal-agent thedn the first chapter, we noted
that as a perspective firmly rooted in the ratiectadice tradition, principal-agent
theory has been built on the assumption that bebavs explained by rational
assessments of self-interest. This is, naturallg of all three of the rational-choice
models outlined in table one. Rational assessnwér#slf-interest, however, can
entail quite different calculations depending oa tircumstance. The most natural
expression of self-interested behaviour is perhlapsotion of establishing functional
outcomes geared towards solving a problem. Whesrgamisation or an individual is
engaged in a particular task, they will encounggtain problems that inhibit them
from carrying out that process. The functional seusf action is that which solves
these problems and enables the process to funooe effectively. Thus, we can

state that under this line of reasoning principalsdelegate authority to agents
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because it is functional for them to do so: thatledegation allows principals to more
effectively carry out their duties.

Self-interested behaviour may be conceived ohimtlzer sense, however, by
focusing on the individuals who make decisions. Mtfa functional outcome enables
principals to perform tasks more effectively, ityrze the case that an individual's
self interest is best served by a course of athiahstrengthens his/her own
individual position within an organisation. Perhapgarticular policy provides little
tangible benefit to the organisation within whighiadividual is located, but
nevertheless enhances that individual's reputatiostudies of political behaviour
this has long been recognised as playing a rdledarself-interest of political actors.
Chapter two has already introduced the notion fiice-seeking’ behaviour, for
example, where the actions of a politician stermftos/her desire to rise up the
political ranks, as opposed to the sometimes cangpdesire to implement their
favoured policies: ‘policy-seeking’ behaviour (fam application of this framework in
the European Parliament, see Hix, Raunio and Scl8i§9). Alternatively, this
conception of self-interest could be extended bdynodividuals to include any
organisation which acts to strengthen its own pwsibver and above the tangible
gains which such actions bring to the processgsdheengaged in. Indeed, as will be
elaborated upon below, the multi-principal moddlioad by Dehousse (2008) takes
on this notion of self-interested behaviour as tiaith strengthens the position of an
institution within the EU’s institutional framewark

It is perhaps because of this ready made alt@m#iat we can settle on a
principal-agent model which puts functional deléwatt the root of political
behaviour. Dehousse’s model is best understootteasg the principal-agent model

to take account of the capacity for EU institutiemsct in a way that strengthens their
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own position within the EU’s institutional framevkoPut simply, it is the natural
alternative to a functionalist account of delegatiathin the EU context and, as such,
it makes sense to settle on a principal-agent agpravhich rests on functionalist
grounds.

The second question that might be asked aboanaaitd principal-agent
account of executive agencies relates to the maiivaf principals. We have already
outlined a functionalist rationale for delegatibowever what will the key concern of
principals be once this delegation has occurredRisnnstance, the principal-agent
literature is fairly straightforward. If a standardtline of a principal-agent approach
exists, then the motivation of principals undoubtdabils down to a concern with
minimising agency costs. In chapter one, the varigpes of agency loss — shirking
and slippage — were highlighted alongside the asdseciated with the control and
monitoring mechanisms adopted to minimise this.l®s& combined effects of
agency loss and the costs of control and monitaneghanisms result in a situation
in which the key motivation of principals will be ensure compliance whilst limiting
the associated costs as much as possible.

The last question we might ask is a complex orie are the principals in
delegation to executive agencies? As the discussidhe history of executive
agencies would imply, this is far from straightf@amd. In some respects, the European
Commission has functioned as a principal in thatiwa of executive agencies. The
powers which have been delegated to executive sgewere, in essence, the
Commission’s own powers. The treaty process hagrassthe role of managing
community programmes to the Commission and it waekeuthe initiative of the
Commission that these responsibilities were trarefieto the newly created agencies.

Drawing on the work of Moravcsik (1998), howeveg might trace this process back
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a step and highlight the initial delegation of #néssks to the Commission by the
member states. The member states, as the sigrsabbtiee treaties which have
furnished the Commission with its powers, had fiostlelegate these responsibilities
before they could be transferred to executive agsntn some ways, therefore, they
might be seen as the principals in this relatignsimdeed, we could take this one step
further, as Moravcsik does, and focus on the Ewaodectorates which have
delegated the powers to the national governmentseofiber states which have
furnished us with the treaties. Delegation to ekgelagencies would therefore be a
‘four tiered’ principal-agent relationship extengifrom European electorates,
through national governments and the European Cesiom, to the agencies
themselves.

As Moravcsik has himself recognised (1998) it bannmpractical to apply this
multi-layered principal-agent model in its entireBtudies are better conducted when
this relationship is broken up step by step, refeghip by relationship. Therefore, if
executive agencies are a fourth layer of a prinagant relationship, the initial
standpoint from which executive agencies may béyaed must still be the principal-
agent relationship that exists between the Comaomnsand the agencies. This is the
principle which has been adopted in the analysis.

These three characteristics — a functionalisttlogidelegation, principals
acting to minimise agency costs and a principahagdationship between the
European Commission and executive agencies — tatestihe key features of the

principal-agent model adopted.
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Credibility Model

Taking influence from Majone’s two logics of deléiga, the second model is an
account of executive agencies which places credimemitments and fiduciary
accountability as the central explanatory variabfesindicated in the literature
review, delegation for credibility reasons restgloanotion that by relinquishing
their ability to take control over certain areasngpals can credibly commit to
policies and principles which may be at risk fr@sues such as time-inconsistent
preferences, political uncertainty and collectiegan problems.

The first point to be made about this model ig tha rationale is firmly
functionalist in nature. Delegation for credibilityasons provides a solution to
particular problems and is adopted in order to enthat certain goals are met and
certain tasks effectively carried out. As in thapipal-agent model, we can settle on
a relationship in which the Commission functiongtesprincipal. In this reading the
Commission has created executive agencies as adunalcresponse to certain
credibility problems. What credibility problems asdevant to the case of executive
agencies?

If the Commission functions as the principal, thiea classic credibility
problems appear less relevant. As outlined in @rapte, time-inconsistent
preferences and political uncertainty are intimalieked to the problems faced by
elected governments which must satisfy the wisléseoelectorates that have put
them in power. When electorates demand short teatifigation, it can be difficult to
pursue long term policies; when electorates pecailyi remove one government from
power and replace it with another, there is an & change the policies of the

previous government. In the case of the Commissutich is not directly elected,
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these problems are of questionable significanakedd, it is the very fact that the
Commission is insulated from these pressures wkitiMajone to formulate his
model in the first instance. It is difficult to seew an organisation delegated powers
on this basis can, in turn, find itself transfegrits responsibilities to other
organisations to solve the same problems.

Nevertheless there is one sense in which crewjiloitincerns seem acutely
relevant to the case of executive agencies. Givetimancial accountability issues
which led to their creation, we may view execu@gencies as a practical response to
the issues underpinning the resignation of thee8a@@dmmission and the damage
these issues exacted upon the Commission’s crigglibilthe context of managing
community programmes. According to this accoungcetive agencies can be seen as
a mechanism through which a credible commitmentlean made to eliminate the
potential for corruption and financial mismanagemerhe administration of EU
programmes.

In this case, the motivation of the principalliglstly different in the
credibility model from that of principals in theipcipal-agent model above. In the
principal-agent model, the key concern of pringpalto ensure agents carry out their
duties, whilst limiting the costs associated witimitol and monitoring mechanisms.

In the credibility model, in contrast, principalad themselves in the counter-intuitive
position in which exercising too much control otteg process can jeopardise the
gains to be had from delegating. The key benefttadégation for credibility reasons
is that it places decision-making powers in thedsaof independent actors who are
insulated from the forces that principals are sttieg to. The key concern of
principals will therefore be to ensure that thidapendence remains intact whilst also

holding agents under the principle of fiduciary @aatability.
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Multi-Principal Model

The third rational-choice model is an applicatiéibehousse’s (2008) multi-principal
model. As stated in the first chapter, Dehoussegals his starting point the notion
that the creation of agencies can best be underatabe context of inter-institutional
competition between the member states in the chuheiEuropean Commission and
the European Parliament. In a sense then, these itstitutions are all principals in
the act of delegation because they all have a statke process and the potential to
influence institutional outcomes and maximise tlogn interests.

As touched on above, the multi-principal model liegpa brand of self-
interested behaviour in which principals act toarde their own position, as opposed
to acting to ensure functional solutions to pradtgroblems. It is worth emphasising,
of course, that a decision which strengthens acjpat's position can also lead to
tangible functional gains. It may be the case th@tCommission supports the use of
executive agencies in order to improve its positiathin the EU’s institutional
framework, but it may also be the case that, degbhis, executive agencies have
significantly improved the management of commupitygrammes. The two
concerns are not necessarily mutually exclusive.

In table one this logic of delegation has beentified as a ‘political
rationale’. Broadly speaking, this simply indicatkat the three principals are
engaged in a political process in which the prineny is not to solve functional
problems, but to enhance their own institutionaipon. This also has an impact
upon the motivation of each principal. The keyghsifrom Dehousse in this regard is
that the chief concern of principals will be to eresthey have influence over newly

created agencies and to prevent new agencies feong tzaptured’ by their
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institutional rivals. Again, this is not to say thle actual capacity of agencies to
carry out their assigned duties is ignored — thidlycome under accountability
procedures to ensure they are performing theistaskrectly — but simply that the
chief explanatory factor underpinning the actiohprancipals in their relationships

with executive agencies is the desire to enharaie ¢hwn institutional position.
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Three Constructivist Models

Table 3.2 below gives an overview of the three troietivist models assessed in the

analysis.

Table 3.2: Three Constructivist Models

« Decision to delegate reflects a
logic of social appropriateness

» Institutional design based on
INTERNAL ISOMORPHISM preViOUS EU institutional
choices (e.g. EU agencies)

* Process and outcome focused
accountability

» Decision to delegate reflects a
logic of social appropriateness

» Institutional design based on
EXTERNAL ISOMORPHISM preViOUS external institutional
choices (e.g. national agencies)

* Process and outcome focused
accountability

» Decision to delegate is
influenced by inbuilt
preferences of principals

ENDOGENOUS PREFERENCES » Institutional design based on
external or internal choices

* Process and outcome focused
accountability

Internal and External Isomorphism

The first two constructivist models are both mod#lssomorphism. Chapter one

identified isomorphism as the spread of similatiingonal forms across a given
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context: this can occur for a variety of reasorghsas the presence of high levels of
interdependence or culturally defined notions aiegtability and credibility.

In the case of executive agencies, a model ofasplhsm would posit that
executive agencies are the culmination of a see@tess in which prior institutional
choices have resulted in executive agencies apyesocially appropriate
institutional outcomes. Again, this is not to shgttexecutive agencies are not
beneficial from a practical, functional perspectitanay very well be the case that
executive agencies provide tangible functional bendout that they have
nevertheless been adopted due to the spread désinsgtitutional forms. The key
distinction between the two models is the soureefwhich isomorphism stems.
Internal isomorphism is taken as the spread ofresgéional forms within the EU’s
institutional framework. Thus, executive agencrethis model would reflect
organisational choices made within other areab@BU. External isomorphism
implies that executive agencies are the resultinpbirting successful institutional
forms from outside of the EU context, such as friahonal agencies within the
member states.

The form of accountability used is a more probleenadicator in the case of
constructivist models than it is in rational-chomedels. In the rational-choice
models outlined above, the type of accountabilityed is taken as being a
reflection of the rationale behind the act of datemn. There is therefore a clear
causal relationship between the rationale andyibe of accountability mechanisms
adopted: if the expected form of accountabilitpad present, then it raises questions
as to the applicability of the model. With isomagph, the role of accountability is
more complex. We cannot say that isomorphism wdbpce either process or

outcome focused accountability, as it is capablerofiucing either form of
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accountability in a given situation; however we séate that the accountability
mechanisms adopted will reflect the same logicoafad appropriateness that
produces the act of delegation. It would not bécgrdted, for instance, that agencies
produced under the terms of internal isomorphismld/adopt accountability
mechanisms, such as reporting procedures and penime indicators, from external
sources. The distinction between different formaafountability, although not as
easy to incorporate as with rational-choice modedsgertheless provides part of the

picture in analysing the applicability of modelsigémorphism.

Endogenous Preferences

The last model takes influence from the endogepoeferences perspective outlined
by Hug (2003). As stated in chapter two, the insighon which the endogenous
preference approach is based is that certain typastors are more likely to favour
particular institutional outcomes than other act®ise nature of an actor within a
given organisation is determined by a variety ofdes such as the appointment
process and the position which an organisationesun relation to other
organisations. In the case of executive agencresndogenous preference model
would focus on the inbuilt preferences, or biaséshe European Commission. The
creation of executive agencies, under this readuogild reflect the endogenous
preferences of the Commission which have promptedfavour particular
institutional outcomes over others.

The main difficulty in using the endogenous prefee model is, as discussed
in the first chapter, isolating the precise prefiess which are exhibited by the

Commission. There are essentially two solutionhioproblem which may be used
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in the analysis. The first is to adopt the commssuanption that the Commission
possesses an ‘integrationist bias’ and assesxtéet@o which the creation of
executive agencies is in accordance with this metsge. There are certainly some
empirical studies which provide evidence for ttppm@ach (for instance, Mattli and
Slaughter, 1998; Tsebelis, 1994); however thefarifFlom a consensus on this point.
An alternative solution is therefore to adopt HU@803) pareto-set of Commission
preferences and attempt to situate the decisidelegate responsibilities to executive
agencies within this framework, as Hug has doneéweral other decisions made by
the Commission.

As the aim of the analysis is to test the moddl@ot individual variants, it is
only fitting that both of these perspectives aregidue weight in the discussion. To
this end the analysis will assess the model'styfilist from the perspective that the
Commission possesses an integrationist bias amhdlge using Hug's (2003) pareto-

set of Commission preferences.
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CHAPTER FOUR: DELEGATION, THE EUROPEAN
INSTITUTIONAL STRUCTURE, AGENCIES AND THE
KINNOCK REFORMS

The purpose of the chapter is to illustrate theexdrwithin which delegation to EU
executive agencies emerged. Four specific aspeetaken in turn. First, the general
institutional structure within the EU is consider@dgether with the issues and
conflicts associated with this structure thesef@andamental to understanding
delegatory developments at the European level.r8ed¢be use of EU regulatory
agencies is presented as a case of delegatiomwiihiEU’s institutional framework.
Third, the EU’s experience of delegating tasksrtegbe contractors/technical
assistance offices (TAOSs) is outlined. Finally, dmapter concludes with a discussion
of the Kinnock reforms, which were stimulated by thilures of the private

contractor/TAO system.

Tensions in the Institutional Structure

The EU policy process is defined by the transfesfaksponsibilities from national
governments to supranational institutions. Thicpss has led to a delicate
institutional balance between the Commission, Cooamel Parliament. All three
institutions have a part to play in drafting, neging and delivering legislative
outputs. Each institution’s involvement representifferent strand of the
institutional structure and there are inherentitarssbetween each of their roles.
As Jordan (2001) has stated, tensions exist bettheethree institutions in
part because each reflects a different kind ofsieetmaking. The Council, as a

vehicle for negotiations between member statesahastergovernmental basis.
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When the European integration process began agraaraent between six
independent stat®#o create the European Coal and Steel Commun@B(E in
1951, the key decisions were based largely on regots between national
governments. Although there was recognition oftibeefits to be derived from
supranational institutions, there were also reg@ma concerning the transferral of
significant powers to bodies such as the ‘High Awitly’ of the ECSC (the
predecessor to the European Commission). Schelach,as Hoffman (1966) have
identified this as a fundamental tension in thedpean integration process between
the “logic of integration” and the “logic of divetg’ (Hoffman 1966: 881). Put
simply, while there might be gains to be made fgranting powers to institutions
such as the Commission, states are also keen tioectingt their own interests are
protected and that they are not bound to carryrmdsures they disagree with.

It is easy to illustrate why this is the case. dteding joint decisions between
independent states is often a lengthy and diffistdtess. Each state represents a
diverse range of interests and there is a largecdeanf domestic pressure exerted on
national governments to gain the best deal for #ectorates. In certain cases it is
inevitable that these interests will be incompatidhd using a purely
intergovernmental form of decision-making, in whegdich state has a full veto over
any action, will significantly limit what is achiable. If this was true of the six states
in the ECSC, then as the number of member staeembieased (up to 27 as of the
2007 enlargement) the problem has only been exaisgtbA clear solution is to
delegate powers over certain areas to supranatiaais like the Commission, or to
use majority decision-making, such as the use wdliied majority voting’ (QMV)

in Council decisions. The downside to procedured a1 QMV is that while they

8 Belgium, France, Italy, Luxembourg the Netherlaadd West Germany.
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might lead to an easier decision-making processiHlzerefore allow for certain
courses of action to take place which would havenbmpossible if every state
retained a veto — they also ensure that state®weathsionally find themselves
implementing decisions they would not have othesveigreed to, raising questions
over national sovereignty.

This tension has resulted in a balance betweerasagponal and
intergovernmental forms of decision-making. Conseqly, we find that different
policy areas within the EU fall under differentesland procedures. When dealing
with issues of trade, for instance, the processage supranational in nature.
Significant powers have been invested in the Comsiorisand decisions made in the
Council tend to be made using majority decision-imgikthat is, no state has a veto
over decisions and a qualified majowtystates being in favour of a piece of
legislation is enough to carry it into law. In otlp®licy areas, such as the Common
Foreign and Security Polidythe procedures generally conform to the
intergovernmental model. Although the Treaty ofdas (2007) extended the use of
QMV into some areas of CFSP, member states d@tebely retain a veto over most
decisions?

The European Parliament has a different role @Bhropean policy process.
If the Council conforms to intergovernmental, st&i@ decision-making, and the
Commission encapsulates the desire to derive lisriefm the use of supranational
institutions; the Parliament aims to meet the feedemocratic representation at the
European level. The democratic legitimacy of thegnation process has been a key
issue over recent decades (see, for instance sBalland Hix, 2006). With decisions

affecting European electorates across 27 membesdiaing made within the EU’s

°® CFSP is aimed at fostering common EU positionsemtbavours in issues of foreign policy.
9 For a detailed discussion of the use of QMV in@wnmon Foreign and Security Policy see DG
EXPO, 2008.
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institutions, the requirement for some form of podl representation is self-evident.
Since the 1970s, the direct Europe-wide electiomefbers of the European
Parliament (MEPSs) has attempted to meet this demfssdtated above, the role of
the Parliament in the legislative process has nagntl to increase, as has the

Parliament’s position relative to the other Europawsstitutions.

Accountability vs Efficiency

Tensions between institutions manifest themselvesvariety of different ways. In
terms of the Commission, one of the key concerata®to the balance between
accountability and the Commission’s ability to etfeely conduct its duties. As with
all cases of delegation, when national governmeatsfer responsibilities to the
Commission, it is necessary to ensure that thesense degree of accountability over
the Commission’s actions. Too much control, howggan prove counter-productive
if it comes at the cost of significantly reduciing tefficiency or effectiveness of the
Commission’s work.

One area which has received significant attentahis regard is the use of
the ‘comitology’ systeni! The use of these committees in the EU policy sstms
become extensive since their original introductiothe 1960s. They are specifically
employed as part of the process for implementinddgjislation. Member states have
delegated much of the responsibility for implemegt:U legislation to the
Commission; however under the comitology systentbemission must work in
conjunction with member state / Commission comregte carrying out these duties.

There is also the potential for the representatbfesember states sitting on these

1 See Chapter Two for a discussion of comitology.
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committees to refer decisions back to the Couwncitéview (Nugent, 2010). The
committees operate under a number of differentguores depending on individual
circumstances. In their weakest form — known asatieisory procedure’ —
committees simply provide the Commission with imfi@tion on the implementation
of legislation which it may, or may not choosed&d on board. Other committees
have stronger powers to block or approve Commisdemisions before they are put
into practice.

As Pollack (2003a) has argued, the comitologyesydtas essentially been
understood in two different ways. From a rationabice/principal-agent standpoint,
the purpose of the comitology system appears dizaring transferred
responsibilities for implementing EU legislationttee Commission, comitology has
been adopted as a method for ensuring the Commissmains accountable to
member states (see, for instance, Franchino, 280teynatively, however, Pollack
(2003a) notes that comitology may be understoocerbozadly in sociological-
institutionalist/constructivist terms as a kindaéliberative democracy’ in which
technocratic committees comprised of member staedeCommission representatives
pool their resources in order to arrive at the nedigtient and effective outcomes for
the implementation of EU legislation.

To assess the merits of each of these perspedediack (2003a) attempts to
find empirical evidence in the actions of the Calyr@ommission and European
Parliament when they engage with the comitologyesgsIn the case of the
Commission, Pollack finds that the Commission’scenst correlate strongly to the
notion that it will favour the weakest comitologsopedures — and therefore the
procedures which provide the Commission with theatgst autonomy and discretion

in terms of how it implements EU legislation. Branth and Blom-Hansen (2010)
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affirm this idea by finding that although the Conssion sometimes plays an active
role in shaping outcomes through committees, inyntases committees are simply
instruments of control.

The European Parliament, in contrast, has créttibe comitology system
from a number of perspectives. It has argued tleasystem lacks transparency, in
that the full composition and activities of commés are not always publisiéd
(European Parliament, 1999: 13). More generallyag argued that the nature of the
comitology system places too much emphasis ondlleeof member states. Given the
Parliament’s position, this criticism is easy taarstand. As stated, the Parliament
has received significant responsibilities in thgidkative process under the extension
of the ‘co-decision’ procedure; however the usearhitology in the implementation
phase of this legislation has generally excludéaih making decisions. Only
member state and Commission representatives havedsen the committees and if
issues arise, they are referred back to the Coaturik, as opposed to the Council
and the Parliament. Having already establisheatantive role in the legislative
process, it is perhaps natural that the Parliamventd wish to extend the principle of
‘co-decision’ into the field of implementation.

The Council’s perspective on comitology is morenptex. As the Council
entails the sometimes diverse positions of diffesates, it is difficult to ascertain a
unified position on the issue. Pollack (2003) fimdsdence for the view that the
Council will favour the most restrictive comitologyocedures, but also finds
significant variation in the positions of membeates across policy areas. Those
states with a stake in certain policies are mamylito alter their preferences on

comitology procedures accordingly. This may be rested in a desire for stricter

12\ith this stated, rules on the transparency ofroittees have been enhanced in recent years (see
Brandsma, Curtin, et al., 2007).
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comitology procedures than usual, or certain sta@g favour more supranational
decision-making if they have a stake in maintairangntegrationist perspective. The
implication here is that although we might expéet Council to favour more
restrictive comitology procedures as a matter ofrse, the potential for comitology
to undermine the efficiency of the implementatisogess can lead to looser

procedures being adopted to facilitate a more g¥esystem.

Representation vs Credible Commitments

We have already seen, in our discussion of Majof#81) ‘two logics of delegation’
approach in Chapter Two, that a parallel tensiastexn the Commission between
the need for representation and the ability of memskates to credibly commit to
long term policies. To recap, member states haresterred certain responsibilities,
such as regulatory powers and the responsibilitgfsuring states uphold their
agreements, which mandate a degree of indepenffeme¢he Council and the other
European institutions. The Commission’s abilityettectively carry out these duties
is undermined by any mechanism which limits itsejpeindence in these areas. As
part of the general strengthening of the Parliaptemivever, and in accordance with
the corresponding debates on democratic legitimaeynotion of making the
Commission formally subject to Parliament, or esahject to electoral pressures via
the direct election of Commissioners, has gain@deswaction. In what Majone
(2002) refers to as ‘the perils of parliamentai@at these developments have the
potential to undermine the Commission’s work in kegas.

In the same manner that comitology requires ancal®etween member state

control and Commission autonomy; this conflict betw a need for representation
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and the need to ensure independence necessitatésacate balance between the
Commission and the Parliament. Franchino (2002gsting Majone’s model by
looking at the nature of secondary legislation tredcontrol mechanisms adopted to
ensure Commission accountability across differeeds concludes that where tasks
have been delegated to the Commission for cregilbdasons, member states are less
willing to employ stricter control mechanisms, sashcomitology. The Parliament is,
unsurprisingly, more willing to limit the Commissig independence in these areas

and take on an active role in scrutinising the Cassian’s actions.

Expanding Bureaucracy vs Constrained Resources

A final tension relates to the resources availablihe Commission to allow it to
effectively conduct its duties. The Commission ieggisubstantial resources — both
financially and in terms of staff — to meet allitsf obligations. The size of the
Commission, however, has proved a controversigestitboth at the European level
and in the field of domestic politics.

Political anxiety over wasted resources is notmay. In the context of
national bureaucracies, the concern has giveriaiaenumber of perspectives,
amongst the most famous of which is William Niskaie€1971) ‘budget-
maximising’ model of bureaucracy. Writing with reddo bureaucratic organisations
at the national level, Niskanen’s primary assumpisothat a rational bureaucrat will
seek to increase the size of the budget underdhénority. This is possible, under
Niskanen’s model, because bureaucrats usually pesskeetter understanding of the
true cost of providing a service than their pridgin parliament, or other bodies

(Niskanen, 1971). The net effect of this is thateomvested with powers,
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bureaucracies will have a tendency to expand awer &s they increase the size of
their resources. Mitigating this process shoulddftee be a key concern for political
authorities.

Niskanen’s approach, in general, has been thesubj a number of debates
and critiques (for an overview, see Wintrobe, 198@wever a specific debate has
taken place over its relevance to the Commissibe. Gommission has been viewed
by some scholars as analogous to a bureaucratnigagion (see Egeberg, 2006), but
it also performs important political functions amals a markedly different set of
responsibilities from a national bureaucracy. lBktDunleavy (1997), in assessing
the applicability of Niskanen’s perspective to @@mnmission, has argued that the
effect of budget maximisation is likely to be liextin the European case. Dunleavy
highlights the fact that a very high percentagéhefEU budget (95%) is not spent
directly by European institutions, but instead pdssn to other actors. The effect of
this is, for Dunleavy, to limit the potential foaigs to be made by the Commission in
pushing for either an overall rise in the sizehaf EU budget, or in the proportion of
the EU budget which specifically funds the Comnuie® operations.

Majone (1996; 1997) also focuses on the natutee@Commission’s tasks and
how these differ from the type of bureaucratic orgation studied by Niskanen.
Majone has written extensively on the regulatorylknapnducted by the Commission
(see Majone, 1996) and takes influence from ecoaainidies of regulatory agencies
within the national context. For Majone, the regoig nature of much of the
Commission’s activities necessitates a differentehof behaviour. He notes that
economic studies of national regulatory agencied te disregard any assumptions of
budget-maximising behaviour and instead predidtttieprimary motivation of

national regulatory agencies will be to providediarable regulatory outputs to
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certain interest groups. He also highlights tha ohthe main differences between
the Commission and national bureaucracies, or mati@gulatory agencies, is that its
mandate (its competences) are not fixed, but hasaged significantly over time.

For Majone, this leads to the conclusion thatGbenmission is more likely to
pursue a course of action that increases the safafgecompetences, as opposed to a

rise in its resources. As he argues:

The available empirical evidence, as well as casbsérvations, seem to
support the hypothesis that the utility functiortlod Commission is
positively related to thecopeof its competences rather than to sicale

of the services provided or to the size of its idgor example, the great
expansion of Community competences since the mg@D4d.& areas such
as the environment, health and safety at work, woies product safety
and the regulation of financial services has beeompanied by a
significantly less than proportional increase gbexditures for
administration—from 4.35 per cent of the total Conmity budget in
1985 to 4.8 per cent in 1994—while the number oéctives has more
than doubled in the same period. Thus, budgetgrgoapiations per unit
of regulatory output have actually decreased, sstgugthat the
Commission prefers task expansion to budgetary r.oiMajone, 1996:

65)

Essentially these approaches constitute an attengpedict the way in which the
Commission is likely to try and maximise its inteiee Niskanen'’s original model

posited that parliaments, and other bodies, hagitirhate concern in preventing
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bureaucracies from expanding their financial resesir The focus here is on a
problem that political principals must addresséalthg with bureaucratic
organisations. Similarly, while approaches sucMapne’s might have merit in
explaining the motivation of the Commission, justimportant is the perception of
the Commission’s principals: the member states.

In this regard, it is clear that the size of tr@@nission’s resources have
remained a key concern. Indeed, the relatively bnsal in budgetary appropriations
identified by Majone arguably reflects the relucamwf member states to expand the
size of the Commission, even when the Commissiagrtdden on a large number of
new responsibilities. One of the key areas of @hee in this context is the size of the
Commission’s staff. In recent years the Commissias come under significant strain
due to an increase in its responsibilities andguresfrom the Parliament and Council
to refrain from drastically increasing the numbefrpermanent staff employed in its
work. As of 2011, the Commission is currently op@gunder an effective ‘freeze’
in the number of permanent staff members it isledtto employ. As will be seen,
the constraints of low staff levels have led then@assion to pursue alternative

avenues for carrying out its duties.

European Regulatory Agencies

In discussing the various applications of delegmatiwory within the EU, the primary
focus to this point has been on the powers delddgatthe main European
institutions: principally the European Commissitire European Parliament and the
European Court of Justice. Going back to the 1970@sgever, the EU’s institutional

framework has undergone significant change thrdabglcreation of numerous
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European agencies and decentralised bodies. Alththegfirst agencies — the
European Centre for the Development of Vocatiomalning (CEDEFOP) and the
European Foundation for the Improvement of Living &/orking Conditions
(EUROFOUND) — were established in 1975, the usagehcies became more
widespread in the 1990s with the creation of aesesf new bodies associated with
the completion of the internal market. This expansh the use of agencies
stimulated a number of studies focused on the imd@gnce, control and
accountability of the new bodies (for instance, dfa, 1997; Kelemen, 2002; Busioc,
2009; Egeberg and Trondal, 2011).

The initial growth in the number of EU agencieshich are sometimes
labelled ‘second-generation’ agencies so as tindigsh them from the two agencies
established in 1975 — has its roots in the commmtpeontained within the Single
European Act (1986), to complete the EU’s intemafket by the end of 1992. The
creation of a single market in which “the free mmeat of goods, persons, services
and capital is ensured” (Article 14, EEC Treaty$,hat course, always been a primary
aim of the integration process. One of the fundaaierlements required for the
creation of a single market is the eliminationejulatory inequalities between
member states which have the potential to inhib# trade. If we consider the case of
a company manufacturing a particular food prodiactinstance, it is easy to illustrate
why this is the case. The company, located in oember state, might manufacture
the product using a variety of different ingredgemhich may all legally be used in
foodstuffs within that territory. When they comeetport their goods to another EU
member state, however, they may encounter diffesgntlations governing the
ingredients that can be contained within prodd€some of the ingredients are not

permitted to be used within that state then it wat be possible to export the
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company’s product, irrespective of any broad commiit to free trade made by
politicians at the national level.

Clearly, therefore, it is necessary to ensure stegeee of regulatory
compatibility amongst member states within a simgéeket. Notable problems
existed, however, with the initial strategy adopf@dironing out these regulatory
inequalities. The initial approach, sometimes ledaettotal harmonisation’, attempted
to produce a compatible regulatory system throwggtiralised legislation. Highly
technical and specific regulations were producdddl@European level and were to be
adopted across all member states. The relianc@@ammity in negotiations and the
wide array of regulatory traditions present amomgsibers made this particularly
problematic. Decision-making procedures tendecetotaracterised by protracted
deliberations between entrenched interests andgmsbwere compounded at the
implementation stage by the absence of assurarmesfiember states that directives
would be adopted swiftly and with strict adheretaéhe agreed legislation, resulting
in a series of infringement cases being broughinsganember states in the European
Court of Justice (Taalberg, 1997).

The deficiencies in this system severely limiteel progress made in
eliminating regulatory inequalities. From the Corasnon’s formal adoption of the
strategy, outlined in its ‘General Programme’ ir6&9to the mid-1980s, the average
number of pieces of legislation produced was ke laver ten per year (Pelkmans,
1987). As Dashwood (1983) points out, the pacehatiwEuropean level agreements
could be brokered was greatly outstripped by tleedmt which the less cumbersome
regulatory systems present at the national levaldcproduce new regulations and,
consequently, new trade barriers. The total hareatioin approach was therefore

both inefficient, due to the extensive negotiaticetpuired to produce agreements, and
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ineffective, given that, at best, the policy coafdy hope to slow down the creation
of new inequalities between the member states.

The failures of the total harmonisation approasulted in a comprehensive
rethink over the completion of the internal mar&edt the adoption of a number of
different measures to further the process. Thedk@yents of the new approach were
to engage actors below the European level in thelaeory process and thereby
facilitate a more decentralised system which céelep pace with developments at
the national level. The creation of new regulataggncies was a key part of this
process because, as Dehousse (1997) has statedothe take on an important role
in co-ordinating the work of actors at the natiomadl sub-national level. The new
agencies also aided the process in a more germgrse §y enhancing the EU’s overall
regulatory capacity: a fundamental requiremenightlof the commitment to
complete the internal market by the end of 1992rEwith the responsibility for
eliminating regulatory inequalities becoming moeeehtralised, the Commission’s
limited bureaucratic capacity would have been usdgrificant strain without the
creation of the new agencies.

As of 2011, there are currently 30 distinct retpaagencies and bodies.
These agencies can be separated into three diffeaagories: the 24 ‘policy
agencies’, which are agencies set up to work pegiic field; 3 agencies associated
with the EU’s Common Security and Defence Polieyd 8 agencies which have been
set up to help EU member states co-operate intefforcombat international crime.

Table 4.1 below gives a full list of the agencies:
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Table 4.1: EU Regulatory Agencies

Policy Agencies

Agency for the Cooperation of Eyer
Regulators (ACER); Community
Fisheries Control Agency (CFCA);
Community Plant Variety Office
(CPVO); European Agency for Safety
and Health at Work (EU-OSHA);
European Agency for the Management
Operational Cooperation at the Externg
Borders (FRONTEX); European Asylun
Support Office (EASO); European
Aviation Safety Agency (EASA);
European Centre for Disease Preventig
and Control (ECDC); European Centre
for the Development of Vocational

Training (Cedefop); European Chemicals
Agency (ECHA); European Environment

Agency (EEA); European Food Safety

Authority (EFSA); European Foundation

for the Improvement of Living and
Working Conditions (EUROFOUND);
European GNSS Agency (GSA);
European Institute for Gender Equality
(EIGE); European Maritime Safety
Agency (EMSA); European Medicines
Agency (EMA); European Monitoring
Centre for Drugs and Drug Addiction
(EMCDDA); European Network and
Information Security Agency (ENISA);
European Railway Agency (ERA);
European Training Foundation (ETF);
European Union Agency for Fundamen
Rights (FRA); Office for Harmonisation
in the Internal Market (OHIM));
Translation Centre for the Bodies of the
European Union (CdT)

Common Security and Defence Policy
Agencies

European Defence Agency (EDA);

European Union Institute for Security
Studies (ISS); European Union Satellite
Centre (EUSC)

Police and Judicial Co-operation
Agencies

European Police College (CEPOL);
European Police Office (EUROPOL);
The European Union’s Judicial
Cooperation Unit (EUROJUST)

—

of

tal
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One of the most striking aspects of the list abeube diversity between the different
agencies included. While all of these agencies falhynder the same heading of
‘EU regulatory agencies’ there is a significanfeliénce between the nature of many
of the agencies and the tasks they have been adsighree examples should
illustrate the point.

The European Aviation Safety Agency (EASA), fostemce, is an agency that
was established in 2002 to carry out regulatorivitiets in the field of air safety. The
EASA took over responsibilities from a looser systaf co-operation between air
safety agencies in several European states, knswirealoint Aviation Authorities
(JAA). The goal of the JAA was to help foster jaiagulatory standards and
procedures on air safety between its members, &sispecifications on aircraft
components. The JAA was not formally a regulataghh but rather a system for the
regulatory bodies within European states to co-aeegiven the obvious benefits of
having joint standards in an international fieldlsas air travel. The EASA, once it
became fully operational in 2008, took on mosthef tegulatory responsibilities over
air safety within the EU’s member states. The ageagcries out a number of
complimentary duties, such as overseeing inspectibaircraft, conducting research
into air safety, and recommending new pieces a$latpn to the EU’s institutions.
As patrt of this process, the EASA publishes a‘anhual safety review’, including
statistics on global aviation incidents and develepts of new safety procedures.

Alternatively, the European Union Satellite Cerfig®@)SC) is an altogether
different type of agency. Created in 2001, andy/fafpperational from 2002, the chief
responsibility of the EUSC is to administer thelgsia of satellite imagery and data.
Based in central Spain, the agency was intendstteéagthen the Common Foreign

and Security Policy (CFSP) by providing a resodocaise in conflict prevention and
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crisis monitoring. The EUSC largely took on respbitities from an existing body:
the Western Union Satellite Centre. This body hadralar function to the EUSC, but
was associated with the (now defunct) Western EraopJnion (WEU). The
European Defence Agency (EDA) and the EuropeanruJmstitute for Security
Studies (ISS) also took on responsibilities fromWMiodies as part of the transferral
of WEU tasks to the EU’s institutions.

Last, in the field of police and judicial co-opeoa, the European Police
Office (EUROPOL) began operations in 1994, beconhitly operational in 1999.
EUROPOL is significantly different from the EASAGEUSC, operating as a
vehicle for police forces and intelligence ageneugkin the member states to pool
their resources to combat organised crime. LikeBA8A, it has its roots in a looser
network between national organisations known as\MIR&hich was established in
1975. It currently employs some 700 staff in orideorganise communications
between national intelligence agencies and conductvide analyses into criminal

activity.

The Politics of EU Regulatory Agencies

Although the need for an increased regulatory agpgoes some way toward
explaining why so many agencies have been creatégtipast twenty years, it does
not provide a complete picture of the reasons wldwidual agencies have been
adopted in a given area. Regulatory agencies drin@@nly option available to
decision-makers wishing to increase the EU’s rdguyacapacity. There are, indeed,

a number of other options which can achieve thems.a
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As Kelemen and Tarrant (2011) have outlined, wdeecision is made to
regulate an area at the supranational level theressentially three different options
which can be adopted by EU policy makers: to detegegulatory powers to the
European Commission; to create a new EU agenalglegate powers to an existing
agency; or to use a network of national regulasmgncies (NRAS) to negotiate joint
solutions. In addition, there are a wide rangeptioms with regard to the control
mechanisms and the degree of discretion affordeeglatory actors. How are these
decisions made?

The first issue of importance relates to the potiakers involved. Broadly
speaking there are three main ways in which a atgu outcome, such as the
creation of an EU agency or the use of a netwoilkRAs, can be determined. The
first mechanism for delegating regulatory powerhisugh a formal treaty
amendment. In this case the only actors of relevane those who engage in the
treaty process: namely, the national governmentseshber states. Treaty
amendment is only necessary, however, when the mrestdtes wish to create a body
that exercises regulatory powers independently ffeenrCommission or any other
institution® The European Central Bank, for instance, is & fallependent body
and, as such, it had to be established througtrehagy process. In practice, regulatory
agencies are not generally established by treagndments. Instead, they are created
using powers already contained within the tregties second mechanism). The legal
distinction in this context is fairly obscure aras$ts on the principle that such
regulatory agencies are, formally, bodies whichisglthe Commission. In practice,
as Kelemen and Tarrant (2011) state, there ig/fiamited scope for the Commission

failing to act upon the decisions of regulatoryrages. Nevertheless, when outcomes

13 This principle was established by the EuropeanrQafulustice in théleronicase: Case 9/56
Meroni & Co, Industrie Metallurgiche SpA v. Hightharity [1958] ECR 133.
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are determined by legislation, as opposed to traagyndment, the main decision-
makers are those who have a stake in the EU'sldigis process: the Council and, in
areas of co-decision, the European Parliament, th@élCommission retaining powers
of initiative. The last mechanism relates to theation of networks of NRAs and
requires no formal legislation. Typically netwoik® established directly between the
relevant NRAs (Kelemen and Tarrant, 2011).

For Kelemen and Tarrant (2011), national goverrtmmehmember states are
clearly the dominant actors in this process. The\tlae only actors capable of
making treaty amendments, they play the primary mothe EU's legislative process
and they also exercise formal authority over tbein national regulatory agencies.
There is, however, an inherent trade off involvethiese decisions between the
member states’ desire to make credible regulatonyncitments and their ability to
control the nature of regulatory outputs. Delegatbregulatory powers by treaty
amendment leads to the most centralised mode iohaat which an independent and
far-reaching body, such as the European Centrak Bamstablished at the
supranational level. An institution of this nataes independently from the member
states and, as such, has the potential to pro@égeceatory outputs which run counter
to the wishes of national governments. KelemenTardant (2011) argue that
member states are therefore less likely to advdb&dorm of centralised,
independent decision-making, in regulatory areaghvhave the potential to produce
outputs that cause significant negative distrimaleeffects amongst states. Rather,
they will favour looser networks of NRAs, not leésicause the responsibility for
implementing agreements rests with their own nafioegulatory agency and can
therefore be strongly influenced by each natioalegnment (Kelemen and Tarrant,

2011).
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To concentrate solely on the interests of memtates, however, would be to
adopt too narrow a focus. As was discussed initeechapter, Dehousse (2008),
amongst others, has drawn attention to the roteebther European institutions in
the process of delegating regulatory powers. Inddeke’s reading, we would expect
the European Parliament and the Commission to fawstitutional design choices
which enhance their own positions in relation ® t¢ther institutions. To a certain
extent there is some evidence for this. The Padigrhas been particularly active in
advocating the need for accountability amongst pengated agencies (Busuioc,
2009). Drawing on its role in scrutinising the aos of the Commission, it has sought
to extend its position to overseeing the work of &jéncies. The Commission also
has a stake in this process by virtue of its stattise treaties as the primary
regulatory institution within the EU’s institutiohfiamework. Regulatory agencies
created under secondary legislation are, as mattjantended to aid, rather than
supplant, the Commission in its regulatory workn€equently the Commission also
possesses responsibility for scrutinising the astiof agencies. Nevertheless, it does
not necessarily follow that the Commission will éav the creation of EU regulatory
agencies as a matter of course. The Commissiomial istandpoint, as was touched
upon above, was that the answer to the need fenhanced EU regulatory capacity
should be found in increasing the Commission’s oggources to allow it to cope
with the increased demands. It was only when natigavernments proved unwilling
to increase the size of the Commission’s resoutest began voicing support for
the use of agencies (Kreher, 1997).

The difference between the various structuregqrutard for new agencies
illustrates the competitive nature of this proc&ssch agency has a management

board which functions as the main line of accoultglto the other EU institutions.
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The European Parliament’s favoured model for thmapment of these boards (as
outlined in European Parliament, 2003) is for tloenthission to draw up a list of
proposed board members and for the list to be dtdxitio Parliament, before
ultimately being approved by the Council. The Cossian has advocated a
completely different system in which members ofllbard are appointed jointly, and
directly, by the Commission and the Council, withrole afforded formally to the
European Parliament (European Commission, 200B) pkrhaps not surprising that
the solutions to practical problems put forwardelagh institution are those which are
likely to result in strengthening that institutisrown position.

Overall, there are a number of implications concey the use of EU
regulatory agencies, particularly with regard te thscretion afforded to them. Due to
the regulatory work they are involved in, EU regaig agencies are intended to
operate with minimal involvement from politiciansdapolitical authorities. As Van
Ooik states: “most founding acts expressly stiuthtit the agency concerned will be
completely independent from the makers of law amidips. The agency’s output
may and should not be influenced by political cdasations” (Van Ooik, 2005: 125).

We have already seen, in the discussion of ciggtimodels of delegation in
chapter two, that delegated bodies with a highlle/enxdependence from their
principals raise several potential issues. As 3bgfi097) notes, however, the case of
independent EU regulatory agencies is more contpigx comparable situations at
the national level. Whereas an independent agerntye aational level is largely
insulated from party politics and the control afational legislature; bodies operating
at the European level already have a degree ofaspafrom these political arenas.
The regulatory tasks delegated to EU regulatoryeigs are, in effect, tasks once

delegated to the European Commission. When the Gssion performs its
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regulatory functions, it is already insulated frawt only national politics, but from
the member states in the Council (see for instavegone, 2001). A further layer of
complexity stems from the fact that EU regulataggcies are not simply insulated
from politics, but also have a degree of independdrom the Commission itself
(Shapiro, 1997).

The key issue with regard to EU regulatory agenigénow to maintain
necessary levels of control and accountability.httile number of agencies
expanding throughout the 1990s, several acaderaigs dirawn attention to the
potential pitfalls associated with their use (s@sM2000; Flinders, 2004). Any
measures designed to ensure accountability, howewest not jeopardise the
independence which is a necessary component ot@geronducting their duties. As
Busuioc argues: “Given that the ‘independence ehatgs is often seen as the most
central principle of good governance and that gdamumber were established
specifically in order to remedy, through their ipdadence, credible commitment
failures of the Commission, jeopardising this inelegence would defeat the very

purpose for which they were created” (Busuioc, 2009

Technical Assistance Offices (TAOS)

The use of regulatory agencies within the EU isthetonly example of delegation at
the European level. Rather than creating new agsnformally delegating powers to
existing institutions, or using national bodies;tisas networks of NRAs to perform
certain functions; another option is simply to cant private individuals and

companies to carry out work on a case by case.bdfi®ugh this may not be a
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solution for large scale issues, such as regulétiegingle market, it can be a
legitimate option for other tasks.

One area in which this option has been used signifly is in the
management of community programmes. Community progres are essentially
funding programmes, drawn from the EU budget, wlaichaimed at financing and
promoting certain European industries and endeavduthe 2007-2013 budgetary
period, there were 22 of these programmes dealititgawariety of different sectors.
The programmes provide funding for anything froht®logical developments, to
financial assistance for individuals (such as smtsblips for students). The MEDIA
2007 programme, for instance, is a programme waiicts to support the European
audiovisual sector — primarily film-makers — by yiding grants for training, the
promotion and distribution of films and other adpeaf the filming process. Typically
a call for proposals is made, inviting applicatidmmsn companies and individuals
seeking support. These proposals are assessedamgdsuiccessfully meeting the
relevant criteria are offered financial assistamtehe form of grants and other
mechanisms, for a specified period.

A funding process of this nature raises a numbenariagement issues which
must be addressed for the programme to operateatiytrThe assessment of
individual applications usually involves the useesperts — such as those with
knowledge of film and cultural pursuits, in the ead the MEDIA 2007 programme —
to ensure that the correct proposals are seleotddriding. There are also significant
issues with regard to the management of finanesdurces, as all money from the
EU budget must be spent properly and in accordastbethe relevant auditing
procedures. Formally, the European Commission bas bssigned the responsibility

for performing these duties and ensuring the progras operate effectively with
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respect to their overall aims. A significant growtlthe number and scale of
community programmes during the 1980s and 199QseWer, led to the Commission
facing a strain on its resources and alternativeagament methods were put forward
as a solution.

The key proposal made by the Commission was tocate a process of what
it termed ‘externalisation’, through which somettodse management responsibilities
were to be transferred away from the Commissiaptzxialised actors. The

Commission outlined the benefits of this systenfodews:

Externalisation intended to reach the concentradgfidhe Commission
services on their core tasks; the improvement@htlanagement of the
Community programmes often involving recurrent austrative tasks
related to the management of multiple and relagigehall grants, and the
specificities of the organisation; and the develeptof synergies
between the various programmes and rationalisafidimeir management.

(Quoted in European Court of Auditors 2009: 34)

The first benefit is relatively straightforward. iWithe number of management tasks
increasing, the Commission arguably found itsethpared from pursuing its other
responsibilities. Small-scale acts of managemedtaaministration, such as
processing payments and dealing with proposalstiearp significant resources;
however the notion of focusing on ‘core tasks’ gaestep further than simply freeing
up staff and finances. The Commission’s responsibii this context is over the
overall functioning of community programmes: thmaiof each programme, how

funding should best be targeted, what the undepgnprinciples should be. These
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broader concerns can be separated from the fuattiadministrative and
management work required to implement the prograsnimeractice. This is a
separation between ‘policy’ and ‘implementationdiatinction which is already well
established as a principle of administration atthional level (see, for instance,
Stewart, 1996).

The second benefit of externalisation identifieltes to improvements in the
overall effectiveness of programme managementhALobmmission states, the
management of programmes typically involves a nurobescurrent administrative
tasks. Following the principle of a division of talr, employing specialised actors to
carry out these tasks may lead to improvementfficiency and effectiveness.
Commission staff are likely to have more generdl-skts and be responsible for a
wide range of other duties in addition to the mamagnt of programmes. In this
context it might be justified to employ individuals companies with expertise in
carrying out specific duties.

Last, as a result of certain similarities acraggymmmmes, there is the potential
for what the Commission terms ‘synergies’ to depelslthough the field of activity
community programmes are involved in varies, mame administrative tasks are
broadly similar. Processing payments, for instarsckkely to involve the same issues
irrespective of whether the payments are going tdwascholarship, technological
research or to fund a short-film. As part of théeexalisation strategy, the
Commission aimed to group compatible tasks acriffeseht programmes into
collective undertakings that could be conductedhbyvidual actors. By doing so, it
was hoped that the efficiency and effectivenegb®imanagement of programmes

could be further enhanced.
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Initially, the Commission sought to meet thesesaby employing a number
of private contractors. Formally, these contracteese given the name of ‘Technical
Assistance Offices’ (TAOs) and by 1999 more tha@ @Dthese offices had been
established. For example, in the 1980s and 199@sruhe PHARE programme
(formally known as of 2012 as the ‘Programme of Gamity aid to the countries of
Central and Eastern Europe’) and the TACIS progrartwhich aims to promote
democracy, the rule of law and a transition to aketaeconomy in Eastern Europe
and Central Asia) a significant amount of fundingsvdistributed to nuclear safety
projects, following the Chernobyl accident in 1986.this process necessitated a
high level of expertise in complex technologiesi®dl to nuclear power, and as there
was a constraint on the numbers of Commission atefilable to manage the
programme, a large proportion of management regpibtiss were contracted out to
private companies.

Specifically, a consortium of energy companiesne the ‘Twinning
Programme Engineering Group’ (TPEG), took on aiiggant role in the planning
and assessment of proposed safety projects. T gras composed of energy
companies from the member states which had experiehoperating nuclear
reactors: In addition, a number of bodies, known as ‘sugencies’, were
employed to carry out specific management taskscéged with the implementation
of the projects. These tasks included: “verifyihg heutrality of technical
specifications; organising invitations to tended aegistering tenders received,;
verifying technical and then financial evaluati@ports; drawing up contracts with
the supplier appointed by the Commission; and payrkinvoices in line with the

contract” (Committee of Independent Experts, 199@aa 7.4.14).

4 The companies were TRACTEBEL (Belgium), IVO/TVQr{|and), EDF (France), VGB
(Germany), ENEL (Italy), GKN (Netherlands), DTN @p), and MAGNOX (UK).
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As a method for implementing the Commission’s exdésation policy, the
use of TAOs, and contracting-out in general, apgab&s meet most of the policy’s
aims. Concerns soon began to be raised, however tloe amount of control the
Commission had over external contractors, partibutiue to the significant financial
resources under the control of TAOs as part ottmmunity programmes they were
involved in. At a broader level, the issue of fraul mismanagement of the EU
budget had maintained a place on the political dge¢hroughout the 1990s. Media
reports had purported to uncover instances of msaig@ment of funds, particularly
with regard to the Common Agricultural Policy (fostance, Marshall, 1995).
UCLAF, the predecessor to the European Anti-Fratit®(OLAF), and the Court of
Auditors had also raised specific concerns oveptitential for private contractors to
act outside of the control of the Commission.

The nuclear safety projects funded under the PHARETACIS
programmes, for instance, were the subject of eidb@ourt of Auditors report in
1998. The Court argued that in many cases the algbegof responsibilities to TPEG
and the supply agencies had been excessive ansbtinatof the responsibilities taken
on by these companies called into question the Gesiom’s control over the
programmes. TPEG had, according to the Court, takan greater role in
determining the nature of the programmes than coale@ been expected. The
relevant energy companies had: “become increasingbived in discussing and
drawing up Commission programmes. The Commissiembé however, been
represented during many of the visits made to rexstp and has over-delegated its
responsibilities in this area” (European Court oidiors, 1998: para 5.4). This ‘over-
delegation’ of responsibilities had contributed“@revarication and procrastination

as regards the action to be taken, a lack of cimsyg in the allocation of resources...
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and delays which undermined the value of EU act{&utropean Court of Auditors,
1998: para 6.3).

On the 1% of January 1999, the European Parliament, afteingits
concerns over the use of private contractors aadlitribution of EU finances,
adopted a resolution to assess the Commissioraadial management. The
resolution called for a ‘Committee of Independerpé&its’ to be given a mandate to
examine the Commission’s efforts to detect and deél fraud, nepotism and other
irregularities. In addition, the Committee was ¢jeat with carrying out a full review
of the use of private contractors and the awardirgl financial contracts. This
process culminated in the Committee producing typmrts assessing not just the
overall situation with regard to fraud and mismasragnt, but the degree to which
individual Commissioners, and the Commission ahaley shouldered the blame for
any problems uncovered.

The Committee investigated a number of specifsesamost of which had
already been raised in parliamentary discussionsidny of these cases the
Committee came to the conclusion that the useielter contractors had jeopardised
the Commission’s control over community programiaed the proper allocation of
EU funds. For instance, in the case of the MED aogne (‘Europe in the
Mediterranean’ — a programme aimed at promotingmeration between non-
member countries on the Mediterranean coast airtket of the Gulf War in 1992)
the Committee highlighted several failures. Drawamga Court of Auditors report
(European Court of Auditors, 1996) the Committerataded that far from simply
employing actors to do specific management tablesCommission had effectively
delegated significant control over the entire paogme to a private company (ARTM

— Agency for Trans-Mediterranean Networks). As@uairt stated: “in view of the
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nature and scope of the powers conferred on theM\Rihat the Commission had
actually done was to delegate its powers de factothird body, rather than sign
mere service contracts” (quoted in Committee oepehdent Experts, 1999a: para
3.2.17). Moreover, the Committee highlighted sutista conflicts of interest related
to the use of TAOs in implementing the programmego Tompanies employed as
TAOs in the MED programme — ISMERI and FERE — wads® founding companies
of ARTM. The Committee concluded that the compdrdesal status effectively
resulted in them being: “able to participate in pinecess of negotiating contracts
concluded with themselves” (Committee of Independemperts, 1999a: para 3.5.9).

Although these conclusions were extremely damatgirtbe reputation of the
Commission, the Committee did not find any evidetheg Commissioners had
personally been involved in fraud or mismanagenteHowever, the fact that
Commissioners claimed they were unaware of theegssaised by the committee’s
report provided evidence that they had lost cordvelr the process. As the

Committee stated in its concluding remarks:

Throughout its series of hearings, and duringxtn@nation of the files,
the Committee has observed that Commissioners sopgargued that
they were not aware of what was happening in gewvices. Undoubted
instances of fraud and corruption in the Commissiave thus passed
‘'unnoticed' at the level of the Commissioners thedwes. While such
affirmations, if sincere, would clearly absolve Quissioners of personal,
direct responsibility for the individual instanagisfraud and corruption,

they represent a serious admission of failure otlear respect.

5 The Committee did find some evidence of ‘favosritl amongst Commissioners. The most
important of these cases related to Edith CregshernCommissioner for Research, Science and
Technology, who was investigated for appointindose friend as an official advisor.
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Protestations of ignorance on the part of Commmss® concerning
problems that were often common knowledge in thbeivices, even up to
the highest official levels, are tantamount to dmession of a loss of
control by the political authorities over the Adrsimnation that they are
supposedly running. This loss of control implieshat outset a heavy
responsibility for both the Commissioners indivilpand the
Commission as a whole. (Committee of IndependepeEs, 1999a: para

9.2.1-9.2.2)

Alongside this general loss of control over thegess, the Committee was extremely
critical of the principle that a strain on Commassstaff resources justified the
extensive use of private contractors. The Commaétgeed that programmes such as
the MED programme, and the nuclear safety progatsed out under PHARE and
TACIS, necessitated such large numbers of extsta#lthat it is questionable
whether they should have been undertaken at ath®MED programme, the
Committee stated explicitly that: “The Commissi@naawhole deserves serious
criticism... for launching a new, politically importaand highly expensive
programme without having the resources - especstdff - to do so.” (Committee of
Independent Experts 1999a: para 9.2.5) On the aushdety projects, the Committee
summed up the general conclusion of the repotingtéhat: “the principal accusation
made by the Committee, one which applied to the @m@sion generally and to
successive Commissioners, is the failing commaeteral of the cases examined,
namely undertaking a commitment in a new policyaamghout the Commission
possessing all the resources to carry out its"téSlommittee of Independent Experts,

1999a: para 9.2.9)
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On the day the Committee published its first repahe 15 March 1999 —

the entire Commission, led by President JacqueeGaasigned.

The Kinnock Reforms

Following the resignation of the Santer Commisstbe,European Council
nominated Romano Prodi as Commission Presidenisandd a mandate for the
Commission to carry out a number of reforms, inoagance with the conclusions of

the Committee of Independent Experts’ report. As@ouncil stated:

The Commission should speedily put into effectribeessary reforms, in
particular for the improvement of its organizatiommnagement and
financial control. In order to do this, the nextrmission ought to give
urgent priority to launching a programme of farael@ag modernization
and reform. In particular, all means should be usextder to ensure that
whenever Community funds, programmes or proje@svanaged by the
Commission, its services are suitably structureeinsure highest
standards of management integrity and efficienEyrgpean Council,

1999; quoted in Kassim, 2008)

The Vice-President of the Commission, Neil Kinnoalas charged with leading the
reforms, which later became known as the ‘Kinnaflorms’. In addition to the
conclusions from the Committee of Independent Bspérst report, the Commission
was also obliged to take on board a second repoduped by the Committee, due for

publication later in 1999 (Committee of Independexperts, 1999b).
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The first step in the reform process was the Casioin’s publication of a
‘White Paper for Reform’ in early 2000. In the mduction, the Commission set out
the aims of the process and how it intended toimegradibility and trust over

financial management:

We want the Commission to have a public administnathat excels so
that it can continue to fulfil its tasks under ffreaties with maximum
effectiveness. The citizens of the Union deservéess, the staff of the
Commission want to provide no less. To fulfil téjective, we must

keep the best of the past and combine it with nestesns designed to face
the challenges of the future. The world aroundsushanging fast. The
Commission itself, therefore, needs to be indepefh@ecountable,
efficient and transparent, and guided by the higsesdards of

responsibility. (European Commission, 2000a: 3)

The reforms contained within the white paper argyualent far beyond those
prompted by the conclusions of the Committee oépwhdent Experts. In all, some
98 distinct reforms were proposed, covering a wanédifferent issues. Four key
headings, in particular, characterised the regdre. first, ‘A Culture Based on
Service’, outlined the general principles that @mnmission aimed to base its
operations around. This reaffirmed the Commissieoismmitment to independence
(from national interests — i.e. neutrality), resgibility, accountability and
transparency.

The second heading, ‘Priority Setting, Allocatenmd Efficient Use of

Resources’, contained more substantive proposat®warthe Commission’s overall
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workload should be planned and organised. Withrcetgaexternalisation, the paper
identified the lack of an explicit policy, with deled criteria on when and how
externalisation should be used, as a key probldthoAgh the paper acknowledged
the problems which had affected the use of extesatadn in the past, it also
recognised that some form of externalisation Willeys be desirable in certain

aspects of the Commission’s work:

Apart from the self-evident need for the Commisgmhave an adequate
level of staffing, there will always be a need éaternal resources too.
The Commission does not have the right internaueses for some new
and/or temporary tasks. Increasingly, too, expegeshows that many
operations are best delivered close to the tamgeipgrather than centrally
from Brussels. Finally, there are tasks in the apen of any large
organisation which can be done more effectivelgjygcialist firms.

(European Commission, 2000a: 10)

In terms of a policy on externalisation, the pagtates that delegating tasks to other
bodies should: “only be chosen when it is a mofieieht and more cost effective
means of delivering the service or goods concer(ediopean Commission, 2000a:
11). The use of externalisation should also be &blgnstructured, as opposed to the
ad-hoc contractual situations which had charaadrise use of TAOs and private
services in the past. Although a ‘one size fitssalution across all Commission
departments would not be appropriate, the paptrssthat it must: “be possible to
ensure that there is more coherence so that simgauments are used for similar

cases” (European Commission, 2000a: 11). LasCtmamission should not use
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externalisation as a means to initiate programmescarry out courses of action

which are overly ambitious. As the paper states:

The Commission should refuse to take on any taskhwihdoes not
consider that it is able to handle within an acablg margin of risk,
regardless of whether the task is to be managéduse or externally...
Externalisation will only be undertaken where ijustified on its own
merits and will not be regarded as a substitutshartfalls in the staff

required for carrying out core tasks. (European @@sion, 2000a: 11)

The third heading in the white paper, ‘Human ResesiDevelopment’, consisted of
a large number of reforms associated with the rotegecruitment of Commission
staff, promotions, unions, career development asclinary procedures. Many of
these reforms were directly based on recommendationtained within the
Committee of Independent Experts’ reports; howageiKassim (2008) notes, the
measures eventually implemented went further tivan ¢hose contained in the
Commission’s white paper. They were ultimately deiaed as part of a special
group chaired by Niels Ersbgll, which altered mahthe practical regulations in the
Commission’s staff policy.

The final heading, ‘Audit, Financial Managemend &ontrol’, proposed
widespread changes to the system of financial obptesent within the Commission.
The bulk of these changes strengthened the dicecuatability of Commissioners
for the use of financial resources. New rules, sagthe requirement for Directors-
General to personally sign an assurance thatah@ial resources under their

responsibility had been properly accounted foedfely lead to a decentralisation
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of the control system to DGs, rather than the Cogsion as a whole. As the

Commission states:

One central aim of the Reform is to create an athtnative culture that
encourages officials to take responsibility foraties over which they
have control — and gives them control over thevdis for which they
are responsible... The Commission's systems for élahmanagement
and control are no longer suited to the type andber of transactions
which they have to deal with. When the presentraéiséd systems were
designed, the Commission was processing sums oéyngary much
smaller than today’s... These realities mean thatquores need to be
made simpler and faster, more transparent and ttatseed. (European

Commission, 2000a: 19)

Bauer (2007) has characterised the reforms asteilea desire to adopt ‘new public
management’ (NPM) perspectives on administratif@ne. NPM is a fairly broad
concept which has been used to describe a seriegtiohal reforms of public sector
management strategies which began in the 1980de@wuy et al. (2006) identify
three main elements to the NPM approach, whichale their roots in management
strategies previously adopted in the private sedisaggregation; competition; and
incentivisation. Disaggregation implies the breghkimp of large, rigid hierarchies,
into more flexible, decentralised forms of managem€ompetition refers to the use
of measures like productivity targets and joint pamsons within and between
different departments and organisations. Lastntigisation implies the use of more

concrete — largely financial — rewards for improyeaformance in order to provide
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motivation for individuals and organisations to noye the efficiency and
effectiveness of their activities.

Although it could certainly not be said that apacts of the Kinnock reforms
comply with NPM perspectives, taken at face vaherd are some significant
similarities between the two approaches. Decesatiin, as stated above, was a key
aspect of the reforms. The transferral of respalitsls over aspects of financial
management to lower levels of management had the@fboth increasing
accountability and improving the efficiency of tBemmission’s activities. Likewise,
the aim of achieving value for money from Commiasservices was a significant
motivating factor in the White Paper’s formulatiand many of the situations dealt
with in the reform process parallel those previg@sicountered at the national level.

Roger Levy (2002), in an early analysis of th@mef package, has assessed
the extent to which the Kinnock reforms constituadoireak with previous
management strategies and a ratification of NPMpestives. He concludes that
although the language of the White Paper refle@MNhinking, there remain some
strong links with previous reform processes caraetdby the Commission:
especially the ‘Sound and Efficient Management ($32BD0’ initiative, which was
an effort made in the early years of the Santer @msion to isolate and rectify
management problems. Specifically, Levy arguesttiee still remains an overall
tendency toward centralised mechanisms of comttiier than a consistent strategy
to transfer responsibilities to lower levels. Indeas Bauer (2007) notes, the fact that
NPM reforms, despite being adopted widely in thigomal context, had not come to
dominate at the European level prior to 2000, idence that vested interests had

previously presented obstacles to adopting an sixtemNPM strategy. Nevertheless,
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Levy (2002) concluded that the Commission’s extiégsagon model, if properly
realised, had the potential to modernise managetasks along NPM lines.
Michelle Cini (2004) takes the reforms as corresog loosely with new
public management thinking overall, but also arghas the Commission took an
‘eclectic approach’ to the issue of organisatiathlcs. Given the perception of
unethical behaviour that motivated the resignatibthe Santer Commission and the
production of the White Paper, it would be expedhed one of the key aims of the
reform process would be to promote more ethicabbielir by staff. Two distinct
strategies can be identified in this respect. A& reforms ratify what could be
termed a new public management approach to ethitisis respect they view ethics
as being improved through the ‘trickle-down’ effe¢toverall improvements to the
organisational culture of the Commission. Notiohs§Standards of Behaviour’,
which are a feature of the second part of the Casiom’s White Paper, conform to
this approach. Second, this is complemented by wamerete rules and codes on
unethical behaviour, complete with potential pumehts and sanctions (Cini, 2004).
As Cini (2007) has argued, however, the Commissioverall approach to
ethics has become somewhat disjointed in praclicis. is exacerbated by different
mechanisms being instituted over the ethics of casioners, on the one hand, and
Commission officials on the other. One of the n@istinctions made in the literature
on organisational ethics is between approacheséatancomplianceand
approaches focused ortegrity as mechanisms for promoting ethical behaviour
(Lewis and Catron, 1996; Cini, 2004: 46). Compl@approaches broadly conform
to formal rules preventing and punishing inapprajgrbehaviour; while integrity
approaches rest on the establishment of princquaserning appropriate, ethical

actions, which thereby affect the behaviour of wdlials, albeit on a more subtle
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level than formal rules. Cini (2007) finds eviderthat commissioners are typically
subjected to the integrity model, while Commissadiicials are more likely to fall
under compliance approaches. As the study congltitiess perhaps a reflection of
the context through which the Kinnock reforms ersdrgvhere the key aim was to
react to the criticisms articulated by the Comnaitxé Independent Experts’, rather

than to form a coherent and reasoned long terrtegra

The main weakness in the Commission’s approac¢hatsn dealing with
ethical issues the Commission has had a tendenmy teactive; and to do
little more than what was recommended by outsideost notably the
Committee of Independent Experts. Granted, theRHRorts included
extremely useful pointers as towards what shoulchtleded in the
Commission’s Administrative Reform, but they did rover all angles. In
producing the White Paper only a matter of monttes ¢he arrival in
office of the new Prodi Commission (something whigs a political
necessity), and in conducting such a wider-rangafgrm too, it is not
surprising that the Commission contented itselhwibrking through the
Reports line-by-line to ensure that what the Refaras about was
operationalising in a practical manner the eadssument. (Cini, 2007:

138-139)

Summary

This chapter has essentially presented the backdrtmuthe creation of executive

agencies. Relevant tensions in the institutionghigecture of the EU, the growing
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use of regulatory agencies, the failures associat#bdusing private
contractors/TAOs in the management of communitgm@mmes and the subsequent
reform process carried out by the Prodi Commisalboontribute to the context
within which executive agencies emerged. The nkapter continues this discussion
by focusing on how executive agencies have beeateatend the structure of the six

bodies.
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CHAPTER FIVE: EXECUTIVE AGENCIES

Chapter four outlined the empirical context of thesis. This chapter builds on the
discussion by focusing on the specific researchdad the thesis: executive agencies.
Taken together, chapters four and five providentbeessary background for the empirical
analysis in chapter six.

The chapter is structured as follows. First amaesv is provided on the way in
which the management of community programmes wdgeaded in the context of the
Kinnock reforms. Specifically, the developments ethied to the phasing out of TAOs
and the adoption of executive agencies as a solati® outlined. Second, there is a
general discussion on the nature and role of ekecagencies, combined with a specific
focus on each of the six executive agencies estaaias of 2012. Last, an assessment of

how well executive agencies have met their ainmgesented.

Managing Community Programmes

Chapter four illustrated how the Kinnock reformsr@venotivated, in part, by failures
associated with the use of TAOs/private contradgtoraanaging community
programmes. As we have seen, the Commission’s ViPaiper went far beyond this
single issue and sought to carry out wide-ranghmanges to the way the Commission
conducted its operations. Nevertheless, one of¢lgeaims of the reform process
remained the development of a better system foragiag community programmes.
The key problem had not changed since the eayly dbthe Commission’s
externalisation strategy: namely, how to ensuregh@grammes were effectively
managed in a situation in which the Commissiontbamperate with limited resources.

The first issue of importance was how to deal WigOs/private contractors. While the
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Commission intended to improve the way private @uotors were used and minimise the
risk of the irregularities and transgressions wtnal led to the resignation of the Santer
Commission from happening again, there was als@fiospto lessen the overall reliance
on external contractors. In September 2000, ther@@igsion produced a proposal
(European Commission, 2000b) to phase out mos$teoT AOs then in operation. Of the
124 TAOs operating/planned for at this time, 98auerbe phased out. As the

Commission stated:

After systematically analysing the situation, then@nission has launched a plan
to reintegrate most of the existing TAOs. The psgubtimetable is
unquestionably ambitious, but it meets the requaneis of the Budgetary
Authority and the Commission's commitments. Accogtl, a considerable
number of TAOs will have been dismantled by the @n2002. Their activities

will be either directly taken over by the Commissar externalised in some other

way. (European Commission, 2000b: para 3.2)

The abiding principle was that any future use démal contractors should only be used
as an option where sufficient resources existeddoitor their activities. As the
Commission put it: “the proper use of external tgses is conditional on there being an
adequate provision of internal resources to exemtrol or direction” (European
Commission, 2000a: 11).

This reduction in the use of TAOs necessitatedltmnative strategy to meet the
shortfall in resources. As part of the solutiorg @ommission highlighted a number of
internal measures which could be used to allevisgroblem. First, a list of

Commission activities which could be discontinuedlsd down was proposed, so as to
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free up 222 staff members (full time equivalent)iedeployment. Although these
activities varied considerably — such as cuts miadstration tasks, information services
and Commission research projects — none involvedligcontinuation of community
programmes?® The Commission was reluctant, however, to scafendany more

activities. As it stated:

A further set of activities could only be discontad with the agreement of
other institutions or would need to be preparety fiul conjunction with the
third parties affected... The Commission wishes tpleasise the value it
attaches to these areas and would regret withdgafirem them. It would only
go ahead with such withdrawals if it were competlethecause it failed to
obtain the personnel needed to perform its cutesis. (European

Commission, 2000c: para 1.2.1)

The ‘tentative list’ of activities which could betcdid include several community
programmes. Specifically, the LIFE, DAPHNE, SAVH, PENER, SYNERGIE,
SURE and CARNOT programmes were identified as piatiynavailable for
discontinuation/scaling down.

In addition to reducing its activities, the Comsnis also intended to promote
better use of the resources already available 2008 white paper advocated a form of
‘activity-based management’ (ABM) to promote therenefficient use of resources and
minimise bureaucratic waste. ABM is a managemeamé&work developed originally

amongst businesses in the private sector; howewadly speaking it incorporates the

18 For a full list, see Commission, 2000d: Annex 1.
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idea that a firmer link should exist between poldyectives (or ‘aims’) and the resources

employed. As the second part of the Commissionsengaper explained:

In future, planning and programming must be searganising resources to
carry out activities that pursue clearly definetiqgyoobjectives and priorities.
Management by activities aims to: (1) increase aostreness through integrated
decisions on priorities, objectives, activities atidcation of human,
administrative and financial resources, (2) artitellstrategic planning with the
operational programming of activities and the maniig and evaluation of their
implementation, and (3) develop performance manageiny emphasising results

rather than input control. (Commission, 2000a: gjapara 3.1)

One of the main ways in which the Commission aiteegchieve this was through
the outlining of five year strategic priorities aing adopting an ‘annual policy
strategy’ detailing the specific allocation of Comsion resources. Ultimately, the
Commission intended to free up 315 staff membeistime equivalent) as a result
of improved management of resources and produgtygins (European Commission,
2000c: para 1.2.2).

While discontinuing activities and improving theanagement of resources
could help to alleviate the strain on Commissi@oteces, it is clear that they could
not furnish a complete solution to the problem. iRstance, the Commission’s
estimate of the numbers of staff needed to comperisathe discontinuation of
TAOs in 2001 alone was 670 (European CommissiodQ@0para 4.5.1). Given that
the overall estimated savings from the discontiounadf activities and improved

management of resources was 537 staff membergt{ahthe gradual phasing out of
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TAOs would continue for several years) further nueas were required to provide
enough resources to sustain the Commission’s @efvi

In this context, the Committee of Independent Etglead, in their second
report, already identified the potential for spésed community bodies to carry out
the management of programmes. Writing with regarthé phasing out of TAOSs, the
Committee stated that: “consideration should... lvemito securing access to
technical assistance through the development of@emvmunity legal structures
which could be described as ‘Commission executpyenaies’.” (Committee of
Independent Experts, 1999b: para 2.3.27) The comenitas keen to highlight,
however, that any executive agency should be teanpan nature and not set up

permanently:

In putting forward this suggestion the Committeauldcstraight away point
out the need to avoid various stumbling blocks Wwinave already been
encountered in the past... The Commission should@surrounded by the
type of agencies which currently exist: thesefriam providing a means of
more flexible management enabling the Commissidapgaskills which it
lacks internally but which are present in the pevsector, represent
permanent structures within which the Commissioméagement powers are
undermined by the Member States (which sit on theeghing bodies). In
addition they are very cumbersome to set up onuatanf the requirement for
a unanimous Council decision and they are oftenitoi@d less stringently as
regards the setting and the implementation of thegget.. Any risk of
creating permanent bodies should be avoided by insisting that Commission

executive agencies should be set up only if specific, temporary needs
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(relating to the implementation of a programme) have been identified.

(Committee of Independent Experts, 1999b: par®2;&mphasis added)

The committee also argued that the overall numtiestaff employed by the

Commission should not rise as a result of the meatf any new agency:

The establishment of agencies should not leadyormnease in the size of the
Commission’s permanent staff, i.e. in the numbesfbtials. The on-going
nature of the Commission’s tasks requires it toehafficials who have
received a generalist training (in the legal, eeoioand financial spheres),
whilst in order to meet specific, temporary neg¢dsay have to call on the
skills of specialist workers, the permanent recnent of whom is not

desirable. (Committee of Independent Experts, 1988ta 2.3.30)

Finally, the report emphasised that agencies wonlg be suitable options for

conducting management (as opposed to politicdkstadating that the committee:

...must insist on issuing the following warning: altigh using executive
agencies would make Commission management moriél#eand would

obviate the need for idle discussions concerningtuididls into the public
authority category and what does not, a distinctvonld still have to be made
between political missions and management taskse ttan be no question of
delegating theolitical aspects of Community action to agencies. (Committee

of Independent Experts, 1999b: para 2.3.31; emphagiriginal)
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In line with the report, the Commission outlinegdlan to use executive agencies to
compensate for the phasing out of TAOs. The Coman&sintention was to transfer
the work of 69 of the 98 TAOs earmarked for disaamtion to new agencies
(Commission, 2000c: para 4.3). The Commission ediits conception of the new

bodies in its formal proposal for a regulation ba treation of executive agencies:

Implementing and managing projects is a professiatself. Achieving
excellence in this profession requires specialaft and precise methods. The
idea of executive agencies has been developedtevacthe required level of
professionalism. The future executive agencieshalspecialised
management bodies sufficiently distinct from thex@assion to enjoy
maximum autonomy and flexibility in day-to-day mgeanent but with the
Commission retaining enough control to ensureiteatrategic objectives are

met. (European Commission, 2000b: para 2.2.1)

The proposal went before the European Parliamatit,20 amendments being put
forward in a legislative resolution on th® &f July 2001. The Court of Auditors, at
the request of the Council, also put forward a faropinion on the proposal,
including several proposed amendments, in Octobet 2

After agreement from the European Parliament amah€Cil, the proposal was
eventually adopted as Council Regulation (EC) 5882 ®roadly speaking, the
objective stated in Articles 5-6 of the final regibn was to foster flexible, efficient
and accountable management of the Commission’s taskllowing the Commission

to delegate responsibility for the implementatidpimjects to executive agencies.
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Executive Agencies

Under Council Regulation (EC) 58/2003, the stipedigprocedure for the Commission’s
establishment of an agency begins with a cost-lttear&dlysis in which the Commission
must assess, amongst other factors, the justdicdétr outsourcing management tasks,
the costs of co-ordination and checks, the impadtwman resources, and potential
financial savings (EC-58/2003). In addition, asative agencies are not intended to be
permanent, the lifetime of the agency must be detexd at the outset, though this can be
extended if the relevant agency remains importatte running of a project (EC-
58/2003). The member states, under the comitolegylatory procedure, must approve
the creation of any new agency via the newly estiabtl Committee for Executive
Agencies, composed of member state representaliles=uropean Parliament also
provides an opinion on the creation of any new ag@amd the associated cost-benefit
analysis (EC-58/2003). Any task associated withitif@ementation of projects is
permitted to be delegated, but all functions raggitdiscretionary powers in translating
political choices into action” are to be retaingdtive Commission (EC-58/2003).
Examples of the tasks which are deemed suitablex®ecutive agencies are the
implementation of budgets for community programnties,gathering of information
necessary to implement a project and the awardicgraracts and grants to third parties
as part of the implementation process (EC-58/2003).

Once established, the Commission has ultimateresipility for the conduct of
agencies. The directors of agencies are appointéladebCommission from its own staff,
as are the members of a steering committee whmdddlition to co-ordinating the
agency'’s activities, must formally report to then@uission at least four times per year

(EC-58/2003). During the auditing process condubtethe European Court of Auditors,
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the activity and budget reports of executive agesare attached to the corresponding
reports of the ‘parent Directorate-General’: tlsatihe Directorate-General (DG), or
Commission department, which has formal resporsilfdr the management of the
programmes for which operational powers have beantgd to a given agency. In
practice, this results in some executive agen@eslg several parent-DGs as they are
responsible for managing a number of programmans ftiidferent areas (the EACI, for
example, manages programmes which are the resfiipsibfour different DGS").

Unlike TAOs, executive agencies are given a diegal character: they are
formally legal entities with the capacity to holperty, participate in legal proceedings
and are given a degree of autonomy in terms oesgmtation. The initial legal
responsibility for any activity rests with the aggntself, but the Commission is assigned
the task of monitoring the legality of the agen@tsions. The system essentially works
through a process of appeals, whereby the actibas executive agency can be referred
to the Commission by any individual, or memberestédr a review of its legality. Once
the Commission has heard the relevant argumens$statjuired to either uphold or reject
the appeal within two months and, should the Corsimisreject an appeal, the issue can
then be referred to the European Court of Judticaddition, the Commission is
permitted to review actions by executive agencregeuits own volition and can impose

sanctions on agencies should they fail to compti widecision

Executive Agencies in Practice

The six executive agencies created since the Cosionis white paper in 2000 are

responsible for managing spending programmes itagadlome 27.9 billion Euros during

Y The relevant DGs are DG TREN, DG ENTR, DG ENV &l INFSO.
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the present multi-annual financial framework (MAFO2-2013). Table 1 gives an

overview of the proposed lifespan of each agerwyprogrammes managed, the total

budget managed in MFF 2007-2013 and present sydfirels.

Table 5.1: Executive Agencies

AGENCY

Executive
Agency for
Competitive-
ness and
Innovation
(EACI,
formerly
IEEA)

Executive
Agency for
Health and
Consumers
(EAHC,
formerly
PHEA)

Education
Audiovisual
and Culture

Executive

Agency

(EACEA)

Trans-
European
Transport

Network
Executive
Agency
(TEN-T EA)

LIFESPAN*

1/1/2004 —
31/12/2008
(extended

until
31/12/2015)

1/1/2005 —
31/12/2010
(extended
until
31/12/2015)

1/1/2005 —

31/12/2008

(extended
until

31/12/2013)

26/10/2006 —
31/12/2008
(extended

until

31/12/2015)

STAFF
LEVELS -
PARENT PROGRAMMES FULL
DGs MANAGED TIME
EQUIVALE
NT (2009)
Part of the
DG TREN, ‘Competitiveness
DG ENTR, and Innovation’ 147
DG ENV, framework
DG INFSO programme and
Marco Polo II
The EU ‘Public
Health’
programme,
DG SANCO ‘Consumer Policy’ 50
programme and
‘Better Training for
Safer Food’
programme
The MEDIA
programme, the
DG EAC, ‘Lifelong Learning’
DG programme and
COMM, several other 394
DG programmes and
DEVCO initiatives in the
audiovisual and
culture fields
The ‘Trans-
DG MOVE European Tr?nspm 99
Network
programme

147

TOTAL
BUDGET
MANAGE
D UNDER
MFF 2007-

2013
(billion
Euros)

1.7

0.5

3.7

8.0



The ‘People’
programme and

;fesfuilr\fg 1/1/2008 = DG RTD, parts of the a1 -
31/12/2017 DG ENTR ‘Capacities’ and '
Agency (REA) ‘C o
ooperation
programmes
European
Research
: The ‘Ideas’
Council 1/1/2008 —
Executive 31/12/2017 DG RTD programme under 300 7.5
FP7
Agency
(ERCEA)
Totals 1339 27.9

* As indicated, several agencies have had th&isfibn extended and it is possible that
these dates will be extended again (see, for inetahe discussion below on the link

between the REA's lifespan and FP7/FP8).

There are typically six different tasks which tlggacy must carry out in order to ensure
a programme operates correctly. First, the agemtigties a call for proposals in which
funding opportunities are advertised to potentrahgrecipients. The MEDIA
programme, for instance, entails a number of difiegrant initiatives focused on
different areas of the audiovisual sector and tA€EA, as the audiovisual and culture
executive agency, publicises the availability afdd grants, together with the various
selection criteria and conditions of awards. Secbagling publicised the availability of
funding opportunities, the agency then takes opaesibility for the selection procedure
which determines which applicants are successfgicilly, this involves the use of
experts who are contracted to judge the meritaoh @roposal submitted to the agency
and make decisions accordingly. In certain impdrtases it is possible for the

Commission to influence selection decisions (EC266B), but in practice the
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responsibility for the process rests with the agefsven the need for expertise in
judging between competing proposals — in the exarapthe MEDIA programme,
knowledge of the film and audiovisual sector —¢hisrusually little scope for either the
agency or the Commission to make these decisioastiyi. Whether a given film is
deserving of a grant is a matter best left to irhligls with the requisite expertise.

Having overseen the decision to award grants plicgmts, the third task of the
agency is to manage all of the associated financsters stemming from the
programme. These include the actual payments otgta recipients and the overall
management of the operational budget of the progransuch as the payment of
contracted individuals (for example the experts leygd in the selection process). The
agency is also responsible for the managemens ofnh operational budget and financial
management therefore constitutes one of the agekey areas of responsibility.
Although the Commission may set general prioritegthe operational budgets of
programmes and sets the actual level of fundingabla in grant initiatives, the
responsibility for managing these budgets resisately with the agency.

A further two tasks relate to the monitoring c&gir recipients to ensure they
comply with their grant conditions and the issuarigvarnings/sanctions to those
recipients who deviate from their contractual agreets. As with any grant, certain
conditions are attached to funding such as publgithe source of the grant (e.g.
providing a credit in a film acknowledging the cdlotition of the MEDIA programme),
spending funds only for the specific purposes patliin the grant award and completing
projects within an allotted time-frame. The monitgrprocess which ensures that
recipients comply with these conditions can eitbeeconducted directly by the agency or
by contracted individuals employed under the itit@of the agency itself. Where a

recipient has violated the terms of their agreefganictions (typically financial penalties
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or, in the most extreme cases, the complete camgelf the grant) are employed. The
right of the EACEA, and executive agencies gengradl issue sanctions in this way has
been tested in the European Court of Justi&@nmsalagrimm Filmproduktion v
Commission and EACE&ase T-314/07) where, after a breach of grantitiond, the
applicant argued that the EACEA should not havesgesed the capacity to cancel
contracts and demand financial reimbursementses® tiwere the formal responsibilities
of the Commission. This claim was not upheld byHEla&) and agencies have maintained
the right to issue sanctions and to cancel gramtesgents in cases of non-compliance.

Finally, the agency is required to feed informati@ack to the Commission which
may be used to assess and improve the runninghoicmity programmes. Aside from
producing formal annual work programmes and agtigports detailing the activities an
agency has been engaged in, all executive agesi@edso in constant communication
with the Commission over any day to day issues Wwhirtse. In principle this ensures that
the overall running of community programmes is dicgl one: the Commission
determines issues of policy at the broadest l¢heke decisions are then implemented by
the agency during the management of programmeshangolrocess concludes with

information being sent back to the Commission oteotto inform future decisions.

The Six Agencies

Although all six of the executive agencies creaiade 2000 follow the general pattern

outlined above, there are some differences betagencies and they all deal with

different programmes.
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Executive Agency for Competitiveness and Innovation

The Executive Agency for Competitiveness and Intiona EACI) was originally
established on the'bf January 2004 as the Intelligent Energy Exeeufigency (IEEA)
to manage the Intelligent Energy Europe (IEE) paagne. IEE is a programme intended
to contribute to overall EU energy developmentireé main areas: by helping to
develop energy diversification/security, improvicmpetitiveness, and promoting
measures to protect the environment. The IEEA wiginally intended to operate until
the 3f' of December 2008; however in May 2007 the agerey ienamed as the EACI
and given the responsibility for managing othergoamnmes in addition to IEE.

This change was motivated by the fact that in 20@1EE programme became a
constituent part of a wider programme named the @&tiveness and Innovation
Framework Programme (CIP). CIP has three constifpmagrammes: IEE; the
Entrepreneurship and Innovation Programme (ElR)ediat helping to finance small to
medium enterprises; and the ICT Policy Support Rrogne, which is intended to
promote developments associated with a Europegitdtlieconomy’, such as the
convergence of networks and electronic devicessadfnirope. The EACI took on
responsibility for managing elements of EIP and alas transferred management
responsibilities for the Marco Polo Programme (2Q013), which is a programme
intended to encourage the use of freight transpantail, sea, and inland waterways to
reduce road congestion and protect the environniéetnew responsibilities of the

agency were outlined/explained in Commission Deai$io. 2007/372/EC as follows:

Since the IEE Programme for 2007-2013 has beegrated into the CIP, and in

order to ensure consistency in the manner in whiofects are implemented
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under the CIP, the IEEA should be entrusted wittage implementation tasks
related to the Entrepreneurship and Innovation RRaraghe, which also forms part
of the CIP, in addition to the execution of the IEEgramme for 2007-2013.
Moreover, since Marco Polo Il shares common objestwith the CIP, and in
particular with the IEE programme, namely to img@nergy efficiency in
transport and reduce its environmental impact,l@tt programmes could benefit
from important synergies, certain implementatisksarelated to Marco Polo |

should also be delegated to the IEEA.

In 2008, the EACI was also transferred respongytlidir managing ‘Enterprise Europe
Network’ which is an initiative aimed at helpingdmesses collaborate with each other
across the single market. As a result of the anldibf these programmes/actions to its
remit, the newly created EACI had its lifespan egd until the 3% of December 2015.
In terms of structure, the EACI is split into fiseparate units corresponding to
different aspects of the programmes under its mamagt: IEE Renewable Energy; IEE
Energy Efficiency; Eco-Innovation; Network Operaisp and Marco Polo. Each of these
units is co-ordinated by a head of unit who haslmkawn from the Commission’s own
staff. In addition to the five programme units, tawgpporting units — ‘resources’ and
‘communications and network support’ — manage thministrative tasks associated with
the agency’s work. At the head of the agency idxinector, Patrick Lambert, who in
turn is assisted by an accounting office and ant aegpartment. The EACI has produced

an ‘organigramme’ illustrating the basic structafehe agency:
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Figure 5.1: EACI Organigramme
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The EACI's work is overseen by four ‘parent’ DGs1eEgy (DG ENER); Enterprise and
Industry (DG ENTR); Environment (DG ENV); Mobilignd Transport (DG MOVE).
These are the DGs responsible for the programmasr uhe EACI's management.
Specifically, DG ENER has responsibility over tid&Iprogramme; DG ENTR is
responsible for Enterprise Europe Network; DG ENVasponsible for Eco-Innovation;
and DG MOVE is responsible for Marco Polo. In effdétds has resulted in the

IEEA/EACI moving from just a single parent DG, unds initial setup, to four.

Executive Agency for Health and Consumers

The Executive Agency for Health and Consumers (EAWES established on thé& af
January 2005 as the Executive Agency for the Pitiglth Programme (PHEA). It was
originally intended to operate until the®3df December 2010. The public health
programme is aimed at promoting improvements irhéedth of EU citizens through
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both direct initiatives and education. In 2007 PHEd#s also assigned responsibility for
managing the Consumer Policy programme, whichpigogramme aimed at enhancing
consumer protection through better regulation afetg standards. In 2008, as part of the
new public health programme (2008-2013), PHEA veasxmed as EAHC and

transferred responsibility for a food safety tragncomponent of the public health
programme. The lifespan of the agency was theréforeased until the 81of December
2015 to correspond to the lifespan of the new @ognes. The agency has a single
parent DG: Health and Consumers (DG SANCO), whsdineé DG responsible for the
programmes under its management. Figure 5.2, bdlogtrates the structure of the

EAHC:

Figure 5.2: EAHC Organigramme
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Education, Audiovisual and Culture Executive Agency

The Education, Audiovisual and Culture ExecutiveeAgy (EACEA) was, like
PHEA/EAHC, also established on thgdf January 2005 and became fully operational
on the ' of January 2006. The EACEA has a wider set ofaesibilities than the

EACI/EAHC and has had its mandate increased ondeparate occasions. Broadly
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speaking, the agency manages programmes relatedda (such as the example of
funding short films above), education and othetwal pursuits. As of 2011, there are
essentially nine separate programmes and actioichhie EACEA is involved in
managing: MEDIA 2007; Erasmus Mundus (2009-201@mpus; Bilateral Co-
operation; the Intra-ACP academic mobility schethe;Culture programme (2007-
2013); Europe for Citizens; and Youth in Action.

Some of these, such as MEDIA 2007 and Erasmus Muarcke formal community
programmes, while others, such as the Intra-ACHexo& mobility scheme, are specific
schemes aimed at distributing financial suppoxugh mechanisms such as the
European Development Fund (EDF). In the case chtlaglemic mobility scheme, funds
are directed to African, Caribbean and Pacificestéb improve higher education
institutions and provide direct support to studerdgsearchers and university staff. As the
EACEA'’s operations are much wider than agenciestiie EACI and EAHC, the
organisational structure of the EACEA is based addoroader groupings of areas of
involvement, rather than specific programmes. Tioeigings are: Education; Culture;
Youth; Citizenship; and Audiovisual. Figure 5.3|dwe, illustrates how the agency is

structured:
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Figure 5.3: EACEA Organigramme
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The extent to which the agency’s mandate has bexeadsed is illustrated by the rise in

the level of its administrative budget and theltotanber of staff employed at the

agency, shown in Table 5.2, below:
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Table 5.2: EACEA Administrative Budget and Total Saff (2006-2011)

Administrative
Year Budget (Million Total Staff
Euros)
2011 50 438
2010 49.5 412
2009 46.4 414
2008 41.2 376
2007 36.1 340
2006 36.1 302

Figures taken from the agency’s Annual Work Progres (AWPs)?

While the budget managed under the programmesrassig the EACEA is not the
largest of the six executive agencies, the EACE@&sdemploy the largest numbers of
staff. Of its organisational areas, Education ant®tor the highest proportion of staff
(47%), followed by Audiovisual (17%) and Culturepixth and Citzenship (6% each).
The remainder of the total staff employed by theray is administrative.

Although the EACEA has had as many as five pdpéss, in 2011 its work is
overseen by three: Education and Culture (DG EA®nmunication (DG COMM); and
EuropeAid Development and Cooperation (DG DEVC®y.aA&esult of the addition of
new programmes and actions to its remit, the EA@B#A had its intended lifespan

extended until the 31of December 2013.

18 Although it would have been useful to provide théigures for all of the six executive agencies, th
other agencies did not have a consistent set ofdfgacross all annual reports.
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Trans-European Transport Network Executive Agency

The Trans-European Transport Network Executive AgglMEN-T EA) was established
on the 28 of October 2006 to manage projects associatedthéf rans-European
Transport Network (TEN-T networks) strategy. TENvas originally adopted in the
1990s to promote co-ordinated improvements in parisnfrastructure across Europe.
These include improvements to long-distance roadorks, high speed rail,
improvements to sea ports and better air connextiod facilities. Unlike agencies such
as the EACEA, which manage a wide variety of diggymgrammes and actions, TEN-T
EA was established specifically for the purposenahaging the projects that are
undertaken to achieve the aims of TEN-T. It therefs subject to a single parent DG,
Mobility and Transport (DG MOVE), which is respobls for TEN-T. DG MOVE sets
the overall aims of TEN-T, makes the final finahcdecisions regarding the programme
and monitors and supervises TEN-T EA. Figure 5ediow, illustrates the structure of the
agency:

Figure 5.4: TEN-T EA Organigramme

m
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TEN-T EA initially had a limited expected lifespamyt this was extended until the®3df
December 2015. Under MFF 2007-2013, TEN-T EA masdlge largest budget of all six

executive agencies at 8 billion Euros.

The Research Executive Agency

The Research Executive Agency (REA) was establishettie ' of January 2008 to
manage significant parts of the Seventh Framewoosgr@amme for Research,
Technological Development and Demonstration Aagggi{FP7). FP7 is a programme
aimed at encouraging research within the ‘Eurog®esearch Area’ (ERA). The ERA is
a system of integrated scientific programmes desldao foster co-operation between
research endeavours within the EU. Although FRohlg intended to run until the end of
2013, the REA will remain operational until at letkee end of 2017 to oversee the
management of projects set up under FP7. An eigéwhework programme (FP8) is
intended to run from 2014-2020, which may or malyara up under the responsibility of
the REA.

The overall work of the agency is overseen by paent DGs: Research and
Innovation (DG RTD) and Enterprise and Industry (BSTR). In terms of structure, the
REA is essentially split into three different seas. One section deals with ‘Marie
Curie’, which is a research training componenthef EP7 programme. A second section
deals with support given to small businesses, spsaarch and security research. A third
section deals with the administrative side of cdiuaiting research work within the ERA.

Figure 5.5, below, illustrates the structure of Ri€A:
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Figure 5.5: REA Organigramme
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European Research Council Executive Agency

The European Research Council Executive Agency EER@vas set up at the same time
as the REA — the®lof January 2008 — to manage activities associaitdthe European
Research Council (ERC). The ERC is a direct, coitypefunding mechanism for
academic research. The ERCEA manages the caltdpopals in which researchers can
submit bids for funding and also manages the p@aew process in which proposals are

assessed, together with the distribution of awdrndessence the REA manages schemes

160



for promoting general research initiatives withie €U, while the ERCEA, in managing
the ERC, distributes direct funding for specifieges of academic research. The two
agencies work closely alongside one another dtigetoverlapping nature of their
responsibilities and, like the REA, the ERCEA itemded to operate until the end of
2017, but could potentially have this extended. ERECEA has a single parent DG:

Research and Innovation (DG RTD). Figure 5.6 itatsts the ERCEA’s structure:

Figure 5.6: ERCEA Organigramme
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Assessing the Use of Executive Agencies

Before assessing the effectiveness of executivec@® it is worth drawing a distinction
between executive agencies and regulatory agerixesutive agencies differ

substantially from regulatory agencies. The firsjon difference is that the agencies have
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been created by the Commission, as opposed togh#ar states (as in the case of
regulatory agencies) taking the lead role, with@wenmission and Parliament only
involved as part of the legislative process. Althlothe use of TAOs was essentially a
form of outsourcing Commission responsibilitieeidernal actors, executive agencies
constitute the first instance in which the Comnuieghas formally delegated its own
powers to another organisation. There are somddatns stemming from this with
regard to a principal-agent conception of delegatwthin the EU. Powers which the
Commission has delegated to executive agenciesinigedly delegated to the
Commission by the member states. In effect, exeeagencies are the result of the
delegation of delegated responsibiliti@s in Moravcsik’s conception of a ‘three-tiered’
principal-agent relationship between national elextes, member states and
supranational institutions (see chapter 1), weategkentially add a ‘fourth tier’ of
supranational agencies which have been delegatbdray by a supranational institution
(the Commission).

A second major difference lies in the lines ofaattability. Whereas regulatory
agencies are accountable to a committee of menderrepresentatives, Commission
staff and other involved parties; executive agenare accountable solely to the
Commission. This has implications should an agelesyate substantially from its
mandate as the Commission bears ultimate respbtysibis stated above, the
activity/budget reports of executive agencies #iached to the corresponding reports of
the parent DGs and the steering committee andtdnseof executive agencies are
appointed by the Commission from its own staff. &xare agencies, whilst formally
independent in many respects, are therefore moselgl aligned with a single institution

(the Commission) than are regulatory agencies.
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Last, the key separation between policy and implaation is more rigid in the
case of executive agencies. The correspondindgagigis explicitly precludes executive
agencies from acquiring responsibilities which gtdarge element of political
discretion and, whilst some degree of overlap betwmlicy and implementation is
inevitable — particularly with regards to the ailof agency feedback to influence future
Commission decisions — the degree of discretioorddéfd to executive agencies is in
principle limited in comparison to regulatory agescwhich enjoy broader mandates for

action.

An Effective Option?

In 2009, the Court of Auditors carried out a broadiew of the use of executive agencies
in the management of community programmes. Threstauns in particular were
addressed: (i) whether the creation of agenciegustified under the terms of the cost-
benefit analysis procedure and the stated ratiavfataproving efficiency / allowing the
Commission to focus on core responsibilities;thp degree to which executive agencies
had provided efficiency gains and cost savings;(@ndhe extent to which the
Commission had successfully monitored agenciessare compliance with their
mandates.

On the first issue, a needs assessment was ceaddictietermine whether
genuine issues existed with regards to efficieraipgand freeing up the Commission’s
resources. It is not a given that externalisatidhamhance efficiency as a matter of
course, but instead efficiency gains will only Ipparent where certain specific factors
are present. The benefits acquired from executgemeies standardising repetitive

management tasks, for instance, will only be applie in the management of
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programmes that lend themselves to this type ofnefSimilarly, if the administering of
programmes requires little expertise, then theligtlis need for the development of a
specialised agency with an enhanced understandlithg ocnanagement issues at play.
Whilst these mechanisms for enhancing efficiency hmave a sound logical basis in
principle, the Court of Auditors was keen to essbivhether there were reasons to
believe that these effects would be apparent iotigea(Court of Auditors, 2009).
Contrary to expectations, the Court found thatheary precipitating factor
behind the creation of executive agencies wash®anticipation that executive agencies
would enhance efficiency, nor a pressing needhiferGommission to focus on its core
responsibilities, but instead a practical conceith wvercoming staff shortages.
Alongside the gradual phasing out of TAOs whicharegith the 2000 white paper, the
Commission’s resources came under significantrstaavards the end of the decade. The
number of permanent staff the Commission is allotegimploy has been frozen at the
present levéf and the ceiling on the Commission’s administratiuelget outlined in the
MFF 2007-2013 provides little room for manoeuvremploying temporary staff. This
has created a strain in certain areas with the desiom struggling to find adequate
staffing provisions, both in terms of numbers arpegtise, to cover its management
responsibilities. According to the Court of Audgpthe creation of executive agencies
and the transferral of further responsibilitie®kisting agencies has become a popular

option for overcoming these problems:

The Court found that the initiative to set up agesevas mainly taken by the
Commission in response to practical problems, miqdar the need to

compensate for discontinuing TAOs and to allowtfa& continuation of the

¥ There are currently 32,140 staff employed by then@ission (European Commission, 2010).
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programmes they managed when no new resourceswaele available under the
ceiling on the Commission’s administrative budgstlsy the MFF... Despite the
intentions set out in the White Paper and the guidalocuments, staff shortages
(in number and specialisation) at the Commissiorevlee main driver for
externalisation... Recent documents confirm thasittimues to be the
Commission’s practice to explore the option of trepnew executive agencies

when faced with a shortage of resour@e&European Court of Auditors, 2009: 14)

Given that the administrative costs of executiveramies are funded directly from the EU
budget (therefore falling outside any limitations@ommission spending) and given that
the staff of executive agencies are formally inasel@mt from the Commission (and
therefore not affected by the freeze on permanentr@ission staff); it is not difficult to
see why the use of executive agencies has beeteadopere staffing levels are a
concern.

Consequently, the Court concluded that the creatia use of executive agencies
often bore little relation to the nature of prograes, but instead reflected internal issues
within the Commission. In addition, the use of eoshefit analyses also attracted some
criticism. As stated above, one of the fundameng@liirements in the establishment of an
executive agency is that the Commission produaestabenefit analysis for the
proposed agency which details the precise gainshwdrie anticipated from the act of
delegation. The Court found, however, that the nitgjof cost-benefit analyses were
largely preoccupied with financial consideratioRstential gains in efficiency and the
ability of the Commission to focus on its key resgibilities tended to be neglected and

the bulk of the analysis rested on simple compassi cost such as that between

2 The Commission has disputed this: see ‘CommisRigply’ in Court of Auditors, 20009.
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employing permanent Commission staff and cheapsract staff within an agency. The
fact that executive agencies employ a large nurabsmporary contract staff (usually
around 75% of the total) ensures that such compasiare usually favourable towards
the creation of new agencies. Indeed, the courhdidind a single cost-benefit analysis
produced by the Commission which decided agairstteation of a new agency, though
this in itself did not prevent several proposalsrfew executive agencies from being
rejected.

Concerns over the rationale for the creation efcexive agencies and the quality
of cost-benefit analyses produced by the Commisdoonot, of course, preclude the use
of executive agencies from delivering tangible bgnendeed, the Court found broadly
positive evidence concerning the use of execuenaies and their ability to improve
the functioning of community programmes. From aficial perspective, as already
recognised, there is ample evidence that the graageof temporary contract staff, as
opposed to more expensive permanent Commissiarial$ij has proved beneficial. Of
the 1,339 members of staff employed by executieneigs in 2009 (see Table 1 above),
roughly 70% are contract staff and, with a standstidnate of contract staff receiving
around 50% of the salary of a permanent Commissificial, it is clear that the use of
executive agencies provides significant savingsalary costs (European Court of
Auditors, 2009: 17).

This does not, however, take into account the todng role which the
Commission must undertake after the creation ahbatutive agency. It is perfectly
legitimate for the Commission (and the Court) tentify cheaper staff as a positive, but
for every programme managed by an executive agiwecy is also a corresponding cost
which must be borne by the Commission. Commissiaff siust undertake monitoring

responsibilities which would not be required if thanagement of programmes was
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conducted within the Commission itself. Indeed, @mmmission has estimated the
number of staff required for such monitoring dutesl at around 175 individuals, the
number corresponds to roughly 13% of the totaf staployed by executive agencies
(European Commission, 2009). Even with this takebaard, though, the use of
executive agencies still represents a significawatnicial saving over the management of
programmes by the Commission.

The Court has also assessed the extent to whextuxe agencies have provided
improved management of community programmes. Utiilancial calculations about
staffing costs, it is fairly difficult to arrive aoncrete conclusions about benefits in
service delivery. Nevertheless, the analysis usaghaber of quantitative indicators to
give a general impression of the degree to whielntanagement of programmes has
been influenced by the use of executive agencies K€y indicators available are the
length of time it takes to progress from the ‘ewadilon of proposals’ stage to formal
offers being made to applicants (contracting tint@g;length of time required to produce
technical and financial reports on funded projeats] the amount of time taken to
provide payments to applicants (from a paymentestto the actual transfer of funds).

Generally speaking, the Court found that execudyencies tended to reduce the
amount of time required in each of these threesaleahe case of the Public Health
programme, for instance, the transferral of managgmesponsibilities from the
Commission to the EAHC has led to an average remust contracting time of 126 days
(from 345 to 219); a reduction in the time requitegroduce technical and financial
reports of 48 days (from 90 to 42); and an impro@etnin the time taken to make
payments to applicants of some 412 days (from 6@3) (European Court of Auditors,
2009: 20). These are significant improvements ficiehcy and, whilst they are by no

means repeated across every programme, it istbtlgathere is some broad evidence
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from the available quantitative indicators thata#ncy has been enhanced by
transferring responsibilities from the parent-D@gxecutive agencies.

There are also some notable examples of quaktatyprovements. The EACEA,
for instance, has undertaken a policy of simplifythe funding process by using more
streamlined application forms, online submissiom standardised grant levels and
payment plans (as opposed to the old system ahgétidividual grant levels based on
the needs of individual applicants). This simpéafion process has been repeated in other
agencies and may in turn feed into the improvemsuggiested by the quantitative
indicators. Moreover, the use of agencies withdiacd¢ed website, logo and
communication channel has arguably had a posiffeetan terms of publicising the
projects undertaken by grant recipients (Educatardiovisual and Culture Executive
Agency, 2009). The EACI, for instance, has alsa laehumber of ‘info-days’ (over 30
per year) to promote calls for proposals and thieua funding opportunities available to
applicants. This is beneficial not simply to th@lkgant, by providing improved exposure
for projects (for example films funded under the ME programme), but also to the EU
as a whole in that it provides enhanced visibibtyhe EU’s actions amongst European
citizens.

Of course, these improvements must be put in garitethe case of a relatively
new programme, for instance, we might expect manage efficiency levels to improve
as a matter of course whether the programme is geanay the parent-DG, an executive
agency, or some other body. In the case of thei®Hlelalth programme above, for
instance, the new programme (2003 — 2008) was adapt2003 and the Commission
took over management responsibilities for the fingt years of its operation. It was only
in 2005, with the creation of the EAHC (at thateicalled the Public Health Executive

Agency) that the programme began to be managed byecutive agency. It is possible
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that the improvements in quantitative indicatorgfficiency are at least partly down to
the gradual eradication of teething problems wisicturs over time during the running of
any programme. Similarly, it is apparent that dartpualitative improvements attributed
to executive agencies may have occurred regardfédee management organisation.
Online submissions of grant proposals, for instahege become increasingly common
amongst funding bodies at the national level amslpbssible that they would still have
been adopted for community programmes if the Comsionishad retained management
responsibilities. The improvements identified ie tDourt of Auditors report are
significant, but it may have been more useful tbthase benefits in context by
comparing executive agency managed programmedhwate which are still managed by
the Commission. It is clear that in some cases Cissiom managed programmes might
also have experienced efficiency gains over the pagears and that all improvements

may not simply be attributable to the use of exeelsagencies.

Control and Monitoring Mechanisms: Police PatrolcaRire Alarm Oversight

The main mechanism available to the Commissiomfonitoring the work of agencies is
the use of the steering committee. The steeringwittee, as outlined above, is appointed
by the Commission from its own staff and is resjgaador reporting the activities of the
agency, both on a general routine basis and viantbdormal reports produced annually:
the Annual Work Programme (AWP) and the Annual ¥AttiReport (AAR).
Drawing on the framework outlined in chapter ome,can conceive of this form

of monitoring as a clear example of police patr@rsight. Indeed, the system has broad
similarities with the comitology system of overdigilentified by Pollack as the primary

police patrol mechanism used by the member statesdure the Commission’s

169



compliance with its obligations. There are, howegeme important differences. Chief
amongst these is that the steering committee iactatlly the instrument of control, as in
the case of comitology committees which vote fotynah Commission measures.
Rather, in the case of executive agencies theisgeepmmittee provides the Commission
with the necessary information on which to judge alstions of the agency. Nevertheless,
through the AWP, which is produced by the steecogmittee at the start of each year
and approved by the Commission, the Commission atdgast in principle, exert
significant control by setting objectives for thgeacy to pursue.

In practice, however, there are a number of issadresh limit the effectiveness of
AWPs as a system of control (European Court of faugj 2009). First, it is not always
the case that AWPs are approved at the beginnitigeofear and therefore before actions
have actually taken place. The Court found evidéhaemany AWPs were approved
towards the end of the year (for instance Executigency for Competitiveness and
Innovation, 2008; Education, Audiovisual and Cudteixecutive Agency, 2007) and in
some cases the reports were not approved at alcéEdn, Audiovisual and Culture
Executive Agency, 2006). It is apparent that AWBs anly function as a method for
setting objectives if they are approved signifibait advance of the actions carried out.
Second, the Court has highlighted a number of @efites in the structure of AWPs
which limit their effectiveness as both a contnatlanonitoring mechanism. One example
is the tendency to set out far more performanciators than can feasibly be managed,
with the EACEA, for instance, containing 109 penfiance indicators in its most recent
AWP. As with the use of performance indicatorshatational level, it is usually more
beneficial to focus on a smaller number of keyagathrs which illustrate the broader

picture of the agency’s compliance with its obligas.
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Overall, the Court found strong evidence thatftimal reporting structure of the
steering committee does not enable the Commiseierdrcise effective control over the
actions of agencies. Instead, informal communicatioetween agencies and the relevant
parent-DGs have tended to characterise the redtipnThis has been facilitated by the
geographic proximity of the two parties (all of theecutive agencies are based in
Brussels, with the exception of the EAHC, whicloisated in Luxembourg) and the fact
that management level staff of executive agenaee bheen appointed from the
Commission’s own staff. From interviews with soniéhe directors and heads of unit at
the EACI, EACEA, REA and TEN-T EA, it is apparehgwever, that even the informal
relationship can leave parties dissatisfied. Odesidual at the EACEA argued strongly
that the cyclical process — in which policy is detmed by the Commission and
implemented by the executive agency, before expeeare reported back to the
Commission in order to inform future decisions rded to break down at the reporting
stage, with the Commission often overlooking, agreignoring entirely, the information
passed back by the agency. An example was citagadblematic area in the
management of a particular programme which had beesistently reported to the
Commission for three years and had yet to recawvadaquate solution at the policy level
(interview 6, April 2010). Even where communicasdretween the Commission and
executive agencies are more effective, there méypstpotentially negative effects in
other areas of policy. Whilst the agency and padeettorate may, in practice, be able to
arrive at an informal working relationship, the leag of the formal reporting of activities
can prevent other departments and organisations rieceiving full information on the
work carried out.

In terms of fire alarm oversight, the main mechamis the appeals system,

outlined above, in which the actions of agencieslmareported to the Commission by
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individual actors and, in turn, to the European i€otiJustice. Again, there are broad
similarities here with the fire alarm oversighttbé Commission identified by Pollack in
chapter one. However, this framework poses a nuwitechnical legal questions that
require some clarification. First, some legal sai®(for example Craig, 2006) have
noted that recourse to the Court of Justice is asgtmcal in the sense that it is only
permitted when the Commission has rejected an dgméanot where an appeal has been
upheld. This can perhaps be understood by theéHatexecutive agencies have been
delegated responsibilities which formally remaisksof the Commission. As executive
agencies are not intended to be independent, ihétie scope for them to reject a direct
mandate from the Commission. Indeed, granting ekeragencies the right to defend
themselves within the EU’s legal framework wouldlate the rules on discretion: if
executive agencies can reject mandates from then@igsion, then they must possess
some discretion over how they conduct their acéisitNevertheless, if agencies are
granted a legal character then there is arguabbntradiction in prohibiting their access
to the Court of Justice (Craig, 2006).

Second, there is potential for a conflict of inttn@ the Commission’s review
process. As the Commission is responsible for éskabg each agency, it has a stake in
defending the administrative framework it has helpecreate. Moreover, the line
between policy formulation (the Commission’s resgpbitity) and policy implementation
(the responsibility of executive agencies) mayrofte blurred. If an appeal against the
implementation of a particular policy implicate®$le responsible for the policy’s
formulation, then there are obvious problems whi €ommission overseeing the review
process. The ability to refer rejected appeal&i¢oEuropean Court of Justice is a
safeguard against this issue, but given that theoresibility for monitoring the actions of

executive agencies is assigned, in the first itgtato the Commission, it is not surprising
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that some actors, notably the European Parliarhent raised concerns over the

effectiveness of this form of oversight (EuropeanliBment, 2003).

Summary

The distinctive character of the delegation pro¢edsU executive agencies has been

highlighted in this chapter. In chapter six, thisgess is analysed in more detail. Using the

framework developed in chapter three, the questiavhich theoretical approach(es) best

explain this process of delegation to executivenags is assessed.
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CHAPTER SIX: ANALYSIS OF EXECUTIVE AGENCIES

Chapter three provided a research design focusirgixaseparate models of
delegation to executive agencies. These models pvesented with key indicators
derived from the literature on delegation preseiriethapter two. Having outlined

the empirical context of the thesis in chapter faund provided a practical overview
of executive agencies in chapter five, this chapterducts the analysis of each model
contained in the research design. Using the dalected during fieldwork and

primary document analysis, the chapter focusesaoh ef the key factors of
delegation to executive agencies identified in ¢tbiafhree: rationale/motivation;

institutional design; and accountability.

Who is Responsible?

To assess the key factors underpinning the detagafimanagement tasks to
executive agencies, it is necessary to identifyattters responsible for the delegation
process. This is far from straightforward. Takingrancipal-agent approach as a
starting point, it is clear that a number of diéfet parties could be identified as
‘principals’ in the case of EU executive agencies.

The process through which executive agencies ereated began with an act
of delegation by the governments of EU member st#ational governments
allowed for the creation of community programmed,dhrough the treaty process,
delegated the responsibility for administering thpsogrammes to the Commission.
Following on from this initial act of delegatiome Commission then proposed the
delegation of some of these responsibilities (t@agement of community

programmes) to newly created bodies: executive@genThis proposal led to the
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Council, having taken formal opinions from the Epgan Parliament and Court of
Auditors, to pass Council Regulation 2003/58/E@ing down the procedures
through which the Commission could propose thetmmea®f individual agencies.

Under Council Regulation 2003/58/EC, the Commisssaformally
responsible for creating a new executive agendytheumember states and the
Parliament also maintain roles. The procedurefferGommission’s establishment of
an agency begins with a cost-benefit analysis iitkvthe Commission must assess,
amongst other factors, the justification for outemg management tasks, the costs of
co-ordination and checks, the impact on human ressuand potential financial
savings. The Parliament, through the budget coramifirovides an opinion on both
the cost-benefit analysis and the creation of tp@sed agency; while the member
states, under the comitology regulatory proceduest approve the creation of any
new agency via the Committee for Executive Agendiggure 6.1, below, illustrates
the procedure:

Figure 6.1: Procedure for Creating a new Executivégency

European Commission

European Parliament

Member States ¢

\], ( Budget
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Overall, three different processes can be ideutifig the transfer of the
responsibility for administering community prograesrfrom the member state
governments to the Commission; (ii) the legislapvecess, involving the
Commission, member state governments in the Cquewrbpean Parliament and
Court of Auditors, which led to the adoption of @eu Regulation 2003/58/EC; and
(ii) the individual acts of delegation, producegthe Commission with input from
the member states (through the Committee for Exexiétgencies) and in close
cooperation with the European Parliament (throinghbiudget committee).

The first process can be comfortably describgatimcipal-agent terms. As we
have seen in Chapter One, acts of delegation frenmiember states to the
Commission (and the other European institutionsgheequently been studied from
a principal-agent perspective (for instance Polld&07; 2003). From this standpoint
the member states, through the Council, act clearigelegating principals, with the
Commission taking on the role of agent in the dafled relationship. It is not within
the scope of this analysis to address the reassnadthe member states’ delegation
of the responsibility for administering communityogrammes to the Commission;
however it is important to emphasise that the ayaaif executive agencies
incorporates the delegation of delegated tasksnéhge of this ‘delegation of
delegation’ is significant both with regards to theestion of who is ultimately
responsible for the creation of executive agenaimeson a broader level with regard
to the lines of accountability and democratic lieggcy that underpin the agencies’
activities.

‘Chains of delegation’ have long been viewed gsartant in studies of
European integration. The notion that a neat linegponsibility can be traced from

supranational actors (in particular the Commissitmpugh member state
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governments and back, ultimately, to national eletes, has underpinned several
accounts of the integration process. Of these, @dmdvioravcsik’s (1998) adapted
liberal-intergovernmentalist approach is perhapspitrest expression. In
Moravcsik’s account, actors at the supranationadlleaintain only a limited
capacity to deviate from the wishes of actors atithver levels (member state
governments and national electorates) and a tlokaccountability can effectively
be traced through each rung of the system. Thisbapgp mirrors those which have
attempted to map chains of responsibility in thiamal context. Kaare Strgm (2000),
for instance, identifies an ‘ideal-type’ of parliantary democracy built on a series of
delegated relationships: from electorates to lagps$ in parliament; from legislators
to national governments; from national governmémesxecutive departments; and
from executive departments to the civil servan@rgad with implementing policy
(Strgm, 2000: 267).

As some scholars have argued, however, this ctinoepf a single line of
delegated tasks can prove problematic in the caBearopean integration. Deirdre

Curtin (2006), for instance, argues that:

In the EU context it is very difficult to establighsingle chain of
delegation... Moreover it is difficult to conceigéeach link in terms of a
single principal delegating to a single or multipen-competing agents.
Even if we view the national legislature (connedizthe voters) as
delegating power upwards via the national goverrimenthe EU
supranational actors... it is difficult to link thseame authorisation by the

national legislature with the output of the EU ast¢Curtin, 2006: 90-91)
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There are several reasons why this may be the Thedirst corresponds simply to
the distance between actors at either end of thmclihis can most accurately be
termed a problem afuantity, such that it arises simply from the number obesct
the number of links in the chain — involved in ffrecess. Just as a message passed
between multiple individuals is likely to becomenfused as the number of people
increases — as in a game of Chinese Whispersrgeatamber of delegated
relationships may increase the likelihood of thaictbreaking down. There is no
‘breaking point’ at which an extra stage preclude$rom speaking of a chain of
delegation; however the fact that institutionalommes within the EU tend to be
characterised by several delegated relationshipeshis problem of particular
relevance.

A second, related problem is associated with teewantability of actions
taken at the highest level of the chain. As Strag@®0) notes, a chain of delegation
essentially functions in two directions. On the diaad policy preferences are
transmitted from the lowest level (electoratesptigh each delegated relationship to
shape the actions of actors at higher levels. Yaem can only function, however, if
there is “a corresponding chain of accountabiliigttruns in the reverse direction”
(Strgm, 2000: 267). Put simply, the effective comioation of ideas from the bottom
up is not enough to ensure that the desired actudhbe carried out: if there is no
effective line of accountability from the top dovthen compliance cannot be
guaranteed. Following the tenets of principal-agleeabry, the monitoring of an
agent’s activities is highly important in this regp, although in the case of
electorates, who cannot effectively implement mmmig mechanisms, it is perhaps
more applicable to focus on thesibility of actions — how clear these actions are to

the lower levels.
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A final problem stems from the fact that chainglefegation may not always
run in a straight line. It is intuitive to conceigélines of responsibility which are
structured around simple hierarchies. If respohigds are transferred from ‘actor A’
to ‘actor B’, and these responsibilities are imttransferred in their entirety from
‘actor B’ to ‘actor C’, then it is fairly straighdfward to conclude that a hierarchy
exists in which *actor A’ holds the highest levélamthority, ‘actor B’ the second
highest level, ‘actor C’ the third, and so on daWwe chain. This situation becomes
more complex, however, when direct relationshipsrg® between actors who are
not side by side in the chain (for instance betwaetor A’ and ‘actor C’). The
situation may be further complicated when linkshie chain are fulfilled by more
than one actor or there are competing claims fsitipms of responsibility.

In Strgm’s analysis this problem is expressethénrtational context by
highlighting a government’s competing loyaltiesvioe¢n its parliamentary support
base and the electorate: what he terms “diverteduatabilities” (Stram, 2000: 284).
Although in a parliamentary democracy a governnhasteffectively been assigned
its authority by members of parliament, governnmaimtisters also have a direct line
of accountability to voters. Under certain circuamgtes, the interests of a
government’s support base in parliament and thexests of voters can come into
conflict. Stram cites the example of a pledge ntadBlorwegian Prime Minister

Thorbjgrn Jagland in 1997 to illustrate:

Prior to the September 1997 parliamentary electlagland declared that
his Labor Party government would resign if the pagceived less than
36.9% of the national vote, regardless of the gaméintary distribution of

power. The election, which gave the party 35.0%hefnational vote,
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therefore effectively eliminated Labor from consatéeon and indirectly
installed a centrist minority government with oalyout 25% of the
parliamentary seats behind it. For the first titreyor had precluded itself
from power in a situation in which it might well\rmbeen able to form a
viable government. Had Jagland not committed hiftediis game plan,
he most likely could have continued in office afiee election. Instead,
bargaining over government formation was consthimehis pledge and
led to the formation of a cabinet with very shakylamentary
foundations. In a sense, Jagland’s accountabditip¢ voters conflicted
with his accountability to the parliamentary majgriThe voters won,
with results that complicated parliamentary decisitaking in the years

that followed. (Stram, 2000: 284-285)

If chains of delegation operated in a strictly &inéashion, then we would expect that
a government’s sole loyalty in a parliamentary deraoy would lie with its
parliamentary support base. In reality, directtreteships can emerge between actors
that cut across the lines of responsibility.

In the European context this problem is, if anythieven more pronounced. It
is clear that there are not only a number of decteccountabilities, but that some of
the positions of responsibility are contested bypeting bodies. The European
Parliament, for instance, holds a direct line afcamtability to national electorates by
virtue of the European elections held in each merstage; yet in some respects it has
also been granted responsibilities by the memia¢e giovernments through the treaty
process. The Parliament can certainly not be deeamngaly to be an agent of the

member states, but nor is it solely an agent abnat electorates.
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Perhaps more importantly with regards to execudiyencies, the decision-
making process for creating new bodies at the &dl lis split between different
institutions. Curtin (2006), explicitly focusing @he issue of agency creation at the
European level, highlights the competing executivetions taken on by the member
states in the Council and the European Commis&ionCurtin, both institutions
behave as executive actors in different situataorsthis has particular relevance for
the creation of new agencies. Put simply, bothmkeenber states and the Commission
have, in different contexts, functioned as printspa the creation of new agencies
and this calls into question the notion of a sirigie of responsibility underpinning
the integration process. As she states: “when wsider the delegation of powers at
the horizontal EU level the chain of delegatiorgfreents even further ae facto
there are two institutions [the Council and the @uasion] performing tasks of an
executive nature in the EU and both of them seplrdelegate discrete executive
tasks to a variety of independent agencies and Y@riety of reasons” (Curtin, 2006:
90).

Processes (ii) — the legislative process produ€ogncil Regulation
2003/58/EC — and (iii) — the acts of delegatioedch individual executive agency —
are clear examples of this type of decision-makiligile a linear chain of
responsibility would lead to the Commission, aslést link in the chain, taking on
the role of principal in delegating its respongil@t to executive agencies, the
situation in reality is altogether more complexeTégislative process was initiated
by a Commission proposal — amended in accordanterasommendations by the
Court of Auditors — before being passed on to theofean Parliament and the
Council. Ultimately, the process rested on the @ity of the member states in the

Council to adopt the regulation. In the individdalegation processes carried out to
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create each agency, however, the Commission furgctitore as the principal, but
formal roles are nevertheless afforded to the merstag¢es, via the Committee for
Executive Agencies, and the European Parliameatgir the budget committee.

Clearly, the notion of a single line of responigipis not entirely accurate in
the case of executive agencies. The conclusiorthbaCommission acts solely as a
principal in delegating authority to executive agies and that this authority can be
traced neatly back, ultimately, to national eleates, appears too simplistic to
account for the various bodies involved in the pesc How can this situation be
unpacked?

A natural starting point is to assess how far badke chain it is useful to go
in tracing the influence behind the final decistorcreate an executive agency.
Certainly at the lowest level there are severabl@ms with incorporating national
electorates and national parliaments into the m®cEhe problems of quantity,
visibility and a meandering line of responsibilgtiall hinder the oversight of
electorates and parliaments. In the case of exexagencies at least five links in the
chain exist: from electorates to legislators; fri@gislators to national governments;
from the 27 national governments to the joint deasnaking body of the Council,
from the Council to the Commission; and finallyrfrethe Commission to an
executive agency.

Moreover the visibility of the decision to creaeecutive agencies is fairly
limited, particularly as far as electorates areceoned. There are no opinion polls
which attempt to gauge the European electoratesiladge of executive agencies,
but it is safe to assume that they are not of grlemtoral salience. For example, a
search for the names of each executive agency osafid— the database of printed

transcripts of parliamentary debates in the Unikedydom — reveals few explicit
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guestions on the use of executive agencies in #tragement of community
programmes. This is not to say that executive dagerase of little importance to
national electorates or parliaments in terms af #féects, but simply to say that the
decision to create executive agencies has neittear Well publicised nor well
discussed at these levels. It is certainly highigsiionable whether any assessment of
executive agencies would benefit from searchinglfigact inputs from either
electorates or national parliaments, regardlesghether a theoretical chain of
responsibility can be traced to these actors ar not

A more realistic approach is to draw the linehat EU bodies, including the
member state governments in the Council, which lexeeted formal influence over
the process. Although we have already noted thidiions in conceiving of the
Commission as the sole delegating principal, tleeenevertheless sound reasons for
placing the Commission as the primary area of facuke analysis. The Commission
proposed the initial use of executive agencidas,fiirmally responsible for the
proposal of each individual agency and it is assigine bulk of the responsibility for
scrutinising the activities of executive agencied ansuring they remain accountable
for their actions. The role of the member stateh@Council is, if not as important as
the Commission, also highly significant. The Colinttimately held the authority
over the passing of Council Regulation 2003/58/B& ia many ways functions as a
partner with the Commission in the setting up alividual executive agencies.
Following Curtin’s (2006) perspective on the duede@utive responsibilities
maintained by the Commission and the Council, magiral that the Council is the
second area of focus.

The European Parliament and the Court of Auditange also maintained

roles in the delegation process and in the mecimaisr ensuring the accountability
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of executive agencies. The Parliament and Cour bath provided formal opinions
on the creation of executive agencies and bottlifiarent ways, have a role in the
accountability process. Aside from the specifierafforded to the Parliament’s
budget committee during the creation of an indigldagency, the Parliament is also
responsible for the final discharge of the ovebaliiget. One of the main resources
available in this context stems from the work a @ourt of Auditors in conducting
independent audits on the spending and collecti&iofunds. The Parliament and
the Court are therefore involved in the financiad@untability of executive agencies
in the sense that executive agencies have begmaddinancial management tasks
by the Commission. The Court also has a more gerwean the accountability
process which is probably best illustrated by thleréview into executive agencies
carried out in 2009 (European Court of AuditorsQ20

Ultimately the involvement of all four of these iitstions — Commission,
Council, Parliament and the Court of Auditors — halped shape the character of the
six agencies and different institutions have puiverd competing explanations for

the decisions which have been taken.

Rationale

The Views of the Institutions

Focusing on the Kinnock reforms and the need foewa system for managing
community programmes after the scaling back of TAB®s Commission has, broadly
speaking, maintained that it has acted in accoearmth a functional rationale for the

creation of executive agencies. As the Commisdiates.
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Executive agencies are the outcome of an exteatiaispolicy of the
Commission that was triggered mainly by two facttiie end of the
collaboration with so-called Technical Assistandéa®s (TAOs) which
assisted the Commission in the management of s@mnerinity
programmes; and the need for the Commission t@usfon its
institutional tasks such as policy-making and etget management.

(European Commission, 2009: 2)

According to the Commission, the proposal for tee of executive agencies was
made “against the backdrop of expanding Communiigrammes” and was seen as
“key for managing Community programmes both neffeciently, i.e. at lower cost
by comparison to the Commission and meiffectivelythrough a high degree of
specialisation or the regrouping of similar progna@s and activities within one
agency so as to achieve economies of scale” (Earo@emmission, 2009: 2). The
Commission has also cited improvements in theiefficy and effectiveness of the
management of community programmes as evidencexleattive agencies have
proven a beneficial form of externalisation (Eurap&ommission, 2009).

The Council, in the preamble to regulation 2008288 articulated a subtly

different rationale, with a particular focus on #exzountability of the Commission:

If the Commission is to be properly accountableitzens, it must focus
primarily on its institutional tasks. It should tkeére be able to delegate
some of the tasks relating to the management oframty programmes

to third parties. Outsourcing certain managemeskstaould, moreover,
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be a way of achieving the goals of such Communbgmmmes more

effectively. (Council Regulation (EC) No 58/2003)

The focus on the accountability of the Commiss®imieresting in this regard as it
indicates the different priorities of the Countilhereas the Commission focuses
largely on the functional benefits of delegatiorekcutive agencies; the Council,
although noting potential gains in effectivenedaces accountability at the forefront
of its justification. Of course, while the Counsthtes that it has the intention of
making the Commission more accountable to ‘itzeits’, the Commission, as the
agent of the member states, is also accountabtetGouncil. This should not be
surprising given that the creation of executiveraigs took place as part of the
fallout of the resignation of the Santer Commissishere the accountability of the
Commission was the key concern. The Santer ComonisBd not resign on the basis
of ineffective or inefficient management of prograes, but due to concerns over the
accountability of the private contractor system.

The Parliament and Court of Auditors, in thein@é#l opinions on the
proposed Council Regulation, also focused on thigyabf executive agencies to
both enhance accountability and improve the effeagss and efficiency of
Community programmes. The Court of Auditors was &ksen to emphasise that in
several of its reports over the preceding decaddadtidentified issues with the
Commission’s externalisation policy and had propdbe creation of similar bodies

to executive agencies as a solution. As the Coaied:

The commitment of the Commission... to develop a patteand

manageable externalisation policy, in order to@craberrations caused
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by poor control of various technical assistanceef (TAOS) meets a
need highlighted by the Court over several yeaitsiannual and special
reports. In light of its past comments, the Coeneyally welcomes this

proposed Regulation. (European Court of Audito@€)12

At the agency level there is some agreement wéldmmission’s functional
account. One agency director, for instance, waar ce both the reasons behind the

creation of executive agencies and the benefitslwhave been acquired:

The reasons (for executive agencies) are... simple aborne out in
practice... The agency is responsible for the manageof
(programmes)... there is the expertise needed taud@b to the
standards required... (which) frees up the Commissialo its job

properly. (Interview 1, October 2009)

Beyond the apparent consensus on the functionaffiteto be acquired from creating
executive agencies, there are some other key eliféets in how each institution has
approached the issue.

During the legislative process, one particularaletbetween the Parliament
and the Commission focused on the legal charattbemewly created agencies.
Unlike the technical assistance offices they wetended to replace, the
Commission’s proposal argued for executive agertoi@®ssess a clear legal
character. They were to be individual legal ergitaath the capacity to hold property,
participate in legal proceedings and were to batgrha degree of autonomy in terms

of representation. Nevertheless, the question @ftlr the actions of executive
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agencies should be subject to legal review by thegean Court of Justice (ECJ) has
proven controversial. A number of representatiidb® European Parliament were
keen to ensure from the outset that as executiercgs fulfilled roles originally
assigned to the Commission, the Commission shaildhble for the legality of their
actions.

It is not difficult, given the experience of tharer Commission, to
understand the motivations of the Parliament ia tbgard. Representatives were
clearly keen to ensure that executive agenciespesd a genuinely higher level of
accountability than technical assistance officeds @id not function as a mechanism
for the Commission to simply absolve itself of resgibility for the actions of its
contractual partners; whilst the Commission hatkarancentive not only to protect
itself from potential failures within the new agess; but also to offload some
responsibility for monitoring their actions to tB€J. The final outcome was
something of a compromise in which the initial legsponsibility rests with the
agency itself, but the Commission is assigneddkk of monitoring the legality of
the agency’s actions. The system essentially witmikgaigh a process of appeals,
whereby the actions of an executive agency caefeered to the Commission by any
individual, or member state, for a review of itgdéty. Once the Commission has
heard the relevant arguments, it is required teeeitiphold or reject the appeal within
two months and, should the Commission reject ara@pthe issue can then be
referred to the European Court of Justice. In &ldithe Commission is permitted to
review actions by executive agencies on its owitiealand can impose sanctions on
agencies should they fail to comply with a decision

In truth, it is questionable whether the Commigsiould ever have been

accused of attempting to use executive agenciglsiédd itself from the kinds of
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mismanagement and irregularities associated wit®3.AAs a method of blame
avoidance, the delegation of responsibilities tecexive agencies would always have
been problematic. While responsibilities may beedated to other agencies, formally
the Commission is still assigned the responsibditynanaging community
programmes under the treaties. The delegation aagement tasks to executive
agencies is essentially a decision concerning h@exJommission meets its
responsibilities. It would not have substantivdhaeged the nature of the
Commission’s legal obligations and, regardles$efrtature of executive agencies,
the Commission would have remained responsiblarigrmismanagement of

community programmes. As the Council clarifies:

As the institution responsible for implementing tlaious Community
programmes, the Commission is best qualified tesswhether and to
what extent it is appropriate to entrust managertaskis relating to one or
more specific Community programmes to an execwgency. Recourse
to an executive agency does not, however, relisg&ommission of its
responsibilities under the Treaty, and in partic@ldicle 274 thereof. It
must therefore be able closely to circumscribeaitteon of each executive
agency and maintain real control over its operatmad in particular its

governing bodies. (Council Regulation (EC) No 5820

The concern of Parliament representatives is nmatieative of the preoccupation of
the Parliament with issues of accountability, maittirly in relation to budgetary
matters, than it is of a genuine desire on the gfatite Commission to use executive

agencies as a shield from financial mismanagenidwt.Parliament has maintained a
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strong interest in ensuring the accountability>adautive agencies. In an interview
with a member of the European Parliament’s Budgefamtrol Committee,
accountability was identified as the key concerthefParliament’s work with

executive agencies:

| think accountability, in general, is key for theure of the European
Union, especially, since the perception of Europgtpens on whether
their money is spent efficiently or not on the Epgan level shapes their
attitude towards Europe and its politics. Moreotee, accountability of
executive agencies is in particular interestingeiwith a delegation of
tasks the perpetuation of institutions and grovngeaucracy is likely.
Once established a newly created institution cadlyy&de abolished in the

future. (Communication 5, March 2011)

The final comment that an institution cannot belished is interesting in this context.
Formally, an executive agency is a temporary boldgse lifespan is determined by
the programmes under its management. Each agegcgnted an initial period of
operation, although this may be extended. In practiespite some name changes and
reorganisations, none of the six executive ager@ags yet been allowed to expire. It
is notable that a member of the Parliament’s Buatgefontrol Committee goes as

far as to rule out the possibility that executigeacies would be allowed to expire.
Clearly this reflects a concern over issues of antability, but also over the potential
for agencies, and the (Commission’s) bureaucracgohtinue to expand. In this

context the role of the cost-benefit analyses, pced by the Commission when
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proposing the creation of a new agency and scagithby the Parliament’s budget
committee, are of key importance.

It is possible that the Parliament’s concern witicountability also stems from
a desire to carve out a role in scrutinising thi@gas of executive agencies. To a
certain extent the Parliament has competed witlCthat of Auditors over this
supervisory role and the member of the ParliameéBudgetary Control Committee
highlighted some draw backs with the Court of Aaditpart in the accountability

process:

Some problems are foreseeable... [For example] inlideharge process,
EP and Council have relied in the past heavilyhenreports of the
European Court of Auditors. Which is not per sadisantageous, but
since the reports of the ECA are limited in terrhperformance
evaluation and seem excessively formalistic in soases, the
possibilities of EP and Council to evaluate effestiess and efficiency of
agencies might be hampered. Therefore, objectidecamparable
performance indicators need to be established uatability must be
enforced and the ECA needs to involve performassees in its reports.
All these are topics which are also discussedentker-institutional
Working Group on Decentralized Agencies in whosekwa@articipate.

(Communication 5, March 2011)

The lack of objective and comparable performandeators and the need for the
Court of Auditors to focus on ‘performance issus® intriguing criticisms given the

content of some of the Court of Auditors’ repottgleed, in the Court of Auditors
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‘Special Report’ on the use of executive agendisu(t of Auditors, 2009), one of
the key recommendations/criticisms of the Commissiéormal reporting
mechanisms was precisely that they lacked objepgvormance indicators. As the

Court states:

The Commission’s supervision of the executive agEnactivities is not
fully effective... The executive agencies have gelhebeen assigned
tasks without results-oriented and targeted ohjestiMonitoring, whilst
making use of a large number of indicators, isrigst to the
management activities and does not cover the kagcss of effectiveness
and efficiency... In order to fully evaluate the bitseproduced by the
executive agencies, the Commission should ensatatthas relevant,
reliable workload and productivity data relatedie implementation of
the delegated tasks, both before and after exteatiain. (European Court

of Auditors, 2009: 27)

The Court also criticised the content of the camtddit analyses (CBAs) which the
Commission must produce when proposing the creafi@new executive agency.
The Court found that issues of efficiency, spes&lon and the potential for the
Commission to focus more effectively on its corgktareceived only limited attention
in CBAs. Instead, CBAs tended to be dominated mp#e financial considerations.

As the court states:

It (the Court) found that, in general, the CBAs vegstricted to the

financial aspects and took little account of ottaetors justifying the
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outsourcing... Emphasis was placed on the saviagging from

employing cheaper contract staff rather than peantofficials. The
aspects of improved performance and efficiencygyaiare scarcely
considered, though including such elements in tfayais might have
strengthened the case for the creation of agensgesuch, the analyses
were mainly cost comparisons, rather than CBA&i@proper sense of the

term. (European Court of Auditors, 2009: 15)

Although this may be seen as an implicit criticisfrihe European Parliament’s
supervisory role in assessing the merits of the €Bduced by the Commission, it
IS more important as a criticism of the Commisssostated rationale for the creation
of executive agencies. The Court has gone furtrer simply criticising the nature of
CBAs and argued that the primary rationale undeiponthe Commission’s proposal
for executive agencies was not a desire to actjoir®enefits associated with

externalisation, but simply to compensate for sthffrtages:

The Court found that the initiative to set up agesevas mainly taken by
the Commission in response to practical problemparticular the need to
compensate for discontinuing TAOs and to allowtfa& continuation of
the programmes they managed when no new resoustesmade
available under the ceiling on the Commission’s imistrative budget set
by the MFF (Multiannual Financial Framework)... Dasghe intentions
set out in the White Paper and the guidance doctanstiaff shortages (in
number and specialisation) at the Commission wexertain driver for

externalisation. Recent documents confirm thabiitinues to be the
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Commission’s practice to explore the option of trgpnew executive
agencies when faced with a shortage of resourEesoean Court of

Auditors, 2009: 14)

Compensating for staff shortages, while not in kegwith the Commission’s own
articulation of the reasoning behind the creatibex@cutive agencies, still amounts
to a functional rationale; however there is algmétical, inter-institutional, element
to this issue. The Commission is assigned an adtrative budget by the European
institutions to allow it to meet its responsib#si Moreover, the Commission has for
several years operated under a freeze on the nushpermanent staff members it is
allowed to employ. In practice, therefore, the Cassmon’s resources (financial and
in terms of staff size) are heavily restricted.slpiesents a problem for the
Commission in meeting its responsibilities and{ asimportantly, in maintaining
community programmes which fall under its remitc3@ns on the size of the
Commission’s administrative budget, the numbereshpanent staff it is allowed to
employ and the community programmes which are rasiat or discontinued are not
solely practical considerations, but reflect poétioutcomes furnished by inter-
institutional decision-making processes.

In relation to the issue of staff shortages, tinectior of one executive agency
went as far as to state that one of the key baneffiexecutive agencies was their
potential to circumvent not just the freeze on perent Commission staff members,
but other rules associated with the location of @ussion buildings and associated

costs:
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Well (one benefit) is that there is a cap on d&féls (at the
Commission)... We are independent so... although tiseadimit on the
number of staff we can employ... (it) means the Cossion has more
staff available... There are (also) rules on whereawedocated... the
Commission has to be within a certain radius o (tntre of Brussels)...
and we can be located in other areas... The (lang)dosre are vastly

cheaper... (Interview 2, October 2009)

As independent legal entities, executive agenaeasad, however closely integrated,
contribute to the Commission’s formal staff levéhether in allowing the
Commission to increase its administrative resoyraes reducing financial costs
associated with the location of buildings and ottwcerns, it is clear that executive
agencies carry the potential to provide the Comioriswith a number of benefits

over and above those associated with externalisatio

Institutional Design

We have considered the actors responsible for detegto EU executive agencies
and the rationale underpinning the decision togike The next step is to address the
nature and structure of the new agencies and thersawhich have influenced the
selection of these structures. This section exasrime make-up of EU executive
agencies and how it relates to the structure adrathganisations.

The first feature of EU executive agencies whi@dyre assessed is the
underlying principle of externalisation. We havers¢hat externalisation, which may

be stated more simply as the desire to free themiesion from
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management/implementation tasks, is the startimg from which executive
agencies have been created. This principle — th&agon of issues of policy from
issues of implementation/administration — has g loistory. Woodrow Wilson (who
would later become President of the United States)e as far back as 1887 that:
“although politics sets the task for administratigrshould not be suffered to
manipulate its offices” (quoted in Hummel, 2007420V hile the environment of 19
century American politics could hardly be more eliént from that of Zicentury
European integration; it is obvious that therelbag been recognition that some
benefit can be derived by policymakers from tramsfg implementing and
administrative tasks to other actors.

From a more contemporary standpoint, the delegationanagement and
implementation tasks to specialised actors becarteplarly significant at the
national level towards the end of thé"2ntury. Throughout the 1980s and 1990s
the principle became a fundamental component ofafeem of public service
delivery at the national level in the United KingdoSweden, Germany, France, Italy
and other European countries. Like the Commissiexrtsrnalisation strategy, these
reforms were typically advocated on the basis ofgiged efficiency gains associated
with specialisation and as a mechanism for allovaegtralised authorities to focus
more effectively on their core tasks.

Academics and politicians alike, however, werenkieemphasise that the
gains associated with delegating responsibilibespiecialised bodies and other
‘alternative service delivery systems’ must be bedal against the need to maintain
accountability over the actors assigned implemeantatnd management duties. Rod
Rhodes (1994), for instance, writing more generatiywhat he termed the ‘hollowing

out of the state’ — a process encompassing noepistnalisation, but also the
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transfer of powers to the European level, the pisasion of service delivery systems,
and a broad series of reforms termed ‘new publinagament’ — warned of reforms
which “erode accountability”, highlighting in pactilar that the “sheer institutional
complexity” of the new reforms “obscure who is asctable to whom for what”
(Rhodes, 1994: 147). For Rhodes, a lack of coherempolicy outputs may also arise
from the new reforms unless actions were closetydioated by central authorities.
As Sir Robin Butler (1993, quoted in Rhodes, 19%4ued: “it is essential that it
does not reach the point where individual Departsiand their Agencies become
simply different unconnected elements in the ovenablic sector... with no real
working mechanisms for policy coordination” (Butl@®93: 404; Rhodes, 1994).
The explicit use of agencies as a mechanism foaraéing policy from
implementation has its own history. One of the nsogtificant adoptions of what
could be termed ‘executive’ agencies at the natilmval came in the United
Kingdom under the ‘Next Steps’ programme (nameelraft1988 report titled
Improving Management in Government: the Next $tdgext Steps’ sought to
reform the way in which British government depantitsedelivered policies through
the civil service. The chief recommendation wastl@r creation of numerous
‘executive agencies’ — usually referred to as ‘N&tdp agencies’ — which were to be
transferred responsibility for implementing polidggcisions made by government
ministers. Ministers maintained control over poldgcisions; however the new
agencies were granted some discretion over thewramtivities. These agencies can
be distinguished from bodies which operate at aterigth from government
ministers and have more autonomy in terms of dewisiaking — often called non-
departmental public bodies in the UK context, orANGOS (Quasi-Autonomous

Non-Governmental Organisations).
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As Colin Talbot (2004) points out, the use of N8#p agencies was both
extensive within the UK context and widely emulat&dth countries as diverse as
Jamaica, Japan, Latvia, Tanzania and the USA ettplieferring to the UK model in
relation to similar reforms” (Talbot, 2004: 104hdir use was also extremely
controversial, with a number of politicians anddaaics highlighting the potential of
Next Step agencies to fragment the civil serviag ramsing issues of accountability,
in accordance with the arguments put forward bydesand Butler above (see, for
instance, Chapman, 1995; O’'Toole and Jordan, 1995).

A variety of aims have been put forward to exptha adoption of the Next
Steps programme. Talbot states that: “The speaiifis of structural change as set in
the programme can be summarized as creating exe@dencies within government
departments which would be task-focused, with ao@atable chief executive, a
well-defined framework in which to operate, andagee freedoms and flexibilities
over the way they could manage themselves intgfn@dhlbot, 2004: 106). To this
he adds two further aims, noting that Next Stempeigs were intended: “To improve
the strategic management and policy-making rolegeérnment departments by
allowing them to focus on setting broad stratedpectives and policies... [and] to
improve public accountability by publishing infortitn about agency performance”
(Talbot, 2004: 106).

It is clear from this discussion that many of themes dealt with by the
Commission in relation to externalisation, the Kiok reforms and the use of EU
executive agencies had been encountered previmustiier contexts. Rhodes and
Butler's warnings of inadequate oversight and cowiibn, though written in relation
to the national level, could just as easily havenberitten about the Commission’s

first attempts at pursuing externalisation throtlghuse of TAOs in the management
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of community programmes. The key problems iderttibg Rhodes of organisational
complexity and a lack of centralised co-ordinatieading to eroded accountability

are acutely relevant to the shortcomings in the Ts&&tem reported by the

Committee of Independent Experts. The broadly ucsired use of TAOs was,
according to the committee, “marred by a jumbléisparate source texts”
(Committee of Independent Experts, 1999b: p4) amsed serious questions about the
accountability and transparency of the managemigmogrammes. The

Commission’s white paper on reform (European Corsiois2000a) promised to
address these issues by ensuring that externahsatis adopted on a more consistent
basis across all of the Commission’s activitieghwimilar solutions favoured in

different areas:

Externalisation must never be used for administgitirdefined tasks and
it must never be at the expense of accountabiliiyhe need for
externalisation differs between departments acogrth their activities,
SO a ‘one size fits all’ approach will not be apgprate. It must, however,
be possible to ensure that there is more coheamt®at similar

instruments are used for similar cases. (Europeannassion, 2000a: 11)

Similarly, it is possible to draw parallels betwedext Step agencies and the
justification put forward for the creation of EUenutive agencies. The key dynamic
of ‘task focused’ executive agencies with freedomardheir own internal
management decisions presents obvious similarlhdsoth cases the benefit of
allowing government departments/the European Cosiamdo focus more

effectively on wider policy decisions is highly sifjcant. The Commission made this
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explicit in the proposal for Council Regulation 3088/EC, stating that it had: “based
its approach on its vision of an administratiorfoedsed on its core tasks and
activities” (European Commission, 2000b: 3). Thet Em of improving public
accountability through increased transparency isquéarly relevant to the case of
EU executive agencies. One contemporary criticismA®Ds, prior to the creation of
executive agencies, was that there was no rigptiblic access to their records and
that this lack of transparency raised the potefitiamismanagement. Some observers
went as far as to directly advocate the replicatibNext Step agencies at the
European level as a means to alleviate these pnsbi8tephen Grey (1999) from the
Centre for European Reform, for instance, arguatl tthe use of arms-length
agencies to ensure good management should nosimésded out of hand. Agencies
that operate outside the Commission often use flexible employment patterns or
other private sector practices to meet preciseopmdnce objectives. The use of such
bodies for the delivery of public services in thE-dknown as next-step agencies—
has led to big improvements in value-for money. Tloenmission should thus
examine the idea of creating a small number otigiag executive agencies. These
should be operationally independent, but publicigoaintable to the European
institutions.” (Grey, 1999: 15)

As David Clark (2000) has argued, there are gdiyewo ways in which to
understand parallels of this nature. The firsbiagsert that the emergence of similar
organisational forms across different contextsesgnts a trend toward convergence
and isomorphism. As discussed in Chapter Four, asphsm refers to the spread of
organisational structures, with successful formadpeeplicated in different areas.
Under this line of reasoning, ‘Next Step’ style iepenting agencies and new public

management perspectives on decentralised and ocgsblorms of administration
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emerged within certain territories, such as the &g spread organically into other
territories. That we now find similar structuresladeas, borne from similar
circumstances, at the European level, is perhapgmse that some form of
isomorphism has occurred.

An alternative conception, however, is that theeagrof ideas can be viewed
as an act of learning in which decision-makers withfferent territories adopt ideas
which have been successful in other areas. Kdyisgperspective is the notion that
different political environments contain differasttaracteristics and organisational
cultures which determine how reforms are institu@djanisational forms do not
spread into new territories, colonise politicalteyss and wipe the indigenous
structures from the landscape, but instead aretadap accordance with the
prevailing administrative culture within that teony. In Clark’s (2000) words, the
process may be understood as beaidgptiverather thartransformational A reform
may be inspired by the experiences of other datisiakers, but within a given
location it could be implemented quite differently.

In terms of the significance of these perspectivabe case of EU executive
agencies, it is worth noting some of the uniquewrstances present in European
integration. While many scholars have written egiegly on the spread of reforms
across different countries (for instance, Premfd@98; Christensen and Lwogried,
1998); the situation with respects to institutiorefbrms at the EU level is somewhat
different. The EU is a supranational organisatiod there is therefore some overlap
between the ‘territories’ relevant to a given refoif an organisational structure
present within one of the EU’s member states wpkcaded as a part of the EU’s
institutional architecture then, to a certain ektéms process would be analogous to

the spread of an organisational form from one aguwotanother. However, because
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the EU’s institutional framework is also part ohthmember state’s ‘territory’ — in the
sense that the member state’s government pargspathe organisation and is
subject to its decisions — the situation may beencomplex.

The European Central Bank (ECB) provides an exanpt®mmon
perception (see, for instance, Elgie, 1998: 64has the ECB has essentially been
modelled on its German counterpart, the BundesbHmk.has been put forward with
respects to both the ECB’s primary aim of pursyrige stability (low inflation) and
in terms of its actual organisation and the degféadependence it maintains from
political authorities. This outcome, however, is adequately explained simply by
the principles of isomorphism or adaptive learnifigese two forces may well have
played a part, but as several studies have recagjrs®me of the most vital
components in determining the structure of the Bx¥@Be the power structures which
underpinned the intergovernmental negotiations G®s and Thygesen, 1998). That
the eventual outcome replicated many features thententral bank of the largest
and most economically powerful member state coaldd®n as learning from
German success, but, as McNamara (2001) arguessitalso be seen as a political
outcome in which the financial position and crelypof the German government
provided significant bargaining power in the negtins.

A second concern is the degree to which the expezief ‘Next Steps’ and
the spread of new public management ideas corestitdistinct, specific concept that
can be adopted in different contexts. If isomorphis to have any utility as an
explanatory mechanism then it would seem to reshere being a consistent,
substantive form which can spread across diffel@mitories. If this form is only

vaguely articulated, or if the actual implementatad it varies significantly from

202



territory to territory, it is questionable whethsomorphism adds any value to our
understanding.

Consider, for instance, the architectural plan bbase being built by a
construction company. The plan might contain certistinct features, a novel layout
of rooms and various architectural principles ueitputhat design. Should this plan
prove popular, there is a good chance it will h@icated by other construction
companies, perhaps with some minor variations d#ipgron the individual
circumstances of a site. With a detailed, spegifam and the adoption of this model
in various locations, it is easy to see how a papidrm in one area is capable of
spreading into other areas.

Imagine, however, that instead of discussing thailée architectural plan of
a house, we were discussing a much looser constnudea: say the principle of
building a house with a basement. Certainly, it iné possible to isolate many
different examples of buildings which have beenstautted in accordance with this
principle (that is, they have a basement). Howéwerprinciple is of such a basic
nature that we would have serious problems in aggthat the construction of one
house with a basement necessarily has anything vattd another house containing
the same feature. Similarly there may be two housssbasements that are
constructed quite differently from each other aadenlittle, other than the label
“basement”, in common. To meaningfully discussgpeead of one form across
different contexts, a certain element of distinetigss, complexity and consistency is
surely vital.

In the specific case of EU executive agencies, dear that the initial
proposals resulting in their creation were bothueam their general outline and

contained certain measures and concerns whichumggee to the EU context. In the
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second report by the Committee of Independent Ex§&899b), in which the use of
agencies to perform management tasks was firsbmemmded, only three distinct
points on the nature of these agencies can befiden(i) that agencies should be
created by the Commission, as opposed to beingeckréy a unanimous vote on the
Council; (ii) that the use of agencies should esutt in an increase in the size of the
Commission’s staff; and (iii) that the new agenaheuld not be permanent and that
measures should be put in place to ensure thepdoatome permanent (Committee
of Independent Experts, 1999b: p68-69). Of thessethoncerns, it is doubtful
whether the first two have a direct parallel wigeacies at the national level. The
first reflects a desire to ensure that the procedlur establishing executive agencies
is not too cumbersome, but also reflects some-in&itutional issues relating to the
influence of the Council over the Commission’satgs. The Committee argued that
previous attempts for the Commission to work alagsgencies should not be
replicated, stating that: “these, far from provglenmeans of more flexible
management enabling the Commission to tap skilistwith lacks internally...
represent permanent structures within which the @msion’s management powers
are undermined by the Member States (which sihergbverning bodies)”
(Committee of Independent Experts, 1999b: p68}ehsthe Commission should
maintain the right to set up agencies on a casmbg basis. The second concern also
reflects inter-institutional issues. The desiretlua part of the European Parliament,
from whose members the Committee was composedet@pt the Commission from
increasing its resources is evident in the desiraaintain Commission staff levels.

Ensuring executive agencies do not become perméaiasrd more direct
parallel with concerns at the national level. Tleg nxiety on the part of the

Committee was clearly that, once created, an ageragycontinue to expand and
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acquire more resources and responsibilities owe.tirhis is an issue which has
received extensive attention at the national ley@iing back to William Niskanen’s
(1971) ‘budget-maximizing’ model of bureaucracy.thMthis stated, the temporary
nature of executive agencies also reflects some specific concerns associated
with the management of Community Programmes. Taikftgence from the
previous contractual system used with TAOs, tha i@ forward in the final
Commission proposal leading to Council Regulati6@358/EC is that agencies
should have the same lifespan as the community@nuges they are charged with
implementing. When a programme finishes, the releagency in charge of
managing it should also be dissolved. As we haea,gfis principle has not been put
into practice so far — all of the six agencies t@éaince 2003 were still in operation
in 2011 — which perhaps reflects the relevancé®icommittee’s original concern
and, indeed, the longevity of Niskanen'’s insights.

Aside from general concerns over the potentiabfggncies to increase their
resources, or potentially deviate from their maadasomething common to all forms
of delegation, as we have seen — it is difficuliswate direct parallels between
reforms at the national level and the creation dféxecutive agencies. The fact that
similarities can be drawn between the success gt Siep agencies at the national
level and the adoption of executive agencies aEtlrepean level does not mean that
Next Step agencies served directly as a modelfbexecutive agencies. All we are
left to conclude is that many of the same priasitiéhich led to the launching of the
Next Steps programme were also applicable to foemeprocess that produced EU
executive agencies. While some form of adaptiveniag may have occurred, the
actual make-up of the agencies can be shown tectafbncerns which are specific to

the EU level and it would be difficult to conclutteat the creation of these agencies
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stemmed largely from a process of external isomerphGiven similar
circumstances and operating under similar prinsigtas perhaps likely that
decision-makers will favour similar outcomes.

There is more evidence in favour of a limited favmnternal isomorphism. A
review of the structures of each agency indicdtasthey all contain certain
similarities in terms of their organisation. Alksagencies are headed by a director,
with heads of unit managing different sections argred broadly around the
programmes under that agency’s control. Similallysix agencies are subject to the
same system of accountability measures, chiefiyuitin the production of AWPs and
AARs and the communication of key indicators to @m@nmission. This corresponds
with previous findings in the agency literaturecisas Christensen and Nielsen’s
(2010) test of the explanatory value of isomorphisrthe creation of regulatory
agencies (see chapter two, page 68). As with remylagencies, a general blueprint
for executive agencies appears to have develogaaph@osed to each agency being
organised solely around the needs of individuag@mmes. Like Christensen and
Nielsen’s study, however, it is difficult to detarma whether this represents
isomorphism in its purest sense, or the Commissimply learning from its previous

experiences in developing executive agencies.

Accountability

Following on from the institutional design of exéga agencies, this section

examines in more detail the mechanisms put in dlacensuring the accountability

of executive agencies.
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Council Regulation 2003/58/EC, which establislesgrocedures for the
creation of executive agencies, states that tleeafoupervising the agencies rests
with the Commission. Article 20 (1) asserts thanglementation of the Community
programmes entrusted to executive agencies shallfpervised by the Commission”
(Council Regulation 2003/58/EC). The rationaletfos arrangement is clarified in

the opening section (point 9) of the regulation:

As the institution responsible for implementing tlaious Community
programmes, the Commission is best qualified tesswhether and to
what extent it is appropriate to entrust managertaskis relating to one or
more specific Community programmes to an execwgency. Recourse
to an executive agency does not, however, relisg&ommission of its
responsibilities under the Treaty, and in partic@ldicle 274 thereof. It
must therefore be able closely to circumscribeaitteon of each executive
agency and maintain real control over its operatmad in particular its

governing bodies. (Council Regulation 2003/58/EC)

In addition to the supervisory role afforded to @@mmission, Article 20 (2)
establishes that auditing should be conducted &¥tmmission’s internal auditor;
Article 20 (4) indicates that the European AntiditaDffice (OLAF) shall maintain
the same powers over executive agencies thatdshmier the Commission; and
Article 20 (5) states that the Court of Auditorslwe responsible for examining the
agencies’ accounts (Council Regulation 2003/58/EC).

The actual line of accountability to the Commissgwes through the

individual Commission DGs responsible for each Camity Programme (the
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‘parent’ DGs of each agency). The Trans-Europeamdport Network Executive
Agency (TEN-T EA), for instance, manages the Transspean Transport Network
programme, which is a programme falling under #mait of the Directorate-General
for Mobility and Transport (DG MOVE). The supervigaole is therefore fulfilled by
DG MOVE. Whilst this arrangement is clear with tTReN-T EA, which manages a
single programme, three of the executive agenthesEACEA, EACI and REA)
manage several programmes across a wider varistyobdrs and therefore have
several parent DGs responsible for supervising dtivities. The REA is supervised
by two DGs, the EACI by four and the EACEA by fitfe.

The most striking feature of this system, evemfeetonsidering the
mechanisms for ensuring accountability, is the nemab actors involved in the
process. The Commission is explicitly identifiedtlas institution with primary
responsibility for supervising the actions of exasiagencies; yet it shares some of
these responsibilities with OLAF (itself an indegdent part of the Commission) and
the Court of Auditors. When the Commission exexise powers of supervision, it
does so through the parent DGs of the agenciels,seine agencies falling under the
remit of as many as five DGs. With so many bodm®lved in this arrangement, it is
worth assessing the nature of the boundaries pbresbility between each set of
actors.

A simple explanation for the shared responsiedibetween the Commission,
OLAF and the Court of Auditors is that the rolesaich body corresponds to a
different form of accountability. In the previousapter, the discussion of
accountability focused on the distinction betwesscpss oriented and outcome

oriented forms of accountability. This is a distion based on the way in which

ZTable 1 in Chapter Three contains a full listtef parent DGs for each agency.
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actors attempt to hold agents to account: eitheéakiyng active control over how
agents carry out their duties (process orientethy@etting performance targets in
which the outcomes produced by agents can be ju@gedome oriented).
Accountability may also be categorised, howevertheytype of activity principals
are concerned with. Laffan (2003), for instancekesaa distinction in the EU context
between financial accountability and other moreegahforms of accountability
focused on an agent’s assigned tasks. In the ¢ds®ncial accountability, the
primary concern is that associated funds are smenectly, efficiently and that the
potential for fraud and the mismanagement of fuadsinimised. The more general
form of accountability is focused more explicitly hether an agent performs their
assigned tasks: in short, whether they do what éheygupposed to do (Laffan, 2003).

The role of OLAF and the Court of Auditors, nogfjin the case of executive
agencies, but across the entire European Uniorheamderstood as corresponding
to the need to ensure financial accountability. Toert of Auditors has become
increasingly important in scrutinising financial nagement across all of the EU’s
institutions and, since its creation in 1999 a¢ pathe Commission’s reform
strategy, OLAF has worked closely with the Counmimimising the potential for
fraud (Pujas, 2003). In the case of executive agenthe corresponding view would
be that the Court of Auditors and OLAF have takamesponsibility for ensuring the
financial accountability of the agencies, whils# thommission, through the parent
DGs, supervises the general activities of execwtgencies to make sure that they
comply with their stipulated aims.

Although this account is intuitive, in reality tieeare reasons to believe that
the boundary between financial and general formecobuntability is a ‘fuzzy’ one,

at least with respects to the Court of Auditorss ktlear that, in practice, the Court
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does not restrict its activities solely to issueBrancial management. In 2009, for
instance, the Court conducted a full review ofuke of executive agencies which, in
addition to issues of financial management, ala@iEl the extent to which
executive agencies had improved the efficiencyoofimunity programmes, whether
there were sound reasons for establishing individwacutive agencies and the
effectiveness of the Commission’s supervision efdgencies’ activities (European
Court of Auditors, 2009). Of particular relevanaadis that the Court not only
possesses a role in scrutinising the activitiesxetutive agencies, but also maintains
a more general position of authority over the Cossmoin by assessing its actions and
presenting recommendations for improvements. Akbgilseen below, this has led to
some disagreements between the Commission andtim¢ &/er how the

accountability of executive agencies should be mtsu

The Commission’s Supervisory Role

‘Supervision’ is a broad term, however outsidehaf auditing process conducted by
the Commission’s internal auditors, there are dggdbntwo main avenues through
which the Commission is expected to monitor andhia@& control over the activities
of the agencies: by appointment and through repg/rmonitoring processes. The first
is achieved by appointing the director of each agetogether with the five members
of a steering committee charged with taking all agement level decisions. The
directors and steering committee members are apgabfrom the Commission’s own
staff for a stipulated time period, with their gamis within the Commission being

retained throughout the duration of their appointtm&hey remain permanent
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Commission staff membéfs their positions within the Commission are notrpi¢ted
to be filled during their period of employment bétagency and there is the full
expectation that they will return to the Commissigon completion of their

assignment. As one interviewee explained:

We are a separate organisation which is in manywkg... a department
of the Commission... | worked at the Commissiorobeivorking here,
my responsibilities are to a greater or lessermddienilar... and were the
agency to cease into being | would return to mypadition. (Interview 3,

October 2009)

The steering committees are responsible for produitie two major reports,
submitted by the agencies to the Commission eaah #ee annual work programme
(AWP), presented at the start of the year to oaflive activities which will be
engaged in over the next 12 months; and the amutiaity report (AAR), submitted
at the end of the year in order to review how tipengy’s activities have been
conducted. Communications between the Commissidrir@nagencies are not
simply limited to these two reports: there are Bgiee informal contacts between the
parent DGs and the agencies to coordinate managéas&s associated with the
programmes. Nevertheless, the two reports maiat@irominent position in
establishing the formal accountability of agen¢@the Commission. The Court of
Auditors has been particularly keen to emphasieentiportance of formal reporting

mechanisms to the oversight of each agency (Eurofeart of Auditors, 2009). As

22 Although this position is clear within the Comnidssitself, it has proved problematic in other
respects. One member of the steering committeleeoE ACEA was at pains to point out that upon
transferring to the agency he unexpectedly founashif foregoing pension, schooling and other
privileges afforded to employees of the Commissieweral phone calls to Belgian call centres were
required before these privileges were returned!
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the Court states, formal reports are importantsimaply in ensuring the effectiveness
and efficiency of the agencies’ operations, bub atsallowing information on the
implementation of programmes to be accurately trated back to the Commission

in order to aid policy development:

If [informal contact] ensures communication on deyday management
issues, it does not take the place of well-strgctuelationships based on
clear performance measurement instruments andtsepaorhis is also
crucial in the longer term for the Commission’sagic functions (its
‘core business’), which require knowledge of projetplementation on
the ground (especially for policy domains that redavily on evidence-
based project results to develop new initiativésiiropean Court of

Auditors, 2009: 25)

The relevant point being made by the Court in tlistext is that whilst informal
communications are perfectly acceptable for coratiing management tasks; it is
necessary to have a legitimate formal reportinggse, such as that furnished by the
AWPs and AARs, to ensure that agencies are kelgtdatountable for their actions.
In terms of aiding policy development, it is wodimphasising that, as stated in
chapter three, the key principle put forward by @mmmission to justify the creation
of executive agencies is that they allow for a sgfo@n between policy and
implementation (part of what the Commission teregérnalisation’) in the running
of programmes. Broadly speaking, the Commissicainstthe right to initiate policy
(the aims, extent and nature of Community prograg)m#ilst the agencies are

charged with the management and implementatioheset programmes. Having fed
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the relevant policy decisions into the actionshef &gencies, the policy cycle
concludes with the agencies feeding informatiorkliladhe Commission in order to
aid future policy development. It is this finalkiim the chain in which the AWPs and

AARs, according to the Court, must play a pivotdér

Annual Work Programmes and Annual Activity Reports

Examining the nature of the reporting system isgfwge a starting point for assessing
both the extent to which the Commission is abledlnl agencies accountable and in
determining the type of accountability mechanispre¢ess or outcome focused)
which have been adopted. In terms of the fundarheffectiveness of the AWPs and
AARs, there are a number of issues which are waxthressing, some of which have
already received substantial attention from therCdthe first is that the Commission
has tended to be fairly slow in approving the AVéPthe agencies. Under Article 9
(2) of Council Regulation 2003/58/EC, the ageneaiesrequired to submit their work
programmes at the beginning of each year. In practiowever, this is complicated
by the Commission’s own responsibility, under CauRegulation 2002/1605/EC —
which lays down the financial regulations for te@eution of the general budget of
the European Communities — to submit AWPs for éa@mmunity programme. The
Commission’s AWPs, due to the different stipulat@ontained within Council
Regulation 2002/1605/EC, are typically submitteaLiad the end of March. As a
result, the agencies’ AWPs are often only apprdwethe Commission later in the
year, or in some cases (for example the EACEA B620not at all (European Court

of Auditors, 2009: 23).
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The notion that the agencies’ AWPs can functionamsplete work
programmes, or set credible performance targeteerefore undermined by the
differing timescales. It is difficult for crediblgerformance targets to be set in the
AWP if the programme itself is only approved by @@mmission after a substantial
period of the year has passed. It is also impass$dslan agency’s AWP to be
comprehensive when it cannot include the conteth@AWPs associated with the
community programmes it is responsible for. Theisoh is, as might be expected, to
resort to more informal modes of communication leetawthe Commission and the
agencies in which management tasks are coordinatédimited performance targets
and goals are put in place from the outset. Ther@ission has highlighted that a
‘pragmatic approach’ has been adopted to minimgepaoblems arising from the
time lag between the two reports, with the lackoomal approval from the
Commission for AWPs being mitigated by informal adination via the steering
committee. In the Commission’s words: “the lackadbrmal adoption does not mean
that there has been a lack of guidance and momit@fi agency performance, as the
draft documents have been examined by the steeoimgnittee. Therefore progress
can be monitored and continuity ensured.” (Eurog@ammission, 2009: 42-43)

Whether the differing timescales and delays infénal adoption of AWPs
are the defining factors, or otherwise, it is clgam the content of the AWPs that
their use as a mechanism for setting concrete eaioce targets is limited. Each
AWP contains a number of indicators related towbek carried out by a given
agency. The number and type of these indicatoisv&om agency to agency, but
broadly speaking they can be separated into twerdiit types: indicators related to

the management activities carried out by the agandyperformance targets
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concerning the actual programmes under the agenas®gement. In the case of the

ERCEA, for instance, the situation was clarifiedhe following way:

The ERCEA produces two kinds of indicators: thadated to its own
performance and which typically include informatimm number of grants
signed, time to grant, time to payment, auditsqrened, payment times
for experts, etc.; and those related to the spagih gramme... which
typically include the number of international pszand awards by ERC
grant holders and the number of scientific pubiarat by ERC grant

holders. (Interview 10, October 2010)

Put simply, there is a recognised separation betwebcators focused on the
managemenprocesswithin each executive agency and those indicdtmgsed on
theoutcomegproduced for the relevant programmes. The Couttumfitors, in its
review of executive agencies, makes a similarmision between the types of
indicators contained within AWPs, though the preaeslicators are separated further
into indicators focused on ‘tasks’ and ‘workloagdhilst outcome indicators are split
into ‘effectiveness’ and ‘efficiency’ (European Gbaf Auditors, 2009: 24).

It is apparent from the content of the AWPs thatlialance of indicators is
heavily skewed towards those focused on the managgmerformance of the
agencies. For instance, in the TEN-T EA 2010 anwaak programme, all 23 of the
stipulated indicators were related to managemeasdgsses: targets ranged from
achieving 90% of decisions on funding proposalsheyend of March 2010, to simply
increasing the daily traffic to TEN-T EA’s webs{fErans European Transport

Network Executive Agency, Annual Work Programme @01n the Court of
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Auditors review, written in 2009 and covering tH#8 AWPs submitted by the four
executive agencies fully operational at that tiovdy two of the four agencies
contained indicators focused on the outcomes pextiby programmes: the 2008
EACEA work programme contained six effectivenesBidators out of the 109
present in the AWP; whilst the 2008 PHEA (now theHE) work programme
contained only one effectiveness indicator outef33 present in the report. Figure

6.2 below illustrates this:
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Figure 6.2: Reproduced from European Court of Auditors, 2009: 2

The Court concluded that:

The indicators used are mostly related to the mamagt activities (tasks
and workload) rather than to the results of thgg@mmmes managed. Only
a limited number of indicators aim at measuringvaey against

objectives (effectiveness) and there are no indisab measure the

216



relationship between resources employed and thétsexchieved

(efficiency). (European Court of Auditors, 2009) 24

The annual activity reports (AARSs) follow a similaattern. The Court has
nevertheless criticised AARs for lacking consistewth the indicators used in

AWPs stating that:

[Reporting] is usually confined to the budgetaryed@.g. the
consumption of commitment appropriations and payrdetays). The
AARs are not always consistent with the indicattfrthe AWPS, make no
systematic comparison with all the targets seh&@AWPs and make no
reference to progress achieved from year to yedo corrective actions

required for the future. (European Court of Audstd2009: 25)

The Commission, for its part, has defended thereaitithe indicators employed by
stating that it: “considers that it is approprititat indicators used are mostly related
to management activities” as “following the distriion of roles between the
Commission services and the executive agenciesntimitoring and the evaluation of
the programmes’ effectiveness and efficiency renta@responsibility of the
Commission services” (European Commission, 200R: A%re is some merit in this
argument. If, as the Commission has stated, tleatioin behind the creation of
executive agencies is to separate issues of piobay issues of
management/implementation, then it might be expkittat the indicators under
which executive agencies are judged relate primfwimanagement tasks. It is

guestionable, however, whether effective contral lba maintained simply by
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focusing on management level tasks, at the expatbe wider effect of this
management on the functioning of the relevant @nagnes. The Court has been

particularly scathing in this regard, arguing that:

Due to the weaknesses [with AWPs/AARs] the Comnaissicontrol
over the agencies is not fully effective. On anrapenal level, there are
informal contacts on a regular basis between atafie Commission and
the agencies (facilitated by geographical proximitythis ensures
communication on day-to-day management issueses dot take the
place of well structured relationships based oargberformance
measurement instruments and reports. (Europeart Gouditors, 2009:

25)

This is not to say that the Commission has not kapttrack of the effectiveness and
efficiency of agencies. Indeed, there are a nurabardicators which have been
employed by the Commission in assessing the efiitgi@nd effectiveness of the
agencies, many of which have shown that the ageheee significantly improved
the operation of the programmes. What is clear,dvaw is that a fairly restricted,
management process focused approach to formal setigng has been employed by
the Commission, not simply in the context of the R8Ybut in accordance with a
more general philosophy concerning the delineatfaresponsibilities between the
Commission and the agencies. Whether these targeesbeen effective in promoting
better run Community programmes is a question whashlargely been assessed at

the Commission level, to an extent independentyhefagencies themselves.
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Process or Outcome Focused Accountability?

The above discussion of the formal target settmdjr@porting structures used by the
Commission to monitor executive agencies proviaesesfairly strong evidence for
the idea that a form of process focused accouitiabés been adopted by the
Commission. For the most part, interview respomga® consistent with this idea,
though opinions were more divided on whether tbisnfof accountability was

positive or detrimental to the agencies’ work. @héhe most forceful respondents on
this issue was a head of unit at the EACEA, whoamty identified a process focused
form of accountability, but went as far as to cldimat it was excessive and negatively

impacted upon the work of his agency:

Yes... it definitely puts how we do our job above tasults... | would
prefer it to be more about results... We are a datieCommission
really, but they (the Commission) don’t see it tvaly... We're
subordinates... (to) them... We are, | like to thirlle experts at
managing the programmes... and then you get peofthe &ommission,
who know less about all of this stuff than we ddling us how it works.

(Interview 6, April 2010)

The last point was a common theme in many of ttexrvrews: that despite being the
‘experts at managing the programmes’, agencies @iftd themselves being forced to
adopt procedures determined at the Commission.lBvelany ways, this is an
understandable response and one that would betexp@caccompany a form of

process focused accountability. The Commissiom@tedtrationale for the creation of
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executive agencies, as we have seen, is to imgfficeency and effectiveness by
separating the policy of Community programmes ftheimplementation of these
policies. The key benefits derived from the nevaagement stem from the capacity
for agencies to acquire enhanced expertise of nesmneigt tasks through
specialisation and to create ‘economies of scalé&symergies’ by combining related
tasks. An overly restrictive approach from the Cdassion undoubtedly inhibits the
potential gains to be acquired through these mesimen

This not withstanding, not all interviewees wesenagative about interference
from the Commission. One director, for instancey gaas simply the most effective

mechanism for conducting the work of the agency:

So much (of the work done by the agency) is reltdgtie parent DGs...
so we need that level of support and communicatidthere are) lots of
disagreements... (but) it's not just the case thatgan just let the agency

get on with it... it's more complex. (Interview 9, @ber 2010)

The extent to which agencies rely upon input from €ommission is, indeed, an
important point. Although the interview data and thrmal monitoring and reporting
mechanisms provide little evidence for a form ofcome focused accountability, it is
important not to overstate the argument. In maspeets it is to be expected that the
Commission will exert some authority over the mamagnt of programmes. This is
not simply the result of the type of accountabiiithas chosen to adopt, but also
because the parent DGs of the Commission stiliretgreat deal of responsibility
over the actual running of the programmes by vidi#heir role in making policy

decisions. Coordination is clearly vital to the @egsful implementation of decisions
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and whilst some respondents appear to view thissdsctive, others simply see it as
a part of the balancing act between two organisatwith split responsibilities for the
running of Community programmes.

Nevertheless, the majority of evidence — fromdhalysis of formal reporting,
from the interview data and from the Court of Aodétreview — points towards a
form of process focused accountability. The keynelets of this are the appointment
of directors, steering committee members and hebdsit from the Commission’s
own staff; formal targets and reports chiefly rethto detailed management
processes, as opposed to general performance aegcarseries of informal inputs
into the operations of agencies; and a generabgtyplhy about the delineation of
responsibilities between the Commission and exeewagencies in which
management processes are the primary prerogative @fgencies and judgements on
the effectiveness and efficiency of Community pemgmes remain largely confined

to the Commission level.

Summary

This chapter has considered the actors resporfsiblbe creation of executive
agencies, the rationale behind the decision tagdéde the design of the new agencies
and the mechanisms put in place to ensure theausatability. Although a theoretical
line of responsibility can be drawn from executagencies, through the European
institutions, to national parliaments and naticglactorates; the analysis concluded
that the key actors responsible were the instigtioased at the European level.
Consideration was given to the various reasonstwmotivated the decisions

made by these actors during the creation of exezamgencies. Determining why
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actors came to a particular decision is an ines@eince; however there is some fairly
strong evidence that both functional and politresgionales have been important to
the final outcome. The functional benefits to bguaed from externalisation in
general, and the use of executive agencies incpéati are fairly well established.
However, inter-institutional competition has alé@aged the decision-making process,
with contentious issues such as the Commissioafirgg levels being shown to
influence the decision to create new agencieslam€buncil emphasising the
potential for executive agencies to enhance theathaccountability of the
Commission.

In terms of institutional design, the processsofmorphism was examined,
along with the possible use of national implementigencies as a model for
executive agencies. Despite some similarities betvexecutive agencies and other
structures (such as ‘Next Step’ agencies) it igadilt to conclude that the creation of
the agencies stemmed largely from a process ofreltssomorphism. There is,
however, some limited evidence for internal isonmasm given the broad similarities
in how the six agencies are structured. More caa@enclusions can be drawn with
regard to the agencies’ accountability. Here tieestrong evidence that a process
focused (as opposed to outcome focused) form afuatability has been adopted.
This has been confirmed by the responses of iteees, though respondents were
more divided over whether this form of accountd#ypik beneficial or detrimental to

the work of the agencies.
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CHAPTER SEVEN: CONCLUSIONS

The thesis had three research aims: 1) to subjecuéve agencies to a full empirical
analysis to assess the reasons why they have eé&gated responsibilities, and the
nature of this delegation, including accountabifitgchanisms; 2) to test the value of
delegation approaches from both the rational-chaingkconstructivist literature by
analysing the key factors of delegation models gerd from these approaches to the
case of executive agencies; and 3) to examine whétbk ‘delegation of delegation’
necessitates refining approaches to delegatiotistidies and what implications
this may have for the wider delegation and ageitesakure.

The thesis realises these aims by generating adets of delegation to
executive agencies, based on the rational-choideanstructivist literature reviewed
in chapter two. From these models, key factors vudaetified which were then
analysed in the case of executive agencies: radpmetitutional design, and
accountability. Of the models, outlined in the dhihapter, three models were derived
from the rational-choice literature on delegatibya principal-agent model with a
strictly functional rationale; 2) a model which arporated the credibility rationale
developed by Giandomenico Majone (2001; 2002);3rad multi-principal model
which put the inter-institutional rivalry betweenf®pean institutions as a key
explanatory factor in understanding delegationxicative agencies. The remaining
three models were derived from constructivist themorl) a model of internal
isomorphism, where executive agencies reflect pineagl of similar institutional
forms within the EU context; 2) a model of exteris@morphism where executive
agencies are the product of the spread of ingiitatiforms from outside of the EU

context; and 3) an endogenous preferences modedi lmasthe work of Simon Hug
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(2003). For ease of reading, table 7.1 below rejres the table of the six models,

together with their key factors, shown in chapheeé.
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Table 7.1: Six Models of Delegation to Executive Asjcies

PRINCIPAL-AGENT MODEL

Accountability

Functional Rationale / Principals
act to reduce agency costs

Institutional design focused on
oversight

Process and Outcome Oriented

CREDIBILITY MODEL

Functional Rationale/Principals act
to ensure independence/success

Institutional design focused on
insulation

Outcome Oriented Accountability

MULTI-PRINCIPAL MODEL

Political Rationale/ Principals act to
ensure agents are not captured by
other institutions

Institutional design focused on
balance

Process Oriented Accountability

INTERNAL ISOMORPHISM

Decision to delegate reflects a logic
of social appropriateness

Institutional design based on
previous EU institutional choices
(e.g. EU agencies)

Process and outcome accountability

EXTERNAL ISOMORPHISM

Decision to delegate reflects a logic
of social appropriateness

Institutional design based on
previous external institutional
choices (e.g. national agencies)

Process and outcome accountability

ENDOGENOUS PREFERENCES

Decision to delegate is influenced
by inbuilt preferences of principals

Institutional design based on
external or internal choices

Process and outcome accountability
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Before the case of executive agencies was analghagier four reviewed the
literature on agencies. The chapter also providedackground to the creation of
executive agencies, specifically the resignatiothefSanter Commission and the
subsequent adoption of the Kinnock reforms. Chdpterthen provided an empirical
overview of executive agencies, before the keyofacivere assessed in chapter six.
The intention was to both meet the first reseanchlgy assessing the reasons why
executive agencies have been delegated respotsdsiiow these responsibilities
have been delegated, and to test the key factahwiere generated by each of the
six models. The analysis also indirectly illusteatiee extent to which executive
agencies constitute a novel case based on theyateda of delegation’, rather than a

case which can be comfortably situated within @éxgsapproaches.

The Explanatory Value of the Models

To state the key findings of the analysis morergje¢he various forms of rationale
articulated in the models in Table 7.1 can essinba conceived as falling into five
categories. The first is a functional rationaleused on gains in effectiveness and
efficiency, together with balancing agency loss agency costs, in accordance with
the principal-agent literature. The second is &fienal rationale, but with a focus on
credible commitments, together with the insulatimial success of an agency. Third,
there is a political rationale in which delegatrefiects a concern with European
institutions, such as the Commission, strengthethieg position relative to the other
institutions. Fourth, there is a rationale in adewrce with the principle of
isomorphism, in which delegation reflects a ‘logfcsocial appropriateness’. This, as

shown in the separation between internal and eatéamorphism in the models,
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may be derived from internal or external sourcestLthere is the rationale derived
from the endogenous preferences model, in whichgagion is based on the inbuilt
preferences of principals. Table 7.2 illustratesdifferent rationales implied by the

models and their key factors.

Table 7.2: Five ‘types’ of Rationale

Type 1: Functional rationale; gains in effectiveness ariidiehcy; concern with

balancing agency loss and agencyscost

Type 2: Functional rationale; delegation as a means to raaddible commitments;

concern with insulation and overaltsess of agency.

Type 3: Political rationale; concern with the institutiorsitength of principals and
the capacity of delegation to affect this; conasithh preventing ‘capture’ by

other institutions.

Type 4: Delegation based on a ‘logic of social appropriassh

Type 5: Delegation based on the inbuilt preferences ofopais.

Similarly, six different types of institutional dga can be isolated, based on the

models in table 7.1. These are illustrated belotalote 7.3.
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Table 7.3: Six Types of Institutional Design

Type 1: Focused on oversight and the balance between a¢msegand agency costs.

Type 2: Focused on insulation to protect credible commitisien

Type 3: Focused on the institutional balance between Etitutisns and the ability

of delegation to strengthen institutions againses.

Type 4: Institutions modelled on previous forms at the Eiel.

Type 5: Institutions modelled on previous forms outsidehaf EU context.

Type 6: Institutions which reflect the inbuilt preferenagsprincipals.

Last, accountability can be separated along twegyprocess and outcome focused.

Table 7.4: Two Types of Accountability

Type 1: Process focused accountability.

Type 2: Outcome focused accountability.

Key Findings

The analysis presented in chapter six finds thatfahe European institutions have
articulated a functional rationale for delegatiorekecutive agencies, but that there
are clear ‘political’ elements apparent in the veagh institution has acted. While the
Commission has focused on the gains in effectiveengad efficiency to be derived
from using executive agencies (European Commis&009: 2), the analysis
illustrates that there is an inter-institutionahgqmonent due to the constraints on the
Commission’s staff, which in turn reflect the temsbetween ‘expanding

bureaucracy’ and ‘constrained resources’ which iestified in chapter four. There
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is strong evidence, from the Court of Auditors #melinterview data, that the
Commission has used executive agencies as a neaolvé staffing problems
caused by the reduction in the use of TAOs andirties on the permanent staff it is
allowed to employ. The fact that executive agenaresnot part of the Commission’s
staff, but merely operate under the Commissionfgrob, have made them an
attractive option in this respect. Similarly, theu@cil has emphasised the capacity
for delegation to executive agencies to be usedmsans to enhance the overall
accountability of the Commission. This also imphlesinter-institutional element as
the Commission is, in addition to being a princigelegating authority to executive
agencies, also an agent of the member states.

In contrast, there is less evidence that delegatieexecutive agencies has
been carried out on the basis of making a creditemitment, particularly in terms
of isolating the work of agencies from the ComnaasiCertainly, delegation to
executive agencies was motivated largely by tHaném in the use of private
contractors and there was a desire to respondti@sin by signalling that a new,
more accountable way of managing community programhad been instituted.
However, the concept of insulating the work of thagencies from the Commission
is simply not relevant in this context. Indeed, éxact opposite has occurred, with
agencies typically complaining of the Commissiombgeoo involved in the process
and preventing them from carrying out their dugéectively. Overall, the
accountability mechanisms adopted in the case eéfdie agencies conform
strongly to the process-focused type of accountgab®imilarly, there is no evidence
for the notion, which was shown to be partly ermiieetd by the European Parliament
in chapter five, that the Commission might be ablshield itself from the poor

management of programmes by delegating authoriéxéautive agencies. This is
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neither an effective defence against wrongdoinganfeasible strategy given that
oversight mechanisms (such as auditing procedofeg)encies are typically annexed
to those of the Commission in formal assessments.

The constructivist models, as was noted at theeduare more difficult to
assess. Nevertheless, there is some limited evedbat a form of internal
isomorphism could be present in the design of ekezagencies. As illustrated in
chapter six, the six agencies all contain commuucsiral features and accountability
mechanisms. This corresponds with studies of régylagencies (Christensen and
Nielsen, 2010) which suggest that over time a ‘ptirg’ may be developed from the
experience of creating previous agencies. Whelheiconstitutes internal
isomorphism or simply a general process of learmsrdjfficult to determine, but
there is evidence that executive agencies argpseione in line with a general
blueprint than with regard to the specific progra@srithey are charged with
managing. Indeed, as chapter five illustrates, sohtlee agencies have managed a
number of different programmes over the courséeif tifespan, indicating that the
specific requirements of programmes are not fundaahéo the way these agencies
are structured and operate, certainly not in tise cd the general architecture such as
accountability mechanisms.

It is also possible to conceive of a hypothetioglc of social appropriateness
deriving from the overall use of agencies in thedftucture and more widely in the
national context, such as through the use of tlext/$tep’ agencies discussed in
chapter six. Faced with the issues resulting frioenrésignation of the Santer
Commission, the use of agencies as a solution raay been ‘in vogue’ or socially
appropriate. As the analysis shows, however, shissuperficial notion when

institutional design is examined more closely. Breanilarities may be detected
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between Next Step agencies and executive ageiciethe idea that they have
functioned as a blueprint is not very convincingpri®bver, as shown in chapter six
with the discussion of the ECB and its links to Baendesbank, it is difficult to
determine whether the replication of organisatidoahs from the national level
would represent a process of external isomorphismwhether it reflects the power
structures of the EU, in which member states hava@entive to replicate their own
national solutions at the EU level.

Last, there is very little evidence for the endumes preference model in
which delegation reflects the inbuilt preferencéprincipals. As shown in chapters
five and six, delegation to executive agencies stamgly linked to the failings in the
use of private contractors and the subsequentisriis produced by the Committee of
Independent Experts’ (1999a; 1999b) two reports. diifficult to view agencies that
have emerged as a response to a crisis as refjecbnilt preferences, based on long
term factors such as the structure of the Commigswen, as the discussion in
chapters four and five illustrates, they were dguieked to the criticisms raised by
the Committee. Executive agencies represent ai@oltd a problem and the precise
nature of that solution has been shaped by joisirele to enhance the effectiveness
and efficiency of the management of programmes anghown above, as a reflection
of inter-institutional politics, with perhaps somméluence from internal isomorphism
in the precise structure of these agencies.

Overall, the research presents evidence thattienale for delegation to
executive agencies is partly reflected by bothétgpand ‘type 3’ in the typology
illustrated in table 7.2, though with a particudginphasis on type 3 due to the type of
accountability mechanisms that have been adopeztif®ally, the Commission, in

instituting accountability measures which placestontrols over the agencies, has
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shown only limited regard for the balance betweggnay loss and agency costs. In
the principal-agent literature, it is theorisedtthgrincipal will refrain from putting in
place controls which are too strict if these hawest in terms of reducing
accountability. Despite evidence that the Commissietrict control over executive
agencies has had a negative impact in some ar¢las afjencies’ work (for example,
in the response in interview 6 outlined in chagig), the Commission has maintained
such strict measures of control over the agenbegsimn some ways they appear “more
like a Commission DG than an external agency” (inésv 9).

Institutional design also conforms to a mix of ttype 1’ and ‘type 3’ forms
shown in table 7.3, but there is also some evidérca limited version of ‘type 4’
due to the evidence for some form of internal isgghtsm presented above.
Accountability allows for the most concrete conabmsas the evidence in chapter six
indicates strongly that executive agencies haverfainder a form of process focused
accountability, or ‘type 1’ in table 7.4.

The models which therefore provide the most exqdlany value in the analysis
of executive agencies are a mixture of the priregent model and the multi-
principals model, with a particular emphasis onrthéti-principal model’s role of
inter-institutional competition. Although it is npbssible to strongly argue in favour
of any of the constructivist models, there is s@wvidence for the applicability of the
model of internal isomorphism. In contrast, theddsgity model, the external
isomorphism model and the endogenous preferencelrdochot seem to capture

delegation to executive agencies to any signifiexiént.
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Limitations of the Research

Before assessing the contributions of the thesimedimitations in the research can
be highlighted.

One limitation is that some of the agencies aldrstheir infancy. While the
first agency (the EACI) began operating in 2004, tost recent agencies, such as the
REA and ERCEA, have only been operating for a feary. Although this has not
represented a great obstacle in the analysissitloaed off some potential avenues
for investigation. The most important of these tedao the supposedly ‘temporary’
nature of the agencies and whether these ageniti@smain temporary over time, or
become permanent fixtures in the EU’s instituticen@hitecture. As chapter six
illustrated, some members of the European instiwst{for example the member of
the European Parliament’s Budget Committee in Comaation 5) have drawn
attention to the apparently permanent nature ohéve agencies. Whether they will
have their mandates extended in future years remaibe seen.

Second, while the thesis has argued for execatjemcies to be subject to the
same standard of investigation as regulatory agenttiey remain a unique case. This
makes generalising the conclusions from the armlysire problematic as they have
been produced under different procedures and assigdjfferent tasks from the
regulatory agencies studied in the agency liteeatds such, the conclusions reached
in this thesis are only partly indicative of thdityt of the delegation approaches
studied. Certainly, the thesis makes no claimtiiatunsuccessful’ models — such as
the credibility, external isomorphism and endogenoeference models, which the

analysis concludes did not account for executivenaigs to any significant extent —
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have no conceptual value. In other contexts, inotydtudies of regulatory agencies,

they may have more utility.

Implications of the Thesis and Contribution to Knowedge

The first contribution of the thesis has been wvjate an account of executive
agencies, the delegation process which has assigasdresponsibilities, and the
control mechanisms which have been put in plaemsure they comply with their
obligations. In this sense, the thesis has beeivatetl by the two questions posed at
the start of the introductiomvhyhas delegation occurred ahdw has it been realised
in practice, particularly with a view to maintaigicontrol over agents. Although
executive agencies were a significant part of tire&ck reforms, have been a part of
the EU’s institutional structure for almost ten geeand should, at the very least,
constitute a subset of the burgeoning literatur&dragencies; these questions had
not previously been analysed in any great detdhéncase of executive agencies.
The second contribution of the thesis has be¢estodelegation approaches
from the rational-choice and constructivist litewra&tin a new area of delegation. Part
of the motivation in this respect has been to assesstructivist ideas such as
isomorphism, which had been raised in many artigtasinstance Tallberg, 2006),
but had been used in few empirical studies. Inréggpect the analysis has suffered
from the same limitations which were well knowrctmstructivist approaches. Even
where plausible examples of isomorphism can betiftsoh it is difficult to conclude
that isomorphism was the causal mechanism throdgthvdecisions were made.
Nevertheless, there is some evidence for intesmahorphism which potentially

corresponds to findings in the agency literatutee Tink between this analysis and
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Christensen and Nielsen’s (2010) study of isomaphin the case of regulatory
agencies (see chapter two, page 68) may be wottlytber investigation to
determine whether a blueprint exists for agencuesall. If strong links between
agencies as diverse as regulatory and executive@gecan be shown, then the
concept of isomorphism may have a stronger foatirapalyses of EU delegation.

The third aim of the research was to assess wheteeoncept of the
‘delegation of delegation’, in which the Commissiuas delegated its own delegated
responsibilities to a new agency, has wider impiloces for the agency and delegation
literature. Having presented the key findings abavis possible to review this issue.

The thesis has shown that existing delegationagmbres, albeit in conjunction
with one another, can broadly account for most el@of delegation to executive
agencies. The use of executive agencies can baatbased as emerging from a
combination of functional and political rational@swhich process focused
accountability mechanisms have been employed lbothdure executive agencies
comply with their responsibilities and also in actaonce with the Commission’s own
institutional position, in which executive agencgfer a means to solve staff
shortages. Isomorphism may also play a role inrggard, though its exact effect is
difficult to determine. The fact that the respoiigibs of executive agencies have
been delegated from the Commission does not se@netent the existing delegation
approaches from accounting for the process.

Nevertheless, there are some implications ofdeégation of delegation’ for
the wider literature. The first is that while a dedmay still be had over the extent to
which the Commission functions as a joint-principatielegation to regulatory
agencies (as opposed to the member states fumgiasithe principal), the research

clearly establishes that the Commission does fanes a principal in the case of
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executive agencies. Even if existing delegatiormragghes can account for this
process, it is necessary to extend the ‘chain lefgddion’ to the supranational level in
conceptual frameworks, such as that presented bgwsik (1994; 1998) and Strom
(2000).

Second, the principle has implications for how@wmmission is viewed in
wider analyses. The tendency to write off execusigencies on the grounds that they
lack discretion, for instance, overlooks the faetttthe Commission has, as illustrated
by the research presented in this thesis, carved mechanism for improving its own
institutional position and the size of its availabésources. By using delegation, even
in a largely technical area such as the manageai@mmunity programmes, the
Commission has been able to conduct activities lwitievould be otherwise unable to
engage in. Indeed the Commission now presidestavedreds of extra staff, which it
maintains exceptionally strict controls over to éxtent that the line between
‘external agency’ and ‘Commission DG’ has becomarield. All of this has occurred
in a technical area of management, yet in the gbwotfeconcerns over ‘expanding
bureaucracies’ the principle has obvious signiftzan

Last, the principle has implications with regasdatcountability. Chapter six
illustrated that the further the chains of delematbecome stretched, the more
guestions are raised over the ability of thos&aistart of the chain (European
citizens) to hold higher levels accountable. Sinylat was stated that delegation
does not always progress in a linear fashion, lmattdifferent links in the chain can
engage with one another over time. Although the @@sion has put strict controls
in place over the work of executive agencies, tpaasion and ‘permanence’ of this
process may pose future questions for the legitynaacl accountability of the

Commission.
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Finally, the thesis also has some policy implmasi. As stated in the analysis,
a consistent message from agency staff was thpitddseing the ‘experts in
managing community programmes’ they were oftentgcaonly limited levels of
discretion by the Commission in terms of how thagried out their duties. This
impacts upon the overall efficiency and effective@nef the agencies. One of the key
stated benefits of using executive agencies isapancy staff may develop
specialised knowledge and expertise which can erghdne management of
programmes. The thesis presents evidence thatehisfit is not being fully realised.
Adopting a more outcome-focused form of accounitgbilvhich allows for higher
levels of discretion for agency staff, may be bemafin this respect.

Similarly, the overall legitimacy of the agencamild be strengthened if there
existed a clearer separation from the Commissiegally, executive agencies are
independent from the Commission, yet, as outlireal/a, a common theme in
responses from agency staff was that they viewechslelves as more analogous to a
Commission DG than an independent body. If the C@sion is using executive
agencies as a method to compensate for staff glesitéhen the legitimacy of the
agencies may come into question. There is clearipeonsistency between legal
independence and the degree to which executiveceggeare actually linked to the
Commission in carrying out their responsibilities.

Some future avenues for research may emerge frege tconclusions. As
noted above, it would be useful to assess whelieglirhited evidence for
isomorphism presented in the analysis is also egiple to other institutional forms at
the European level, such as regulatory agenciaslasly, the types of delegation
identified could also be assessed in the casegafatory agencies and other bodies.

While executive agencies may often be regardedspg@al case in the agency
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literature, the process which has produced thenhinaffer some tangible insights

into the development of the EU’s institutional atebture as a whole.
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INTERVIEWS CONDUCTED AND FORMAL
COMMUNICATIONS

Interview 1: Executive Agency for Competitiveness and Innovatidinector:
October 2009.

Interview 2: Research Executive Agency, Director: October 2009.

Interview 3: Executive Agency for Competitiveness and Innovattdead of Unit,
Renewable Energy: October 2009.

Interview 4: Executive Agency for Competitiveness and Innovattdead of Unit,
Network Operations: October 2009.

Interview 5: Executive Agency for Competitiveness and Innovattdead of Unit,
Internal Audit: October 2009.

Interview 6: Education, Audiovisual and Culture Executive Agertdgad of Unit,
Lifelong Learning: April 2010.

Interview 7: Trans-European Transport Network Executive AgeRapresentative
of Director: April 2010.

Interview 8: Trans-European Transport Network Executive Agefiaad of Unit,
Resources: April 2010.

Interview 9: Research Executive Agency, Director: October 2@E@d¢nd interview).

Interview 10: Research Council Executive Agency, Assistant t@@or: October
2010.

Interview 11: Education, Audiovisual and Culture Executive AgeriRgpresentative
of Director: October 2010.

Interview 12: Executive Agency for Health and Consumers, Heddrof, Health
Unit: October 2010.

Formal Communications — E-mail

Communication 1: Executive Agency for Competitiveness and Innovatieness
Officer: September 2009.

Communication 2: European Commission, Office of the European Conionss
Scotland, Edinburgh: April 2010.

Communication 3: European Commission, Information Office, April 2010

Communication 4: Member of the European Parliament, Inter-Institugid/Norking
Group on Agencies: October 2010.

249



Communication 5: Member of the European Parliament, Budgetary Contro
Committee / Inter-Institutional Working Group on éaries: March 2011.
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INTERVIEW STRUCTURE

Interviews with agency staff had an open-endedsira, but were based around the
following topics:

1. Setting up of the Agency

- How do you view the agency’s role in the managemé&obmmunity
programmes?

- Do you see your agency as truly independent frarCthmmission?

- Strengths/weaknesses of the agency structure.

- Why use agencies?

2. Relationship to other Institutions

- How communication takes place with the Commissilbmitations of the
relationship.

- Any lines of communication with the other institais (and does this go
through the Commission).

- How work is co-ordinated with organisations at tia¢ional level.

3. Accountability

- Whether the agency is subject to accountabilityhmasms which are more
process focused, or outcome focused.

- Disputes, areas of conflict.

- Auditing and reporting procedures.
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