CLHIVERSITY OF STRATHCLY LS

CENTRAL GOVERNMENT INSTRUMENTS OF INFLUENCL
UPON SERVICES DELIVERED BY LOCAL GOVEKNNLNT

Edward Page,
Department of Politics, L Y
Ph.D. 1982.



ABSTRACT

Central government exercises policy choice in services delivered
by a separate organisation - local government. The centre influences
local government service delivery through using its instruments of
influence of laws, money and advice to set parameters within which
local services are delivered. These instruments have different
properties and are used under different circumstances to influence
local service delivery as the examination of Scottish evidence
since 1970 shows. Collectively these instruments constitute para-
meters upon different services at different stages in the delivery
of the service and define the discretion of local government actors.
Central influence is not, however, to be confused with the use of
instruments to set tight parameters at each stage in the delivery of
a service. The centre also influences through use of instruments
to set loose parameters. There are limits to the ability of the
centre to set tight parameters for local service delivery, yet these
also limit the ability of the local authority as a collective
decision making body to set parameters for its own employees.

The resulting model of central-local relations suggested by this
analysis is not one of local government as an "agent'" of the centre,
nor one of near equal 'resource exchange' or '"bargaining' between
central and local actors. Rather, through use of instruments of
influence in a plurality of permutations, the centre can set
constraining parameters unilaterally - instead of having to react
to pressures from local government actors to modify its preferences,
the centre has structural power to change the rules governing its

interactions with local actors.
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CHAPTER ONE

THE PROBLEM: CHOICE AND DELIVERY IN AN
INTERORGANISATIONAL SETTING




I. Introduction

Constitutions, whether written or unwritten, create, or at least
reflect, inequalities between organisations. To point to constitu-
tional inequalities does not, however, offer a description of how
governments actually operate. Still less does it explain how the
constitutional superior influences what is done by the subordinate -

or vice versa. The object of this thesis is to examine the

instruments through which a constitutional superior influences the
services delivered by a separate and constitutionally subordinate
organisation. Because the constitutional superior does not actually
deliver services, it requires instruments of influence to affect the

delivery of services. This thesis asks what are the properties of

these instruments? Under what circumstances are they used and to

what effect?

The object of this chapter is threefold. First the chapter
states the problem. Central government has choice over what
services are delivered and how, and local government has responsi-
bility for the delivery of these services. This problem raises
questions of interorganisational influence and its instruments
rather than intraorganisational questions of "administration"(1)-
Second, the chapter defines the terms used in the thesis within a
conceptual framework that guides the treatment of the empirical
material. Third, the chapter outlines the research strategy. It
discusses why the instruments of influence themselves were chosen

as the focus of the research and how they are examined in subsequent

chapters.



II. The Problem Stated

a) Choice and Delivery

There are at least two analytically distinct elements to the
term '""policy". First, a policy is a choice about what should or
can be done by government. Choice is a statement of intended
activities to be undertaken by public employees. While intended
activities may be stated in vague generalisations - for example,
the intentions of successive governments in Britain with regard to
urban decay may be expressed in terms as vague as 'revitalising

(2)

inner city areas" - intentions become choices when they are

expressed by legislation as programmes. Programmes are sets of

»

measures, such as items of legislation and budgetary allocations,
which are designed to produce desired outcomes. In the case of
inner cities policy, for example, the vague goal of 'revitalisation"
has become a set of programmes which, among other things, seek to
attract firms to locate in inner city areas (as in the case of

(3),

enterprise zones

Second, there is policy delivery. Policy delivery is the
activity of handing over the benefits (e.g. social security payments)
or sanctions (e.g. police arrests) of a particular programme to
final coﬁsumers. Most services are delivered by routines -~ there
are routine procedures that are observed by those who pay out
social security benefits just as there are routine procedures which
are observed by policemen when patrolling a beat. The choice of
programmes affects the routines of service delivery(u); creating a

new housing standard or providing cash assistance to new categories

of recipient changes the routines of service delivery.



Wwithin a single organisation with a simple hierarchy - a single
unbroken chain of superior-subordinate relationships - choice is
formally exercised at the apex of the organisation. Just as the
choice of whether a firm produces tractors or motor cars is not a
matter for those on the production line, so too social security
clerks do not create new groups of welfare recipients by their own
volition. The top of the organisation states the choice of what
should be delivered by the organisation through a set of programmes.
These choices are then transformed into specific sets of instructions
to those at the lower level in the hierarchy who actually deliver

policies.

Within a single organisation, to choose is not necessarily to

determine delivery since intraorganisational outputs are contingent

not automatic. There are limits on the ability of the higher levels

of the hierarchy to ensure that the activities of those who deliver
services at the lower end of the hierarchy conform to their

(5)

intentions. Hood argues that "perfect administration', the
ability to ''make things happen" within an organisation which conform
entirely with programmatic intentions, has four preconditions in
addition to a simple hierarchy chain of command; a) the uniform
specification of tasks for all actors in the organisation; b) the
absence of recalcitrance among members of the organisation;

c) perfect information and coordination; d) the absence of time
constraints. These conditions are seldom, if ever, completely
found within an organisation. However, when service delivery and
choice are within the same organisation, the problems of admini-

stration which result from "imperfect administration' are problems

internal to the organisation. The organisation can seek, for



example, to change organisational rules, uanagement structures and
employee incentives, to ensure a closer correspondence between

(6)

intentions and delivery

But government is not a simple hierarchy, it is a set of
aggregated organisations(7). Government organisations are
differentiated both laterally and vertically. Central government
organisations are laterally differentiated according to functions
(e.g. Department of Transport is an organisation with different
functions from the Department of Health and Social Security) and
territory (e.g. the Department of the Environment has few responsi-
bilities for Scotland, and the Scottish Office has no responsibilities
for England). Government organisations are also differentiated
vertically since those who actually deliver health services,
education, police, social services and housing, for example, belong
to separate organisations from the ministries which have responsi-
bility for health, education, social services and housing policy
choice. A large proportion of public services in the United
Kingdom is delivered by employees of local government organisations

which are separate, but constitutionally subordinate to, central

government organisations.

b)  Local Government and Service Delivery

By any measure local government is responsible for the delivery
of a large portion of public services. Local authorities employ
38 per cent of the total public workforce, central government in the
United Kingdom employs only 30 per cent, and 32 per cent are employed
in other non-central government organisations such as health services

(8)

and nationalised industries The services delivered by local

government in the United Kingdom account for 27 per cent of total



(9)

public expenditure . By international standards the services
delivered by local governments in the United Kingdom form a relatively
higher proportion of total public services than a number of non-
federal states - e.g. Sweden's local governments employ only 30 per
cent of public employees, and Italy's local governments only 15 per

(10)

cent - as well as a federal state such as West Germany where 28

per cent of public employees are local government employees.

There are three types of explanation for the use of local govern-
ment organisation to deliver public services.. The first stresses the
"democratic inheritance' of local government institutions. Local
government is retained to allow for the aggregation of local prefer-
ences concerning the delivery of local services, as well as offering
wider opportunities for participation in public decision making than
are offered by national institutions alone. This argument stresses
the "democratic'' or "participatory" value of local government as out-
lined by Sharpe: ''local authorities are superior since it is only at
the level of the municipality that the individual can really partici-

1
pate in his own government, and so government is truly democratic“(1 ).

The second type of explanation stresses the contribution of local
government to "efficient service delivery"(12)- Simply stated, the
delivery of services - running schools, social work departments,
building houses and roads - is a complex task which is more
nefficiently'" dealt with by separate local organisations. The concept
of "efficiency" in public services is notoriously difficult to define(13),
yet it implies that government outputs per unit of input are more
effectively delivered by local government organisations since they are

(14)

closer to the point of service delivery . For example, the West

Midlands Group argued that local government is 'better fitted than any



(15).

other administrative system to operate local services" As

Sharpe argues(16)

s local government reorganisation showed that con-
cepts of "efficiency', however poorly conceptualised and applied,

tended to dominate in the process of local government reform in the

1970s.

A third explanation stresses the political "efficiency" of local
government -~ a metaphor referring to the value of local government in
simply preventing the central government organisation from being
"overloaded'" by the plethora of decisions involved in the delivery of
public services, Sharpe argues that one explanation for the
persistence of local government is that it provides ''sewage without

(17)

tears" - it ensures that dreary public services are delivered
without central government actually having to deliver them. Bulpitt's
discussion of "high'" and '"low" politics reinforces this argument.

The centre is concerned with pursuing matters of "high politics'" such
as foreign affairs and defence, and the services which are delivered
by local governments are matters of 'low politics' which the centre

(18).

has never wanted to appropriate for its own organisation

Since government in the United Kingdom is not a single organi-
sation, and since central government has choice, or intentions which
are expressed as programmes concerning services delivered, and the
actual delivery of these services is vested in a separate organi-
sation, the question of how intentions shape services delivered is one
(19)

of interorganisational influence How does central government

influence services delivered by local government?  What instruments

does it use? What is the effect of these instruments?

c) Instruments of Influence

The terms associated with the notion of ''getting things done



that would not otherwise be done'" are notoriously diverse and often
poorly defined - terms such as 'power", 'control', "coercion",

"authority" and "influence' have been the subject of protracted

(20)

debate in the social sciences Often the definitions of such

terms on offer are unoperationaliseable(21)-

For example, Lukes'
definition of the term 'power'" as causing people to act against
their '"objective interests' is difficult to operationalise since it
offers no clear methodology for identifying what an "objective

(22). This thesis is concerned with instruments of

interest'" is
influence - a term that belongs to this category of words referring
to the notion of 'getting things done that would not otherwise be

done'. In this thesis influence is understood as the ability of

one organisation to secure that the activities of another are

consistent with its preferences. How does the centre exert

influence upon local government?

At a minimum the centre has three instruments through which it
can influence the activities of local governments. First it has

legislation. Legislation can be used to define what activities

the local authority is authorised to undertake. Local authorities

cannot act unless there is the statutory permission or vires for
them to act. Local authorities, for example, are permitted to levy
rates and prohibited (in Scotland) from levying rates more than once
a year. Legislation also defines what is authorised activity by
mandating types of activity. Through mandating an activity upon a
local authority (e.g. the sale of council houses) the centre defines

the failure to conduct this activity as unauthorised.

Second, the centre has financial instruments. The money that

it provides to local authorities are incentives and disincentives to



certain kinds of activity. Through the level of finance that it
provides through a block grant, for example, the centre provides an
incentive or disincentive to the expansion of services. Through

the characteristics of the grant, it provides incentives for

different kinds of activity. For example, if the grant is a
specific grant it is likely to provide an incentive or disincentive
for the provision of the particular service which the grant is used

(23).

to finance

Third, the centre issues advice- normative guidance on the
types of activity which it desires to see local government engaging
in. The encouragement or discouragement may take the form of an
explicit request to do something, or it may take the form of the
offer of "good advice'" or reporting ''good practice'or merely
"passing on information'. For example, it may encourage local
governments to provide insulation for local authority housing or
discourage local authorities from levying high rates. It may offer
nadvice" on how to draft a housing plan or how to teach geography
in schools, and examples of good practice by publishing reports of,
for example, case studies of housing or land use planning in other
local authorities. Or it may simply inform, as in the case of
giving information concerning the performance of different stair-

lifts for disabled persons.

while the centre has instruments through which it can influence
local government activity there are limits to this influence. This
can be illustrated by postulating the conditions of perfect
influence, where everything that the local government does is

consistent with the preferences of central government and contrasting



it with the actual conditions under which the instruments are used.
Perfect influence would involve first of all that the centre clearly
specifies the goals of a programme. Second, the centre must be
able to secure that the activities of all local government actors
are consistent with these goals through instruments which
effectively permit local actors to do no other. In particular,
this would mean that the centre would a) tightly and unambiguously
specify through legislation what local government is authorised to
do; b) provide the precise amount of money required to finance
these activities; c¢) its advice would internalise central govern-
ment norms among local government actors so that they would share

(24)

a common 'assumptive world" with central government actors.

Central government influence upon local governments is imperfect
because none of these conditions is fully satisfied. First, the
centre does not always specify the goals of service delivery for
two reasons; because it is not interested in specifying these
goals - as Bulpitt argues, there are some activities of local
governments in which the centre is uninterested in exercising
influence; and because it is not always able to specify these

(25)

goals - as the CPRS argued government organisations are
internally differentiated and different units have different goals
and these goals can be 'vague, multiple, unstable and confusing and

(26)

contradictory"

Second, the centre cannot secure that all the activities of
local governments are consistent with its preferences - even where
these are clearly definable -~ since its instruments cannot confine

completely the activities of local actors to those desired by the

1V



centre. In particular, in the case of laws, there are limits to
the type of activity that can be tightly specified; there are
(27)

""categorisation problems" which imply limits to the ability of
language to define orders unambiguously, there are also problems that
result from the unenforceability of rules affecting certain types of
behaviour(zg). In the case of money, the precise amount of money
required to finance desired activities (even if these could be clearly
defined and costed) can be supplemented by local authorities through
raising rates and charges.  Local authorities, such as Lambeth and
Lothian in the early 1980s,have demonstrated that they are prepared

to raise rates to finance levels of service provision higher than
those desired by the centre. In the case of circulars, there is no
reason why an identical assumptive world for central and local actors
can be shaped by central actors, in view of their contrasting
experiences. In so far as there are national 'policy paradigms"(29)
which reflect shared values among central and local actors, there
is no evidence to suggest that these paradigms are created by the-
centre as opposed to more general sets of professional and social
values which influence both central and local actors alike. Further-
more, there are innumerable examples of the absence of shared values
between central and local government; for example, housing officers
and councillors with an interest in housing did not share the

assumption of the centre that local authorities should be engaging

in the costly process of insulating local authority houses.

The influence that central government exerts is imperfect
because there are limits to the type of activity which can be subject
to tight specification through the use of its instruments, and there

are limitations to the degree to which the centre's instruments can

11



exercise this influence. Local government is responsible for the
delivery of services. The activities of local government affect
the services delivered since it is at the level of local government
that service deliverers have '"hands on'" control over the services
delivered - local authority employees actually build houses and
counsel clients as part of a social work service or teach pupils as

part of an education service.

ITI. Interdependence, Parameters and Discretion

a) The Terms Defined

Central and local government are interdependent since central
government depends upon local government for delivery of the services
for which it exercises choice, and since local government depends
upon central government for choice in the delivery of services.

When one organisation is dependent upon another, the other organisation

(30)

has the ability to influence it y to use the source of the
dependence to attempt to secure that the activities of the organi-
sation are consistent with its preferences. lany studies of inter-
dependent relationships tend to assume that the existence of inter-
dependence creates equal or near equal ability among the inter-

(31)

dependent units to influence each other However, the inter-
dependence between central and local government in the United Kingdom
cannot be characterised as one of equal ability to influence.

Central government has constitutional superiority over local govern-
ment - it can reorganise it, add to or take away from its vires,

and has far greater fiscal power, Local government cannot reorganise

or give vires to the centre or claim the same range of taxes.

To argue that central and local government have an unequal

ability to influence each other assumes a common standard of

12



measurement of the ability to influence, with central government
having more of this property and local government having less of

this property. However, the bases for interdependence are different
nominal categories which cannot be included in a single equation to
derive some form of common expression for the relative ability to
exert influence - the centre makes choices while local government

(32)

undertakes service delivery

How does the centre use its constitutional superiority to
influence the activities of local governments? Through its use of

instruments the centre sets parameters within which local govern-

ments deliver services. Parameters are understood as a set of
conditions which limit the activity of a local government. What a
local government may or may not do is subject to statutory parameters
which mandate, prohibit and permit. Within statutory parameters,
financial incentives and disincentives and advisory encouragement

and discouragement further limit the actions of the local actor.

The emphasis here is upon parameters rather than instruments

limiting the actions of actors within local government, since para-
meters within which any one service is delivered are not necessarily
set by one instrument alone. For example, the parameters within
which local governments deliver rent rebates are set by a multiplicity
of laws such as the Housing (Financial Provisions) (Scotland) Act 1972
and additional Statutory Instruments which set levels of rebate pay-
ments. Similarly, the parameters which constrain local government
decisions concerning the number of teachers employed are set through
three types of instrument: laws which define the number of pupils

(by specifying school attendance age); advisory circulars which

recommend ratios of pupils to teachers; and financial constraints



which limit the ability of local governments to employ substantially
larger numbers of schoolteachers above the levels set through the

statutory and advisory parameters.

The discretion of the local government depends upon the nature

of the parameters set by the centre upon the services the local
government delivers. The term "discretion", like "power', has been

subject to a variety of definitions. Jowell argues that discretion

(33)

is "the room for decisional manoeuvre" y while Davies argues that

an actor has discretion insofar as ''the effective limits on his
power leave him free to make a choice among possible courses of

(34)

action or inaction' Both of these definitions involve a con-

ception of the "ability to manoeuvre' within limits. The centre

may set fixed parameters concerning the delivery of a service, yet

the discretion of a local actor is also defined by the contingent

circumstances surrounding actions within fixed parameters. For

example, while the fixed parameters allow social workers discretion
to take children into care, this fixed discretion is bounded by
contingent circumstances such as the availability of child care
accommodation or the attitude of a senior in the same social work
department. Discretion is bounded by decisions other than those
that emanate from the centre, as the further example of the impact
of national wage negotiations on local government rating and taxing

shows.

This thesis is concerned with exploring the centre's instruments
of influence and the parameters it sets for services delivered by
local governments rather than an explanation of the wider set of
influences upon local government decision making, although where

these interact with the centre's parameters, as in the case of national

14



wage settlements, they will be discussed. The study focuses upon

the parameters set by the centre rather than the wider construints

that limit the discretion of local actors. In this sense, the focus
is upon discretion as the degree to which an organisation or individual
can act within parameters set by others without reference to the
parameter setters. Where a wide range of actions can be undertaken
within the parameters set by the centre through its instruments the
discretion is large, where only one or a few activities can be under-
taken by the local actor or the local authority collectively,

discretion is small.

The range of action, and therefore the degree of discretion of
a local authority or a local actor is a function of the looseness or
tightness of the parameters (whether set by one instrument or many)
within which local governments deliver services. Local government
actors operate within tight parameters when the range of actions that
they may undertake within these parameters is limited. Conversely,
when the parameters allow a wide range of actions, the parameters
are loose. For example, the paramelcrs concerning the nnle of coun-
cil houses are relatively tight paramecters. Because local govern-
ments are statutorily obliged to sell houses on demand, the range of
actions on receipt of a correctly completed application from a tenant
to buy a house is very limited. At most the applicant can be
informally discouraged from pursuing his application. An example of
a relatively looser set of parameters can be found in the building of
houses by local governments. While the centre sets parameters such
as the specification of minimum standard: and the financial resources
that may be devoted to house building projects, within these para-

meters local governments can build an infinite variety of types of

15



house - from high rise blocks to bungalows, or conversions of listed
buildings. Where the parameters are tight, local government actors

have little discretion, where they are loose local government actors

have a large amount of discretion.

Central government influence refers to the ability to ensure
that what local governments do is consistent with its preferences.
It is important not to reduce central influence to the setting of
tight parameters and little local discretion since the centre may
secure activities of local governments consistent with its prefer-
ences through setting loose parameters. For example, the centre
sets tight parameters for the total level of capital expenditure
which a local authority may incur through specifying upper limits
on capital expenditure in order to ensure that local governments do
not spend above the levels that it defines as desirable on capital
projects. However it sets relatively looser parameters upon the
precise goods and projects on which this total is spent - individual
projects are not approved, rather the centre allocates blocks of

(35)

expenditure for particular services The centre influences
local capital spending through parameters which are at one level
(the aggregate of capital spending) tight, and at another (the

particular projects upon which the aggregate is spent) loose.

The tightness of the parameters which central government sets
for local government activities is a function of two sets of factors.
First, it is a function of the ability of the centre to specify
which activities are consistent with the centre's preferences and
which are not. Some activities can be more easily specified than

others because of the properties of these activities. For example,

it is relatively easier to set tight parameters concerning the

16



level of council spending in a fixed cash target or range than to set

parameters for the practices to be adopted by social workers when

counselling clients through a mass of detailed procedural rules which
seek to take account of "every eventuality" in a highly complex and

variable relationship between social worker and client. There are a

number of possible attributes of the programmes delivered by local

governments which make them more amenable to tight parameters which
may leave local actors little discretion:

a) Where the local authority service results in the delivery of a
material good, it is possible to set specific parameters since
the dimensions of material goods can be quantified. For
example, minimum floor spaces for schools, road widths and house
sizes can be expressed through precise measures. where the
service results in the delivery of non-material goods or services,
it is less easy, if not impossible, to set specific parameters.
For example, one cannot set specific parameters governing the
minimum or maximum "quality" of social work counselling.

b) Similarly, where the programme results in the delivery of cash
benefits it is more amenable to tight parameters than the delivery
of non-material and other material benefits because entitle-
ments to cash benefits, as well as levels of provision, can be
quantified.

c) Where there are accepted assumptions concerning the relation-
ship between the inputs to the local service, in terms of man-
power, finance or materials, and the service delivered, it is
relatively easier for the centre to set tight parameters by
specifying the inputs to produce desired consequences. This
not only applies to services which result in the delivery of

material goods. In education, for example, there is an

17



accepted set of assumptions, a '"'means-end technology”(Bs) that
for the delivery of an adequate education thefe should be
teachers teaching classes which do not exceed certain sizes for
minimum numbers of hours per year. On the other hand, where
there is no accepted "means-end'" technology, such as in the
delivery of social work counselling, the inputs to the service
are less amenable to specification.

d) Where the service is delivered to a specified clientele, as
opposed to a service delivered to all citizens on demand, the
centre can set specific parameters by creating a statutory
entitlement to receive a defined level and type of good or
service. For example, while it is relatively easy to specify
the entitlement to a rate rebate or, in principle (although
this is not actually specified) eligibility to receive a council
house, it is less easy to set specific parameters which define
entitlements to certain "amounts' of roads or environmental

health services.

There are other possible attributes of a service which,
arguably, make some services more amenable to specific parameters
than others. For example, the degree of professionalisation within
the service may reflect the absence or presence of shared terminology
and values among actors delivering the service and mean that the
language used in the instruments through which the parameters are
set is relatively more or less ambiguous. For example, within the
education profession there are common conceptions of the "adequacy"
of class sizes whercas within the delivery of leisure and recreation
services there is no professional consensus on the number or size

of leisure centres which make up an "adequate" service.
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Second, the existence of tight parameters for local government

services is a function of the disposition of the centre to set tight

parameters; it must not only be able to set tight parameters by
specifying activities which are consistent with its preferences, but
must also desire to specify a limited range of activities as con-
sistent with its preferences. Unlike the ability to set tight para-
meters, the disposition to set tight parameters is highly variable over
tine. For example, the Conservative government of 1379 has set
tighter parameters over the same activities of local government (e.g.
the sale of council houses and the determination of the total level
of expenditure) than previous Conservative or Labour governments.

The disposition of the centre to set tight parameters is variable,
but one may present some possible attributes of a service which make

the centre more likely to set tight parameters over a service:

a) Where the service makes large demands upon public financial
resources the centre seeks to set tight parameters which limit
the aggregate demand of these services on public resources as
well as influence the use to which public resources are put.
This might, for example, differentiate between housing, roads,
education, social work and police which together account for
over three quarters of total local government expenditure from
services such as cleansing, environmental health and burial
grounds and crematoria.

b) Where the service is a defining priority of government (e.g.
police services and taxation)(37) the centre might be expected
to seek to set tight parameters concerning the delivery of the
service by local governments since these reflect the sine qua

non priorities of governments.
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c) Ahere the service invelves significant externalities, thi:t is to
say, where the benefits of the service are enjoyed (or the con-
sequences of failure to deliver the service are felt) by those
outside the boundaries of the local authority. Jhile all
services can be perceived to involve sone externalities(BS),

this criterion would distinguish between a service where the

externalities are relatively small, such as the litrary service,

and those with more significant externalities, such as public

health and sewerage.

These are some of the a priori arguments which suggest that some
services, or aspects of services, are more likely to be delivered
within relatively tighter parameters than others. They do not,
however, lead to a single set of stable hypotheses accordins to whicn
services can be divided up into services expected to be delivered
within relatively tight parameters and those which can be expected to
be delivered withim loose parameters. There are two reasons for this.
First, many of the arguments lead to different expectations; for
example, the sewerage service is relatively small in terms of resources
devoted to it (less than one per cent of manpower in 1981) and one
would expect on the basis of this criterion, that the centre sets
loose parameters. Yet it is also a service which results in the
delivery of a material good which has significant externalities and
therefore, according to these criteria, more likely to be subject to

relatively tight parameters. Second, to define a whole service as

more likely to be delivered within loose or tight parameters ignores
the fact that certain components of the service (e.g. the buildinu~
of social work day care centres or the delivery of cash assistance

by social work departments) are likely, on the basis of any of the



single criteria discussed above, to be more awmenable to tight para-

meters than others (e.g. social work counselling).

A discussion of the looseness or tightness of the parameters
within which local governments deliver services, and consequently
the discretion of local government actors, requires a systeustic
analysis of the parameters across a wide range of policy areas since
local governments deliver a wide range of services. There are, of
course, problems in defining precisely what a service is. There
are no firm criteria which can be used to unite a set of activities

(39)

as a single and whole service At one level of aggregation one
might speak of a social work service, and it another one umight speak
of a variety of socinl work services, including child care, juvenile
crime, care of the elderly and care of the handicapped, for example,
as separate services. The absence of a common definition of the
term is illustrated by the fact that different statistics relating
to local government activities rarely use identical groupings of
functional activities to describe financial and manpower resources
devoted to the services delivered by local governments, as well as
by the fact that labels attached to local government departments

are variable(uo). There is a relatively high level of agreement
across these sources about the definition of some aggregations of
functional activities as services, such as roads, education, social
work, police, fire, housing, water and planning, yet other activities,
such as electoral registration, burial grounds and crematoria,
museums and parks appear under various different labels, and grouped

together with other activities under various labels, in different

sources.
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A description of the range of services deliverei by local
governrents can be gained by usin, the Chartered Institu*~ of Tublic
Finance and Accountancy 1) grourin:ss of services for the presentation
of financial statistics. Accordin;; to this there are 16 services
delivered by local governments excluding the two residual "other
categories' of services for regions and districts in Jcotland (see
table 1.1). In terms of financial resources devoted to them, two
services dominate the Scottish local government system, housing and
education, which together account for 58 per cent of total
expenditure(qa). Unly three other services, the regional services
of roads, social work and police, account for five per cent or more
of total local government financial resources (eight per cent, six
per cent and five per cent respectively). The remaining 25 per
cent is distributed among a variety of services ranging from fire
services (one per cent) to burial grounds and crematoria (less than
one per cent) to the variety of services included in the "others"
category such as consumer protection, building control and district

courts. The centre may set parameters for a whole variety of

different services delivered by local governments.

In addition, the centre may set parameters for different stages

in the delivery of a service. Parameters are not set for the

service '"'as a whole''. Instead, parameters are set for discrete
activities involved in delivering a service which may be termed
stages in the policy process. The centre sets parameters, for

example, concerning the level of finance to be devoted to the service

as well as parameters which constrain what this money can be spent on.

The parameters which the centre sets for those budgeting for police

stations or social work homes are not the same as those for the
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Table 1.1

Local Government Services in Scotland

REGIONAL SERVICwusS

- . Percentage of Percenta of Total
. Expenditur : - e
Service 1881-82‘ < Regional/District (Regional + District
—_— Expenditure Expenditure
Education 1,235 50 N
Roads 310 1% 8
Social Work 2lg 10 6
Police 202 8 5
Sewerage 143 6 IR
Transport 65 3 2
Water 59 2 1
Fire 55 2 1
Concessionary Fares 31 1 1
Other** 85 3 2
Total Regional Services 2,464 g8¢ee 61
DISTRICT SERVICLES
Housing 1,062 70 27
Leisure & Recreation 117 8 3
Cleansing 101 7 3
Environmental Health 73 5 2
Planning 56 L 1
Libraries & Museums L9 3 1
Burial Grounds & Crematoria 10 1 0
Other**** 50 3 1
Total District Services 1,518 101*** 38
. Estimated net revenue expenditure 1981-82 for all services except

housing (gross) plus capital expenditure plus loan charges.

.o Including registration of electors, leisure and recreation,
consumer protection, urban programme, physical planning and school
crossing patrols among others.

s+s Figures do not add to 100 due to rounding.

eees Including building control, district courts, trading accounts, non
road lighting among others.

Source: Chartered Institute of Public Finance and Accountancy
Rating Review 1981 (Glasgow: CIPFA, 1981). 23




people who design them or who work in them. Through an examination
of the centre's instruments it is possible to offer an answer to the
question of which services and which stages in the delivery of these

services are subject to relatively loose or tight parameters set by

the centre.

IV. 1Instruments and Parameters: The Questions Asked

The introductory paragraph to this thesis stated the object of
the thesis as examining the properties of the instruments, under what
circumstances the instruments are used and to what effect. The

properties of the instruments refers to the degree to which the

instrument constrains local governments. Influence is the ability

to secure that the activities of local governments are consistent
with the preferences of the centre. Because the centre exerts
influence in a multi-organisational setting, because it influences
an array of local authorities and groups of actors within those

authorities, influence is a question of the probability of securing

that the activities of local governments are consistent with the
preferences of the centre. The variable probability of instruments
in securing that the activities of local government are consistent
with the preferences of the centre is understood as the degree to
which an instrument constrains local governments. If an instrument
sought to encourage any activity, yet this activity were not engaged
in by any local authorities, then this would suggest that the
instrument imposes no constraint upon local governments. If, on the
other hand most or all local governments engaged in this activity,
then this would suggest that the instrument imposes a strong con-
straint upon local governments. How far do the instrunents of money,

laws and advice constrain?
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Other aspects concerning how instruments are used are first,

for which local government policy areas are the instruments used?

The preceding section argued that the centre may not seek to influence
all local government services equally; the centre's disposition and
ability to set parameters for local government services varies

according to the policy area and its characteristics.

Second, can the process of employing instruments be seen as a
negotiated agreement, where negotiations are understood to refer to
the process by which the preferences of the centre are modified
through the granting of concessions to the preferences of local govern-
ment actors? While the centre uses instruments of influence, it is

not always the sole author of them. Local government actors may, for

example, actually request an item of legislation or that a circular
be issued with the content of the legislation or circular reflecting
their preferences. Or, legislation, grant settlements and circulars
may end up in a somewhat different form from that which the centre
originally intended because of a process of central-local

negotiation.

Third, can the structural outcomes of using instruments be

characterised as major shifts in a wide range of parameters within

which a local government delivers a service? This question recog-
nises that there are differences between the centre's instruments
which may be characterised as the difference between a "major'" piece
of legislation and a "minor" item of legislation. How can one
specify criteria which form the basis of an allocation into a "major"
or "minor'" category? What is "minor' from the perspective of one
actor might be "major" for another - for a housing officer the raising

of the school leaving age is a ''minor' change whereas for an education
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officer it is one of the most "major'" developments in the past twenty

years.

The term parameter shift is adopted in preference to notions
such as "major" and "minor" instruments since it asks to what degree

can any one instrument be argued to change a number of parameters

within which a service is delivered. When an instrument is invoked,

it may be assumed that it seeks to make some change in the status guo.

There are three types of change that it may seek to make. First,

there is a purely formal change which may be termed as consolidation.

By employing an instrument the centre is simply restating the
provisions of other instruments of the same type - this is most
commonly witnessed in consolidating legislation which has the main
purpose of bringing together the diverse statutes affecting a
particular policy area into one larger item of legislation. Second,
by employing an instrument, the centre may seek to effect changes
which are reactive since the instrument is used in response to
changes in the environment of a specific policy area without setting
substantively new parameters for local governments. For example,
the adjustment of levels of eligibility for rent and rate rebates

is an example of reactive change since they are made in order to
keep pace with inflation and wage increases. Third, there is
active initiative where local governments are encouraged, permitted
or mandated to behave in a manner which was not encouraged, permitted
or mandated previously. For example, the raising of the school
leaving age is an example of active change since it placed the new

obligation upon local governments to deliver education to a larger

clientele.



It is not, however, possible to argue that all active change can
be characterised as shifting the parameters within which local govern-
ments deliver services. Some instruments which seek active change
have less significant implications for the delivery of a service than
another. For example, the Indecent Advertisements Display Act 1976
permits local governments to do something they were not previously
permitted to do - to display venereal disease posters in public
places. Yet the implications for the public health services of
local governments of this active change were not as significant or
far ranging as, for example, the Housing (Homeless Persons) Act 1977
was for housing since it sought to guarantee houses to significant

numbers of clients.

How can the significance of an instrument for the whole range of
parameters within which a policy is delivered be assessed? The
significance can at least partly be assessed in financial terms -
the Housing (Homeless Persons) Act as well as the raising of the
school leaving age shifted the parameters of local government services
and have significant expenditure implications. Yet the financial
dimension of the instrument is not the only one for assessing its
significance to the service as a whole. For example, although the
Social Work (Scotland) Act 1968 had some minor expenditure implic-
ations per se, its major provisions, such as unifying a social work
service (as opposed to a variety of services delivered by separate
departments in local government), effected changes in the organisa-
tional arrangements and procedures for delivering social work
services (although this led to an increase in expenditure indirectly).
Similarly, while the reorganisation of local government through the

1973 Act did not cause, per se, increases in spending on particular
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services, it changed the arrangements for delivering services by

allocating functions to different types of local government units.

There are thus two dimensions for assessing the implications
of an instrument for the parameters within which local government
services are delivered. First, the nature of the change implied
in the instrument -~ whether it is consolidation, reactive or active
change - and second, whether or not it is pervasive in its impact
upon the parameters within which the service is delivered. This
distinction leads to five categories of instruments (consolidation
is regarded as one category whether it significantly affects the
whole range of parameters or not). These are presented in table

1.2 as consolidation, overhaul, adjustment, modification and

parameter shift.

Table 1.2

The Impact of Instruments upon the Parameters
Within which Local Governments Deliver Services

Pervasive
(Affects Whole Range of Service Parameters)

Type of change

Consolidation Consolidation (Major) Consolidation (Minor)
Reactive Overhaul Adjustment

Proactive Parameter shift Modification

Consolidation (major and minor) merely restates existing para-

meters in virtually identical form and is exemplified by legislation
such as the Adoption (Scotland) Act 1978 which brings together in one
law much of the legislation on adoption. Overhaul makes changes

to the whole range of parameters within which local governments

deliver services in order that change in the environment in which



it is delivered can be accommodated. One example of this comes
from the immediate post reorganisation period - the Local Government
(Scotland) Act 1975 makes changes in the legislation concerning
local government finance in order to accommodate the changes in

local government structure. The adjustment of the parameters

within which local governments deliver services is typified by
instruments which make adjustments to sums of money which local
governments may receive or spend in respect of relatively small
parts of a local service such as the Harbours, Piers and Ferries
(Scotland) Act 1972 which raises the financial limit for spending

on these undertakings. Parameter modification involves an extension

of vires, a mandate, a set of incentives or encouragement to do
something previously discouraged or prohibited (or vice versa) but
which has no great impact for the service as a whole. This would
include, for example, the minor amendments to the 1968 Act in the
Social Work (Scotland) Act 1972. Parameter shift is the term that
can be applied to instruments which extend vires, mandates, gives
incentives or encourages to do something previously discouraged or
prohibited (or vice versa), where the instrument proposes changes
which have major implications for the delivery of the whole service.
Examples of this would include the previously discussed cases of the
1973 Local Government (Scotland) Act, the 1977 Housing (Homeless

Persons) Act and the 1972 National Health Service (Scotland) Act.

This question of the conditions under which the instruments are
used asks whether the instruments are issued to seek to shift the
parameters within which local governments deliver services. Is it
possible, through the issue of an instrument, to change what local

governments do by shifting parameters, or can the instruments at



most achieve piecemeal changes in what local governments do by
parameter modification, with adjustment and overhaul being the major

functions of the instruments?

The question of the effect of the instruments refers to the
cumulative effect of the issue of instruments for local government
discretion. It is not possible to label all instruments ''loose"
or "tight'" since instruments interact with each other and complement
each other to form the parameters within which local governments
deliver services. Yet what is their cumulative effect? Does the
centre set tight parameters for local government services or only
for some, and what is the degree of local government discretion in

delivering these services?

V. The Research Design

a) Instruments as the Focus

The thesis adopts the novel focus of examining the instruments
that the centre uses to constrain the activities of local government.
The centre's instruments exist in tangible (and often quantifiable)
form. The centre's instruments of legislation are published in
various sources and can be read and examined over an extended time
period, dating from the 13th century.  The centre's instrument of
money - the provision of grant - is equally tangible and consistently
and comprehensively quantifiable. The centre's advice is offered
in a variety of forms, from personal contacts with local authorities
to the issue of technical manuals and consultative documents. For
the purposes of this thesis, the centre's instrument for offering
advice is the circular since these are issued to all local authorities

and are a public and considered statement of the centre's preference

and norms.



Because instruments are capable of ermpirical snzlysic tney have
rdvantages over expositions of the central-local relationship at a
reneralised or vague theoretical level. This is because rany
theoretical treatments of the subject are difficult to operationalise.
For example, legalistic discussions(uﬁ) of the relationship which
stress that local government is an '"'agent' of central governm:nt tend
merely to elaborate upon the principle that locil authorities are
"creatures of statute'" but do not derive any operational definitions
of how one could evaluate to what extent local governments are
"agents'" of the centre or what being an "agent' of the centre means
for the delivery of local services. The 2hodes framework, which
argues that central-local relations are characterised by the exchange
of "resources' is difficult to operationalise since there are no
unambiguous criteria according to which '"resources" can be identified
and ascribed to one of his five major categories. For example, the
ability of local governments to levy rates could equally be described
as a financial, constitutional-legal or hierarchical resource according

(4h)

to his definitions of resources .

The focus on instruments is adopted as distinct from a case
study approach to local government influence, including, for example,
a section covering '"central influence" as part of a wider study of
local authority decision making, such as in Dearlove's study of
Kensington and Chelsea(us), or as Dunleavy's(u6) study of nign-rise
housing. The concentration upon one specific policy area or one
local government requires concentration upon a specific outcoue;
how local authorities exercise their discretion within parameters,
but does not indicate the importance of these parameters themselves.

For example, to point to the role of interest rroups in local



authority decision makin: explains why certaln options for the
delivery of local services were adopted in preference to others (e.g.
why a school was built in one location as opposed to another), yet

it does not explain the nature of the parameters - why the local
authority should actually be considering options for the location

of a new school, and its discretion in school building.

b) The Structure of the Thesis

Chapter two lays out the structure of the orgenisations which are
the subject of the thesis: central and local government in Scotland.
what is the nature of the organisation that sets parameters, and what
is the nature of the organisation that delivers services within these
parameters? Within both central and local government there are
centralising features which make it possible to talk of central and
local government as a pair of separate organisations; the centre
has access to the sole legitimate source of authority, its organisation
is subject to uniform civil service norms and control over the
financial resources of central government is vested in the Treasury.
Similarly with local government the collective organisation of the
full council authorises local government activities. Yet therec are
fragmenting features, departmentalism, professionalism and issue
networks which mean that instruments are used by particular functional

groups within the centre and addressed to particular groups within

local government organisation.

Chapters thrce lo five discuss for coach of the instiruicrts - laws,
money and advice - four questions discussed in the precedins section
cs the properties of the centre's instruments and how they cre used.
First, for what policy areas are the instruments used? Are all

locl government services equally subject to parameter setting
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through the thren instruments of influence? Second, are the
instruments used to shift the parameters of local ;overnment service
delivery or arc they generally instruments of p.rameter overhaul,

ad justment, consolidation or modification? Third, are the
instruments the product of negotiated arreements between central and
local government where negotiation is understood to be tue _ranting
of concessions by the centre in its use of instruments in response
to threats, demands or representations by local actors? This
focuses upon the derrce to which the centre's instruments are the
result of a unilateral statement of parameters consistent with
central preferences, and how far they are and can be '"diluted"
through concessions to the preferences of local actors. rourth,
how far do the instruments constrain - how high is the probability

that local governmcnts will act within the parameters set through

instruments which define central preferences?

Chapter six looks at the relationship between the instruments
of influence. Are the instruments substitutes in the sense that
the centre's preferences can be the subject of any one of the
instruments of influence, or are certain types of preference more
often expressed through each of the three instruments alone? In
what sense are the instruments of influence complementary to each
other - do circulars and grants "do things'" that legislation cannot

or does not?

Chapter seven examines the discretion of local governments.

Local government discretion is a function of the degree to which the
parameters set for each service delivered by local governments are
loose or tight at each stage in the policy process. The chapter

examines the nature of the parameters and discretion at different



stages in the policy process in the '"big five' services of education,
roads, social work, housin~ and police. e chapter also asks how

much scope there is for local authority discretion, ani how far

discretion is exercised by loc:l erployees without the local authority

as a collective body setting parameters for its own employces.

Chapter eight reviews the principal findings of this thesis, and
discusses their relevance to theories of central-loc:l relations in
Britain and, more broadly, the '"resource-exchange'" paradigm of public
policy making and implementation which has influenced much recent
discussion of the nature of central-local relations. In particular,

the chapter concludes that the persistent asymmetry that exists in

the relationship between central and local government can more

usefully be explained on the basis of the concept of structural

power derived in theories of international politics.
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(referring to a period two years previously), education and
housin;; account for 54 per cent of total capital anl current
expenditure, compared with the 58 per cent in table 1.1.

See J.:.. Jackson Local Government in unrland and Jales
(Harrson lsworth:  Penguin, 1959).

Rhodes Control and Power, pp. 100-101.

Dearlove, J. The Politics of Policy in Local Government (London:
cambridpe University Press, 1973).

Dunleavy, P. The Politics of Mass Housing in Britain 1J45-1975
(Oxford: <Clarendon :ress, 12.1).
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CHAPTER TWO

CENTRAL AND LOCAL GOVERNMENT:

PYRAMIDS OR MOUNTAIN RANGES?
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I. Instruments and the Organisational Jetting

The first chapter of this thesis discussed the focus of the =tudy

as the instruments of the centre upon services delivered by local

governnents. The purpose of this chapter is to explore the meaning
of the terms''central government" and "local government'. Since the
instruments of laws, money and advice are instruments used in
relationships between governmental actors it is necessary to define
the parties within this relationship - who is the user of the

instrument and who is the object of the instrument?

All large organisations are internally differentiated, and
central and local government organisations are no exception. Central
government can be disaggregated into a number of ministries, still
further into discrete divisions within the ministries with
responsibility for different policy areas, and still further into
discrete bureaus within the divisions with responsibility for
particular tasks relating to that policy area with, in principle, no
barriers to further subdivision except that which is reached when
the centre becomes a collection of individuals. Similarly, the
potential for differentiating local government organisntion
is great - the criteria which could be employed, either separately
or severally, include organisational units defined by territory,

departments, committees and professions.

Since complexity and organisational differentiation are
ubiquitous features of large organisations to point to their

existence in central and local povernment does not ipso facto say

anything in particular about central or local government or the
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relationship between tuem. However, the couplexity of central and

local government has been interpreted ac neving implications for any

attempt to conceptualise any aspect of the relationship between

Central and local government as one involving hierarchically super-

ordinate and subordinate organisations. Rhodes, for example arzues

that the complexity of central and local ~evernment means that

relationships are non-hierarchical because "ostensibly hierarchical
relationships dissolve under the exigencies of implementing a
policy"(1)- Consequently, he argues, 'the starting point for
studies central-local relations must be the complexity of the
interactions and the constraints thereby imposed on both levels of

(2)

government!

Given the complexity of central and local government organisa-
tion, in what sense is it possible to talk of a constitutionally
superior central rovernment using instruments of influence upon
local government? In the same way that mere discussion of the
complexity of governmental organisations is indiscriminate because
it points to a ubiquitous phenomenon, so too is the interpretation
of the implications of this complexity as the absence of hierarchy.
It implies that hierarchy is absent in all large organisations.
This would be a surprising conclusion for, say, ex-British Steel
wor'-ers made redundant in Corby who might consider themselves
affected by a decision taken within the hierarchy of British Steel
to close their works down, just as it would surprise the councillors
of Lothian Region if put to them shortly after the Jecretary of

State had cut their ,rant in 1981.

This chapter argues that it is possible to talk of a centre

with constitutional superiority using instruments of influence to
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shape the services delivered by local :cvernrment for two reasons.

Firstly, because there is a hierarchy within the centre that applies

to multiple organisations of central sovernment. Jecondly, wnile

complexity in the a-rregate might imply that one cannot talk of

instruments being issued by a centre as an undifferentiated whole,

with local government as an undifferentiated whole as the object of

these instruments, for the most part interactions take pl:ce between
smaller numbers of actors focusing upon specific policy areas where

the centre, and in particular its instruments and preferences, is

relatively clearly defined.

The second section of this chapter examines the centre.
There is a distinctive centre of the centre grouped around a set
of institutions which make it possible to talk of a central
government; the Cabinet, the Treasury, the civil service,
Parliament for examples. Yet the centre is organisationally not
single or a pyramid; there are a number of different departurcnts
within central government and within departments there are
distinctive orpganisational units which interact with local govern-
ments. The centre is less a single pyramid and more 7

mountain range.

The third section examines local government. The characteri-
sation of local government as a single organisation is possibly
more problematic than the characterisation of central government
as a single organisation. This is not only because there are
over 500 units of local government in Britain(s), but also within

any one single local government the formal institutions of the

nwhole' council - the full council and "corporate' departments
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and committees - are lesus important as arenas of .lecision raszing
than the differentiated organisations of cormittees ani departnents
within the council. There is no "locnl government service ccie'
analagous to the civil service code, and organisational differ-

entiation at the local level is ciinracterised by departmentalis:

and professionalism.

The fourth section discusses the implications of complexity
in the aggregate for the nature of any one set of interactions
between central and local government. Central and local govern-
ment do not interact '"as a whole', but discret~ units of central
and local government interact on the basis of issues which involve
relatively few actors within central and loc:l government. The
complexity of the ajpregate picture is further reduced by the
existence of national institutions of local fovernment officials

and members.

The fifth scction examines what Scotland adds to the
characterisation of the organisational context of central-local
relationships. While the organisation of central government in
Scotland shows some distinctive features(s), the Scottish Office
is part of the British Cabinet; it is headed by a minister of
Cabinet rank and is staffed by civil servants employed under the
British civil service code and financed by the same Treasury that
finances other ‘hitehall departments. The sixth section reviews
the principal conclusions of this chapter and argues that it is
possible to talk of a centre wusing instruments of influence -
they are used within different organisational contexts, but they

remain clearly central instruments of influence.
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II. Central Sovernment as a Sincle CUrpanisation and as a !.cuntain

Range

a) The Centre as a Single Organisation

The rhetoric of actors within central and local government as
well as of many commentators and academic observer:s refers to central
government as a single entity. Michael lHeseltine has referred to
the rights of "centrz:l government' with respect to local government(6)»
Stewart and Jones have argued that ''central government' has '"noved
from setting the framework to direct control over individual

(7

authorities' levels of expenditure y and Lothian Regional

Councillors have claimed that the cuts that were made in 1981 were

(8)

not their decisions but were 'central government'" cuts.

The rhetoric is not based solely upon an abstract reification
of a diverse and intangible set of concepts and institutions in the
same way that might charncterise discussions of 'the establishment' or
'""the people'. There is, at the core of central government
organisation in Britain, a set of institutions which defines central

government as a single entity.

There is one central government in Britain since there is one
source of legitimate authority. Legitimacy for public decisions
in the United Kingdom is conferred by the authority of the Crown-

(9)

in-Parliament On its own, the existence of a single source

of legitimacy does not create a single orranisation of governnient -
in the United States the constitution vests the federal level of
government with legitimacy through three sets of distinctive

organisations; the judiciary, the legislative and the executive

branches of federal government. In ti2 United tingdom formal



authority is vested in oneinstitution - DPorliarment.

Mile formal authority is vested in Pnrliament, party disciplin:
vests custodianship of this authority in another
single institution; the Cabinet. Wnile rinisters as heads of
organisationally differentiated units of central government may have
varied and even conflicting goals and ureferences, the doctrine of
collective responsibility requires that individual ministers accept
the policies adopted by the single institution of the Cabinet. As
Rose argues, ''although ministers individually speak with many
voices ... collectively the Cabinet can speak with only one voice

at one time"(1o)-

Moreover, there is a single institution within
the centre, the Treasury, which authorises the allocation of funds
to the different organisations within the centre. There is also
one code for the employment of civil servants, their recruitment
and promotion, which applies across the whole of the civil service.
This not only establishes a set of hierarchies within departments,
but also encourages a loyalty to the service rather than to the

particular department in which a civil servant is located at any

one time.

b)  Splitting up the Centre

while the Cabinet and Treasury, for example, can be defined
as being at the centre of a single organisation, local governments
in Britain rarely interact with the Cabinet or the Treasury.
The Cabinet does not directly issue instructions to local authorities
that they should sell council houses, neither does the Treasury
directly request locul governments to reduce their levels of planned

expenditure. Direct contacts between central and local gover:ment



actors take place within a variety orf different organisational
settings. #hat orc these different oryrinisational settings and
what is their importance for the framework discussed in chapter

one?

One of the many problems involved in discussing the organi-
sational setting of central government in Britain is that the
organisations are given a variety of names, departments, ministries,
sections, divisions, units, for examples, without any clear or
consistent defining criteria(11)- For the purposes of this
discussion of the organisational differentiation within central
government three terms are used. A ministry refers to a unit of
government organisation for which a minister of Cabinet rank is
responsible. Here the units would be, for example, the Scottish
Office, the Treasury, the Department of the =xnvironment and the
Department of Education and Science. A division is an
organisational unit within a ministry which is responsible for a
particular service (it is sometimes headed by a junior minister)
or set of services which are a subset of all the services for which
the ninistry as presently constituted is responsible. This, for
example, would refer to the organisational units responsible for
housing within the Department of the Environment, as well as the
Scottish Development Department and the Scottish .ducation Depart-
ment within the Scottish Office. A bureau refers to an organi-
sational unit within a division which is responsible for a
particular aspect of a service, for example, teachers wngeo and
salaries are the responsibility of a different bureau within a
division concerned with education from bureaus concerned with school

buildings and school curricula. The three terms are intended as

45




guides to the levels at which central government organisation can te
differentiated. The absence of coherent and uniform principles for
the internal organisation of central government rakes it impossible
to propose these - or any other - categories as ccmprchensive and
unambiguous criteria for disaggregatin.- central government

4

organisation.

The precise ministry that interacts with any one local icvorn-
ment depends upon the territorial location of the local government(qa)-
Table 2.1 presents the ministries which interact with local
governments for five major services of local ¢overnment within
Britain; education, police, housing, social work and roads. In
bEngland, these five major functions are the responsibility of five
separate ministries, the Department of Iducation and JScience, the
Department of the unvironment, the Home Office, the Department of
Transport and the Department of Health and Social Security - with
"general supervisory responsibilities'' for all these services
vested in the Department of the ©nvironment. General supervisory
responsibilities are defined primarily in financial terms - the
Departinent of the Environment is the ministry which monitors local
spending, distributes grants and scrutinises the policy
recommendations of the other ministries for their financial
implications. The Welsh Office has responsibility for housing,
roads, social work and education, while police services in ales
are the responsibility of the Home Office. In Scotland all the
five major services are the responsibility of the Scottish Office -
indeed, almost all other local government services with the major

exception of consumer protection are the responsibility of the

Scottish Office.
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Table 2.1

llinistries with Responsibility for Five llajor .Jervices
Delivered by Local Govern:..ntc in Britain

SERVICS ENGLAND vALLS OU L LAND

sducation Department of Welsh Office Scottish Office
Education and
Scilence

Police Home Office Home Office Scottish Office

Housing Department of the ‘lelsh Cffice Scottish Office
snvironment

Roads Department of Jelsh Office Scottish Office
Transport

Social Work Department of Welsh Office Scottish Office
Health and Social
Security

Local governments not only interact with different ministries,
they also interact with different divisions within different
ministries. For example, within the Scottish Office local authorities
interact with distinctive divisionsof the Scottish Office; the
Scottish nducation Department for education and social work, the
Scottish Home and Health Department for police, the Scottish
Development Department for housing and roads. Similarly within
the Welsh Office and the knglish functional departiments therc are
divisions within ministries concerned with each of the five major
services since in none of these ministries is the delivery of the

local government services the sole concern of the ministry.

There is no uniform set of criteria according to wiich divisions
within central government ministries can be differentiated or
(13)

defined In name the division of the Scottish Office with

responsibility for social wor: is the Jocial Jork Cervices Group
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while in the Departrent of iiealtn and Social Security it nas no name
and in the wWelsh Office the relevant organisational .init is termed

a ”division”(14). rormal hierarchical distinctions are also unlikely
to offer any guide to the organisational differentiation within
ministries; 1in Scotland and England the relevant divisions of the
ministry responsible for social work are headed by an under secretary,
while the relev:nt division of the Jelsh Office is headed by an
assistant secretary(15). Similarly, within the Department of
Environment there are four under secretaries with responsibility for

housing, in the Scottish Gffice there is only one, and in the Jelsh

Office the housing division is headed by an assistant secretary.

There is no consistency in the presentation of bureaus within
government departments and ministries with responsibilities for
particular aspects of services such as building, lettins, financing
or demolishing houses or hiring or paying teachers. They go under
a variety of names, such as divisions branches and units and, in

the Civil Service Year Book, some of the descriptions of different

bureaus are not given formal titles. Any measure of the
differentiation within central government faces the basic problem
that the formal organisational structure is not presentable in a
clear organisational chart. How can the diversity of points of
contact between central and local government be presented® One
method of presenting the diversity of points of contact is to
examine the number of channels that may be used to contact a
department or ministry through the most frequent channel of non-
written contact -~ the telephone. In the absence of any formal

distinguishing criterion for different organisational units within
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central government with which locnl govern:2nt actors interact, 2an
s PR . : .
indicator of tihie number of units can be given by e:xnnining telephone

extensions listed in the Civil Service Year Book wach bureau

within a ministry is riven a brief le cription in the Year Book
concerning the service :md the particular aspect oi the service
(e.g. salnaries, school buildings in education), aul a televhone
number for enguiries. The presentation of telephone extrensions

for the variety of organisational unit. responsible for particulnr
services gives an indicator of the number of points of contact
within central government for each local ;overn-ent service (with
regional bureaus counted as one point of contact irrespective of

the number of regions). The results of an exuniination of the

Year Book for the five major services of local governments in Britain

is presented in table 2.2.

From table 2.2 it can be seen that there is a wide variety of
points of contact bhetween local authorities andl different units
within central government. The largest number of points of contact
is consistently found in “ngland and the fewest in Wales - this is
consistent with the proposition tested in the literature on the
sociology of organisations that larger organisations tend to huve
greater internal organisational differentiation(16)' The listing
of telephone extensions in table 2.2 underestimates the number of
units within central ;overnment organisation since it exclules some
contacts between central and local government not specifically
described in terms of specific services; for example it excludes
the general monitorin; of local expenditure for all local gove:rn-

ment services in the Vwelsh Office, the Scottish Cffice und the

Department of the snvironment.
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Table 2.2

; .
The Number of Points of Contact betw...en Central ani Local
P —— —= — , -
vovernment in Five Major Jervices:
Teleohone “xternsions within Central anl Governnert Dep:rtments

oLRVICH LuGLAND AATS SCCTLWD T™CTAL
Zducation 58 ‘“é““ 23.—‘ -—g;_
Roads 23 > 7 33
Social Services 20 2 6 28
Police 18 NA 5 23
Housing 13 5 b 22
TOTAL 112 16 L5 173

Source: Manarement and Personnel Office Civil Service Year Book 1G. 2
(London: 1180, 1982)

Table 2.2 shows that for each of the mijor services the contacts
between central and local government are not between one undiffer-
entiated central government organisation and local governments. For
toth nrrland and Scotland the rank orderiny is identical: education
is more internally diversified using points of contact as an indicator,
while the least internally differentiated service is housing with
social services less internally differentiated than education in

England and Scotland.

Wwhat is the significance of the existence of this organis-
ational differentiation within central government? first, 1t

means that in a;ggregate relations betwee:n central and local govern-

ment are complex. wvervday relationships between central and
local governments are not characterised as one single relationship,
but a plethora of relationships between local ygovernment actors
and particular divisions :nd bureaus within central government.

The complexity is coupounded by the observation that relationships

between central and locil government are not invariably two wuy
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interactions. For exanple, the approval of carital expenses for

-\
housing projects may require tie interaction of a set of loc:l actors
with at least two burerus within the ministr; concerned with

building standards and housing finance and, within the centre, the

interaction between t'iese two Eureous(17)-

Second, different ministries, divisions or bureaus within

central government organisation can have different goals or

preferences; one unit of central rovernment orpanisation may seek

to encourage or mandate local autiicrities to engage in one particular
set of activities wniile another seeks to discourare or prohibit it.
Perhaps the clearest exanple of this is the conventionally argued
proposition that some central governusent ministries seek to encourage
local governments to spend more by expanding services, while others
seek to encourage local governments to reduce spending. The Central
Policy Review staff, for example, argued

Local authoritic:: complain that inadequat: co-ordination

means that individually conflicting and collectively

unrealiseable obligations are laid upon them by different

parts of central government. It is not easy to find

examples of the first point. But recently there have

undeniably been contradictions between one department's

attempts to expand one of its services and general attemuts

by the Treasury and %HS DOE to reduce local authority

expenditure overall( S/
I'he CPR3 concludes that '‘central ~overnment is, in fact, a federation
of separate units with their own ministries and their own depart-
ments”(19)- Jithin ministries, even within divisions or turous
within ministries, there is evidence to sur-est tuat different, if
not conflicting, :references for local authority service delivery
coexist. “or exaunple, one senior Scottish builling officer

complained that the ''technical' and tne "administrative offici 1o

responsible for housing within 3D gove him coniradictory wivice on




the acceptability of a proposed housing project.

Third, different ministries or departments or bureaus have
different approaches to local governments which implies different

dispositions to influence local government among the different

units within central government organisation as well as the use
of different instruments of influence. Griffith's analysis(zo)
distinguishes between ministries which have a laissez-faire approach
to local authorities - seeking to interfere with local governments
as little as possible - from those which are promotional - seeking
to encourage and exhort local authorities - and those which are
regulatory - relying more heavily upon statutory methods of
securing that local government activities are consistent with

central government preferences. Griffith also argues that within

ministries and within the same policy areas different approaches

to managing relationships with local governments are employed.

(21). This is further

This is reinforced by Gill's analysis
supported, albeit on the basis of the argument that it is the
nature of the policy area rather than any departmental '"philosophy"
that affects the way in which the centre seeks to exert influence,
by the discussion of the extent to which different policy areas

are more amenable to tight parameters in chapter one. This would
lead one to the expectation that different organisational divisions
within central government use instruments of influence differently;
for the laissez-faire departments (in Griffith's analysis the

Ministry of Health) the use of legal instruments is less common than

in regulatory departments (e.g. the Home Office).

Fourth, the parameters which the centre sets for local govern-

ment activity can be the outcome of a process of negotiation




within central government between actors with different goals and
preferences and different approaches to managing relationships
with local government. For example, individual ministries
negotiate with the Treasury for funds to finance local government
services for which they are reSponsible(ZZ) and which are
distributed through the Rate Support Grant. The way in which
parameters are set for local government may be the outcome of
processes of bargaining within the centre; legislation on home-
lessness involved, for example, discussions between central govern-
ment departments responsible for housing and social work(23) as
well as between different territorial ministries of central

(24).

government This is not to suggest that parameters are
invariably set after a process of bargaining between central and
local government - the major outlines of the centre's policy on
council house sales were defined as an election commitment and were
not subject to substantive modification through negotiations within
central government. Neither is it to suggest that the
negotiations within the centre are negotiations between equals -
the Treasury's relationship with spending ministries cannot be
characterised as ''equal bargaining''; although its position is

(25)

variable, it is often dominant

The differentiation within central government organisation
makes it impossible to conceptualise central government as a sinfle
pyramid structure. Instead, to use another spatial metaphor, the
centre is a mountain range; a variety of hierarchies with which
local actors interact. The hierarchies and organisational
divisions within central government are asymmetrical; for some

services in some parts of Britain there are many distinctive
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organisational units, while for others in other parts there are fewer

organisational units.

I1I. Local Government Cohesion and Differentiation

The term "local government" itself is a generic term for a large
number of individuals and organisations, associated with the S48 local
authorities with responsibilities for different ranges of services in
defined geographical areas within the United Kingdom(26). While the
generic ''local government' cannot be regarded as a single unit, the
local authority, as the body which employs local service deliverers,
can be. The institution of the full council is formally the single
source of legitimacy for the exercise of discretion within the
statutory parameters set by the centre. As one can argue that there
is a centre of the centre in central government organisation, so Gyford
also argues that there is a '"core'" of local government organisation:

The core of the local government political system is the

local authority itself, incarnate in the form of the Town

(or County, or City) Hall and the officers and councillors

who work within it. In strict legal terms the relation-

ship between these two sets of individuals is quite clear.

The officers, individually, are the appointed employees of

the elected councillors as a corporate body. The

councillors, again as a corporate body, rather than

individuals are vested with the powers and duties of making

decisions in the name of the authority. The officers are

employed to assist councillors in arriving at their
decisions and to put those decisions into Operation(27 .

There are three senses in which, on the basis of this principle,
a local government as a collectivity of groups and individuals within
a local authority can be regarded as a single organisation. First,
while in most authorities the full council meets regularly, ond when it
does meet it generally approves or refers back decisions taken by
sub-groups of councillors (in committees and sub-committees - see
below), the full council is the single source of legitimacy for the

apportionment of political leadership to local government departments
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through the allocation of committee posts(28). Second, the cor-
porate decision of the local authority is the sole source of
legitimacy and legality for raising revenue(ag); departmental
expenditure allocations and consequent rate, rent and charges levels
are not made by the departments themselves(BO), but are the result
of a process of interaction between different departments and
committees of the local authority and approved by the full council(31)o
Third, there are ''corporate' structures within local governments
which were intended, according to the philosophy behind their
introduction(Bzi to "develop and co-ordinate the policy of the
authority'". Local authorities have, since the early 1970s, intro-
duced management and committee structures designed to '"co-ordinate"
the activities of service departments and committees within the
local authority(33). wWhile the nature and the degree to which
"corporate' institutions have been introduced into local government

(34)

is highly variable s the principle of the introduction of

structures of corporate management, along with other developments

(35)

in "corporate'" planning, such as regional reports

(26)

and community
planning underline the formal status of n local government as
a single organisation - that the local authority should be able to

adopt a single approach to the delivery of a wide range of services

within a limited geographic area.

The three factors reflecting cohesion with local government
organisation coexist with two powerful fragmenting factors -

departmentalism and professionalism. Departmentalism refers to the

constellation of diverse goals and interests that result from the
organisation of local government actors into discrete organisational

units of committees and departments. On average there are, in



Scotland, 12.5 departments and 10.0 committees within regional
councils and 5.2 departments and 5.4 committees in district

(37)

councils

Departmental and committee organisation within local government
is variable within the same class of local authority. For example,
36 of the 53 Scottish districts have separate housing departments,
while in the remainder the housing function is incorporated within
a department with responsibility for other services, such as

(38)

planning Within the local government, departmental organisation

reflects the principles of organisation by process and organisation

(39)

by purpose Organisation by process means that similar
activities (e.g. accounting, hiring manpower) are the criteria for
staff organisation. Thus, for example, six ofthe nine regions and
21 of the 53 districts in Scotland have personnel departments, and
eight of the nine regions and 22 of the 53 districts have finance
departments. It also reflects the principle of organisation by
purpose since the '"service' departments and committees are defined
by their purpose - to deliver housing, education, leisure and social
work services. These departments serve different clients(qo),

employ different numbers of people, with different skills and

qualifications.

The importance of the organisation of local government into
discrete units is that departments and committees within
l6cal government can and do have differing goals and objectives.
They compete for scarce resources. The importance of department-
alism as a fragmenting factor with local government is stressed by

Rhodes and Midwinter since it is one of the main reasons for the



failure of the introduction of corporate management structures to
make any appreciable difference to the decision making process within

local government:

Departmentalism is far from dead. Indeed, the inadequate
application of corporate management has given it new life.
The variety of activities, the absence of defined objectives
and priorities and the problem of bringin; all the relevant
factors %E%o consideration at once allow separatism to

creep in ).

At the local level, the institution of the full council or the
institutions of corporate management do not provide the level of

cohesion that is found within central government through the Cabinet.

Professionalism refers to the constellation of diverse goals

and interests that result from the amalgam of different professions
that go to make up the local government service. Unlike the civil
service, there is no common local government employee code or common
career structure which applies to all services delivered
by local governments. A teacher makes his career in teaching
rather than in a local government service. Local government is
differentiated on the basis of professions(ua) since to belong to
a profession means to share, to a greater or lesser degree, an
identity with other members performing similar tasks; similar
career aspirations, a loyalty to the profession to which they belong
(either in addition to or instead of a loyalty to the local authority
which employs them) and possession of a similar body of technical
knowledge and assumptions of the importance of their tasks.
Stewart argues that:
Professionalism does bring in to local government a very
committed group of people who believe passionately, not in
the local authority, but in the roads, the schools, the
professional job. Professionalism also results in the
dominance of a particular way of solving problems. The

repertoire of solutions found wi&h§n a department are the
accepted professional solutions 3).



Professional groupings may overlap with departmental structures,

but they do not necessarily do so., For example, a housing department

may contain professional officers concerned with housing management
as well as officers concerned with technical aspects of housing
finance or house building and repair. As with central government
differentiation, it is difficult to quantify the degree to which
professionalism differentiates units within local government since
there are no unambiguous operational definitions of what constitutes

(44)

a profession . However, differentiation within professional

organisations, the difference between belonging to the Educational
Institute of Scotland and the Royal Incorporation of British
Architects, for example, is one indicator of the degree to which
local government is differentiated according to professions(AS)-
Precise numbers on the number of professional organisations is in
turn hazardous, not only because of the problems of differentiating
between what is, for example, a professional group and a trade union
(as with the Association of Chief Architects) but also because there
is no adequate source directory which can be used to locate these
groups. However, a search of the existing source books and the
establishment of contact with groups in 1979 revealed that there
were at least 31 professional groups to which senior local govern-
ment officers belonged; ranging from the large Chartered Institute
of Public Finance and Accountancy to the small Society of Directors
of Education in Scotland and including groups such as the Scottish

Institute of Environmental Health and the Association of Public

Lighting Engineers.

The relationship between central and local governuent is, in
aggregate, complex not only beccuse tnere is organisational

differentiation within central government but also because local
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government cannot be regarded as a single cohesiverorganisation.
Interactions between central and local actors take place within a
bewildering variety of organisational contexts; for example, the
interaction between cecniral :und local government may be the inter-
action between a minister and the local authority as a corporate
body, as approximated in the case of the Secretary of State for
Scotland seeking to compel Lothian Regional Council to reduce its
budget by £30 million in 1981/82, or particular departments and/or
particular bureaus within a department at either the central or
local level, as in the case of the interpretation of a particular
item of building control legislation. Or they may involve the inter-
action of different professional groups at both central and local
government level, as in the case of the Housing (Homeless Persons)
Act, as well as various combinations of these organisational contexts
in multilateral interactions within and between central and local
actors, as in the case of interaction over the Rate Support Grant

scttlement.

There are factors within the organisational setting of central
and local government which serve to reducec the complexity of central-
local government interactions. First, there are the national
representative organisations of local governments, the local

(46)

authority associations composed of councillors and "officer
advisers'. Second, there are professional associations; while
professionalism may fragment the organisation within an authority
the professional organisation brings together professionals from
different local authorities and may identify a single ministry as

a partner in relationships with other groups at the national and

local level. Third, there are ad hoc groups composed of local



and central officials and elected members such as the Gcottish iHousing
Advisory Committee and the Local Advisory Committee on Trading
Standards which convene to discuss issues in the delivery of housing
and consumer protection. Typically, consultations concerning the
issue of legislation or a circular or the negotiation surrounding the
Rate Support Grant do not involve all the whole range of possible
interactions between central and local government. For example,
when the centre consults on changes in the definition of capital
expenses under section 94 of the 1973 Local Government (Scotland)

Act it does not consult with each individual finance department of

a local authority or each individual chief executive, but rather
with the national organisation of finance officers (the Chartered
Institute of Public Finance and Accountancy) and chief executives
(Society of Local Authority Chief Lxecutives) as well as the
national organisation of local authorities (the Convention of
Scottish Local Authorities) and the Joint Working Party on Local

Government Finance.

In terms of the number of organisations which interact, then the
existence of these three types of national organisation adds to the
complexity of central-local government interactions. Central-local
relations cannot be seen solely as the relationship between individual
units at the centre and at the locality. The introduction of
national organisations into the picture involves greater complexity
since it introduces another relevant dimension to central-local
interaction - the interaction between professional associations,
local authority associations and ad hoc groups and actors within
individual local governments on the one hand and central government

on the other. In terms of the process of central-local interaction
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the introduction of national associations reduces the complexity since
it means that consultations between central and local actors take
place not at the level of multilateral contacts between individual
bureaus within central government and committees or departments at
the local level involving large numbers of actors, but between

relatively few actors in the forum of national organisations.

IV, Central and Local Government and Instruments

The focus of this study is the instruments of the centre - the
means through which the centre can secure that the activities of
local government are consistent with its preferences. In what sense
is it possible to talk about central and local government as single
and distinct organisations which issue and are subject to instruments?
The discussion of the complexity of the central-local government
relationship might challenge this conception on two main grounds.
First, there is no one set of central government (or local
government) preferences, rather there is a variety of preferences
among actors in different organisations within central and local
government that may conflict with each other. Thus the framework
might be criticised because there is no one set of central
preferences which serve as the basis for parameter setting. Second,
because there is a high degree of organisational differentiation
within central and local government,relationships between central
and local government are better characterised as relationships between
a variety of groups and organisations competing to secure their own
particular goals in which hierarchical distinctions tend to play a
peripheral role; according to Rhodes, complexity means that

hierarchical distinctions '"dissolve'.

61



In what sense, then, can one talk of the instruments of the

centre upon services delivered by the Rocality? Councillors

officials, academic commentators and journalists often make a

distinction between the policies of the centre and the policies of

local government because some policies, such as the sale of council

houses, the reduction of grant for local authorities and the
proposals to cap the rates are clearly central government
initiatives in the sense that if local government councillors and
officials had their own way they would not be introduced. Is the
conceptualisation of the centre as a single organisation and the
local government as a single organisation only valid at the level
of casual discussions of the system of local government while for
more sophisticated analyses the terms must be dropped in favour of
terms which describe more or less autonomously interacting groups
who happen to be employed by different institutions or elected by
different constituencies? In the context of this study it is
possible to talk about the preferences and instruments of the
centre because despite the complexity of the aggregate, any one
set of interactions is likely to be relatively less complex.

Even though the interactions might be relatively less complex,
there is still the possibility for conflicting preferences within
the centre. Yet within central government there is a hierarchical
system which can resolve these conflicts which can be applied to
multi-organisational settings. Thus it is possible to talk of
the preferences of the centre. Despite the undoubted ability of
local government actors to shape the preferences of the centre, and
how these preferences are formulated in the centre's instruments,
the instruments are still clearly <entral government instruments

since access to these instruments rests with central rather than

local government.



a) Complexity in the Aggregate and Relative Simplicity in the

Individual

The picture of complexity of central-local government relations
presented above is based upon the totality of relationships between
central and local government. They take place between different
departments, bureaus within local and central government. If one
wanted to try to map the whole network of actual contacts between
central and local government actors the likely result would be a
pattern resembling more closely a well used ice skating rink rather
than a coherent organogram . The complexity in this map of the
relationship results from the fact that the map includes the relation-~
ship between, say, social work professionals in local governments,
the professional organisation of social workers, the Convention of
Scottish Local Authorities, and a number of sections or bureaus
within the Scottish Development Department and the Scottish Education
Department as well as the similarly varied set of organisations and
groups involved in planning, police and sewerage. Yet actors in
central government and local government with responsibility for
sewerage rarely interact with central and local actors concerned
with social work; this is a logical consequence of organisational
differentiation. One can conceive of policy issues, such as the
provision of sewerage facilities for a social work homewhich might
involve contacts between social work and sewerage officials at the
national and local level. However, the picture of complexity at
the aggregate level is misleading since for any one particular
policy area there are likely to be relatively few actors and
organisations involved in the relationship. The previous section
has discussed how consultations between central and local government

are often conducted through relatively few actors within national
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organisations of professionals and local authority associations.
At the level of the individual authority, an official with
responsibility for one functional area of policy within local

government is likely to have most frequent interactions with his

counterpart in central government organisation without involving

the actors concerned with other services. Few actors within
central and local government are likely to have or, in order to
manage their relationships with their counterparts in central or
local government, need to have more than a casual acquaintance with
the issues involved in the central-local government relationship
outside their own sphere of professional or departmental interest.
For example, at the local level, a chief executive officer addressed
the Scottish Association of Chief Building Control Officers on the
matter of proposed changes in building control regulations:

I begin with a confession. I know absolutely nothing

about building control regulations in Scotland. We in
Midlothian have a perfectly competent building control
of ficer(47).

The functional specificity of many of the relationships between

central and local government is illustrated by an examination of the
circulars issued by central government departments in Scotland. In
the period 1977 to 1978 88 per cent of circulars referred to one
specific functional service alone (see chapter five). while in
principle the services delivered by local governments can all be
interrelated - indeed it was one of the assumptions of 'corporate
management' that they were(q8) - interactions between social work

professionals and housing managers, or police professionals and

planning officers are relatively infrequent.

The implications of this for the argument that the complexity
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of central-local government relations makes it impossible to talk ofv
the preferences of a centre is that while there may be a diverse
array of preferences and goals within different organisational
divisions at the central government level, for any one set of inter-
actions concerning a particular service, the number of organisations
involved and consequently the array of goals and preferences within
the centre is more limited than the aggregate picture suggests.

Not every set of interactions between central and local government
involves complex negotiation between different units of organisation
within the centre. The issue of guidance on the use of admixtures
in concrete does not involve a clash of preferences between 'spending
ministries' and '"non-spending' ministries, neither does a piece of
legislation allowing local authorities to license dog kennels and
breeders appear to involve complex bargaining processes across units
of central government organisation. The argument does not only
apply to the relatively obscure examples of dog kennels and concrete.
In the case of the restructuring of the system of housing finance
through the Housing Support Grant contacts between the centre and
local government were not contacts between all functional groups
within central and local government who might conceivably perform
tasks or deliver services related to housing, but between finance
professionals within central and local government. From a picture
of a potential plethora of interacting organisations, the focus

upon any one set of interactions on the basis of a particular
functional question presents a picture of relative simplicity
involving fewer actors and fewer organisations with different or

conflicting goals.



b) A Hierarchy Applicable to Diverse Organisational Settings

The argument that central-local government interactions are

relatively less complex than the aggregate picture suggests does not

mean that the relationship is one of absolute simplicity, with

relationships involving central and local actors with homogeneous
central and local government goals and preferences. In many cases,
such as the desire by a spending department to encourage a local
authority to spend more and expand services and the desire by another
to limit spending, there are diverse preferences. Does this mean
that one can only conceptualise central'government as a single entity
as distinct from local government where there is a common set of
preferences within the differentiated organisations of the centre?

Such an assumption ignores the fact that within the centre there is

a hierarchy (albeit imperfect) for establishing priorities among

diverse preferences.

While a particular set of civil servants in one department may
have preferences for a particular policy, the hierarchy of central
government organisation means that if their preferences are
different to those of a superior within the organisation, then the
preferences of the superior have priority over the preferences of
the individual civil servant. For example, while an assistant
secretary may be opposed to the cuts in local government expenditure,
he is obliged to accept the preferences of his hierarchical
superiors; a Cabinet decision takes priority over the decision of
the particular civil servant who actually meets local officials on

(49)

an almost daily basis Similarly, individual ministers are
obliged to accept the level of spending that the Treasury has

allocated (albeit on the basis of bargaining around marginal

increases or decreases) and cannot unilaterally decide to spend more.
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While organisationally the central government is internally
differentiated, and while there are different goals and preferences
within central government, the existence of a hierarchy within the
centre - a hierarchy within the civil service code and a hierarchy
of institutions which gives priority to the preferences of the
institutions of the centre of the centre such as the Gabinet and
the Treasury - makes it possible to talk of central government as
a single set of coordinated preferences. In this context, the
picture of central-local relationships which is based upon the
assumption that interactions are interactions between diverse groups
of autonomous organisations or groups each seecking to assert their
own preferences is a miéleading one. To be a central government
actor is to be integrated into a hierarchical structure where
hierarchical superiority can be applied to diverse organisational
settings. This is not, of course, to argue that all interactions
between central and local governments are directly attributable to,
for example, Cabinet or Treasury decisions. Rather it is to
suggest that where there are conflicts or divergences between groups
of actors within central government there is a hierarchy within the
centre which can authoritatively assert which set of preferences

have priority.

c) Instruments as the Property of the Centre

The complexity of central and local government interactionms
suggests that it is not possible to talk of instruments to secure
that the activities of local governments are consistent with the
preferences of the centre since the instruments themselves are
formulated after a process of interaction, often described as

(50)

"‘negotiation" or 'bargaining" between central and local
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government. While the evidence to support the proposition that
legislation, grant settlements and circulars are formulated following
a process of ''negotiation" will be examined in chapters turee, four
and five, it might be argued that because the centre is not the sole
author of the legislation, circular or grant settlement, the centre
cannot be the possessor of the instruments since they can be mani-
pulated by local government actors. This argument is raised by

Elliott when he argues that

The specific legislation, although it is legislation of

the "central'" Parliament, and sponsored by a '"central"
government department, may in fact have been initiated

by a local government. There are many examples ... of
policy decisions being effected in local povernment years
before they are ever formalised in '"central" legislation'51).

(52) (53)

Similar arguments are put forward by Rhodes and Dunleavy

However, the importance of the centre's instruments of influence,

and it is this which makes them central government's instruments,
is that they are issued in the name of central government, and
central government has control over the content of legislation and
circulars and the nature of the grant settlement. Only central
government has the ability to issue legislation and departmental
c¢irculars and alter the grants paid to local governments, and the

instruments of influence can be termed central.

\ What Does Scotland Add?

The empirical material used to discuss the quectious discussed
in chapter one is drawn from the experience of Scottish local
government. Much has been written about the differcences between
Scottish and English local government and central-local povernment

(54)

relationships and it is not intended to rehearse these arguments
again here. What specific differences, if any, does the focus upon

Scottish experience make to any conclusions drawn from the analysis?
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Possibly the first objection to the use of Scottish material is
that there is a distinctive central government ministry within
Scotland. The Scottish Office is different, so the argument would
run, from most other ministries which interact with local government
in the remainder of Britain (excluding the Welsh Office) because it
is a multi-functional department covering a limited territory of the
United Kingdom. While this of itself is nothing peculiar - by
definition the other ministries within the United Kingdom are also
responsible for limited territorial divisions (where limited is
understood as less than the whole), and other ministries such as
the Department of the Environment are multi-functional - the position
of the Scottish Office has meant that the policy lead taken by the
ministry responsible for a service elsewhere in Britain (either in
England or Lngland and 'Jales) is not invariably adopted by the
Scottish Office. Some observers have even described this as the
"autonomy' of the Scottish Office. It displayed its '‘autonomy",
for example, when distinctive arrangements were made for housing
plans and housing finance, and displayed a lack of ''autonomy'" when
the Housing (Homeless Persons) Act was passed despite an unwilling
Scottish Office. If "autonomy' means the absence of compulsion or
an obligation to pursue the policies initiated in other ministries,
then the Scottish Office is certainly no more 'autonomous'' than
other ministries with responsibility for LEngland alone. In this
sense the Department of the Environment is “autonomous'" from the

Home Office, and the term becomes meaningless.

Undoubtedly there are differences between policies for
different parts of the United Kingdom. Rose(55) distinguishes

between uniform policies (such as defence) which are uniform through-
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out the whole of the United Kingdom concurrent policies which are

"programmes intended to have the same function throughout the United
Kingdom, but delivered by different insti®'‘iows in differcnat
nations" which might include the sale of council houses with a common
policy intention -~ the mandatory sale of council houses at a dis-
counted price - administered by different institutions - in the case
of Scotland and England the Scottish Development Department and the
Department of the Invironment respectively. Finally there are

exceptional policies which are adopted and administered for one part

of the United Kingdom alone without any near equivalent concurrent
policy in other parts of the United Kingdom. Rose cites the example
of crofting reform as an example of completely exceptional legislation.
Most of the Gcottish Office's responsibilities are concurrent - account-
ing for 83 per cent of public expenditure and 89 per cent of

public employment. The differences between the policies of the
centre in different parts of he United Kingdom therefore lies less

in the existence of policies for which there is no near equivalent
elsewhere, but rather in the existence of differcnces in how these
concurrent policies are administered. while, for example, education
is a concurrent function, within the statutorily established

principle of free school education and a statutory age for school
attendance and other statutorily guaranteed provisions for education
throughout the United Kingdom, there is variation in the application

of these policies, Indeed the differences are so strong that Scotland

(56)

is generally described as having a distinctive educational system

The Scottish Office, as other ministries, is a Whitehall
Department subject to the same civil service code and the same

hierarchy within the centre as other departments. The Secretary
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of Gtate for Scotland may bargain within the Cabinet for "Scoztisa

w(57)

necds y a@s ministers responsible for specific functicrnal areas
of policy may bargain for the purticular neeis of, sazy, educaticn

or social services or defence. But lixe other ministers the
Secretary of State is also subject to tuc collective responsibility
of the Cabinet and is obliged to accept the decisions of the

United Kingdom Cabinet as authoritative and binding. In this sence,
the derivation of the empirical material for this thesis from
Scottish experience does not limit the validity of the study to an
area which is populated by one tenth of the population of the United
Kingdom since while there are distinctive features about the
organisation of central government in Gcotland as well as the
characteristics of some of the policies it administers, the

differences cannot be interpreted as meaning there is a ''separate'

central government in Scotland.

A second objection to the use of Scottish muterinl to examine
the instruments of central government in Britain might be that
Scotland has its own distinctive local government system(56)-
Since the thesis is concerned with the instruments of influence
upon local government activities, how far are the conclusions
limited to 3cotland because the activities of local goverm.ents
in Scotland are different from those in ~neland? There are thre=~
answers to this objection. First, while local governments in
Scotland e responsible for the delivery of a different range of
services to local overnments in tn;land and Wales - they are
responsible fur water, for example, and not responsible for the

delivery of student grants for higher education - the differences

are relativelv minor. In Scotland water and sewernge account for
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2.+ per cent of tot:l current expenditure a.: 2. ver c=n- of locnl
manpower, while e<ducation rants account for 2.5 ner cent of total
current expenditure in Ingland @nd Vales (manpower figures for tlis
: : {52) .
aspect of the education service are not availabl-)”"’. Secosni, to
require that sepnrate analysis of tne instrurments of influence must
be conducted where a local government fulfils separate functiorn-
would imply that a generaliseable study would lLizve to deal seprrately
with the 16 different types of local government - each with a
et iy : : . (60)
distinctive pattern of responsibilities - in the United Kingdom
since metropolitan counties and non-metropolitan counties,
metropolitan districts and non-metropolitan districts, the Greater
London Council and the inner and outer London boroughs, for example,
all have distinctive sets of functions. Third, if taken to its
logical conclusion, then no generalisations about the system of
local government, even within kngland or a limited portion of
tnirland would be possible since, in principle, the range of functions
fulfilled by each individual local authority is unique. Hart
argues that the existence of local Acts of Parliausent is:
one of the nore important reasons why it is impossible to
zive a complete picture of the functions of local govern-
ment in sngland. Any statement of the powers given by
general Acts may give an entirely false or inadequate
impression of the powers of any one particular authority,
and must always b? read subject to the local Acts applying
in any given ures 61).
while this is not to state that the system of local government in
Scotland does not have some distinctive characteristics, these
characteristics do not lead us to expect that the uce of instruments

will substantively differ between Scotland and the remainder of

Fritain.

There are undoubtedly differences betwcen Scotland snd sngland
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has never been explored in a systematic manner. Hood and Durncire's
study finds little evidence in the structure of contral adniristration
in Scotland to suggest a distinctive Scottish admiristrative style(65),
yet there are no couparative studies of a "culture'" or "style" among
locaY governnent officials. If, however, it were possible to
construct a framework for analysin; "style" or "culture" in local
governrent, then it is unlikely that it will yield a Scottish versus
snglish difference in attitudes to central rovernment. The willing-
ness to accept the vreferences expressed by central government is
likely to vary within England and Scotland as much as it is lilkely

to vary between Scotland and ingland. One may hypothesise a number
of conditions which lead to the preparedness to accept the preferences
of central government; the size of the local anthority(66) nay
influence preparedness to accept central preferences since a large
local authority such as Strathclyde, which conti:ins half of the
Scottish population, may perceive that it has a wide popularly b.:sed
legitimacy which can challenge the legitimacy of the preferences of
the centre. The political control of the local authority is another
important influence upon the willingness of local actors to accept
central government preferences; party politicians, as, for exanmple,
in the case of Conservative councillors during the comprehensiv-
isation of schools under the Labour government in the latter part of
the 1960s or Labour councillors under the financial stringency of

the Conservative government of 1979, may be less prepared to accept
the vreferences of the centre when the party in government at the
centre proposes activities which their own party opposes. The
degree of professionalisation within the authority may affect the

willingness to accept central government preferences since a defining

74



characteristic of professionals is tazt they :rofe -5, in wverett
Haphes' words:

They ;rofess to know better than others the natur: of

certain matters ... 1he professionals claiu the

exclusive ri:ht to give the kind of advice derive: from

their special lines of knowledge(87).
An authority with a director of administration, for example, who
specialises in scrutinisin; planning law within the Jociety of
Uirectors of Administration in Scotland is less likely to accent
the guidance of a central department over the interpretation of an
item of planning law uncritically than an authority in whic. the
director of administration has little more than a basic legal
training. What is important here is not whether these possible
influences on the "willingness' to accept the expressed prefercnces
of the centre actually do explain variations in this disposition.
Rather the discussion of these three factors, size, political
control and professionalisation suggests that if they do, then
this disposition is likely to vury just as much within Scotland and
England s between Scotland and England because the factors which
micht influence this ‘disposition vary. Scotlund contains local
authorities which are among the largest (Strathclyde witﬁ 2.5
million inhabitants) and the smallest (Nairn with under 9,000
inhabitants) in the United Kingdom, the political control of local
governments i:s a variable throughout Britain as is the degree to

which the chief officers of any one local authority possess a

specinlised body of professional technical knowledge.

Thisstuly is concerned with the instruments that tne centre 1in

lritain can use to influence the activities of local governments.

To arsue that the conclusions apply to Britain although the empirical



material is derivel from Scottisn experience does nct require r=iiing

-

i

the assumption thit 5Scottish, En-lish, '~1ls: and Horthern Irel:;
central and local ;overnment and central-local relations are
identical. They arc not. Ruther it is based upon the recognition
that for the purposes of the frameworlk outlined in chanter one,
there are no relevant substentive differences which imply that tie
instruments of laws, money and advice havz unique properties and are
employed in a unique manner and have a unijue effect ia 3cotland,

with conclucions based on Scotland inntpplicable elsewhere in the

United Kingdon.

VI Conclusions

Interactions between central and local —rovernment take place
at a variety of levels, different levels within the civil service
and local governm~nt department hierarchy, at the level of the
elected member or minister, ~nd between actors within a variety of
organisational units - professions, ministries, departments,
bureaus, committees, and national organisations of local :overnment
councillors and officials. The existence of a hierarchical
structure within central and local government and the fact that
central government has access to the use of instruments of laws,
money and advice, means that it is possible to talk of the instrurments

of central povernment rather than the instruments of laws, money and

advice as "resources'" in an equal bargainin; relationship between central
and local government actors, where internal differentiation and the
resultin: complexity mean that the hierarchical distinctions betw-en

centr::l and local government disappear.

he question is not how the centre, conceptualised as the

76



Cabinet or the Treasury, for exanple, influences local government
decisions.  Vhile this chapter has argued that the existence of a
hierarchy within central government makes it possible to talk of a
centre in the United Kingdom, it has not sought to suggest that all
preferences of the centre are formulated by the Cabinet or the
Treasury. The hierarchy within the centre merely reflects the
existence of institutions which may establish priorities of
preferences. The preferences may be formulated at any level within
the centre and in a variety of organisational settings. Rather the
problem addressed in this thesis is how the centre, in whatever
organisational context, influences the activities of local overn-
ment again, in whatever organisational context. In some cases it
is more appropriate to define the centre as the Scottish Office, in
other cases a particular department or bureau, or to define the
local as a particular department or a bureau within that department.
Nevertheless, at whatever organisational level one uses the terms,
the organisations which do interact can be clearly defined as

central or local government organisations.
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THE ROLE OF LAW
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I. Laws and the Study of Central-Local Relations

Political scientists in Britain have uevoted much effort to
studying how laws come to be passed. Less attention has been paid
to the question of the significance of legislation for the groups
or activities to which the legislation is addrecsed.  Juat happens
to laws once they have reached the statute book? Rather, how do
they affect the behaviour of those they were intended to affect and
why do they have such effect341) Wiile there are (relatively) few

(2)

case studies of particular items of legislation y political
science has not derived a conceptual framework, or indeed any
empirical material on legislation as an instrument for the achieve-
ment of policy changes. This lack of attention is especially
surprising in the field of central-local government relnationships
since a large number of commentators have alluded to (that is,
without discussing its implications) the capacity of the

centre to change the'Whole welationship' between central and local
government through passing legislation which, for exawmple, limits
the ability of local governments to raise local taxes and determine

(3)

levels of expenditure .

The absence of studies of law in the recent literature on

b)

central-local government relations( can possibly be understood

(5)

as a reaction against the "excessive legalism" which was, so

Stanyer argues, present in earlier studies of central-local govern-
ment relations - often given the title of the '"conventional wisdom"

(6

of central-local relations The description of ''excessive

legalism' suggests an approach to understanding central-local
government relations that assumes that a good account of the

content of statute books, of the laws according to which local
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governments deliver services, will give an adequate description of
how central and local government actually interact in the everyday
business of delivering services. The criticism of a "conventional
wisdom', like many generalisations of a relatively large and diffuce
body of literature, fails to take account of the insights offered
by a number of particular authors. ror example, Chester(7),

(8) (9) (10)

Finer s Robson and even Cross' legal text

offer more than
an acknowledgement of the importance of the complex non-legal

dimensions in central-local relations.

However, the criticism of a '"conventional wisdom" preoccupied
with little more than listing what is statutorily possible or
compulsory for a local government to do, and assuming that local
governments actually do precisely and exclusively what is set out
in statutes, is justified in the case of some of the less analytical

(1)

earlier studies and is particularly justified if one is
concerned with the way in which the earlier studies have been inter-
preted (or misinterpreted) by those outside the field of urban
politics or local government studies in Britain. A leading text-
book, for example, on British government may be interpreted as

(12)

accepting the '"'agent" model of describing central-local
relations based on ''excessive legalism' when it states '"In Britain,
local government is entirely subordinate to the central government.
The local authorities can only engage in activities for which they
have statutory authority, and they must perform the tasks that are
demanded of them. ««. Legislative control is thus the most
"(15)

fundamental form of central control over local government .

Or similarly, Yates' study of the factors which have led to

"ungovernability" in United States cities argues that these factors
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are absent in Britain because local government is an "agent" of the

centre, and cites Robson's Local Government in Crisis as verification

of his rather terse description of central-local government relations

in Britain' ™",

In so far as the earlier literature can be characterised as
displaying "excessive legalism'", the critics of the '"conventional
wisdom' can perhaps be described as displaying alegalism - they have
not developed any coherent approach to understanding the role of
laws in the relationship. There is agreement that the relationship
is not adequately described by reference to laws alone, yet the role
of laws is generally poorly conceptualised. Dearlove, for example,
implicitly argues that laws have no effects upon local government
when he quotes one senior councillor:

"Some law is cut and dried and there is nothing that you can

do about 1it. But there is a lot you can do, and one can

invariably find a law to enable you to do something that you
want to do. I can't think of an instance when someone said

'let's do something' and they were told 'no, it's impossible,

the law won't let us'." An Officer of the Royal Borough

made much the same point '"You can always find a law to enable

you to do something and the officers are to blame if they

can't advise members as to how to do something they are keen
to do. It is not so much a questi?n of why something can't

be done, but how they can be done'" 15),

Laws, according to this argument, place few constraints upon local
government decision making (over and above influencing how rather
than whether something can be done). Intuitively, this argument
appears implausible; the fact that local governments in Scotland
are not allowed to levy supplementary rates constrained the actions
of Lothian Region in deciding how to respond to a proposed cut of
€47 million in grant in summer 1981. Indeed, Dearlove's own

(16)
analysis of the reorganisation of local government shows how

local government decision making processes can be fundamentally

affected by one law - the Local Government iAct of 1972.
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For the most rart, the recent literature is ambivalent about the
question of the role of laws in central-local government relations.
For Stanyer, for example, the earlicr literature over-empnasised the
importance of law, yet laws remain the basic constraint within wihich

(17)

local governments operate Rhodes' analysis argues that laws
are one of the many '"resources" that central (and local) governments
can employ in a bargaining relationship, along with other resources -
financial, hierarchical, political and informational - and thus
""devaluing" the role of laws in central-local government relations
from their apparent primacy in the earlier literature(18)- lowever,
in apparent céntradiction he also argues that:

central government, through its control of constitutional-

legal resources, is able to precisely determine its

relations with local authorities. Such a move can be
described as a strategy of 'authoritative allocation' ..

(19)

In the recent literature the treatment of the role of laws is little
more specific than a statement that laws are "not quite as influential
as the alleged '"conventional wisdom'" tended to assume, yet their role

as influences on local governments cannot be dismissed, indeed, at

times the influence is '"'very strong'.

The framework presented in chapter one does not make the
assumption that the nature of central-local government relationships
as well as the actual activities of local governments can be under-
stood solely by reading and understandin;; the volumes of statutes
which apply to local governments in the same way that the stylised
"conventional wisdom" might make such an assumption. Laws, instead,

can be understood as instruments which collec tively set parameters

within which local governments deliver services. The parameters
set through the centre's instruments are not necessarily tight

parameters; indeed, chapter one discussed a number of conditions
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under which one would expect the centre to set loose parameters.

Nevertheless, the framework recognises the fundamental importance

of the role of laws in the central-loc:il relationsiip. Laws set

the parameters within which other instruments - financial and
advisory - are used. . Central government cannot encourage local
governments or provide incentives to local povernments to engage
in activities which are illegal - for example, it cannot encourage
local governments to stop local transport for school pupils if

local governments have a statutory obligation to provide it(20)~

This chapter examines the role of laws as instruments of
influence. The first part of the chapter describes "local govern=-
ment legislation". The laws which affect local jovernment are not
clearly designated as local government legislation in a way
analagous to the manner in which purely Scottish legislation is
often indicated by the suffixing of any Act with "(Scotland)".
There is no clause in legislation which states that '"this act shall
apply to local governments'" in a similar manner to clauses in
legislation which state that '"this Act shall apply to Scotland".
Instead, there is a variety of laws which affect local governments
in different ways. For example, while an item of legislation
such as the Scottish Development Agency Act 1975 affects local
governments - local governments interact with the Scottish Develop-
ment Agency - local governments are not the prime focus of the
legislation in a way that, for example, they were in the Local
Government (Scotland) Act 1973. The first part of this chapter
explores the question of what is the relevant body of legislation

which affects local governments.
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The second section of this chapter examines the policy areas
which the centre seeks to influence through its use of legal
instruments. Chapter one argued that the centre might seek to set
tight parameters for the delivery of some local services in contrast
to others  either because of the disposition of the centre to set
tight parameters or the ability of the centre to set tight nurumeters.
The second section asks the question are laws more likely to be used
to influence certain policy areas of local government service

delivery rather than others.

The third section examines the role of laws in shifting the
parameters within which local governments deliver services. Many
items of legislation, such as the Indecent Advertisements Display
Act 1976 - which allows local governments (as well as health
authorities) to display in public places posters advertising treat-
ment for venereal disease - can be termed parameter modification
since they have a relatively minor effect upon the services delivered
by local governments and do not involve any substantive shifts in
the parameters within which local governments deliver services.

On the other hand, legislation such as the sducation (Scotland) Act
1945 shifted the parameters within which local governments deliver
services by defining new services and new clienteles. The question
of the use of laws to shift parameters within which services are
delivered is one of the use of legislation to produce substantive
changes in what local governments do as opposed to making relatively
marginal changes in the framework within which local governments

deliver services.

The fourth section looks at the negotiability of legislation.

A number of studies have emphasised the role of local authority
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actors, particularly through the local authority associations and the
professional organisations of local government officials, in the
drafting of legislation(21). Hdow far does this mean that legi-
slation cannot be characterised as a "central sovernment" instrument,

reflecting the preferences of the centre, but rather reflects, to a

greater or lesser extent, local government preferences?

The fifth section examines how far l2gislation constrains local

governments. In chapter one it was argued that influsnce is the
ability to secure that the activities of local governments are
consistent with the preferences of the centre. How far do laws
constrain? The explicit assumpfion in the first chapter is that
laws are an cffective constraint upon local povernment activities -
they provide the framework within which local governments exercise
discretion and within which the centre seeks to influence local
activities through the use of financial and advisory instruments.

what is the evidence to support this assumption?

For a political scientist any study of the role of laws in the
relationship between social and institutional groups is likely to be
a difficult one. Laws are written in a technical language for which
they rarely have any training. They are often long and
complex documents which are impressive, at least to the non-
professional, solely by virtue of the apparently infinite variety
of topics they deal with. Yet the role of laws in the central-local
relationship is an aspect of the rclationship between central snd
local government which, to use Dearlove's words coined in his

critique of legalism, is based upon "hunches and partial research'.

In this chapter the role of laws is examined on the basis of a
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census of laws relating to Scottish local government reaching the
statute book between 1970 and 1979. Undoubtedly, the time period
selected affects the content of the legislation discussed in this
chapter. For example, an earlier time period, say the 1960s, would
possibly yield fewer examples of lerislation concerned with the
structure of local government and more legislation concerned with
expanding services such as education and social services. However,
this chapter is not primarily concerned with a discussion of the
content of legislation affecting local government, but with
establishing how far the centre can use laws to set the parameters
within which local governments deliver services and secure that the
activities of local governments are consistent with its preferences

whatever they might be.

II. What is Local Government Legislation?

Laws are a visible and discrete output of legislatures and
executives. A law is understood to be a general or local act of
Parliament or Statutory Instrument issued by central government under
statutory authority(ZZ)- On average, in the years 1970-1979, 66
general Acts, 41 local Acts and 2,120 Statutory Instruments (local
and general) were added to the statute book (see table 3.1). 1In
the whole ten year periody, a total of 22,276 laws were added to the
statute book. Some of these items of legislation amend, repeal
or consolidate existing legislation(BB), however even taking this
into account, povernments are prolific issuers of legislation.
How much of this legislation can be classified as instruments of

influence upon services delivered by local governments? How much

of this legislation affects local governments?

90



Table 5.1

Laws added to the Statute Book 1970-1779

Year General Acts Local Acts statutory
Instrurmznts®
1970 53 8s 2,04
197" 81 58 2,178
1972 80 53 2,076
1973 69 36 2,236
1974 58 37 2,227
1975 86 36 2,245
1976 53 38 2,245
1977 53 23 2,202
1978 59 21 1,980
1979 60 oL 1,770
Total 657 411 21,202
Average 1970-79 66 41 2,120

Sources: Statutory Publications Office Statutory Instruments
(London: HMSO, annual);
The Local and Personal Acts Tables and Index
(London: HMSO, annual) ;
Public General Acts (London: HMS0, annual).

* Includes both local and general Statutory Instruments.

The definition of legislation which affects local government is
problematic. There are a number of ways in which legislation may
be defined as affecting local government. First, an item of
legislation may directly affect local government by referring to the
institutions of local government or the scrvices delivered by local
governuments almost exclusively. For example the Local Government
(Scotland) Act 1975 relates almost exclusively to the institutions of
local government and the services it delivers. The Act does have
repercussions for other public bodies, such as health boards(zu),

yet the main concern of the legislation is with local government;

it can be termed as having a direct effect upon local jovernment.
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Second, legislation may affect local government although the main

provisions of the legislation are not directly concerned with local
governments or the services delivered by them. For example, the
Scottish Development Agency Act 1975 was primarily concerned with the
institution of the SDA(25), yet it has some implications for local
governments since the SDA has powers to lend financial support to
local governments for carrying out environmental improvement schemes.
In the East End of Glasgow the SDA has been given the task of
''co-ordinating" the activities of Strathclyde Region and Glasgow
District among other public bodies in the Glasgow Eastern Areas

(26)

Renewal Scheme . This effect of legislation is termed as having

an indirect effect upon local government.

Third, legislation may affect local government because local

government is a large organisation. This refers to legislation

which applies not only to local government but to all or a number

of organisations of which local government is but one. Tor example,
the kmployment Protection Act 1975 affects local government because
staff within local government are subject to the provisions of this
Act, as are staff in other firms. Similarly, local government is

affected by the Race Relations Act of 1976 as are all employers.

Fourth, laws may affect local governments as enforcement

agencies. This means that the main provisions of the legislation
are to add to or to amend the body of legislation governing the

behaviour of individuals or groups which local governments must

enforce - for example legislation which affects the obligation of
firms to consumers either in weights and measures legislation or
consumer protection legislation or the limitations upon the dumping

of wastes in pollution legislation. A separate category under this
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heading is legislation affecting criminal law in which police officers

as local government employeces are given the tasi of enforcing this

legislation.

In the period 1970-1979 132 Acts of Parliament affected local
government in one of these ways (sce table 3.2) - 28 per cent of all
Acts of Parliament passed in this period. On average, local pgovern-
ments witnessed 18 items of new legislation which affected them ner
annum. Precisely how these 182 items of legislation affected local
governments can be seen in table 3.2. The largest sincle category
of laws are those which have an effect upon local governments as
enforcement agencies (35 per cent of all laws affecting local
governments) of which a large portion (19 per cent of all laws
affecting local governments) are police enforcement legislation.
Only slightly fewer laws (31 per cent) had an exclusive effect upon
local governments - affecting directly and exclusively local govern-
ment institutions or the services delivered through them. There
were fewer laws which had an indirect effect upon local governments
(18 per cent) or which affected local governments as large

organisations (16 per cent).

Table 3.2

Laws Affecting Local Governments:
Acts of Parliament 1970-79

Type of effect Number of Laws % of Total
Enforcement agency: 63 35
Police (35) (19)
Other (28) (16)
Exclusive 57 31
Indirect 33 18
Large Organisation 29 16
132 100
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Laws, insofar as tley affect local covernzent, cannot ba seen
purely as a set of instructions exclusively directly issued to locu?
goverrments. Laws which affect locul overnient and local covernnent
almost exclusively make up under one third of the totality of laws
passed which can be interpreted as affecting local governments.
Instead, a large proportion of laws affect local governments through
less direct means through their effect upon other organisations or
groups or upon the behaviour of individuals or groups which local

governments must enforce.

IIT. The Policy Areasof Legislation

Which policy areas are more likely to be covered by laws? The
doctrine that all services delivered by local jgovernment are
delivered on the basis of the vires granted local authorities by
central government legislation means that any service delivered by
local governments is covered, either directly or indirectly.
However, one would not expect all local government services
to be covered to an equal degree by centrnl government
legislation. One would expect the degree to wiich central govern-
ment issues legislation for particular services to vary according
to the disposition of the centre to legislate and the ability of
the centre to legislate for a particular policy area. The dis-
position of the centre to set legally defined parameters for a
service through statutes may vary, as Griffith has suggested,
according to the 'philosophy'" of the particular government depart-
ment concerned. A "regulatory' department is more likely to issue
legislation than a promotional or laissez-faire department (see
y(27)

chapter 2 Griffith also argues, and this i6 supported by

Gill (28), that within a department different organisational units
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are likely to have different philosophies of their role in relation to
the development of local services. It is not possivle to break

down the legislation by the division within the wcottisn Cffice

(e.g. SHHD, SDD) sponsoring the legislation since, unlike circulars
(see chapter five) legislation is generally sponsored by the ministry.
Alternatively, one policy area, for example finance, might have a
higher priority within central government than another, for examnle
the delivery of leisure services, and therefore be more likely to be
subject of central government influence through each of its
instruments including legislation. The ability of the centre to
legislate for any one particular policy area may vary with the
characteristics of the policy area which male it more amenable to

a set of codified rules. For example, it is relatively easier to
stipulate amounts of money than the '"quality" of a library service

in an item of legislation.

Table 5.3 presents a breakdown of legislation issued in the
period 1970-1979 broken down by groups of policy areas. Undoubtedly
there are problems with any one definition of '"policy areas'" as
there are problems with the definition of a discrete '"service'.
However, the figures in table 3.3 offer an indication of the types
of policy areas which are the most frequent topics of central
government legislation. Fach law passed in 1970-1979 was coded
as affecting a maximum of three policy areas, therefore the total
in table 3.3 is greater than the total items of legislation affecting
local government passed in the period. The most frequent policy
area for legislation is the category of fire, police (including
criminal law) and civil defence (55 laws or 24 per cent) of which a

large portion (35 - see table 3.2) are items of lepgislation where

95



enforcement rests with the police. Apart from this category of
legislation, the category concerned with finance, rates and rebates
is the second largest category (18 per cent of the total), followed
by public and animal health and hygiene and consumer protection

(10 per cent), planning, land, countryside and environment

8 per cent) and manpower (7 per cent). Somewhat surprisingly,

the larger services, in terms of financial resources, of housing

(7 per cent), education (5 per cent), social work (5 per cent) and
roads and transport (2 per cent) were the subject of fewer laws in
this period. The otherscategory (15 per cent) includes a diverse
set of items of legislation covering policy areas such as

electoral procedures, registration of births, deaths and marriages

and licensing.

Table 3.3

The Policy Areas of Legislation Affecting

Local Government 1970-1979

Policy Areas Number of Items % of Total
Fire, Police (including crime)
and Civil Defence 55 2k
Finance, rates and rebates 41 18
Public & Animal llealth, Consumer
Protection 22 10
Planning, Land, Countryside
and Environment 19 8
Housing 15 7
Manpower 17 7
Social work 11 5
Sducation 1 5
Roads and Transport 5 2
Others | 34 15
Total 230 101

* Ppercentages add up to 101 due to rounding individual percentages.
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The fact that only 17 items of legislation were coded as having
three policy areas means that only 31 items of legislation (17 per
cent of the total of 132) affected more than one group of policy
areas. For 87 per cent of items of legislation the legislation

was function specific; legislation for education affects education

alone, or legislation for public health rarely has implications for
other functional services delivered by local governments. Of the
31 items of legislation which affected more tnan one policy area,
21 affected finance or manpower plus the particular functional

service rather than two or more distinct functional policy areas.

Leaving aside the legislation which stipulates codes which the
police are obliged to enforce, the lurgest portion of central
government legislation is concerned with local government finance
(e.g. the Local Government (Scotland) Act 1975) or financial aspects
of specific locul government services (e.g. the Police Pensions Act
1976). The importance of financial legislation suggests a greater
concern at the centre with the financial aspects of local government
activities than with performance in specific functional areas.

This can be interpreted on the one hand as the consequence of the

pgreater mutability of the financial environment of central-local

government relationships — inflation, for example, requires the

ad justment of the arrangements for financing services delivered by
IC

local governments(“g-and on the other it displrys the importance

of finance in the public sector as a concern of central governments

at least in the 1970s.



IV. How Far does Legislation Shift the Parameters within which

Local Governments Deliver Services?

Politicians as well as commentators make listinctions between
"major'" and "minor'" legislation. For example, Henderson's listing
of legislation in Scotland in the 1970s makes implicit assumptions
about what is "major" and what is "minor". For example, she arjues
that the Roads (Scotland) Act 1970 is a "major" item of legislation,
while the Administration of Justice (Scotland) ict 1970 is ”minor”(BO)-
Undoubtedly the evaluation of legislation as "major" or "minor'
depends upon the perspective adopted. For social worker, the 1975
Children Act may constitute a '"major'" piece of legislation, but for
a chief executive it may be considered '"minor'. Chapter one
suggested that for the purposes of this thesis, the question could
be posed in terms of the nature of the change in the parameters
introduced through an item of legislation. There are five types of
change; consolidation, adjustment, overhaul, modification and parameter
shift which are differentiated according to the nature of change implied
in the instrument (formal, reactive and active change) and the
pervasiveness of the instrument for the services delivered by local
governments. How can the instruments be classified according to

these two sets of criteria?

a) Pervasiveness

One method of deriving an indicator of the degree to which an
item of legislation has a pervasive effect upon the delivery of a
service is offered through the listing of legislation in the Index

to the Statutes(31). The Index presents the statutes relating to

the services delivered by local governments not only for the

particular service area (e.g. police and education) but also for



discrete sets of activities within these particular services (e.g.
rights of criminal suspects, finance, provision of schools, and
rights and duties of parents). The index in the Index gives a
chronological list of legislation included in the volume as well as
separate references to the service areas which the legislation
affects as well as the discrete activities within these areas which

are affected by the legislation.

(32)

The basis of this approximate indicator is the number of
separate references to different policy areas and discrete activities
within these policy areas reported in the index of the Index for each
item of legislation for the period 1970-1973 (the latest year
covered by the current Index). Table 3.4 presents the number of
laws in five frequency groupings as well as some examples of
legislation at the upper and lower end within each group. The
examples of the legislation in table 3.4 iumediately display the
problems of the use of the raw numbher of references cited in the
Index as an indicator of the degrec to which the legislation shifts
the parameters within which local governments deliver servicecs.

The list of legislation includes legislation which has only an
indirect effect upon local governments (e.g. the Scottish Develop-
ment Agency Act 1975), which affects local government as a large
organisation (the Conveyancing and Feudal Reform (Scotland) Act
1970), or which refers to local governments as enforcement agencies

(e.g. the Prevention of Terrorism (Temporary Provisions) Act 1376).
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Table 3.4

The Variable sigunificance of Lejislation Passecd

between 1970 and 1978:

Number of Jeparate

References listed in the Index to the Statutes

wxamples of Laws

Number of Number of Percentage At Lower .nd At Upper and
References Laws of Laws of Band of 3Band
o* - 4 97 57 Reservoirs ict 1975 Building (Jcotland)
Act 1970
5 -9 21 12 New Towns (Scotland) Vehicles (Excise)
Act 1975 Act 1971
10 - 14 1% 8 Prevention of Town and Country
Terrorism (Tenp- Amenities Act 1973
orary Provisions)
Act 1976
15 - 19 7 4 Scottish Development Conveyancing and
Agency Act 1975 Feudal Reform
(S5cotland) Act 1970
<0 and over 30 18 Consumer Credit Local Government
Act 1974 (3cotland) Act 1973
TOTAL 169 99%* - -

* A value of zero is given to legislation which has not yet come

into force.

** DPercentages do not add up to 100 due to rounding.

Source: Statutory Publications Office Index to the Statutes

(London:

HMSO, 1980).
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Table 342

Llegislation with a Pervasive .ffect upon the l'.r ra2ters
within which Local Governments Deliver Lervices 1970-1976

Legislation (number of references in braclets)

Local Government (Scotland) Act 1973 (265)

National Health Service (Scotland) Act 1972 (52)
Children Act 1975 (51)

Local Government (Scotland) Act 1975 (42)

Community Land Act 1975 (31)

District Courts (Scotland) Act 1976 (27)

Roads (Scotland) Act 1970 (27)

Chronically Sick and Disabled tersons Act 1970 (26)
Fire Precautions (Loands) Act 1971 (47)

Town and Country Amenities Act 1974 (14)

Licensing (Scotland) Act 1976 (14)

Housing (Scotland) Act 1974 (14)

Lotteries and Amusements Act 1976 (12)

Police Pensions Act 1976 (11)

Education (Lcotland) Act 1976 (10)

Housing (Financial Provisions) (Scotland) Act 1978 (9)
Housing (Homeless Persons) Act 1977 (8)

Housing (Rents and Subsidies) (Scotland) Act 1975 (7)
Housin~s (Financial Provisions) (Scotland) ict 1972 (7)
Town and Country Planning (Jcotland) act 1972 (7)
Safety of Sports Grounds Act 1975 (1))

Rating (Carnvan 3ites) Act 1976 (5)

If one excludes these items on the grounds that while they may
show up as pervasive in terms of the number of references in the
Index their pervasiveness does not refer primarily to their effects

upon the parameters within which local governments deliver services,

and if one sets a relatively low threshold for ascription of

o
ro

pervasiveness at four references or above in the index, then
items - 13.0 per cent of the total of 169 - can be termed as
pervasive. These are listed in table 3.D. The measurc is a crude

ordinal one, but it produces a list of pervauive legislation which

includes muay items which one might have expected on a priori grounds -
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the 1973 Local Government (Scotland) Act and the subsequent lLocal
Government (Scotland) Act of 1975 the District Courts ict 1975, and
the National Health Services (Scotland) Act 1972.  ill of these
acts relate to the reorganisation of local government services in
the 1970s. In addition there are some major service related Acts
such as the 1975 Children Act and the 1970 Chronically Sick and
Disabled Persons Act 1970 (originally only applying to a limited
extent in Scotland, but through subsequent legislation extended
almost in its entirety). The list also includes three items of
consolidating legislation - the Town and Country Planning (Scotland)
Act 1972, the Town and Country Amenities Act and the Police
Pensions Act 1976. In nunerical terms, the bulk of legislation
affecting local government (147 or 87.0 per cent), is not pervasive,
affecting relatively limited aspects of the parameters within which

local governments deliver services.

b)  The Nature of the Change

As was discussed in chapter one, it nay be assumed that the
introduction of legislation as the invoking of any instrunment, seeks
to make some change in the status quo, whetier this is a
formal, reactive or active change. What type of changes does

legislation seek to make?

The simplest type of change to identify is the legislation
which makes purely formal change: consolidating legislation.  This
legislation is often introduced to Parliament with the explicit
statement that the le;islation is consolidating, and recognition of
consolidating legislation poses few problems of identification.

There were 21 items of lepislation which reflected only a formal

102



change in the parameters within which local rovernments deliver

services - 21 or 12.4 per cent of the 169 items of lerislation.

The distinction between active ~nd reactive change is sowmewhat
more difficult to nake. There are no quantifiable indicators that
may be taken, as in the casc of the discussion of the pervasiveness
of the legislation, and existin~ distinctions between types of
legislation, such as the distinction between '"policy" and
"administration'" legislation, do not gauge this dimension of the

(33)

nature of the change In order to assess the degree to which
legislation seeks to make active change, the lesislation for the
period 1970-1978 was examined and the question was posed of whether
the legislation allows or mandates local governments or other bodies
to do things that were not allowed or permitted to do before. iis
differentiates between on the one hand legislation such as the
Cliildren Act 1975 (mandatin:; an adoption service upon local govern-
ments and mandating the disclosure of information to adopted
children), the Local Government (Scotland) Act 1373 (allocating among
other things vires to new local government units) and the Retirement
of Teachers (Scotland) Act 1976 (which mandates the retircment of
teachers at the age of 65 instead of 70), and, on the other, the
Local Government (Scotland) Act 1975 (which largely leaves unaltered
the financial arrangements for local government but is in reaction to
the 1973 reorganisation through translating existing legislation to
the new local government system) and the Rural later supplies and
Sewerage (Scotland) Act 1970 (which reacts to chan-‘es in prices by
increasing the amount of woney that the Sccretary of State wny provide
to local authoritics under the 194 Rural ‘inter supplies and Sewerage

Act from £45 aillion to £60 million).
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This examination of the legislation revealed Fhat only 17 of the
169 items of legislation (10.0 per cent) could be termed as reactive,
while 131 (77.5 per cent) related to an active change in the para-
meters within which local povernments operate.  The relatively
infrequent use of legislution in the form of Acts of Parliament for
reactive change can be explained by the fact that lesislation is
costly in terms of legislative time (and parliamentary draftsmen) and
that Acts frequently contain (86 per cent of the time - see below)
provisions for the centre to make reactive changes to the legislation
through secondary legislation - Statutory Instruments, Regulations

(3h4)

and Orders as well as '"Henry VIII" clauses leaving the Secretary

of State discretion in the application of the legislation.

Reactive changes are also made through the centre's legal instruments,

but scrutiny of Statutory Instruments reveals that it is the
Statutory Instrument rather than the Act of Parliament which is used
as an instrument of reactive change in the parameters within which

local governments deliver services.

c) Classifying Central Government Legislation

The two dimensions of pervasiveness and nature of change allow
a classification of the circumstances under which Acts of Parliament
are used to change the parameters within which local governments
deliver services. Table 3.6 classifies legislation according to
the categorisation discussed in chapter one. The bulk of
legislation can be termed as parameter modification. This is
characterised by relatively minor additions to or subtractions from
the vires and mandates of local governments (115 or 68 per cent).
Yet legislation is also an instrument for shifting the parameters

within which local governments deliver services. On average, on
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Table 3.6

The Nature of the Change in Local Government
Parameters through Legislation 1970-1978

Non-Pervasive Pervasive Total
Nof % Nof ¢ N«f -
Laws Laws  Laws -
Formal Consolidation 18 1 Consolilation 3 1 21 12
Reactive Ad justment 13 8 Overhaul L 2 17 10
Active Modification 115 68  Paraneter Shift 16 10 131 78
Total 147 87 22 13 169 100

the basis of the legislation in the 9 year period 1970-1978, local

governments can expect 1.8 items of legislation per year which shift

the parameters within which thcy deliver services. This conclusion

is consistent with Rose's that most legislation (not only local

(35).

government legislation) is '"anodyne" Relatively few items of
legislation reflect major policy shifts in government and, at the
local government level, a relatively small proportion of legislation

affecting local government shifts the parameters within which

services are delivered.

V. Laws as Negotiated Agreements

How far does the content of the instrument, in the case of
legislation, reflect the preferences of central government and not
local government? As was discussed in chapter two, custodianship
of the ability to legislate means in a formal sense that all legis-
lation is central in origin. ilowever, not all items of legislation

can be equally characterised as reflecting the preferences of the
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centre. An item of legislation, such as council house sales in the
Tenants Riphts (Etc.) (Scotland) Act 1980 can be closely identified
with the preferences of central government actors - it was an iter
of legislation which resulted from a manifesto commitment of the
Conservative Party in 1979 and was enacted despite vocal opposition
from a large number of individual authorities as well as from the

(36)

Convention of Scottish Local Authorities Other items of
legislation are more closely associated with the goals expressed by
local actors. Perhaps the best example of this is the local Act
of Parliament which is typically requested by a local authority in
order to extend its powers in areas such as building control and

(37)

land acquisition While local Acts are not included in the
sample of legislation discussed in this chapter, the nature of local

Acts indicates that not all items of legislation can be clearly

identified as expressions of the preferences of the centre.

There are three ways in which the content of general legislation
may reflect, to a greater or lesser degree, the preferences of local
as well as central pgovernment actors. First, the legislation may,
as in the case of local Acts, be exclusively local in origin - it
result from the expressed desires of local actors. Professional
groups such as, for example, the Scottish Institute of inviron-
mental Health and the Society of Directors of Leisure, Recreation
and Tourism actually place demands for legislation. COne example of
legislation which was proposed by local governments was the Local
Government (Footpaths and Open Spaces) (Scotland) Act 1970 which
was introduced (as a Private Members Bill but sponsored by the

Scottish Office) to Parliament by Tom McMillan M,P. as follows:
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Local authorities have raised with the Secretary of State
for Scotland the need for powers to enable them to take
over our footpaths of this kind, and I ~m sure they will
welcome the Bill. «ee The purposes of the Bill are

obviously useful agd local authorities would be glad of
the powers in 1£(33),

Second, legislation may be the result of a mutual bargain -
where it reflects local as well as central government preferences.
Although the legislation is not attributable to the initiatives of

local government actors the provisions of the legislation are

nerotiated and some concessions are made to the preferences of local
governments. In Scotland, for example, Keating's discussion of the
Local Government (Scotland) Act shows how local actors in No.1
District of Renfrew County managed to enlist the support of MPs to
avoid inclusion within an expanded Glasgow District. Instead a

(39)

separate Zastwood District was created Similarly, studies in
England have shown how local governments successfully managed to
amend some of the provisions of the legislation compelling local

Lo
authorities to sell houses on demand( )-

Third, legislation may reflect some local government prefer-
ences because the lerislation is proposed and drafted with some

account taken of the anticipated reactions of local government actors.

This category of local influence is far more difficult to assess
since it requires an awareness of the 'true" preferences of the
centre (undiluted by the anticipated reactions of local actors)(41)
and must admit the possibility of 'non-legislation', analagous to
"non-decisions"(hz) for.which only speculative examples can be
offered (e.g. the absence of legislation ending religious segregation
in schools). While this form of realising local preferences in
legislation may be important, there is little more that one can do

(43)
than merely acknowledge the possibility of its existence .
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One means of assessing the degree to which legislation reflects
the preferences of local government througn the lezislation actually
being proposed by local governments is to examine the second reading
debate on the legislation(qu)- The introduction of the legislation
often contains some form of description of the genesis of the legis-
lation, whether it resulted from a commission, a working party report
or in response to requests for legislation from particular interest
groups. A clear assessment of the origins of the legislation
could only be made in the case of 101 items of legislation - for
the remaining 81 items of legislation the brevity of the second

reading debate made it hazardous to attempt to attribute the oripgins

of the legislation to any one set of actors.

Of the 101 items of legislation for which sufficient information
was available, only 7 items of legislation could be attributed to
local government requests for legislation. These were the Local
Government (Footpaths and Open Spaces) (5cotland) Act 1970, the
District Courts (Scotland) Act 1975, the Guard Dogs Act 1975, the
Town and Country Planning (Scotland) Act 1977, the Housing (Financial
Provisions) (Scotland) Act 1978, the Town and Country Planning
(Amendment) Act 1973 and the Local Government (Scotland) Act 1978.

A further seven items could be attributed to the requests for
legislation from professional organisations of local government
officers. These were the Teaching Council (3cotland) Act 1971,

the Police Act 1972, the Law Reform (Diligence) (Scotland) Act 1973,
the Education (Work Experience) Act 1973, the Reservoirs Act 1975,
the Education (Scotland) Act 1976 and the Community Service by
Offenders (Scotland) Act 1978. If one subtracts the € other items

of private members legjislation and ten items of legislation wiaich
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resulted frou reports of commissions and coumittees of enguiry tiroush

«nich local governments migsht nave cecured that tihe legiclution
expressed preferences of local actors (altnough there is o direct
evidence of tais) then one is left with 71 itews of le;islation which
are non-loc+1 in origin. If local goverrnment prefer:nces -re
incorvorated in items ol legislation, then there is little evidence
to suzgest that local governient legislative proposals, an-larous

to the manner in which local rovernwents nropose loc+l Acts, are an
important mea:s through vnich local jreferences find their w~y into
central government lejgislation. At least 70 per cent of the
legislation in the period appears as non-local in oriin. This
result conforms wilii Daniels' annlysis of the role of the Convontion

(45) |

of Scottish Local Authcrities in froiing; legislation Cnly
raraly does CCJSLA actually initiate discussions with the Jcottish

Office conceraing future legislation, wmore often it reacts to tie

legislative proposals passed on to it frouw the centre.

General Acts of Parliawment are not analagous to local Acto in

‘the sense that they are rarely initiated Ly local governments cnd

cannot, for the most part, be understood « umerely reflecting the
prefercnces of locnl actors. Howaver, loci [overuaoent actorc
are involved in the drafting of legislation. Tnis is discussed

by Stanyer, for examole, as a form of "Jocal influence upon the
( ’4‘6) oy . - 3 t N (i .‘b t -~
centre'" . Statenents made in the Parliamentary d-cbatel oo
lepislation affecting local governnonts ‘requently refer to
"eonsultations' with local authority actors through ;rouns B1ClL as
the local authority associations or professional organisations of

local roverament actors. In some cases, such as the Tenuts Kijutc

(tc.) (sScotland) 198Q,tha censultations are little more tuun
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47)

Ssviuvolic » yet in others, such as the cuse of «2n’r:y no.1
wounty Jistrict which successfully minaged to avoi? inclusion in =

[

l2rre Glasgow District in the 1973 reorganisation, they are much more.

There ire no precise or even approximate measures whicii can be
used to indicate the depree to wuich laws are the nepotiated out-
comes of barguinin: between centrnl and loc-l government, where there
are concessions granted local governments by the centre. e
detailed information concerning the yrecise "origsinal' intentions
of the legislation, prior to the process of 'consultation’/
nevotiation" simply is not available. Undout-tedly concultation
with local governmonts does h've more than syitolic importance;
there are studies of lepgislation - ~lthough relatively few in
Scotlani® - which show the derre~ to which the centre mzltes con-

(43)

cessions to local governments However, bar:;ainins surroundin;

legislation is often limited and, more importantly, the de -roo to

whiich leiislation ic subject to necntiation and L inin-
is limitable by the centre. The centre can decide whiat is
negotiable and what is non-negotiable. It can decide that

virtually whole items of legislation «re non-nejotiable. For
example, in the Tenants ki iits (stc.) (Scotland) Act 1900 there were
two main provisions; first the mandatory sale of council houses
and second, the grantins of security of tenure to local authority
tennts (giving them the same rihts as private tenants).  Cn the
question of the sale of council houses, the centre merel; ignored
the opposition to the policy. Therc was public opposition to tie
measure, conservative and Labour locil authorities as well

as opposition !'P's expressed their opposition to the sale of council

oY

houses . A leading member of the Charterod Institute of Public
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“inance ani Accointancy rrerpared a cet of fiure~: which claired to
show how much local authorities in JScotland would oo throush the
sale of council houces, ond social worksrs anl housing minyers
rointed to the problems of providin: an '"adequate' public nousin;:
service when the best houses were compulrorily sold of?(#))-
CUsLA's relatively weak caupaipgn apainst the sale of council houses
can be explain>d by the fact that it had been nwde quite clear to
the Convention that council house saleswere a hi;n priority in the
Government's legislative programnme, it had alreqnd; been enucted in
ingland and YJales and sScotland was to have virtually identical

legislation. The 1issue of the mandatory sale of council houses

was non-negotiable.

The issue of security of tenure for locnl authority tenants had
been raised under the previous Labour governrent. It waos contained

(50)

in the 1977 Green P:per on .lousing and introduced as the lloucing
I'i111 in March 1979. Mere was substantial opposition from local
authorities, and the Convention planned the hitherto untried action
of sendin: a COsLA delepation to Jestuinster to lobby ks and stage
a oublic demonstration outside Parliament. It was made clear,
however, tlhat there was no negotiation on this issue(sq). A5 one
chief executive interviewed understood it, Hu,:i Brown, the junior
minister at the Scottisii Office with responsibility for houszing,
WS not enthusiastic about the lejislation wiplying to Scotland,

but there was no question in his wind that it would be applield to

Scotland becnuse it wasrarty and Cabinet policy.

5iilarly, particular aspects of le jislation, as opposed to

virtually the wnole ol the legislation, wi-ht be nade nun-igotinble
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by the centre. For example, the Poultry leat (liygiene) Reculations
of 1977 required that inspectors of poultry meat should hold a
veterinary qualification. The propecsed lesiclation was submittad

to the CCSLA Environmental Health Committee in Summer 1976 (by an
individual authority - it was not sent directly to COSLA for comment).

The Committee resolved that:

Representations be made to the Department of Agriculture and
Fisheries for Scotland that any proposed directive of the
Buropean fconomic Community insisting on veterinary surgeons
undertaking responsibilities of environmental health officers
be resisted(52).
The discussions with the Department which followed the resolution did
not touch upon the question of whether veterinary qualifications
should be required, but how many there should be, when the legis-
lation was to be phased in and how the extra costs were to be met.

The DAFS left little doubt that the Directive was to be implemented

in Scotland.

There is undoubtedly an element of necpgotiation in the preparation
and passage of some items of legislation. The British system of
governnent offers fewer routine opportunities for groups such as
local authorities or professional associations of local government
officers to propose, amend or defeat legislation than a system such
as the United States(53)- The executive's control of the legislative
process(54) offers the government the opportunity to choose which
legislation and which aspects of legislation are negotiable. while
party discipline cannot always be taken for granted, as the inability
of the Conservative government to pass its lcpislation removing the
obligation of local governments to provide transport to local
schools in the iducation Bill 1980 shows, it is sufficiently strong

to guarantee central government choice in limiting which items of

legislation, and which aspects of those items, are negotiable.

112



The discussion of the negotiability of legislation has argued
that while legislation cannot invariably be regarded as an expression
of the preferences of the centre to the exclusion of any incor-
poration of the preferences of local actors, local preferences are
expressed through central legislation due to local governments
proposing legislation only relatively rarely. If le-islation does
reflect local preferences in addition to central preferences, then
this is due either to the rather intangible process of the centre
anticipating reactions of local governments or througn observable
bargaining. llowever, what is bargained, what is negotiable and

what is not, can be defined by the centre.

VI. How Far do Laws Create Bffective Constraints?

To '"obey' a law means to act in a manner consistent with its
provisions. The provisions of a law may allow a wide variety of
actions or a narrow range of actions - for exanple, the Tenants
Rights (lstc.) (Scotland) Act specifies 1 narrow range of nctions
which must be undertaken if the locnl jovernniont is to obey the law
on council house snles, and the Transport ict 1963 specifies a
range of powers wiich a local povernment may use in order to provide
concessionary fares for certain ol its citvizens. Ubedience to a
law does not imply a uniform response to a law, rather it means
that however wide the discretion for locul governments contained
in the law, loccl governments do not act outside the limits wihich
might be specified in the law.  In the canc of tue 1963 Transport Act,
for example, it would mean that while there was discretion for
local pgovernments to devise schicme:s for concessionary fares, such
schemes should only give concessions to some or all of tue groups

of people specified in the dAct.  The question posed in this Section
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is in what sense do local governments obey laws? Irrecjpective of
the range of activities which are consistent with the vreferences
expressed through legislation, do the pzrameters expressed through
the legislation effectively constrain the activities of local

governments?

The question of whether legislation actually does constrain
local governments poses complex problems of riethodology. To assess
whether local government activities are actually shaped by
legislation requires the construction of a counter-factual argument -
that if legislation did not exist, local authoriti~s would not have
acted this way. For example, one would neced to be able to attribute
the fact that a local authority has failed to evict a certain
tenant from a council house because of the security of tenure
provisions of the Tenants Ripghts legislation and not because the
authority was a '"sympathetic" authority which would not hnve
exercised its ability to evict even in the absence of the legis-
lation. In the absence of a counter-factual world, three answers
to the question of the degree to which legislation constrains local
governments are given. First, this section examines the a priori
reasons for arguing that laws do not constrain local government
activities and presents the counter-arguments to these. Second,
this section examines the different types of effect of legislation
and argues that the only ambiguity over whether legislation does
constrain arises only in one type of legislation - legislation
which mandates. Finally, this section explores the empirical
evidence to suggest that central government mandates constrain

local government activities.
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a) The Case for and against the Constraints of Laws

i)  Saturation

Table 5.1 illustrated the sheer volume of legislation that is
issued annually be VWestminster. wWnile some items of legislation
repeal and amend existing items of legislation, the body of legis-

lation in force is enormous by any standards. The Index to the

Statutes, which lists around 80,000 sections of legislation covering
different areas of public policy (not only local government services)
is contained in two volumes in a total of 2,152 pages. The volume
of legislation in force leads to the argument that local government
is saturated with legislation; there are so many items of
legislation in force that nobody knows what tlizir statutory
obligations are. Van Gunsteren for example, argues:

Too much information makes orientation difficult. The

total mass of statutory rules is so large that no one can

have an overview of it. wven if this overview were

available it would still often be impossible to select

the relevant information within the time that is available

before a decision is taken. From this it follows that

uncertainty cannot be relieved by simply changing laws

or adding new ones()5 .
In the context of the framework presented in chapter one, an instru-
ment cannot constrain the activities of local government actors
unless they know what is wandated, permitted and prohibited, and the

plethora of legislation makes it difficult for any one person to be

avare of what the le;islative constraints are.

There is cortainly evidence of legislation falling into
obscurity once it has reached the statute book. The Mental
Health (Scotland) Act 1960 required that social services authorities
should designate some social workers as Mental Health Officers. A

recent survey of social workers revealed that many social workers
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did not know that they had been apvointed iiont-1 dealth (fficers
(since the lesislation did not stipulate notification orocedure)
and that those who were anpointed had little conception of what
being a Mental llealth Officer in the terms of the aAct actually
(56)

meant The confusion over the preciue strtutory constraints
concerning local government activity is compounded by the fact that
there arc items of legislation, and particular clauses of legis-
lation which are not in operation despite the inclusion of tie
legislation in statute books. For example, the Reservoirs Act
1975 as well as the parts of the Children Act 1975 concerning the

statutory obligation to provide an adoption service, are still not

in force.

There are two general counter-arguments to the proposition
that laws do not constrain because there are so many laws that the
precise nature of the statutory constraints is unclear. First,
while there is a vast volume of legislation, even when confined to
legislation affecting local government, the bulk of legislation is

function specific. Housing managers are little affected by

legislation which affects the ability of the environmental health
officer to enter premises, and the planner has little need to know
what has been added to the statutory list of toxic substances.
From the perspective of the local official or councillor, the
volume of relevant legislation for any one policy area is limited

with the possible exception of finance (see above).

This can be demonstrated in the case of local authority

services by consulting the Index to the Statutes. Table 3.7

breaks down the number of items of legislation for five service

areas, chosen because the listings in the index to the statutes
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coincide with the service areas of local government. From table
3.7 it can be seen that the number of iterc of legislation for any
one service is far more limited than the agpgregate figures for tha
totality of legislation affecting local governments suggests. The
number of laws for any one service can still be large - 56 in the
case of housing, 35 in the case of education, and 20 and 10 for
social work and fire services reSpectively(57) - and the figures
cannot be taken to suggest that thelegislation is sparse, but that
the claim that there is a vast volume of legislation which no one
actor can master is an exaggerated one.

Table 3.7

The Amount of Legislation Governing
Four Different Policy Areas

Policy Area Number of Laws
Housing 56
Zducation 38
Social ork 20
Fire 10

Source: Statutory Publications Office Index to the Statutes
(London: MO, 1900).

The second counter-argument follows on from this. While there
might be a relatively large amount of legislation, a few items of
legislation contain a large proportion of the total of the statutory
provisions for the delivery of the service, and the local actor
therefore requires for the most part to be familiar with relatively
few items of legislation for the everyday delivery of services.

For example, the bulk of the statutory provisions concerning library
services are found in the Public Libraries Consolidation Act 1887

and the Local Government (Scotland) Act 1973 Of the fourteen
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clauses of legislation referred to in the Index to the Statutes as

relevant to the delivery of library services, 10 are to be found in
these two Acts alone. Iters of legislntion which can be termed

focal legislation when they contain a large portion of the

statutory provisions for a particular loc:l governient service .

These are presented for five services in table 3.9.

Table 3,8
Focal Laws in Local Government Services
Number of Scctions of Statutes Percentage of

Servi <
Dervice Focal Law(s) All Laws Focal Laws All 3ections
Education 2: Education (Scot 328 171 52

land) Acts 1962

and 1969
Housing 2: Housing (Scot- 576 204 35

land) Acts 1966

and 1969
Social Work 1: Social Work 167 82 Lg

(Scotland) Act

1968
Fire 1: Fire Services 77 36 L7

Act 1947
Libraries 2: Public Library 14 10 71

Act 1887, Local
Government (Scot-
land) Act 1973

Source: Statutory Publication Office Index to the Statutes
(London: HMSO, 1980).

For education, familiarity with the two Education (Scotland)
Acts of 1962 and 1969 implies familiarity with over one half (52 per
cent) of the statutory provisions relating to education, for housing,
familiarity with the two Housing (Scotland) Acts of 1966 and 1969
implies familiarity with over a third (35 per cent) of the 576

statutory provisions relating to housing, and familiarity with a
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single Act in the social work and fire services (the 1367 Social
Work (Scotland) Act and the 1947 Fire Services act) imply familiarity
with just under one half (49 and 47 per cent respectively) of the

statutory provisions.

There is a third counter-argument to the assertion that there
is so much legislation that an individualAactor does not know
precisely what his statutory rights, duties or obligations are.
While there is a large amount of legislation which fades into
obscurity (such as the Mental Health Act 1960) shortly after it has
been passed, some laws are very well known. oome laws pass into
the technical language of local government professions. For
example, a finance officer will understand that ''section 94 consents"
refers to the requirement that capital expenditure be approved by
the Scottish Office before it is incurred (under section 94 of the
Local Governument (Scotland) Act 1973), just as a social worker will
know that'section 15children'refers to children taken into care

under section 15 of the 1968 Social Work (Scotland) Act.

The prominence of some items of legislation for particular
services is reinforced through the activities of a number of agencies
which seek to remind local governments of their statutory obliga-
tions under particular items of legislation. For example,
organisations concerned with the disabled have informed local
authorities of their obligations under the Caronically Sick and
Disabled Persons Act 1970 and Shelter has sought to remind local
authorities of their obligations under the Housing (Homeless Persons)
Act 1977. Professional jroups organise seminars and issue reports
on particular items of legislation; for example, the Society of

Directors of Consumer Protection have orpanised seminars on poisons
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lecislntion with guest speakers from central jovarnmernt, ani tie
hssociation of Reporters to Chiildrens I nels i sues reports on tae
implications of chinges in legislation for tiie professional acti-
vities of its membors. din press, rtoth national anl specificall:s

local governninnt press also give prominence to recentiy enuct:l

leiclation either ac a regular feature, «s in the Local Joverniont

i

chronicle or w5 a special article, as with an article

[
. L . (50) .
in Nunicipal Kkeview on lotteries « Consequantly, few local

officinls concerned wita a particular service can fail to notice
items of legislation wiich affect their rorticular service,
especially wheun they are inforued of its existonce as » watter of
course by centril pgovernment circulars (see chanter 5). rew local
planning officialis could have  ent 1.0 withiout hearing of the
Comnunity Land Act, just as few financ: officinls could have spont

1031 without henring o7 the Local Government (1'isc:llancous

Trovisions) (Scotland) Act.

The arpument that the sheer veoluwie of legicslation saturates
local ~overnment with a bewildering varioty of le;sislation which
leaves any one set of local government actors uncertai. as to what
their statutory rijhts, obli wtion:, vires and duties are is not a

very strongy one. Because a large portion of legislation is

“unction specific, the plethora of legislation for all local govern-

ment services appears as a aanngeable, if still sowewhat large ia
some cases, tody of legislation for any one purticular service.

The local actor is only likely to needl some degree of familiurity

withh a few items of focnl legislation in any one functional zcrvice

area in order to be fuiliar with a large portion of the tot 1ity of

[S]
3
™
o]

statutory rrovisions within it.  In addition to tuis, ther:
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variety of ac~encies whicl serve to famili:rise anl remind local

actors of the arture of the statutory rules which

of any one service.

ii) Laws can be Interpreted

Van Gunsteren also argues
phriced in vague terms, therec
legiclation:

M2ny statutory rules are

cover cases which ~“re but

reasons why the law was e

important discretionary p
This argument has been raised
sations; no set of rules can
eventuality', and therefore ru

which =re left unrepgulated in

discretion to those involved i

In so far as it supyests
often leave substantial areas
delivering services, then this
the framework developed in cha

so far in this chaoter. Howe

that bec2use statutor: rules are often

is lar;>> scope for inter~retation of

intolerably vague, their words
little related to the original
nacted. Lsws often leave (5)
ower: to the administration'”’’.

in muchi of the literature on orpani-
be derived which cover ''every

les generate areas of uncertainty

(60)

formal terms The 1ul:5 leuve

n applying the:.

that the centre's legal instruments
of discretion for local actor:s in
arrmment is entirely consistent with

pter one and the conclucions reached

ver, if this is taken further to

surpmest that lopislation is almost always intolorably vague, And

despite central pgovernnmcnt pre
concerning local government se
large aren of discretion to lo

may be challenged.

There are certainly examples from legislation affecting Jcottisn

loc::l povernment which support

ferenrces to the contrary, le;islation
rvices almost invariably leaves a

cal pgovernments, then the ccntention

the argument that legislation can be

covern the deliver:
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vagie and subject to inter;retatiion by locnl actors. or examnle,
the Jocial Jork (Scotlnand) act 1962 inposes a genersal oblir~tion on

local -overnuents to:

Irorote sncis? welfare by making aviilable oivice,

guidance and assistance on such a scale 75 may te

approprint.: for the areo, and, in that behalf to

make arran-cnonts smd to srevide or secure the

nrovision of such facilities as they may consider

suitable and adequate
The Housing (llomeless Ferscons) act 1777 makes loecal authorities
"subject to a duty ... to secure accoimodation is made aviilible"
to homeless pecople '"for such a period 2s they consiier will ~ive
reacsonable opportunity" of securinsg altern~tive accommodntion.
“he whole Act leaves open definitions of large iscues, such as
nrecisely which people can te catepgorised as bein:; "howmeless'.
The local authority merely has to be '"satisfied" after naicin: the
"anprooriate encuiries' that the person is involuntarily 'homeless'

and hs a "local connection with their area'" leaving large scope

for local ~uthorities to refuse to housc under the Act.

sxamples are not, however, evide:cc of the point that laws
are "intolerably vague'' since on: can produce counter-oxnupl:s of
specific items of legislation. Wwhen one seelkis to uscertain
preciscly how many laws are ''vapue' one face.s a nuaber of problens.
First, vaguenceos is a relative tero. Although there is vapguerss
and room for manoeuvre in most leislation, one would not reqard
the relatively umall room for inter rantion for loc2l suthorities
to Jeterine vrecisely what constitutes an itsm of '"capital expense"
unler the 1975 Local Government (ocotland) Act os equivalent to the
relatively large scopo for interpretation in the .ousing (lonieless
Persons) Act. Jecond, lhe vaueness o a plecs of l-gislation

cannot bLe interrioted accurately in advance oi locul experience of

'
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the legsislation. For exarple, it would n-n be ~asy t fcrecee that

— v

the protlems of interpretation of the iflental .lealth (Scotlini) nct
1500 would result, in part, Zrou the vaguenes: in the sgpcecificution

of how liental Health Officer. should be informed tiat tiiey have been

designated as such.

iiowever, some form of crude distinctinn between le;islation
which contains a high element of interpretation for local authorities
can be presented. In some cases catejorisation poses few -roblsns.
For example, the Valuation and 2ating (Lxempted Classes) (Scotlund)
Act 1976 which enables tI > secretary of Stute to issue orders to
exclude certain types of lands from the v-luation roll does not
leave much to the interpretation of local governments, ani this
contrasts strongly with legislation that do~s, such as the Housing
(Homeless DPersons) .\ct. The laws over the 10 yeur period
were examined and coded according to a binary coding based on a
Jjudgenent otf whether the text of tue lejislation implicu that much
is left for the local authorities to interpret. In codin.s the
lerrislation vague phrases such as '"as the local authority regards
to be appropriate' and "if it appears to the local authority' were
taken to be indicuators ol vagueness. such 4n exercise can ornly be
indicative since precisc specification of the inportance of inter-
pretation of legislation is likely to emerge only onc2 the legis-
lation has been put into effect. However, on the basic of tais
crude dichotouy, 26 laws (19 per cent of the total) were found to
leave a signific.nt elenont of interpretation for local nut'orities,
while in the romainins 121 (81 ver cent of the total) tnere was no
cignific.nt element of interpretation or it left the interpretation

to the Secretary of State.
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[mire classification should no* b= ta%en to mean “hat le ~isl-+ion

—

17 senerally nighly specific and leaves little roon for ti: intar-

rretation of statuizs. In numeiical ter:as tue bulk cf ¢~ cases are
relatively specific. However, the legislation which leaves ros. for

interpretation may be, usin;; Lh~ criteria discussed above, i.portunt
legislation which seeks to shift the par wcters within which local
movernments deliver services such as the Chronic 11, Sicit <al
Disabled fersons Act 1970 and tie Housing (ilon~less rersons) Act 1377.
Legislation is not alwiys or even most often "va_ie'. In-re are
irportant examples of '"vagueness' in legislation, wita room 1:ft Ior
interpretation through local goverument actors, yet tiis does not
mean that legislation 1o invariably vasue and therefore has little
influence upon local government activities. lluch legislation 1is
highly specific, and the absence of specificity does not mean the

absence of influcnce.

iii ) The Unobtrusiveness of inforcement

Tie "conventionnl wisdow'" of central-locnl . .vernment relations
hoints to a number oi mechanicns which have tended to reinforce tho
influrnce of central ~overntent lerislation upon the services
delivered by local gpovernments. conventionally, one woulii include
the powers of auditing the accounts of local goverument., inspection,
manan s (the appeal to courts that local overnments fulfil their
statatory obligations), defuault (the proccdur2 wherei; a hinister
can assune the stututory »owers of a locd authorit;) or the
threat of actually apnlyin: these powers(61)- Liowever, descite tue
imprcssivu srray of enforcement recitmicus, the relative absencs of
these nechunisns (with the possible exceptiva of the

. 4
thie 1se Ol

awiit) nmar bho taken Lo su- st that the crsenil of onf rez2nment



niechanisms are relics rather than modern integrated weapons systems.
Sven the threatened use of these mechanisms loses its impact wien

(62)

actual use of them is extrerely rare .

There is some evidence to support this argument. The Zorm~ission
for Local sAuthority Accounts which audits local authority accounts
has the power to report to the Secretary of State any iter of

(63)

expenditure which is '"'contrary to law" In turn the Jecretary
of State may require remedial action including a surcharge on
individual councillors for the payment of illegally raised or spent
sums, The Commission has issued such a report only four tiues

since its inception. In one publicised case 1t involve:d the
relatively trivial amount of £1,400 which /est Lothian donated to the
Blue Peter Kampuchea appeal. Despite warnings from the Director of
Yinance that section 85 of the 1973 Local Government (5cotland) Act
forbade donations to charities operating outside the United Kin,dom,

L
the District donated some of the proceeds of a lottery to the appeal(6 )

vimilarly with the inspectorate. School inspection in Scotland
is less occupied with making sure that government legislation 15
bein~ obeyed than with improving teaching methods in schools. The
link between inspectors and the education service is primarily
through the direct relationship with field employees - teacherc and

headmasters - and relies upon ''persuasive leadership", '"prescription"

X 65)
and "consultation'" rather than '"authoritative control”( 5 . Bone

argues that inspection in Scotland gua enforcement of standards has
given way to an advisory activity where the inspector is a means of
disseminating "good teaching practice' rather than advising local

authorities of their statutory obligations:
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The bLasic reason for the coantinuation of schiool insyection
in Scotland, ~nd in all countries, ucos remnoined the cams;
1f the state spen.o monsy on education, or on 2nytning

o
else, 1t has a right to see that the moncy 1s spent iu a
wanner of which it apiroves. But the stute does it

always exercise this ri hy ... tie need for pure insuection,
i.e. control of stinlords, diindnished wnen a stondazrd
tecomes fully develored. .«+ Cne could say that formal
ins»oction, as prev.ously understood, is aying out in
Scotland and bein;; relaced %y son2thiinge mucl: more
stimlating «nd coastructive

0o

Wi ile inspectors do not, ia the conventional sen.e of tie word,

"insvect'" local ;overnment =ctors, il wiile other enforcement
mechanisns, such as the audit, orc rarely c:lled upon by the
centre to enforce le.;islation, it would be nistaiien to surges

that they have no influence. above all, locnl nuthority actor-
are aware that illegality, if it involves any kind of finncial
transaction, will be unearthed through the audit. Awareness that
these mcasures exist constitute constr.ints upon major breaches

of statutory powers:s. Not every detected breach of statutor;
powers results in the imposition of penalties:  the ganling

3oard's 1930 Report(67)

documented the widesvre:l breach of
lottery le;;islation ruiong local goveruments few loc~l authoriti:s,
one of which was Central Region which simply was refuced re-

re -istration of its lottery schene, were penalised(65)- Jdowever
one can »oint to cases where considerations of illegality ani the
possible sanctions impose real constraints upen local governwents.
For example, Lothin Repgion's difficultics in suumer 1981 in
deciding how to res»ond to the request for cuts in locnl szeniing,
of 7 million, backed up by threat of pr7nt reductions were
vartially due to the fact taat one option, havrowine the monzy

needed to finnnce existing: spendin; plans, was not open to 1t

sinca there was little doubt anonys courcillor an! officials that
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if the money was borrowed illegzlly, the auditors would he czlled
in, possibly leading to a surcharge on the members of the Litour

Group.

However, the influence of laws does not rest uron either tre
exicstence of enforcement mechanisms or their actual use zlone.
The local government professions in Scotland, as in ZIn-land and

Wales, inhabit a legal subculture. nere has been 1little detziled

information upon the role of the legal profession in local gcocvernment
since Hobson andStewart's 19569 study(ég), and none which refers to
Scotland. However, if the experience of a legal training is a
guide, then the background of many chief officials suggests that

the subculture of local government professionals is one which 1is
oriented towards the acceptance of legal norus. The caief
executive officer or equivalent is predominantly a pcreon with a

law background; 4O of the 535 chief executive officers in the
districts and six of the chief executive officers in the nine regions

(70) .

hold a legal qualification Directors of finznce, who by law
have to hold accountancy qualifications, predominantly hold
Institute of Public Finance and Accountancy diplomas. Tne training
for such a diploma also involves a strong emphasis upon the legal
provisions affecting local government finance. For exwiple,

(71)

Page's textbook Local Finance in Scotland rives an

exhaustive discussion of the financial and accountancy implications

of different items of legislation.

On the side of the elected members, the examples of local
governnments which have actually been prepared to act ille-=1ly
suggests thot councillors are less likely to accept the validity

of legel norms. The refusal of Clay Cross to implenent tne 197
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Housing Financs Act ant in Scotland the rofusal of Dunlee to sell
council houses sugjests that the initintire to ilsregard statutory
rrovisions - at least publicly state their intention to be in
clear breach of legislotion - is more likely to result
collective decisions of councillor:s thean the individusl lecizion:
of officer-. This cannot solely be asswied to be a chrracteristic
of Libour councillors -~ a Ccuservative sdinburgn Ulstrict, for

exanple, failed to provide a schene for community councils as it

wis obliged to wuler the 1973 Local sovernment (Scotland) Act.

Nevertheless, ticre is a legal subcultnre within locnl govern-
ment which predisposes ctors toward the acceptunce of le 1 norus,
snd while the threat of the apnlication of enforcemeat mech.anisas
my be present, the existence of tiuis subculturs makes even the
threat of sanctions all the less necessary for statutes to
constrain the activitics of local government actors. The
unobtrusivencss ol mechanisms of enforcement of ctatutory rrovisicons
in Scotlani cannot be tuwlren to supeest that statutes are routinely

1-nored by local coincillors and officials.

log
A

Saniricel Analysis of the Effect of Laus

Ferivips the best means of dewonstratine the ability of
lepislation to consirain leocal government activities is to examine

the application of laws wvhich arc passed despite the wiiespread

opposition of locul rovermnents. The rcasoning beiind this 15 ao
follows. In order lo assers the degree to which leiclation

constrains local governtent:s 1t 1 desirable to cunstruct a countoer-

factunl rgument. ~ithout legislation x local aunthoritics woutd not
jave Jdone ). 4aile 1t 15 impossible to ar, e witi ¢ oplete

confidlence that y would not hiwve been cone withe it 1o gislation x,
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«“iere there is cvidence of rubstantial oppositicn to le islaticn X,
it is more »lancible to hypotiuesise thot v would not have bee.. done

than 1if le islation x vere, for exauple, an iter of lepgicl.tion

>
welcomed by local authorities which facilit- tel them in *re delivery
of services which ther :» > :lready delivering (e.z. th~ Footpatns
~nl Open Cpaces lesinlation). For evampls, in the cace of Lothinn

) ]

Regional Council it is more reasoncble to orelict *hiat witiout tio

l.iscellaneous Provisions Act of 1931 the council would n~t have

revisel their 1981-C2 budgets than to arrue the opposite.

Two items of legiclation selected here are thie sale of courcil
houses under the Tenwcnts dichts (btc.) (Scotland) Act 1980 and the
Housing (Homeless Persons) Act 1977. Tie opposition of a number
ol councils to these items of legislation hus been docuumented

(72),

elsewhere ;  the honelessness legislation was widely regarded

(73) and the sale of

by housing wanagers as a ""dodger's charter!
council houses was opprosed both becriuse of the effect it would have

on the quality of the total loc2l government housiiw;; stock as well

as the finncial losses the sale of council houses would bring.

The first point to be noted in examining the impleunientation of
both of these items of legislation is thut when one tukes the
staticstics for the system of local government as a whole, the
le;sislation does appear to have had an impact u-on the activities
of local goverunents. The evidence is most strilkin;; in tho case
of the uale of council houses. Table 3.3 shows the number of
houses sold by local authorities (district and island councils
under the new vvy:tem of local overnment) nince 1973. In the last

full year of the 170 Conrervative rovernwment, when council house

1249
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Table 3.7

council lHouse Jales 1n scotland

sumber exsressedl as

‘ear iunter of louses Jold of 1% o
1973 743 100
1974 172 23
1975 28 4
1376 24 3
1977 92 2
10708 105 qn
1979 642 86
1980 2,958 395
1981 6,562 686

Source: Scottish Housing Statistics 15, 172
(ddinburgh: 1150, 1982); iU Debs, 1233,
24 February 1982, col. “21.

(74)

sales were encour:iged y although the initiative for sellin,; re:sted
with local authorities, 743 houses were sold. Under the full years
covered by the Labour government, 1975 to 19783, council house sales

averaged 62 per annum. +ith the Conservative policy of encouragin;

(75)

sales through circulars council house sales rose to 42 in 1)79.
When the sale of council house sales was made mandator: unon lemand
in 1980, the annuul sale of council houses rose to 2,9%2.  In 1980,
under the new legislation, nearly four times as many houses were

sold as were sold under the encouragement of sales in 1977 without
lesislation. In the first full year of the legisintion, sales stood
at 6,532 - nearly nine times the 1973 level - und at the end of

(76)

January 1900 a further 6,700 siales were nearing completion
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e question of the impnact of the nomelrssness le;sislation is
more difficult since therce are no compuarcble statistics which cover
homelessness rior to the introduction of the 1977 legislation.
Shelter, for example, couplained that:

A major problem in discussins homelessnoss in Scotland is

the lack of adequate statistics. Those collected prior

to 1 april (1070) only measured the take up of a very

unevenly distributed and inadegni:te provision by socia

worix authorities(77).
hile the stutistics are not as conclusive as the evidence o!ifered

in the case of council house sales, the evidence surpests a fairl:

stron;z impact for the legislation over the local rovernment syotem

(78)

as a whole. Of the total of 22,567 applicents for accommoidiition

under the ict, temporary (3,746) or permanent (9,750) accomuodation
was found for 13,316 or 59 ner cent of applicants. The agore te
evidence for local authorities suggests that local governments ave
fulfilline: more tuan their statutory Jduties under thi~ Jegislation
bocause while there are only 12,694 applic int- assessed a5 being in
a "priority ;roup" and therefore deserving permanent or ternncrary
acconmodation, 13,316 - five per cent above this figure - have been
found permancent or temporary accommodation. The problem with this
measure is, however, that the a.sessment of priority jroup status
lies with the local authority. Jiile the response of individual
authorities is discussed in more Jd-tail below, tliere is evideunce to
supseat that local authorities in general have not ado;ted over-
stringent qualific:tions for those saekin: to be in the priority
category. Clackmannan District Jouncil, identified by oSnelter as
one of the most eager to apnly the legislation, classifiel ~nl; 9.8
ner cent of its horeless ae "intentionally howeless' and there ore

not subject to the benefits of the legislation; the percentage for

Scotland as a whole w.as only four per cent higher at 13.8 .er cent.
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To use a statistical uetn nor, tue legislation hoth in the case

of hoiilessness anl the sale of council houses affecte

|

Y. zenn of
services delivered by local governo~nts. council house sales an?
the facilities for the homeles= were affected Ly both items of
legislation, even though they were both gener:lly opposed by a lor;-

nartber of locnl overnments. liowever, the standard deviation o

()

the iriplementation of the legislation inlicates that the imserct orf

the legizlation is not uniform across all authorities.

This is poscibly most clearly indicated in the homelessness
legislation, where local authorities oppoced to the legislation have
continued their opposition by devising more stringent puidelines
for the definition of "homeless'" categories. One of the wajority
Labour pgroupr in Midlothian Districl Council, for example, statel
“"we have tried to sabotage this Adct since april when it cowme into
W7

being The statistics for Liidlothian bear out this opposition;

-

30 yer cent of applicants under the Act were defiued as "voluntar
homeless" (Scottish average 9.8 per cent), while of those in the
priority catesory, only 15 per cent (3cottish averapge 75.% per cent)
were secured permanent accommodation. Within the Act there is
substantial scoyre for local discretion to virtually ignore the
leisiation which has been exercised by local cuthorities such as
liidlothiian. The lepal redress against councils which appear to be,
prinn facie, in breach ol the Act is, as the cases cited by lhelter

(80)

indicate , slow and ineffective. I“idlothian, for example, when

ordered by the Court of Session to provide accommodation for a
worman who had left an 35iA house which had become unfit for her to
live in, cont:cted the OSIA and arranged to sublet the house in

question, and inforined the woman that her old house w::s to be her
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te. . orary accommodation. oirultencously with giving hor o ront

cari, the council iscued her with a notice of -viction.

The extent of the standard lsviation of ti.c imjpact of the
legislation can be derived, in crude terms, by oHresentation of thre
differential treatment within Scotland of the hoiwless. Inile
scottish local authorities assess on averape 0 per cent of the
homeless as being in the priority cate-or:, this wvaries from 109
per cent in smnall authorities such as Roxburgh and Jirtown to 35
prer cent in Abordeen. The standard deviation is 13 ver cent.
i~ means that in two thirds of tiie 53 Yocal authorities, hetwenon
88 and 5” per cent of homeless arc Jlefinod as sriority homzless.
The percentige of homcless a-plicants iven permanent or tempor ry
accoumodation viries from 25 per cont in kKidlotidian to 100 per cent
in Sutherluand with @ wmern of 70 per cent and o stantar! deviation
of 13 per cont. il ougpests that two thirds of the 55 couwicils

similarly allocnte accomiedation to between 838 und 52 Ler cent of

aprlicants vnder the ict.

shelter has been active i scenins to securs the 1..proverent
in treatnont of the homel-is under the Act, howev: ., the wuin renson
for the roblewms in securing housing for tli» homeless is not that
Jocenl povermnments cre preopared to act 107 omally, but rather Locause

of the construction of the statute itoolf. Die Clerk of the facalty

of Aldvocates nrp-ued, in response to the proposition that litigation
under the Act rarcly found ia favour of the honeless rnt where it did,
failed to Torm the bisis of auy substantial roemedicl action:

T do not think taat your paper (the paper from Shelter
rointins out the apparent ro1lure of litijation under tie
Act) suflicientl; stresses the differcnce between an

Appeal precedure and the form of ti act as now rnfted.
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I the Act maintaine tao test tiint the ccuuncil 2a3s to
do coertain things 17 it is "satisficd’ about a certai:
ctate of affairs, tien no reform of the appeal (21
vroc2dures wiil ive the kiad of change whici you scen”” 7.
As lons as tiue legislation is expressed in terns of the locil
authority decidin~ ey aspects of the treatim:nt of Liomelessacss,
such as voluntar; homelessness or the existence of "a locnl
connection" elsewhere and there is reluct::nce to provile housing
for the hown:lsss, then the statutory ovligation to provide lLousing

L)

for the honeless will rermoin a weak one.

The sale of council houses 1is siwilar in the ense that whille
local authoritiecs are unler statutory obligation to sell houses,
and this obliation is less subject to interprelition than the
honelssness lesislation, tlere is some standoarl deviation around
the mean. Whiile local authorities as o wiiole are 521ling more
council houses because of the Act, so [far some locnl aulhoriti-s
have mnnapred to delav the wale of houw 3 despite the relatively
well defined lepul obliration. lowever, the centre hns displayed

that it is preparced to use the ormnl ~nforceucnt rmechanisms - a

.. (82) et
public inquiry and eventually the vourt of Jession - to punrsntee
council house sales on demand. The scope for local authoritiecs

to avoid the censejuences of this obliyation is largely linited to
delavin~ the processing of applications, providing as little
informaticn as possible to potentiai buyers as well as soue wild
forws or intimidation such as refusin to cariy out repiirs in
houses where thie tenant has ex;re s ed an interest in buying a

council house.

e emirical evidence suwgpents that laws constitute potent

constraints. Jiere an item of leislation defines precisely the
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rctivities which are consistent with the jrelersn-es of the centre,
as 1n the case of the =ale of council hou.2s, then there is a
rrobvability ap;roeching 170 yor cent that local authoritiss will
angage in that activity. e fact that ~n iter of legizlation,
such as the llcusing (liomeless iersons) act 177 does not fulfil

the expectations of nany of the advocat:s of the legislation is

not 2 reflection upon the ability of legislation to constrein local

governm~nts but upon the construction of tiae statut~ itself.

c) Different Types of Legislation

Laws constrain local governments in the sense that if a
particular activity is defined as concistent witn local goverament
preferences and this preference is expressed througsh the centre's
legislative instruments, then there is a high probability tant

> ) 13
local overnments will undertake this activity. How loes
lemislation conctrain local povernments® convantionally a
distinction is made between lepinlation wiich mandates and leris-

: : C s : 37) ‘
lation which confers or withdraw vires . ‘e honmelessness
lerislotion and the sale of council houses monlates ~ctivities on
local governments while the Indecent Displiiy: act 1970 pives loctl
governments vires to display ‘osters relatin;” to the prevention
and trestment of venereal discase in jublic places; it allows

therm to Jisplay such notices, it does not require that they display

them.

landntes cre highly visible parameters set througn legislatiorn.
It is possible to identify the intentions of tir centre (e.g. to
sell council houses or house the houeless) and coupare this with
the activities of local ;overuments. Often, the ability of

le.si:lation to con train is coniuseld with tie content of tie

13
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legiclation and the looceness of the parameters - in the care of
hon-less 1lopislation it was the looseness of the lepislaticn rotoor
than the inavility of lesislation itselfl to cownctrain which led to
the differential implewentation of the Act. Jires 'r- legs visible
parameters since when an activity is perritted the constraint can
only be Jdiscussed in retrospect (e.g. local governments were crn-
strained before they were per.aitted to hold lotteries) or restricted
to issues where therc is some evidence that local povernmeants would
like extra vires they do not possess at present (~.g. raising
suppl=amentary rates). sither way thie ctudr of randat:s io eacier
since the mandating of an activity roquire:. @ positive and
identifiable decision by local governmonts to und-rtake that activity,
whereas parametlers which define the vires define the limits within
which positive and identifiable decisions arc taken and are not
themselves amenable to as clear an intention/activity coupnrison

as mandates.

Nevertheless, «w: the framework in chapter one discussed, the
vires of local povernment legislation as well as the mandates of
the lerislation set the parameters within which local governments
deliver ~ervices. Vires seldon raise the sac~ guestions avout
implementation as manduates. For example, the removal of vires
from the vre-1975 local authoritics in the 1,77 Local overnaent
(Scotland) 1id not raise iy question of whether the old local

cuthoritics would decide to cease acting as local authorivies +when

the new took over.

Legislation can nandate and change vires. 3ut these are ot
thie only form of legislation. The term used to descrive legis-

Jation which neithier maniates nor changes viires is ''contextual
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leislation'. iis is legislation which mancates or defir. s the

P |

vires of non-=loctl Sovernment  ctors Jhiose cctions aff-ct the

delivery of services by local  ~vernments. wvince it does nnt refor
to what local authorities ca:  nid canot, 1ust and :ust not do, it
raises no auestions of th» derree to which the legislation is "obeyeld"
by local rovernonts. Often this legislation referc to the vires

of the Secretary of State. for exzmple, wnile the Jaluation for
Rating (3cotland) .ct 1970 sffects local overnments in the sense

that if the Secretary of State extends deratin: to certain acri-
cultural properties, then t!'is means n rediction in local juvernient
income per penny riate. Hevever, this legislation extonds the vires

of the Sccretary of State who may make an oriler to cer it~ the o

rroperties and leuves those of locul government unaltered.

Similarly, while the pow rs given to the sheriff in the Control of
Food t'renises (Scotland) sct 1977 affect local pover:uent environ-
mental health services since they affect offenlers (insanitary snops)
identified by environmental health officers, tiney Jdo not extend tae
vires of the officers or nnndate activities on then. This dirension
says nothing about the scale of the implications of the legislation
for local poverniont services. or example, the provisions of
Local sovernment (Miscellaneous Provisions) Act 1981 wiich has
increased the ability of the Jecretary of State to make direct
reductions in local budgets would also be included as contextuol

legislation (although it iu outside the time period of this census

of le;islation) since they change the vires of the Jecretary of

State to reduce -crant without waking statutor:r alterations to the

vires of locul vovernrments in setting a budget.

1

If one excludes the 21 items of consolidating le. islation and
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the €7 items of legislation affectin;” local gov-rnmeats as enforce-
ment agencies (where the stotusc of laws suca as chan~el dofinitic,
of what substances are roisonous miy be interprete! equally well as
n mandate asoa vires), 10 items of legislation mandate an activity

on loci:l ;overnments, 71 change the vires of local poverrnrernts whiile
the reuining 57 items have been clissified as contextual, coaferria,:

neither mandates or changed vires for local povernments.

Relatively little local government legislation actually mandates
local government activity. Tiiese include 1items sucn as the
Chronically Sick and Disabled Persons nct 1970,whicn
mandntes services for the disableq ~und the ESducation (licutally
Handicapped Children) (Scotland) Act 1074 obliring loc-l education
authorities to provide all nentally jinndicapped chilidren with an
education. The bulk of legislation either ffect the vires of
local :overnments or is contextual - concernin~ the le;il powers
and oblijations of persons and bodies wnose activities affect local

governments, frequently those of the Jecrctary of wtate.

How Jo these forms of statute influence locnl povernments?
By issuing wdates, defining vires and the context of local
~overnment, laws can constrain local jovernments in five broad ways:
a) by definin- the vires of the lccratary of Stute, as well as
the vires of local rovernment actors, lerislation can roduce thie
costs of issuing further legislation (1071 of the 119 iteus of non-
law enforcement lesislation made reference to the ability of the
Secreotary of State to ircue further rejulations through gt tutory
Tnotrisents)  This makes for "cheaper' centr 1 covernnent

regulation since Statutory Inctruments recuaire little, if any,
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pirli-mentary tiwe and arc Irafte! in ~overnnent nepartments instead

of by overuor.-l parlinmentory drofteaen.

b) 3y the ability to defin. the vires of local authorits actors

4

]

wh
legislation actually encourages activity by legnlly permittin- i+, s
in the case of the lotteries legislation. Similarly, the non-
~rentins of wvires virohibits activities. For exzr 1+, bef-r- the
“ire rrecautions (Lozns) Act 1975 local authorities .e~r- not
empowered to make loans to individuals to cenable their pronerty to
meet “ire safety standards, and b fore th~ hidins Ustablishu-nts

Act 1270 local anthorities could not ~runt temycrary and conditional
licenses to riding schools, and the al'sence of the power to raise
suppleuwentary rates has made the rosponse to grant reductions

substantively different to the res,onse in ., 120l where such a

t

power does exist.

c) The ranting of vires con reduc: or increuse the complexity of
lic relationshiy between centrl and local jovernment. By
conferring the vir>s of tlie pre-reform local governments on a
staller number of local governient units, the centre is able to
i:.fluence the nature ot the conflicts withiin local ;covernrent and

between locul coverniments anl the contre.

d) By mandating services and prohibiting services tie activities
of local actore may be constrained since councillors and officislc
do not waint to act illegally since they accept tihe norms of the
le,al subculture of local governnment.

e) By defining vires end mandating; the centre muy influence the

balance of political forces al the locul level. For examjle, after

the passage of the Liducation (vorit Liverienc ) fAct 19735 it woull no
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longer be possible for a loc:l political actor to arzue arains warl:
exrericnce as ;urt of the school curriculun on the roils that it

WMaal

is ultr: vires. Si.ilarly, the (relativoly looce) moniate of the

Children Act 1075 was seen as reinforcement awon;; t.ose witiiin the
local authority who souht improvement in the fiell of c¢:ill criro.
Sirmilerly, from an opposing peropective, a loc~l housing: officer
intervicwsd “rgued that one of the main 2ffects of tie .lousin-
(Hor..less Persons) act in his authority would be to cive tie 'do
gooders' (as he teruned them) some legitimate claius to involv.rent

in the allocation of local authority hLousing.

Mere are a varicty of means through which loc/.l governrent
activities can be influenced through central governsent le ;islotion.
The concentration upon mndates does allow a more direct ansessment
of the way in which legislation cin be used to chanpe the osriorities
of local political actors, yet the conceniration upon manintes does
not allow an assessnent of the broader rang~ of routes througn
which legislation sets parawmeters to local povernuent activities.
Leislation i3 a potent constraint upon local sovernwents, nnl to
aryue that mandates do not sprcify tightly activities which are then
unifornly undertalzen is to wiss the point. Lepislation does set
paraneters within which local governments exercise discretion;
the derree of discretion is a question to be taken up in &
later chapter, but the -vidence suggests that legislation offers
o high probability that the activities of loci:l governments will
be consistent with the prefecrences of the centr: as expresced

throupsh legislation.
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VII. Conclusions

o study the role of law in central-local yovernment ralati s

18
is made a more hasardous operaticon by the fict that the univerce of
lepislation affecting local rscvernments is not clearly anl
unambiguously defined; laws do not hove any forn of labelling which
sugrests that taey are "local _overnment laws', ilowever, to

ignore the role of laws 1s to icnors an instrument of influence
wiich not only constrains local governments, but also constrains

the manner in which other instruments of influence are used. son-
statutory instrucents of influence can only seeir to ensure that
local govermi:nt activities ure consistent with the preflercnces

of the centre if such activitics nre legally vernissible. Jince
they define the services that loc:il governments deliver, they also
help define the content of any other form of interaction between
central and local government, w.icther this be interwction through
advice inmucd formnlly throupgh circulnrs, or tirough face to face
meetings betwoen central and local acters. llo conc.ontion of the
relationship betueen central and local goveriunent can be a con-

vincing one without an explicit strtenent of the role of laws in

the centr.l-local relationship.

Laws can be uscd to set y-rameters for cuy service delivered
ty local povernnents. Indeced, no local government service can
~xist without being in some way derived fron a statutory oeriniscion
or mandate to deliver the service. Laws can be used to cui-
stantively shift the parameters within which local governi.ents
deliver cervices - they connot be seen as an instrument waich
serely wnintnin or lepsitiwise thoe activities already underticen

by local “overmieuts. Wiiile the bulk of legislation curnnct be
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classified as "shifting'' the parameters witiiin which services are
delivered, the itens of le_islation wiiich lLwve sniftsd purameters in
the sample of 19705 logislation as well as the earlier nistor.cal
exanples have denonctrated the capacity; of lepgislation to shift the

rarameters within vhich local pgovernients deliver services.

Laws, further..iore, allow the centr- to change (in order to rair-
tain or in order to shift) parameters within which local ~overnments
deliver services without any concessions to local government octors.
The centre can deteiniine which lepislation and w..icii aspects of
legislation - i.e. which of its »nreferences - ~re negotiable. Tae
ability of legislation to constrnin is relatively diff:cult to
neasure with any precision. However, the a riori evidence based
upon examination of the arguments which suggest that laws hove no
constrainin,;; effect upon locil governments as well as the enpirical
evidence surrest that 1ous have a very high probability of exerting
influence upon local overnuacents. e implementation, for examnle,
of the Housing (iloncless Perions) .ct demonstrates tust any differ-
ential im»lomentation of the Act can be attributed to the construction

of tii~ statute rather than the low constraining elfect of laws.

Mone of this is to sursgest that th role of the local aut.ority
actor in the delivery of locul services ic one of tle "agent" o the
centre. To set parameters is not to issue direct coiunandse As the
inportance of legislation whicl Jefines the vires of local goveorn-
conts denonstr ites the centre may set parareters witiout a direct

and rositive statcient of the activities that must be unlortaien by
4

locl povernmaent.s. As the homelessneos lesislation also indicates,
4 aapndate can bLe a loose one;  a variety of activitiec are consistent,

with the provisions of the legislation.
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CHAPTER FOUR

DOES MONEY TALK?

AND, IF SO, WHAT DOES IT SAY?
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I. Grant as a Financial Instrument

In this thesis a financial instrucent is on instrusent waich
seeks to exert influence through the »rovision of finance tirougi
the grant system. Central government uses a number of forms of
influence over local governments which are related to financec.
For example, the centrc has the ability to ap.rove (and veto) all
items of capital expenditure of local authorities(1). and it
provides a large portion of total local borrowing through the

: (2) , , ]

Public Works Loan Board - hore widely, the ability of the
centre to affect interest rates undoubtedly has crucial impli-
cations for local government cxpenditure since 25 »er cent of
total current expenditure consists of interest and repajuent of
loans. In addition to this, many of the legal instruments of
the centre contain a strong emphasis upon finance; for exaunple,
central government sets maximum limits for ratecable values of
properties eligible for improvement :rants, attendunce allowances
for councillors and charges for the processing of planning
applications. However, for the purposes of this thesis the

financial instrument is more narrowly understood to refer to

grants paid by central government to local governments.

To view grants as an instrument of the centre is not to
suggest that central government provides grants to local govern-
ments solely in order for the centre to 'buy influence' with local
governments(j). The early grants in aid of local
government services were primarily introduced as a means of
equalising the tax burden for locally delivered services -
especially the taxes paid on agricultural properties )- To

view gruonts as an instrument of the centre recognises that what-



ever the reasons for the developront of the grant Sy;tem(s)’ and

whatever the consequeiices for issues such ac the eaunlisation of
(6) _ . -

tax burdens s the grant system offers the contre the nossitility

of securing that the activities of local povernments are consistent

with its preferences. The thesis recognises that wnile grants are

an instrument of influence, this is not th~ir sole function.

Does money, in the form of central governnent rrants, talk
and, if so, what does it say? Grants have been regarded throughout
the history of academic study of local government as one of the ros
important sources of central influence on local povernments. The
general principle ol "he who pays the piper calls the tune', or at
least has a say in what tune is to be played, is one that has been
expressed, to varying degrees of sophistication, throughout western
nations. riuch of the academic research on the influsnce of overn-
ment grants in Sritain has tended to suggest that there is little
clear evidence of the effects of pgrants upon local governm:nt

(7)

decisions . Yet, to judge by the pre:s coverage of grant settle-

ments since 1976 and the changes in the gront cystem introduced

under the 1979 Conservative government, it is clear thint both central

and local actors regard this as a crucial element in relationshiips

between the centre and the locality.

The purpose of this chapter is to examine the properties of
grants as an instrument of influence. Followine the framework
established in chapter one, the second section discusses the types
of services over which the instrument of finance seeks to exert
influence. Recent empirical studies of the importance of _ rants
in the central-local relationship have tended to assume that one

would expect levels of grant to be related to central influence
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upon particular local services. lowever, wTants are for thr most
part untied to the level of spendin~ on on individual service, ani
there are no adequate reasons to assume that ore or lecs -runt will
affect decisions about levels of spending on any one service in
particular. The third scction locks at the degree to which grant
changes can be regarded as shifting the parameters within wuich
local governments deliver services,and argues that unlike the United
States, where grants have been possibly tlhe innjor instrument in the
exercise of federal influence upon state and local governaents, in
Britain they have always been auxiliary to changes in statutory
permissions and obligafions. There is, liowever, no evidence to
suggest that the scale of pgrant reductions has brought about any
shift in the parameters within which local povernments deliver
services by changing the pattern of services delivered by local

governments since the onset of stringency in the mid-1970s.

The fourth section exanines the negotiability of grants. As
was found in the case of legislation, there exists & franework for
consultation over grant settlewents. There are a variety of
institutions and processes involving both central and local actors
which discuss prospective grant settlements. How fdr are gprant

settlements actually negotiated, with the preferences of the centre

being diluted by the preferences of local goverament actors through
concessions being made to local actors? The fourth section
suggests that the centre limits the degree to which the grunt

settlenent is negotiable.

The fifth.section examines how far grants actually constrain
local governments in the sense that the probability that local

rovernments' actions are consiistent with the centre's preferouce
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is high. A number of recent studics have sugsestod that _rants
appear to have no appreciable influence ujon local ~overnment
decisions. In this cection it is arjued thot uany of there anailyses
have been based upon casual rnther than sy-terntic discussions of
precisely what one would expect the effect of ;rants to bz, as well
as crude empirical measures which bear little rel-tionship to the
casual hypotheses postuluted by these ~uthors. A more gsystewatic
examination of the empirical evidence su;gests that grants do

provide incentives and disincentives to spending within local govern-

ments: the more you expect to receive through prants, the more you

tend to spend,and tlie less you expect the less you spend.

ITI. The Policy Areas of [inancial Influence

Over which services do grants offer the centre the ability to
influence the activities of local povernments? If grants hove an
effect upon local governments then one might e:mecct to detect this
influence in the activities of sets of particulnr local jovernwu:nt
services.

Q
For example, Boaden's pathbreaking study(J) argued that

diversity of local outputs(g) in termms of variations in per carita

spending on local government services reflected the importance of
the "local political system', as distinct from the standards set
centrally or nationnlly, in resource allocation decisions at the
local level. Local spending reflects to a significant deyree the

needs of the locality, the disposition of the key decision makers

and the resources available to provide services at the level
required to meet perceived needs. If central government, througn

its vrovision of g rants, could exert influence upon locul governuznis,
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then one would expect there to be hipgh diversity in authorities waica
are less dependent upon grants and low diversity in authorities wiich

are more dependent, with diversity exprecsed ¢ gpending per head o

i

individual services. The implicit argu.eont here is that the srovision

of grant allows the centre to influence the levels cond/or »roportions

of financial resources allocatsd to indivilunl corvice:

220 e

Boaden demonstrates that the devenience upon grant bears no
relationship to diversity in individual local servicss. This
conclusion is also reinforced by analysis of the Scottish data(1o) -
see table t.1 - giving figures for spenling rer head in 130, Data
on local expenditure often specify the financial year by referring
to the two calendar years within which the financial year falls.

In this chapter, the financial year is descrited by reference to the
later calendar ycar within which the financial year falls. Thus,
1980 refers to the {inancial year 1979-30 bepginning april 1st 1279
and ending March 31st 1930. From table 4.1 it can be seen tuat
local governuents whiich receive relatively higher percentages of
their income from grants (equal to, or above, the median 45.1 per
cent) are no less likely to display higher variation in spending
per head than those which receive relatively small portions (lecs
than 45.1 per cent). Indeed, in the case of all services prescnted
in table 4.1 there is preater diversity amon; high grant authorities
than low grant authorities (average coefficient of variation for
high grant authorities = 0.36, for low grant authorities = 0.26).

If grants are hypothesised to influence local governments by

securing sone form of standardisation for individual services,

then they appear to have no influence on loc:il government services.
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Table 4.1

Grant Dependence and Spending Variation in Individual Jervices:
Scottish District Councils 1930

Coefficients of Variation® Differ. nce
, High Grant** Low Grant®** igh Grant -
S . - ira
2ervice Districts (N=27) Districts (N=26) Egﬁ:ﬁg:&ﬁ
Districts

Housing 0.25 0.17 + 0.03
Leisure 0.50 0.30 + 0,20
Cleansing 0.25 0.20 + 0.05
Environmental Health 0.54 0.38 + 0.16
Total Expenditure 0.24 0.23 + 0.01
AVIRAGE: 0.36 0.26 + 0.10
* Standard deviation divided by the mean.

** High gront authorities are those which receive more than

45.1 per cent (the median figure) of income from grants.
*** Low grant authorities are those which receive less than
45.1 per cent (the median figure) of income from grants.

Source: Chartered Instilute of Public Finance and accountancy
Rating Review 1979 (Glasgow: CIPFA, 1979).

(11) postulates that shifts in tne

Similarly, Ashford's analysis
priorities of local governments are reflected in changes in the
diversity of an individual local authority budget. The extent to
which changes in the coefficient of variability are related to
changes in the level of dependence upon rrant reflects the degree to
which the centre can exert influence upon spending on individual
items through the provision of -srant. Thi: analysis agnin suggests
that grants might be expected to offer central povernments the
opportunity to excrt influence upon inlivilual services delivered

by local pgovernments - if grants heove an effect upon local government

then they are hypotlhiesised to encourage national standards in any one
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individual service delivered by local governuents., Ashford's
conclusion, that grant changes are not rel:ted statistically to
changes in the diversity of local budgets, is reinforced by anzlysis
of the Scottish data. The correlation between chances in the
coefficient of variability and grant dependence in the period 1976
to 1980 in the 53 Scottish districts is 0.24. Authorities whiich
have become more dependent upon central government grants for inconme
were marginally more likely to show greater bulgetary changes than
those which have not. However, the relationship is a weck one,

and poses no substantive challenge to Ashford's conclusion that
changzes in grant dependence are not rclated to changes in the

coefficient of variability of the local budget.

The attempt, however, to identify central government influence
through grants on the basis of decisions made in individual policy
areas is based upon a failure to concider the implications of the
present structure of the provision of grants to local governments
for the hypothesised effects of grants upon local governments. The
theoretical literature on grants has suggested five ways in which
grants can influence local government decisions(12). FPirst through
a "conditioned" effect where central government ''buys compliance'
with its preferences through making payment of the grant conditional
upon certain conditions being met. Second, grants reduce the 'tax
price'" or '"rate price" of local spending. If a service is the
subject of a central government grant, then it is relatively
"cheaper", in terms of the money that has to be paid from local
taxes, to increase spending on that service by & given amount tua..
spending on a service which does not attract ;rant. Third, grants

place items on the political agenda of local governments - if a
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grant is offered for a particular service, then it is likely that
the question of whether the service i5 to be delivered will be
discussed by a local governnent. Fourth, srants create allegiznces
between professional proups at the central and local level - trin;-in-
them together to discuss how to spend ;;ronts providedl. Fifth,

local government grants create '"psychological" dependence ugon
central government. Because jovernment finances a large proportion
of total local government activity, centri:l and local actors alike

accept the legitimacy of central government seekin~ to influence the

decisions of local governments.,

wach of these hypothesised effects of grants, with the pocsible
exception of the "psychological' dimension of grant dependence,

depends upon the specificity of central government grants to local

governnments. The conditioned effect depends upon the discriminating
manipulation of gront programmes and conditions in specified service
areas. For example the '"payment by results' scheme of the 19th
century in education paid grants on the basis of a variety of
criteria of achievement of the education authority. If grants
affect individual local services through the tax price, then the
grant must be able to discriminate between the tax prices of
different services - a block grant does not do this. If local
governments receive grants through a formula allocation method,

and if receipt of grant is not conditional upon delivery of a service
or certain standard of service, then the individual service item is
not likely to be brought onto the political agenda of the local
government through the jrant mechanism. The allesiance between
central and local actors forged from joint decisions over how to

spend centrally provided money is removed if the major interaction

156



between central and local actors over grant tules place between

finance professionels rather than service professionals.,

The existings system of grant provision is a ~onsolidated
grant system - with the bulk of gronts beiny pnid through

the general Rate Support Grunt (R3G) as osnosel

RS At

to specific grants
for particular services. The devclopment of the grant system from
one based upon specific grants to one based upcn general rrants
with the first .aajor consolidation of specific rrants in 1929 and
the inclusion of the education grants in tie block grant in 1955
has been discussed elsewhere(qz). The reintroduction of specific

grants for education has been mooted in early 1932, yet at precent

education services are financed through the consolidated 1S5G.

The bulk of the grants provided by central government to local
government (79.4 per cent) are nominally consolidated grants - that
is to say, not paid in aid of any one particular service (sce
table 4.2). Of the remainder (20.6 per cent of grants) which are
nominally specific - paid in support of a particular service -
one may question the de facto specificity of the grant. liuch of
the American literature stresses the point made by Vebb(qh) in
the British context wlien the bulk of grants to local governments
were nominally specific; grants are fungible. With the exception
of -rants such as rent and rate rebate grants, many nominally
specific grants become part of the '"pot' of revenue for a current
account, and consequently there is no method of determining whetaer
the money provided through the grant actually goes in support of the

service it was nominally intended to support. One cannot tell

precisely what amount of revenue spent on z specific service is
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money from the resources, needs,domestic or =pecific grunt or from
locally raised revenue. All money, as thie anerican adage has it
)

is green.

Table 4.2

Consolidated and Specific Grants to
Local Governments in 3cotland 1979.

£ millions . all Grant
Rate Support Grant: Income
Needs Element 322.4 62.8
Resources Ilement 204 ,9 15.6
Domestic Slement 13 1.0
Specific Grants:
Housing Grants 138.2 1.4
Other Grants 81.5 6.2
1,310.4 100.0

Source: Scottish Office Scottish Abstract of Statistics 10 (Edinburgh:

HMSO, 1981).

The Housing Support Grant, for example, is intended to finance
local government housing. Because there is a substantial transfer

between the lHousing Revenue Account (the account for housing) and

the Rate Fund Account (from which the bulk of the other local govern-

ment services are financed) it is equally possible to regard an
increase in the lousing Support Grant as a means of providing more
or less money to local pgovernments to allow them to reduce the
level of the rate fund contribution to the llousing Revenue Account
or increase it, and thus have more or less money to spend upon
other services apart from housing. Similarly with a number of the
other grants which are nominally specific. The yrant paid in
respect of consumer protection is listed as a specific grant.

However, as the director of consumer protection of a large region
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stated in an interview, the allocation of expeniiture to his dejart-

ment did not reflect the size of the grant ;iven in respect of his
service. The nominal specificity of the grant is often little
more than a useful means of deriving a total figure for th: level

of grant. Once the total level of grant has been determined there

is no effective obligation upon local goveruents to spend the ioney

on the service for which the runt h s beon hypothecatei(15).

(16) e

Contrary to the suggestions of Jones, aront others
hypothecation of grants to particular services both within the
block grant of the R3G and for a large number of grants outside the
general grant of the RSG can be regarded solely as a means of
deriving totals of grants. a number of other observations upon
the structure of the grant system reinforce this. First, while
the grant settlement - the total of grant - is built up on the

basis of variable growth levels for individual services, tiuere is

no systematic attempt in the distribution of the grant to secure

that relatively greater amounts of money «re provided to authorities

which deliver the high growth services and relatively less to those
which have low growth services. For example, while education and
social services, two of the major regional services, may be allowed
to expand more rapidly than the '"other environmental services'
delivered by the districts, there is no systematic alteration in
the formula for distributing the grant to secure that the extra

money allowed for these services pgoes to the type of authority that

delivers them.

Second, while additional items of legislation
are ''taken into account'" in a Rate Support Grant settlement, for

example the costs of the Housing lHomeless Persons Act 1977 were
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taken into account for the 197&”9 Rate supyort Grant Settlement(17),
there is no clear statement of how much expenditure is set aside

for the new legislation and no explicit mochinery for securins that

the money goes to the authorities nore likely to incur hijgher levels
of expenditure under the legislation. Wile there is n

nominal link between 2 particular service and the level of cront,

it is only expressed in the vague terms of "account beinyg taken of"

the new legislation and there is no attempt to secure that the money

is actually spent upon that service.

Third, the dominant principle for the distribution of grants
among local authorities, »rong those of the swwns type which deliver
the same services, is one which is unrelatedl to the variable mix of
services delivered by local governments - equalisation of the tax
base. There is a high correlation between income from cate
Support Grant per head and ratenble value per hewd, in the regions in
1980 this was -0.04 despite the effects of the ''needs" element of the
Rate Support Grant and the specific grants within the rate sugport
grant which purport to finance the differential spending ''needs'" of

individual local governments.

If central government grants are an instrument of influence
which constrain local governments, then the degree to which central
governnent grants constrain local activities cannot be analysed on
the basis of particular service areas because the grant is paid in
respect of the totality of local government services and offers the
centre no scope for influencing any one particular service or set of
services. Rather, if grunts affect local ;jovernment spending

decisions, then they affect the total srending decisions of local

governments rather than the priorities of spending determined at the
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local government level in a direct manner. Government gron‘s are not

used to influence the activity of any one norticular service.

III. Grants and Parameter Shifting

a) Grants as Auxiliaries to Parameter Shifts

In Britain, unlike the United States, central government defines
the mandates for local governments independently of the money that it
gives local governnents through grants(18)- In principle, it is
possible for the centre in Britain to mandate any activity upon local
governments in the form of lepislation without providing money for it
in the form of grant. In the United States, on the other hand, there
is no comparable capacity for the federal rovernment to mandate
directly services upon local governments, and ~rants have been uscd to
provide incentives to deliver particulsr services to certain standards.
In the United Stntesgrants, with the exception of General Revenue
Sharing, generally come withi programme conditions attached which seek
to make grant receipt contingent upon delivery of specified servicec
to specified standards and under specified circumstances (such as
with "citizen participation"). While in Britain it is possible to “alk
of legislative mandates for local government activity, in the United
States most of the instruments termed "federal mandates' are, with

the exception of federal court mandates, conditions attached to the

receipt of grant.

Where parameter shifting is understood to mean that a local
government is influenced to deliver a service which it had not
previously delivered (or alternatively terminate one that it had
previously delivered), or to change substuntively the nature of the
service Jdelivered (by expanding or contracting the client groups to

which the service is delivered or changing what is delivered), then
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in Britain grants have been historically used as auxiliary to shifts
in the parameters of local government services made through legal
instruments. Major new local zovernment services or expansions of
old services were often accompanied by an explicit recognition that
if local governments were to deliver services in a way in which the
centre intended, then there should be either u new grant or an
expansion in the old specific grant for that service(19)o Vith
the consolidation of the grant system, in which at present at least
80 per cent of grants can be argued to have the characteristics of
a block or general grant, there is no longer any possibility of
specific using grants as auxiliaries in changing the parameters

within which most individual services are delivered.

Can a block grant shift the parameters within which local
governments deliver services? While specific grants were auxiliary
to the delivery of specific services, it is posasible to argue that
a general grant can also act as an auxiliary to other instruments
of influence, particularly laws, in shifting the parameters within
which local governments deliver particular services in a less direct
method than that offered by specific grants. Wnile a block grant
does not permit the centre through the grant mechanism alone to
shift the parameters within which an individual service is delivered,
it may facilitate the delivery of services within parameters which
are changed through other instruments by making more money available
for total expenditure. New vires and new mandates require extra
revenue if they are to be translated into ncw or expanded services,
and extra revenue can be provided by the centre in the form of
general grants which are used to finance new or expanded services.

For exanmple, between 1970 and 1975 spending on social work in
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Scotland increased by 73 per cent in real terms comprred with the
level of total spending increase of 27 per cent(zo)- It is also
possible to argue, although within the confines of this thesis not
practicable to test, that the large rise in social work expenditure
in the 1970s constituted a shift in paranecters (a new and expanded
service) which was influenced through a change in the legal paraneters
for local welfare services through permissive legislation such as *he
1968 Social Jork (Scotland) Act, with the relatively fast growth in
grant in that period (48 per cent in real terms) facilitating the
shift in paramefers since it encouraged rapid total spending growth
which was chanelled - although not through the influence of the

grant system itself - into social services.

While grant increases may facilitate the shift in the parancters
within which local governments deliver services, the grant system of
the present and ru-ent pact is not one of growth but of cutbach: in
real terus. Grants huave decreased in real terms by 2.5 per cent
in the period 1976 to 1981 (see below). Does this menn that as
the expansion in grants in the 1960s and ecarly 1970s facilitated the
shifting of parameters by allowing local povernment to finance
changed mandates and new vires, the contraction in real terms since
the latter part of the 1970s has also shifted the parameters within
which services are delivered by makini; it no longer possible for
local governments to finance existing mandates and vires?  Are the
changes in grant of such a magnitude that it is possible to talk of
grants shifting parameters by making it impossible for local govern-
ments to continue to finance the level of services that they
delivered, either becausc they were umandated or empowered to, prior

to the mid 1970s?

163



The intention behind increasin~ 2nd decrecasin; crants as a
means of influencing local governucnt exyenditure is relatively
simply explained.  The more ~rint thnt the ceutro Cives, the nors

=ty L gLl

the local government system svends, and the lecs it pives, the

less it spends. wihile the accuracy of

t
D

asswiaptions behind this
intention is tested below, the nuestion of whetlier rants -re used
as instruments of parameter shifting is a question of whether the

level of expenditure that the centre secsiis to achieve entails the

possibility of the preventing local governments from deliverings man-
datory services and/or changing the wny in wiich local governnents

use their vires to deliver services.

Ideally, one would need to be able to cost items of lepislation
in order to assess whether the scale of cuts in grant implies
abandoning mandated or permitted uvervices. Th~ Treasury study
offers practical evidence of the imposisibility of puttins an
expenditure figure upon as wide an array of legislation as that
which affects local governments(21).' The Trecasury study recognised
that the most one could hope for was for some agreement between the
hunches of civil servants about the costs of delivering nationally
desired services. Instead, one can look at the changing levels
of expenditure desired by the centre and examine the evidence
to suggest that they can only be achieved through local governments

failing to fulfil mandates and terminating, or at least severely

cutting back, permitted local services.

b) Fulfilling Mandates

If local governments are being encouraged to stop d-livering
mandated services to previously established levels and standsrds

through grant reductions, then one must also argue that local
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government was encouraged to break mandated cervices in 1977 - the

last year of over a decade of expansion in locnl governument on-canital

expenditure and central government grants - since the intended
effect of the grant changes so far has been to bring local spernding
back to that level(az)- However, even if one takes

, e takes the year 1977
as the basis for comparison, one could argue that local government
would be failing at present to meet its lovel of expenditure for
mandated services, firstly, if there were «n increase in the number
of services and activities mandated (e.g. if a new client group or
new service were added to the mandatory oblirations of local govern-

ments) or secondly, if there were an incrense in the client groups

to whom mandated services are delivered.

There is no evidence to suggest that there has been a sub-
stantive increuase in costly mandates to local governments since
1976. The only mandate that springs to mind is the lousing
(Homeless Persons) Act 1977. The 10,000 people housed annually
under that Act can be roughly calculated to constitute 1.7 per
cent of the totality of local authority tenants and, multiplying
this by the level of local spending on housing and dividing by
total spending, spending should have been 0.2 per cent above the
level of expenditure in 1977 in order to meet the (loose)
mandate of the Act(23)- Central government has, since the midlle
of the 19705, been conscious of the costs of legislation to local

government, as is shown by the failure to operate fully (through

commencement orders) the 1975 Reservoirs Act and the 1975 Children

Act.

On the othe:r hand, there is evidence to suggest some changes

in the client groups implying that if the same number of service
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deliverers per client as in 1977 were wsint~ined, then sone

change in spending on mandated services coull be eznected. The
largest of the services in which levels of expenditure are
relatively tightly manduated is the education service. ilowever,
this implies a relatively large decrease in the levels of expendi-
ture to maintain the sume number of clients rer teacher since the
number of pupils has dropped by 6.5 since 1976 - this inplies a
decrease of 2.2 per cent in total expenditure to maintain services

at 1976 levels(zq).

c) Discontinuing or Cutting Permitted Services

There is no evidence that central governuent has intended or
achieved cutbacks in the services defined through permissive
legislation. The major service in which parameters are defined
through permissive legislation is the social work service (see
chapter 7). Central government's notional target for social work
is an expansion in real terms of 11.7 per cent over the period
1977 to 1982. Indeed, the only major change in services envisaged
by central government in its expenditure plans is a decrease in the
education service (of 6.4 per cent between 1977 and 1982) in which

levels of expenditure are relatively tightly mandated (see chapter

7y (25),

Similarly, there is no evidence that the services wuich have
actually suffered in an era of fiscal restraint are the services
in which levels of expenditure are more subject to permissive rather
than mandatory parameters. Over the period 1977 to 1982 local
governments have budgeted, in current terms, for an increase in
services governed by peruissive parameters such as social work

(122 per cent), leisure and recreation (110 per cent) and housing
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maintenance (148 per cent) no lower tian for those governed by
mandatory parameters over levels of ~rovision such as police (123

per cent), education (99 per cent) and fire services (117 por cent)(26).

Grants are not in theuselves an instrument of paramater shifting.
Historically they have been used to expand services which have been
mandated or permitted throuygh legislation. In a period of
contraction they may be used to chang= the d:gree to which local
governments use the vires granted them by the centre or, conceivably,
to encourage local governments to fail to meet costly mandated
commitments, but not in a way in whicu the éentre can discriminate
between service items as it can with a specific grant. ilowever,
there is little evidence that the scale of cuts in grants has so far
shifted the parameters within which local governments deliver

services.

Chapter one defined the concept of parameter shifting as the
use of instruments to produce a pervasive active change in the
parameters within which a service is delivered. Grants are
pervasive instruments in the sense that one cannot deliver any
services without money and, on the assumption that grants do affect
the level of expenditure, the level of grant has implications for
the whole service. They are not, however, in present conditions,
being used to shift actively the parameters within which local
governments deliver services. The scale of grant decreases has
not yet been sufficient to imply any substantive change in the
levels of service provision over, say, thc levels of service
provision in the mid 19705 - characterised as the tail end of a
reriod of expansion. wiile potentiully an instrument for facili-

tatinc shifts in parameters, gronts are currently used s instruments
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for overhauling tae poraweters within vhich Jocal Snvernaent Sarvices

2re delivered throwsh adjusting the joverisent's contribution to

local revenue. Waile fiscal strincency h»s removed the "assumption

(27)

" . . . . . e
of growth that pervaded local overnmznt since the 19575, there

1s no evidence to suggest th:t stringency has shifted the narazeters
within which services are delivered. a3 jlewton argues:

The term '"crisis" is much used snd zbused to describe thre
state of local finances in Britain. In a technical sense
there is no crisis - loczl authoritiss are well able to
meet their monthly salary and wages bills; they continue
to provide basic public services, and almost all the less
basic ones as well; and there has been no hint that so
much as one of the 522 local authorities in Great britain
has been in danger of requiring ?Eocial central government
funds in order to keep it afloat 28)

IV. The Negotiability of Grants

How far can grant settlements be regarded as being "imposed" by
the centre upon local goveraments, and how far can local governments
be said to have an important role in shaping the grant settlement?
It is not difficult to point to the exictence of some form of
consultation over the grant settlement. Zach year the fruits of
the consultation process between the Convention of Scottish Local
Authorities and the Secretary of State are announced(29)§ and these
are the result of a series of meetings at which issues such as the
future distribution of the grant, the provisions for cost increases
in cash limits as well as projections concerning the level of grant
in future years are discussed. On the other hand, bargaining over
grant is constrained by the broad policy intentions of central
governments. In the years since 1976 the negotiations concerning
grant levels have not bcen concerned with reaching agreement from a
range of options concerning questions of how fast grants should grow,

but rather how severe the reductions should be in constant money terms.
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’recisely how far the discussions betwecen the representatives
of central and local ;jovernment concerning the X3G ccn be regariad
as ''negotiations', with concessions bein, mude to the preferences
of local governments, is difficult to assess. The perceptions of
the actors involved point to different conclusions. The Scottish
Office, for example, has stressed the point that the mcetings
through the local government finance consultative machinery involves

some form of negotiation, with the "Secretary of State reaching his

conclusion" on the basis of the views expressed by local political

(30)

actors Local government officials have complained that the
grant settlement is not negotiated, but''negotiated for us and

presented as a fait accompli by the time we arrive in Zdinburph to
(31)

discuss it" The evidence also points in two different
directions. Shortly after coming into power, the Conservative
government summoned the Local Government Finance Working Party to
discuss the government's proposal to reduce local spending and prant
by 10 per cent in real terms in 1980/31. The fact that this idea
was abandoned in favour of a more moderate reduction (2.2 per cent)
implies that concessions were granted local governments through a
process of bargaining. Similarly, the Scottish Office's offer to
the Convention in November 1980 of a choice between higher cuts on
capital or current expenditure implies that the negotiations were
more than ritual or courteous discussions. Yet the fact that large
cuts in grant were made, and that the choice was limited to less

capital or current expenditure suggests that the bargaining takes

place within very narrow limitations set by the centre, above all,

by the Treasury.

How can one assess the degree to which concessions are made by
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the centre in the process of consultation with local governrent
actors over the grant settlewent? One possible means of exploring
this is to examine outcomes of the process of the pgrant settlenent

in a comparative British perspective. If the consultative process

resulted in concessions granted to the preferences of local govern-
ment actors, then this would suggest that the final agreement in
Scotland differs substantially from the agreements elsewhere in

Britain. The evidence offered here offers an indication of the

extent to which the consultative process results in concessions to

the preferences of local actors.

The granting of concessions to local actors in Scotland is not,
of course, the only possible source of deviation between the grant
settlements in ingland and “Wales and Scotland. The Secretary of
State for Scotland participates in the process of bargaining for
money for the services for which he is responsible in Whitehall in
the PESC (Public Expenditure Survey Committece) negotiations(zz)-

There are thus two possible sources of diversity in the allocation of
grants to local governments. First there is the diversity that
results from concessions granted the Scottish Office in London through
the PESC system, and second, concessions granted to the local
authorities in Scotland by the Scottish Office.  Together these
bargaining processes have important implications for the level of grant
to be received by Scottish local authorities. Taking the changing
ratio of income through the Rate Support Grant in ingland and ales
to income through the RSG in Scotiand as an indicator of the overall
effects of both of these sources of diversity, there has been a con-
sistent tendency throughout the late 1970s and early 1930s to give
relatively larger increases in grants (in current money) to Scottish

local governments than to local governments in “ngland and Wales (see
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table 4.3). The ratio of zZngland and Wales R3G income to 3cottish
drops from 7.75 in 1977 to 6.78 in 1922, If the 1977 ratio had
prevailed in 1932, Scottish local governments could have expected
12 per cent less grant than that offered in the R3G COrder for that
year. Not only is the level of local expenditure per head in
Scotland higher than in Zngland and Nulen(jj), but also the ;rant

settlements of recent years have resulted in relatively higher levels

of grant being received by local governments.

Table 4.3

Scottish and English Grant Scttlements: The Ratio of
english Grant Income to sScottish Grant Income

satio of Znglisihi G Income

Year to Scottish RUG Income
1977 775
1978 7.60
1979 735
1980 7.2
1081 7.0k
1932 6.78

Source: HM Treasury The Government's Bxpenditure Plans 1981/82
to 1933/84. Cmnd 6175 (London: IGO0, 1981)

llow far can this sirnificant variation from the pottern in
anpland and Wales be cxvlained through the ability of the Scottish
Office to bargain successfully within Whitehall and how far can it be
explained by the rrocess of bargainin; between the Scottish Office
and Scottish local actors? The ratio of expenditure in Zngland and
Wales to Scotland for equivalent services, i.e. those services
described in Scotland as being "within the responsibility of the
Secretary of State', shows that over time the Scottish Office has
managed to secure greater increases in cxpenditure allowance for all

services, central and local, than lLnglish departments
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(see table 4.4). The ratio has declined from 7.16 in 1977 to .78
in 1982. This relative advantage n~ced not necessarily reflect the
skilful negotiation of the Secretary of State, tut rather the

consequences of the application, in a time of relative expenditure

decline, of a formula for the territorial distribution of expenditure

. . I
increases and decreases described by lHeald a5 the "Darnett formula”(3+).

However, the comparison does sugmest that on important source of the
variation in the aggregate level of . rant received by local govern-
ments in Scotland is to be found in the process of negotiation

among central actors in London rather than in any bargaining between

central and local actors in ldinburgh.

Table 4.b
Scottish and English Public Spending:
The Ratio of English to Scottish Spending
for Scottish Office Services*
fear RﬁﬁéitiihLﬁﬁiiZ?n§° chenge
1977 7.16 (+0.06)
1978 7.00 (-0.16)
1979 6.90 (-0.10)
1980 6.0 (=0.06)
1981 6.91 (-0.03)
1982 6.78 (-0.03)

Figures derived from D. Heald'Scotland's Public Expenditure
'Needs'" in H.M. and N.L. Drucker (eds.) Scottish Government

Yearbook 1981 (Wdinburgh: Paul larris, 1980), p. 66.

Furthermore, if concessions granted to Scottish local actors
through the Scottish Office were an important source of variation
for the difference between Scottish and English ygrant settlements,
then this would lead to the expectation that local government
spending, and grants to local povernments, form an increasing

portion of the expenditure within the Secretary of State's
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responsibility. It has conventionally been urpued tiat the Secretory
of State for Scotland has the ability to male adjustments between
programmes within the overall allocation of expenditure to the
Scottish Office through the PuSC system. This capability aas been
(35)

discussed by Keating and was restated by the Secretary of State

in his oral evidence to the 1980 Select Committee on Scottish Affairs;
I have, in fact, been slightly easier than the norm on housing

expenditure and slightly harder on roads and transport and
other environmental services, which includes leisure and

recreation. This is just a general flavour of how it is

done. It is a very useful facility to have(36).
Thus, if the relatively higher level of grant in Scotland were attribu-
table to the success of the local government actors gaining con-
cessions from the centre, then ome would expect that this would be
achieved through the Scottish Office allocating a growing proportion
of its total allocation to local government services rather than to
the other items of expenditure within its responsibility. This has

not, in fact, occurred. Table 4.5 presents the percentage of expend-

iture within the responsibility of the Secretary of State devoted to

Table 4.5

The Percentage of Expenditure Within the
Responsibility of the Secretary of State for Scotland
Made up of Local Government Expenditure

Year % Local Government Expenditure Change
1977 Sk.7 -
1978 54.2 -0.5
1979 54.0 -0.2
1980 53.3 -0.7
1981 51.2 =21
1982 51.9 +0,7
Total NA -2.8

Source: Convention of Scottish Local Authorities
"The COSLA Critique" (&dinburgh: COSLA, 1981),

p. 35.
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local government. Table 4.5 shows that the percentage of Scottish
Office resources devoted to local governmant services has decreased

since 1977, from 54.7 per cent to 51.9 per cent in 19302.

The evidence suggests that Scotland has been receiving
relatively larger and increasing shares of totzl public expenditure
in Britain, and it is this which lecds to tne relatively higher
levels of grants to local governments in Scotland than the
concessions granted by the Scottisi Office to Gcottish
local actors. It is the processes at the centre in London rather
than processes at the Scottish Cffice in Zdinburygh which produce the
largest part of variation in the lovels of R3G for Scotland and

England and Wales.

This can be further supported by a comparison of the terms of

the RSG settlement for Scotland and inpgland respectively. The

Reports on the Rate Support Grant Orders for ungland and Gcotland are

published separately, and the main provisions of the Order, how the
global sum of expenditure was arrived at, are discussed. while it
is not possible to compare the precise monzy figures for the growth
allowances in particular services - the fipfures are often presented
on the basis of different price bases and for different catesories
of services - it is noscible to cowpare the broad terms of the
settlements in two years, 1777 and 1978, after which

changes in the presentation of the Reports on the Orders in England

make comparisons impossible.

The basic assumptions of the 1977 and 1978 settlements are
presented in table 4.6 for education, social scrvices and the group

of services in England and Wales which full into the category of
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"llome Office Services'" (fire, rolice anl civil defence). Tuble

L.6 shows that in these service arens the muin features of the -r-nt

settlement are identical. In 1977 education spendin- was set at
& level to '"maintain existing standards" in both Ingland and Wales
and Scotland, with 2an additional allowance for in-service training
and the provision of education in de»rived areas. For social
services the emphasis was upon growth to .cet growing demands and
maintaining standards. For the Home Office functions in 1977 tiizre
was room for expansion to meet problems of undermanning in police
and maintenance of fire service at existing levels. In 1978 the
picture is similar; school roll decreuases,school meal charges and
further education are mentioned as the main factors governing the
settlement for education in Scotland as well as the remainder of
Britain, and the social and Home Officr services settlements are

based on identical assumptions in Scotland as in England and Wales.

There are, of coursc, some differences in the Scottish and
iinglish Orders. For example, the 1977 Scottish Crder makes
reference to '"provision being made' for the Housing (Homeless
Persons) Act 1977 under the social services heading, although this
is absent in the ingland and Wales Order. Table 4.6 shows, howeaver,
that the assumptions underlying the RSG Orders throughout Britain
are virtually identical in the most important provisions.  While
this cannot be taken as conclusive proof that concessions are not
made by the Scottish Office to local actors in the process of the
R5G settlement, it does, along with thc other evidence, suggest
that negotiation is highly limited. If concessions were granted
to Scottish local government actors, then one would expect there to

be a number of features of the RSG settlement which differ
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Table 4,6

The Similarity ol R3G Orders in Britain:

A Comparison of the Texts of the R33 Crders

1977 anld 1673

R5G Order 1977

England and VYales

"Maintain current standards"

"Priority to be given to increases
in in-service training"

"Allowance has been made to enable
local authorities to cope with the
operational difficulties of
adjusting staffing complements

as pupil numbers fall"

"Reduce the level of subsidy on
the school meals service"

"Some scope for improvement in
schools for children in deprived
areas'

Scotland
EOUCATICH

"enable loc]l authorities to meet
staffing standards agreed for 1976,/7"

"some expansion of in-service training"

""make available a margin of teaching
staff for the reduction of strains
resulting from declining school rolls"

"Provision for net expenditure on
school meals reflects the increase in
school ueal charges"

"Continuation of the scheme employing
500 teachers in oreas of deprivation"

SOCIAL SERVICES

"A growth of 2.1 per cent over
the estimated level of expend-
iture in 1977/8 which the

government recognises is little
more than the growth necessary
to maintain existing standards"

"Continuation of growth rate of social
work expenditure in 1978/9 over 1977/8
as implied by local authorities' budget
estimates. ... This should enable tne
authorities to maintain existing
standards without any reduction in
standards"

HCMY OFFICS

"Increase in police officer man-
power and cadets'

"(The Settlement) enables the
other lome Office Services to
continue to operate at their
estimated levels of service"

"Basing undermanning (in some areas) ..
room for improverent in support
services including police cadets and
equipment"

"idditionnl provision has been allowed
for fire services to prevent any
deterioration in levels of fire
service cover"
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Table 4,6 - cont'n..

RSG Order 1973

ungland and Wales Scotland
SDUCATION
"Calculations provide for "Murther iwmorovements in school staffing;
operational difficulties of standards partly to make available a
ad justing staff complements as margin of teaching staff for the
school rolls fall" reduction of operational strains as

school rolls fall"

"Forecasts of income take account ''Allowance for expenditure on school

of the Government's decision to meals reflects the Government's

plan on the basis of an increase decision to increase the meal charge by
in the school meals charges of 5 p (from 25p to 30p) in August 1979"
S5p (to 30p) in September 1979"

"Allowance has been made for an "In further education, the forecast
increase in the teacher force provides for an expansion of student

in further education colleges'" nunbers without worsening of the staff/

student ratio"

SOCIAL WORK

"The forecast ... represents an "Provision for 1379/80 represents an
increase of 7 per cent over the increase of 2.8 per cent in real terams
estimated level of expenditure over local authorities' likely planned
in 1978/79" expenditure in 1978/9"

(included in Home Office services 'Development of probation and after-
as ''planned growth in probation care service facilities"

and after care service')

HOMuw OFYTICKE

"The Settlement provides for an "Recruitment is expected to improve"
increase in police offer and
civilian and cadet complements"

"Other Home Office services ... "In the fire service, provision is made
operate at their cstimated for the same standards of cover"
levels of service"

Sources: The Rate Support Grant Order 1977. Report by the Secretary
of State HC-57 (London; IINSC, 1977).
The Ratc Support Grant (Scotland) Order 1977. Report by the
Secretary of State HC-91 (Gdinburgh; ilMSC, 1977).
The Rate Support Grant Order 1978. Renort by the Secretary
of State HC-03 (London; HNMSO, 1978).
The Rate Support Grant (Scotland) Order 1978. Report by
the Secretary of State HC-hO (Edinburgh; IMSO, 1973).
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substantively from the England and Wales settlaient. ¥hile there
are some significant features, not least the relutively higher
levels of grant received by Scottish local governrients in recent
years, the evidence suggests that these are a reflection of the
process of bargaining for funds within the centre among central
government actors rather than a process of barzainin~ hetween

centr:l and local actors in .dinburgh.

V. The Constraints of Grants

a) Fiscal and Non-Tiscal BEffects

How far do grants constrain the decisions of local governments?
A number of empirical studies have suggested that grants hava at
most only a very weak effect upon local povernaonts. nshford's
study concludes that grant dependence, the percentage of local
government income provided through government grants, Jdoes not lead
to "central control" of local governments on the principle of 'he
who pays the piper calls the tune' bLecuuse individual items of
expenditure in local budgets do not appear to change in response to

(37)

changes in levels of grants received Foster et al. argue

that "the case for central government control (through grants)

cannot be proven' on the basis of their examination on the correlates
(39)

of spending per head in local government The particular

methodologies of these authors have been the subject of criticism
elsewhere(jg). However, these and many of the other recent empirical
tests of the constraints upon local governments through grants which
have tended to find no apvreciable effects of grants can be criticised
on the grounds that they are based upon inndequiite conceptualisation

of the effects of central government grants upon local governments.
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At a very broad lev:l, one c¢an arguz th~t rants wmuy eitner
exert influence upon the fiscal activities of local governnents or

upon the non-fiscal activities of locul povernients or both.

gxploration of constraints upon the fiscal activities focus attention

upon the effects of grants upon spending or taxing by local ;overn-

ments. mxploration of the effects upon tie non-fiscel activities
would concentrate attention upon tho nature of the items on which
local governments spent their nonay - for example, whether any
form of inducement to go comprehensive in education was exerted

through the provision of ;rants.

Because there is no longer any link betweon an individual
service and thec amount of grant received by a local government the
constraints upon non-fiscal activitics of locrl governments have
largely disappeared. It cannot be mude a condition of receipt of
a grant that a particular service be delivered in a specified way
as was possible in the case of a specific conditionel grant(ho)-
If central grants constrain the non-fiscal activities of local
governments, then this constraint can only be exercised through
the '"'psychological" effects of the grant discussed by the Layfield
Committee:

""A1l experience shows that the man who pays the bill in

the end collects all the power, and the more you give

central government to pay, in the end the power will

move in'", We do not doubt that this belief is widely

held in both central and local government ... That is

in itself important, as the belicfs which people have

play a part in shaping their behaviour and so in

determining how the arrangements work(#1),

This refers to a shared perception that central government has,

because it gives local governments money through grants, a

legitimate right to influence how local governments deliver services,
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which is accepted by central and locil ~ctors alike. <t 15 not
possible, however, to test this argirent on the boois of existine
data - the INLOGOV group has ldentified this question =5 one of
the priorities for future research although they iiive not reache!
any firm conclusions to date. However, it is nosaible to sussent
that this effect of grants is unlikely ever to be satisfactorily

detected. As Finer points out, the fact that central govern:nnnt

provides local povernments with ~rants is only one of the many

aspects of the political subculture of central-local governaent
relations which reinforces the legitimacy of the centre in exerting
influence over the non-financial aspects of loc:l governuent

(42)

activities . It is unlikely that the particular contribnution

of grants to the creation of this subculture can be isolated.

Apart from the question of the 'psychological impact' of grants,
the existence of a general or block prant iwmplies that the constraints
that the grant imposes are upon the fiscal activities of locul govern-
ment. Furthermore, as the discussion in section two illustrated,
the fiscal activities which one would expect grants to influence are
the total expenditure decisions of local governments. In what way
have grants been used to scek to influence the total spending
decisions of local governments, and how far have the spending

decisions been consistent with these preferences?

b) The Preferences of the Centre

The preferences of the centre for totil local expenditure have
been, since the latter portion of the 19703, to secure that local
expenditure does not exceed the either low or ne:ative growth in real
spending targets which it has set annually for local governments.  Local
rovernment spending in Scotland, as in England and ‘Wales, grew

g
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steadily over the reriod between 1950 and 1975 - at :n snnual
averacge rate of 4,7 per cent in real terms(u)). The chrnge in tha
government's preferences for local government expenditure can be
seen from table 4.7 which presents the desired annual level of
local government expenditure growth (termed "growth allowance") as
expressed in the Rate Support Grant Orders. From table 4.7 it can
be seen that the period since the mid 1570s is characterised by
central governnent preferences for near zero growth (annual average
0.6 per cent 1976-82) despite some relatively high growth allow-
ances in a couple of years (3.8 in 1976 and 3.2 in 1980) which

contrasts sharply with the period immediately preceding (1968&-1975

annual average of 5.0 per cent).

Table 4.7

The Centre's Preferences for Local Ixpenditure Growth:
Growth Allowance in RSG Orders

Year % Growth Allownnce

1963
1969
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982

PO C oW Ol Oy =
L ]

Average 1968-1975
Average 1976-1982
Average 1968-1982

L]
O OO NV IO\ FRWWJO 2 a 0Wu

N oW

Source: Scottish Office Annual Reports on the Rate Support Grant
(Scotland) Orders.
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c)  Altering Grant

How does the centre use the _ront mechanicm to seek to secure
that the fiscal decisions of local governments are consistent witn
its preferences? The present Rate Support Gront systes con-sints
of three elements of the grant; thz needs eleunt, the doncstic

Wy )

element and the resourcesz element . Lue neels elamant
constitutes 83 per cent of the grant (in 1932) -nd is distributed
according to "weighted population factors" such as ~opulation
density and the age structure of the population to compensate for
the "differential spending necds”(u5) of local governmonts. The
resources element (comprising nine per cent of the RSG) equilises
for the differential tax base of local governuwents in Jcotland ac
measured by the rutcable value per head of population which in
effect means that centrul governwent acts as o ratepayer to bring
the penny rate yield to a rtandard awount (in 1,02 this was 2625,
per lhiead of population). The domestic elewent is o direct
compensation to the loc:l authority for tlie reduction to domestic

ratepayers of a uniform three pence in the pound (comprisin; ei, iit

per cent of the R3G).

Central government has altered tie grant in four main ways in

(46) s 1

order to reduce tho rants to local governments . first, it
has, as was discursed above, reduced thr level of relevent

exnenditure growth which it is prepared to finance. Jincz rrant

is naid as a proportion of relevant expenditurc, so a reduction in

the level of rolevent expenditure will bring, ceteris paribus,a

decrease in grant. Second, central government has reduced the
percentage of rclevant expenditure which will bo financed throuch

grants. This has declined from 75.0 to 72.0 per cent in 1977, :nd
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from 72.5 per cent to 63.5 per cent in 1370,  In 1982 (i.e. referrin,
t . . 2182 15w . -

o financial year 1951-82) this was further reduced to 67.5 ;:r cent.

L4 £Y " -y ~
Third, central government has reduced the level of ;runt hy settin- a
cash limit for cost increases below the actual level of cost inflation
Fo : i 97 imit =

r example, in 1979 the cash limit &llowed for only a 9.3 rer cent
increase in costs while the actual increase in costs was 12.5 =or zon
The overall impact of these three forms of wanirulatine~ the crant in
terms of the declining amount of ,rant receipts i nresented in table

4.8, where grant receipts in constant 1979 nrices have declinad from

£1,155.5 in 1976 to £1,046.0 million in 1)%1 = a decrease of 9.5 por

cent.
Table 4.8
Local Government 3G Income 1975-1251
(in real terms at 1979 prices)
; ‘ 9. Chunpe CGver
N
1976 1,155.5 -
1977 1,100.7 +0.5
1973 1,131.4 -2,
1979 1,153.4 +0.2
1630 1,112.2 -1.9
1981 1,046.0 -6.0
Total change 1976-01 - 109.5 -9.5

Source: Calcilated from Convention of Scottish Local Authoritiec
Annual levorts on the RSG Orders.
The fourth means of alterinc the grant affects the structur: nf
the grant. The Conservative government has consistently argued
, W ()
that the resources element of the Wy "encourages extravagance'
by giving more grant to authorities which increase rates the
fastest. In £n-land this criticisn has led to the introduction
: MU B | o limits
of a ''tapering dcvice within the new block grant whic imits

the amount of grant paid in respect of authorities wiiich set hign

rates. In Scotland, a similar effect has been achieved by shiftin -
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more of the R5G frowm the resources to the necds elewnnt, Thn
proportion of the gront formed by th- resources el-vent uns
declined from 13 per cent in 1.77 to O uor cont in 1522, Zentral
government is still prepared to act «s o ratepays- in 3ant1lnnl,
although unlike other ratepayers it has the 2rility to uset a
limit to the anount of rates it ic »repared to yoy anl nus oeluced

Ad L

this amount relative to the remainder oI tha W3.

d) The Aggrepgate uffect of Grant Changeo

Since 1977, grants have been used by central ;overnient in
Scotland as part of a strateygy intended to achisve siall or
negative increases in local spending. As such, they have Leen
used in conjunction with requosts for cutbaczc in expenditure
through the issue of circulars oand the issue of guidelines according
to which individual local nuthoriltiec: nre piven v fijrure for the
level of expenditure that they should incur in order to reuzain
consistent with the Government's expenditure plans. /hiile it would
not be possible to argue that any response by local ;jovernuments by
reducing or slowing down the rate of growtli in expenditure were
wholly the result of grant reductions znd rant manipulations,
fhe evidence presents strong a priori cvidence for the argurent
that grant reductions have kept local povernment cpending to within
the levels set by the centre. Table 4.9 presonts the comparison
between spending levels and «5G srending allowances from 1976 to
1981. From table 4.9 it can be seen that local governments in
ageresate tend to keep within the spending allowance set in the
R3G process by the centro. On averags the outturn is 1.2 per cent
above the 3G allow:nce, withh the highest overspendins in 1276
(5.% per cent overspend) and the highest underspendin- in 1977 (7.0

ner cent undersvend).
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Table b,o

-n. LR e ) .- S P . .
Ti> Loorercte wesrtonse o Gront L dvetions:

}
on2nd 13 (outtarn) by Loc 1 lov:irmments Coronro
vith R2G Spentin: Allowsncr s

Yrar 250G Shendings Local Sovernrout Uittt vrcanta
_ . 2 vyl o - - ' .,_\ - VT‘\
Allowance So~ndin~ (outtur:) Lbovel{+) or lelow(-)
~ . . > REw® R 1 s AL i-_"jﬂ
ca 1972 Irice a1 rics Sl 2 meang Ailes noe
~r - ] r°
1977 1,000 .0 1,851 + 2.1
O ”~
1075 1,05%.¢ 1,600 - D
- Q - -~ -
1979 1,060. 1,075.0 + U.D
o .
1680 1,721.6 1,726.4 + 0.3
(gl . —~
1981 1,054 .7 1,750.0 + 2.9
a ~
Average: 1,0652.9 1,671.7 + 1.2

Source: Calculated from Convention of Scottish Local authoritios
Annual Revorts on the RSG Orderc.

ilowever, the inpact of grants upon locul roverament decicsioar
to reduce expenditure, or expenditurc growth, caianot be precisely
determined fron the agpregate picture alone. Local political
actors are subject to a variety of »ressures to keep spending

growth down. These vressures range from the inticipated reactions

v

(not necessarily actual exnerience of these r.rctions) of rate-
payers - voting aguinst a porty which raises the rates in future
elections -~ to the followin~ of ninisterial advice through public
: (42) o e tablinh that ore
statements and circulars . In arder to estnblish that grant
reductions caused, or at least mudc « significint conl.ribution tc
the srendins behaviour of local overnuent, on2 pust establinh a

direct link between grant changes @nd the behaviour of individunl

local povernments.
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e) The Impact of Grants on Inlividu-l Authorities

Cn: way of relating chang s in i 1:vel of rant roceivad Ly
an individual authority t. the srendine docinias of tint #uthority
is to vostulate that there exists o "recrin- effret” of “rants,
This is based upon the reco;nition thot loc~1 Torrniants Aiffer
in the extent to which their oxrenditure is finaneed by oorents onnal
rates. An authority which has o low:r rroportion of ecxraniiture
financed tlirough rates, according to t!is wr; uwcnt, is more saverely
affected by a loss of jsrant. For example, an suthority which
receives &£60 million in _runts and 40 nillion in rates will have
to raise rates Ly 15 per cent (frowm 4 to 4 willion) to lzeep
expenditure constmnt with a 10 per cent lons in crots. An
authority with 40 million income from ;rints and £60 nmillion from
rates will only have to ruise rates by 7 per cent (frow £60 to Gk
million) with a 10 per cent loss in proont.. This would sugpgest
that because local jovernuients in Scotland wre highly deprndent

upon central grants, they are especinlly likely to adhere to the

lcvel of expenditure allowed for by the centre in the RSG Order.

However, therce is no statistically significant relationsuip

on an individual local authority level betwecn percentapge de:endence
upon grants and the percentage growth in expenditure in the veriod
1976 to 1980. This is certainly not because of any homogeneity in
the level of income financed by central pgrant which ranges from 47
per cent in Central Region to 75 per cent in ilighland Region.
Rather, the lack of a statistical relaltionship between grant
dependence and expenditure growth is based u; ' a misunderstanding

of the present sriat systew. Any individual authoritr faced with

a ~runt loss and scehing to wiintain expenditur- will have to
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incroase rates, but o omthorit ) recriving o BigN comiritution
througi the rescurces clewent of 1~ rent witl  1e6

srant it rcceive., when 1t sodres rates. It 5 been loloustrated

1

that cnce one toltes the effrct of the rosaurces elront into

50
account() )

(TR

the "cearing offect" ~r_-wint lose. it- v2li41ity sinac:

tiie nasumption thnt the total leficit cruned by ¢ rrant loss will
have to be net turoush rates is erroncous; coatributions to oneh
deficits are chared by riites "nl the resources eleient. ince Lais
is taken into account, isrant reductions affect those authoritien
which are highly dependent uvpon prants only maryinally more than
those which are relatively far les~ dependent. Jithout tuking

the effects of the resources element iato nccount, a 170 per cent
decrease in grant neans a 38 per cent rate increase in rotes in i:igghland
Region and a 23 per cent incrense in Lothian - o difference of 15

per centuage point:s. Wien the effect of the resources element is
taken into account, the difference chriaic to one of seven per
centage points (i rate increase in Lothian of 21 per cent and in
Highland of 28 per cent), with five of the other authorities being
equally affected (implied rate increase of 24 per cent) and the

remaining two regions within two per centage points of this fijure

(Strathclyde 26 per cent, Grampiun 23 per cent).

A more satisfactory hypothesis concerning the effect of grant
upon individual local governments concerns the impact of the grant
upon the '"tax vrice' or "rate price" of expenditure growth. In
the United oStates much of the empirical statistical literature on
grants has concentrated upon an examination of hypotheses 2about
the effects of different forms of grant, such as matchin,; rrants

and General Revenue osharing, upon the spending decisions of stuate
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and local governments from the perspective of their impact upon the
degree to which grants make certiin srending decisions more "raticnal"
since they maximise expenditure and mininisc locul financines of “unt
(51)
L]

expenditure For example, onc of the central questions about

general revenue sharing is whether it stinul-.tes expenditure

(encourages local governuents to expand experditure because expansion

- " ] - \ , 3 . :
is "'cheaper" becausce of the grant) or whethier it substitutes for

taxes (encourages local governrients to keep tziec at levels below

what they would have been without the prant).

These models place a greater cmphasis upon a rigorous

" examination of the structure of the ;rant than the siumple global
indicator of "yrant dependence'" used in many of the oarlier studies
of the effects of grants in Britain and the United Jtates(sz).

<

These approaches are beinm adopted in Brit.dn, but so far little

. . : (53)
of this research has been »ublished .

In the Scottich cnoe,
one can apply the logic of these fiscal lederalisa argum~nts by

posing the queStion "how do prants affect th» r-te price of

expenditure growth?"

Not all expenditure increases incurrel by local povernments
are raised through local revenues. A individual authority can

expect changes in srant to [inance a portion of taese increases

t‘\

3

PN

-,
1

(the same argument could be framed in terws of Jrnt and expe
iture decreases but here it is presented in terme of incraenses).
The effect of ;rants, according to tuis arguneut, 1s that tley
lead local authorities to different expect:tions of lil:ly incore

tvuat does not have to be roised locally, and thint thewe capect-

ations affect decisions on expenditure pgrowvti.. The expectation
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of grant increase lowers the tox or rate yrice of evpnling services

P

and this in turn affects lochl ~vpenditur~ Cocizian-.

This can be fernulated in one hrnothiesis:  the ~reater toeo

anount of money that the local goveruront con 2wxyect from  ronts

without havinz to roise local taxes, tha reoater tle 1nv:1 of

n the

rxpenditure routi. Lovro e thils iy othesis Lo te-ted?
case of the aceds and the spocific eloaents of the K55 1F Las te~n

[

esauned that the level of gront increascs anticipstel by the locni
cowernment is unreloted to the bualgstory lecisions of the local
government in a particulcr liunneinl yoar. Do s muount of
additioni:l nceds cnd opecific grants will b received whether the
actual spending; budget shows a high or lew cxponditure increase.

The same cannot be said of the recsources eleiwent of tiie Rute Support
Grant whiich varies uith expenditure ond rate levelws. In order to
overcore this nroblenm, o variable was caleul.tod whlch reflected

the amount of extra resources element that nichit be ex zcted in one

year over the year before if the rate level remninad coustent.

This provides thrce independent variables concerning the level
of grant increase per Lead of vopulation that might be expected
independently of th: budgetary decisions of the local authority in
any one particular ycar for the three elements cf tas ront; necds,
specific and resources clement. No data is available for the
domestic elenment. 4 fourth variable was added; the total incr-acsc
in grant which 1is the summation of the three other variables.

Mmese were then correlated with the actual levels of incresse in

per capita expenditure.

In the casc of the districts, the resnlts are pres-outed in
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table 4.10. Overall the exjgactation of tot-] crunt inc

[P
N -

roioes 15
correlated tetween 0.20 .nd 2.45 wity exnenliture incra- ses. This
inplies, through siinle correlation, Lhnt YHotyoen 9 apd 20 per coont
of variance in expendilure is expliined by . rant varinbles alone.
The different elewents of the -r-nt contrivyvite to varyineg Jdesroess
across the years. The only case vherc the res urecec eleent acts
contrary to expectations is in 1970 - the ve.r of thz wajor ratinge
revaluation which brought about larc shifts in the allocntion of
the resources element. Otherwise its effect ranges from a weak
positive effect (0.17 in 1977) to a reclativey strong positive
effect (0.38 in 1979). The needs rlowent ol ths crant appears to
have its strongest cfrect in 1973 (0.53) -~ the year of the reutest
cuts in local expenditurc and grant, and its smallest in 1977 (0.10).

The specific grant gencerally has a weak effect (between 0.11 and

0.20) with the exception of 1977 (0.35).

Table 4.10

The Relationship between Expenditure Growth
and Grant Increases in Scottish Districts:
Pearson Correlation Coefficients

Year

1977 1973 1979 1930
Needs element increase 0.70 0.53 0.20 0.22
Resources element increase 0.17 -0.01 0.3%5 0.20
Specific grant increase 0.53 0.20 0.20 0.11
Total grant increase 0.45 0.43 O.h4 0.30

(N = 53)

Source: Chartered Institute of Public Finance and Accountancy
Rating Review (Glasgow: CIPFA, Annual).

In the case of the regions, statistical annlysis is hazardous
because of the small number of cases and because the statistics can

only be given in the case of threce of the four years examined for
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the districts (due to changes in the present-tion of accounts)
sxamining the simple correlations (table 4.11) . sli~itl: different

picturc emerges; tlie total inpact of ,riats is loss consistont

than in the case of thie districts. Vhils the effect is positive
in 1978 and 1930 the effect in 1979 is nepntive (=0.02).  Can thi.
be tallon to imply that ;rant leovels do not
decisions in the cuse of the regions? 4 careful cowninction of
table 4.11 reveals that the reason for the relatively low effect ~F
grant results from the negative effect of Lo re-ources eleurnt of

the grant. Thie exclusion of the resources elruent incra-res from

the total grant increase yields a ruch higlier correlation between

expenditure and grant increases; 0.57, 0.4 and 20.7C for 1578, 197:

and 1930 respectively.

Table 4.11

The Relationship between .inendituraz Growth
and Grant Increases in Scottish Regions:
Pearson Corrclation Coeificients

Year

1978 1979 1930
Needs element increase 0.56 0.39 0.76
Resources eleuwent increase -0.50 -0.30 -0.50
Specific grant increcases 0.32 0.14 -0.07
Total grant increases 0.49 -0.03 0.40

(N =9)

Source: as table %4.10

These findings arc consistent with the hypothesis that sront
levels affect spending growth levelr. Tha» resources element
apre.rs to be treated differently fror th- other elenents of the

(54) 3 v : - C: )lh,,\p t incre;‘,.ps
grant - in the case of the regions; resources elenen ne

are offset by decrecuses in the tax base ol the locality ~nd thus,

PR A - L
o1 . e BN -~ .
Ghioct ewrendilure ot

191



they appear to be treated in the same wry as rate income (tae
negative relationship thercefore indicates » positive relationship
between spending growth and growth in the tax base). ahen thre
resources element is excluded, the sinnle correlations reveal a
relatively powerlul relationship between onticipated _;rant income
and expenditure income; in the threc years froi 197C to 1020 betw2en
53 per cent (r = 0.75) in 1380 and 19 rner cent (r = 0.44) in 1979

of total variance in spending growth is explained by grant increases.

There is another possible impact of crants upon the total
spending growth decisions which does not require the existence of
a one to one correlation between spending growth and grant increaces.
The grant level sets the parameters of growth within the local
government system as o whole and constrains the snending growth
decisions of individual authorities. The level of prant ic a
means of adding "weirht'" to what the centre defines az n desirable
level of growth in the system as a whole and defines which
authorities are spending 'excessively'. For example, Lothian
Region's intended growth level in 1961, often cited as the reason
for the introduction of the Local Governmant (liscellanzous
Provisions) (Scotland) Actywas, at 5 per cent in real terms, only
"out of line' since the centre had requested a cutback in expend-
iture in real terms of 2 per cent and made a cut of 6 per cent in
grant in real terms. An increase of this wagnitude would not,
however, have been unusual in the first two years following
reorganisation in 1975, and certainly not in the period from the
late 1960s to the early 1970s. It is precisely because of the
paraneters set through the grant thot a growth level of S5 per cent -

so ordinary at other times in the recent history of local
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government finance - in Lothian wns an extreme cucs or an outlier in
1981, The effect of central over.. .nt (runats on the systenm of
local finance crnnot be seen or tested on the Lasis of the "ficcal
federalism" arguwicnts nlonéga- e influence throush the effect uyon
the tax rrice is strong; the level of Joveramont grants Lelo to cet
the parameters of expenditure incres o5 =nd within tie=s rarrmeters

there is some diversity in cxpenditur: incroases waich ins acrocinted

with expectations of relatively mor: ~r less r.oney throurh grants.

VI. Conclusions

Money, in Lthe form of central grants, Jdoos talk. Juat it says
is that if you want to increase your snendin: Ly iore than the amount
allowed for in the grant allocation, then you have to roaise the
money locally. Its voice does not disyplay any particular concern
for drereasing or incrensing: spending in one service disproport-
ionately wien compared with another since the bult of grants are in
the form of gereral [rants with only notionul dis- g regsation into
levels of spending for particular cervices, il even wore money in
the form of nominally specific grants can be regarded as general
grants on the basis of the fun;ibility principle. ne evidence
examined here suggests that its voice is heard clearly by local
governments since there is a relationship betwecen what local govern-

ments expect to receive by way of grants and what local governments

intend to spend.

¢

The reason that evidence of money talking has bec-n sparse in
earlier examinations of the subject is that relatively few recent
annlyses have defined wiat one would oxpect its voice to sound like.

Instead of any serious discussion of precisely how one would expoct
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grante to influence local ~overmucnts, i ndanber of ststi-ticul
analyses have used ad noc hypotheses and &l hoc reasure:s dovolld
of any theoretical content, wnd concluled turt gronts aove 1ittle

or no effect on local srending decicions.
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CHAPTER FIVE

THE ROLE OF CIRCULARS
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I, Circulars as Routine Communication

Weber's dictum "Herrschaft ist im Alltag Primaer: Verwaltung"(1)
(Everyday rule is primarily administration) stresses that most
interactions within governmental institutions are routine(z).

Many of the processes of central-local government interaction
involve routines. There are routine consultations on
legislation, and the topics discussed at meetings of the Local
Government Finance Working Party vary relatively little from year
to year. While these contain elements of routine, they cannot be
termed "everyday'. If it were possible to quantify the total
number of interactions between central and local government officials
in Scotland, contacts directly concerned with the passage of legis-
lation or the Rate Support Grant settlement would probably form a
small portion of the total. While one must be careful, as chapter
one discussed, not to assume that everyday contacts between central
and local government can be understood without reference to the
constraints imposed by laws and money, one must be equally cautious
in deriving statements about the impact of laws and money without
an appreciation of how these factors are involved in the everyday

relationship between the centre and the locality.

Circulars are an important indicator of the parameters which
the centre seeks to set through advice. First, because they are,
in principle(j), publicly available documents, they provide clear
documentation of the nature of the advice offered to local govern-
ments. Second, these written items of advice, as well as
informal or face-to-face advice, are argued by academics as well as

(4)

local government actors to impose a constraint upon local

government decision making. If there is an expectation that the
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centre sets parameters to local government activity throurn the
offer of advice, then circulars not only offer written evidence of
the type of influence that the centre exerts, but also they allow

one to examine the issue of advice in possibly its most constraining

form.

How does the centre use circulars to set parameters to the
activities of local governments? Despite the ad hoc discussions
of other authors, relatively little is known about the importance
of circulars in the central-local relationship. Cross suggests
that they are powerful instruments for the influence of local
government activities:

There is no doubt, however, that control is in fact

exercised informally in the process of consultation

between local authorities and the officers of the

various ministries and in the constant issue by the

departments of circulars and memoranda. By these

means the policy of a department works its way, per-

haps imperceptibly, into the practice of local

authorities. It 1s referred to sometimes as

"government by circular"(5).

On the other hand they might appear at first sight to an observer
delving into the collected circulars received by local authorities

to be pieces of paper whose only function is to fill the filing

cabinets of local authorities.

The first section of this chapter offers a descriptive account
of the circular. While there is plenty of information on the
passage of legislation and the formal arrangements for central-
local finance, circulars have received little coverage in the
literature from any perspective. The second section describes what
a circular is, who sends it and what is done with it. The third

section looks at the policy area of circulars. Are circulars use:l
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to set parameters over a narrow range of policy areas, or do they
cover the bulk of services delivered by local governments? The fourth
section examines the role of circulars in shifting the param=ters
within which services are delivered. The fifth section looks at the
degree to which circulars can be regarded as an outcome of a negotiated
settlement, involvinyg the granting of concessions to local governments.
The sixth section explores the question of how far circulars actually

constrain the decisions of local governments.

II. The Circular

a) What is a Circular?

The terms associated with the everyday government of the United
Kingdom are notoriously difficult to define(6)- There are also
definitional problems in the specification of precisely what a
circular is. The New English Dictionary defines the term as:

Short for circular letter or note; now esp. a business

notice or advertisement printed or otherwise reproduced
in large numbers for distribution...

Affecting or relating to a number of persons; esp. in
circular letter "a letter directed to persons who have
the same interest in a common affair'.

This might be taken to suggest that a large number of items can be

termed "circulars', including a letter sent to multiple actors

within a single local authority.

Government departments, however, make a distinction between

three types of communication: the circular, the administrative

memorandum and the letter. The circular being characterised by

being allocated a unique series number - for some departments
(e.g. the SDD) the series starts at 1 at the beginning of each

calendar year while in others (e.g. the SED) the series may span
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several years. A circular letter is identified as circular by
being issued to all local authorities within a particular class,
and as a circular letter by the absence of a series number -
sometimes it contains a conventional letter reference number, but
more usually it is merely dated. The administrative memorandum
is, like the circular, given a unique series number. Yet some-
times the series number for the administrative memorandum is in
sequence with the circular series. For example, administrative

memorandum SDD 65/77 was enclosed with SDD circular 64/77.

In an examination of the communications received by local
governments in the period covered by the financial year 1977/78(7)
only 3 per cent of the communications received by local govern-
ments in the financial year to 1978 were administrative memoranda
as compared with 17 per cent letters and 80 per cent circulars.
For the purposes of this chapter the term circular is understood
to include all three types of communication since there is no
recognisable criterion - apart from nomenclature - which can be

used to differentiate them.

Circulars are not a recent form of communication between
central and local government. The Records of the Convention of
Royal Burghs document the existence of royal missives as early as
the 13th century, and the New English Dictionary cites an 1818
example of the usage of the term ''modern affectation has changed
the expression to the substantive; and we now hear of nothing but
circulars from public offices'. While circulars are not new in

(3)

the central-local relationship or confined to British experience ’

it has been argued that they have increased in the post-war years.
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The West Midland Group Study argues that after 1945 there has been
a "flood of paper from Whitehall" in comparison with the pre-war
picture when the issue of a circular was "something of an event"(9).
This argument is difficult to verify. The records of circulars
issued by governments departments in earlier sources refer only to

those which were published, not all circulars.

In 1979 the circular was considered by the Conservative govern-
ment as one of the symptoms of the increasing '"bureaucratic waste'
in government and as an unnecessary ‘''control" over local governments.
In September 1979 the Covernment announced that it had '"already
acted to reduce the volume of circulars sent to local authorities.

It is now exercising stringent control over the issue of any such

(10)

papers" The circulars examined in this chapter are taken
from the financial year to 1978, before the Conservative directive
on circulars. The directive has made a substantial difference to

the volume of circulars issued. Table 5.1 presents the number of

circulars issued in the main circular series of the Scottish

Education Department, the Scottish Office Finance Division and the

Scottish Development Department for each calendar year since 1975.

While there were a large number (216) circulars issued in 1975,
this can be explained in part by the large number of circulars
offering guidance during the process of the reorganisation of
local government. Between 1976 and 1978 the number of circulars
dropped from 153 to 134, However, the most substantial drop
comes after the Conservatives gained office in 1979 - a drop to

81 circulars. In 1980 there were 41 per cent less circulars than

the annual average for the whole period 1975=1980.
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Table 5.1

The Decline in the Issue of Circulars 1975-1980:
Circulars Issued by Three }Major
Scottish Office Departments®*

%4 of Annual Average

Year Number of Circulars 1975/80
1975 216 163
1976 153 115
1977 132 100
1978 134 101
1979 81 61
1980 79 59
Average 1975/80 133 100

* Circulars in main numbered series issued by the Scottish Office

Finance Division, the Scottish Development Department and the
Scottish Education Department.

b) Who Issues Circulars and Who Receives Them?

As one would expect, most of the Scottish local government
circulars are issued by the Scottish Office Departments. Only
3 per cent (see table 5.2) are issued by non-Scottish Office Depart-
ments. These come from, among others, the Office of Fair Trading {four),
the Health and Safety Executive (five) and the Ministry of Agri-
culture, Fisheriées and Food (four). The most frequent issuer of
circulars within the Scottish Office is the Scottish Home and
Health Department, with its responsibilities for police, fire and
environmental health as well as civil defence and medical health.
It is slightly surprising that the SHHD issues more
circulars (115) than the Scottish Development Department (107),

despite the SDD's general responsibility for local government

services and the specific responsibilities that it has for roads,
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housing and planning. Each of these issues over twice as many
circulars as each of the other five major departments, the Scottish
Education Department (50), the Scottish Economic Planning Department
(two), and the Department of Agriculture and Fisheries (21).

Central Services of the Scottish Office, including the Finance and

Superannuation Divisions, issued 78 circulars.

Table 5.2

Who Issues Circulars?
Origins of Circulars Issued in
Financial Year 1977/78

Number of

Issuing Body Ciroulors % of Total
Scottish Home and Health Department 115 29
Scottish Development Department 107 27
Central Services 78 18
Scottish Lducation Department 50 13
Department of Agriculture and Fisheries

for Scotland 21 >
Scottish Economic Planning Department 2 1
Non Scottish Office Departments 27 7
Total: 390 100

As one would expect, since they deliver a wider range of services,
the regional and islands councils receive more circulars than the
districts. Table 5.3 shows the addresseesof the circulars in the
sample. Circulars are generally, but not invariably, addressed to
a particular officer or set of officers in a particular type of
local authority or other public bodies, often with other types of
local authority, different officers or different public bodies
receiving a "copy for information'. Only 32, or 8 per cent, of
circulars issued by the Scottish Office are not sent to regional
councils. In contrast 204 or 52 per cent are not sent to districts.

Islands receive all but 12 circulars in the sample (3 per cent).
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Table 2.2

The Addressees of Circulars 1977/78

Copies of the

. Circular is Circular is not
A 2 -
~2329£l31 addressed to addressed to vircular are fotal
sent to
Region 347 32 11 290
District 183 204 3 390
Islands 377 12 1 390

Circulars are invariably addressed to local government officers
rather than councillors. They vary, however, according to the
precise set of officers to which they are addressed. It is the
convention to include the chief executive on the list of addressees
of the circular - the chief executive is the addressee on 215 (or
81 per cent) of circulars. In addition to the chief executive
the circular generally specifies a range of other officers to which
a circular is sent; the bulk of circulars (367 or 94 per cent)
specify a range of other officers to which they are being sent in

addition to the chief executive.

c) Circulars as Routine Forms of Communication

Circulars are processed by a variety of methods once they arrive
in the council offices. For example, one small district stored all
its circulars in the chief executive's personal office, with no
other stock of circulars being kept centrally. On the other hand,

a large region such as Strathclyde stores circulars in its central
library, which is also responsible for ensuring that further copies
of the circular reach other relevant offices - the office of the

director of a functional service or an area office within the region.
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In general there is little hostility to the issue of
circulars by the Scottish Office. Local officials and councillors
interviewed expressed no general complaints about the issue of
circulars with the exception of complaints about their length and
style. This is not to suggest that there was no opposition to the
content of specific circulars; for example, one local authority
official complained of the lack of clarity in a circular relating
to the Secretary of State's call-in powers in planning, and another
complained of the implications of the Secretary of State's issue of
relevant expenditure guidelines on the basis that this represented
the '"thin end of the wedge'" portending a greater central govern-
ment "interference'" in local government expenditure decisions(11)-

However, if anything, respondents supported more guidance through

circulars. This is reinforced by the Planning Exchange's survey
of information to planning officers:

A number of planning authorities particularly regional ones
called for a clearer expression of national policy on a
range of subjects. This was not necessarily a call for
more research, but rather for central government to give
more emphasis to its role in laying down national policy
guidelines. Specific subjects mentioned were population,
national industrial strategy, policy on petro-chemical
sites, the policies of the nationalised enterprises.
Several authorities mentioned SDD circular 19/1977 and the
national (planning) guidelines as being useful, but there
was clear call for greater resources to be put into this
work 12}.

Circulars are a routine form of communication between central
and local government in the sense that they are frequent, over-
whelmingly non-controversial and of immediate interest only to those
who receive them, with publicity in the form of press and media
reporting a rarity. There are, of course, circulars which may be
classified as ''non-routine'' as characterised by circulars such as

those concerning the sale of council houses or requests for financial
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cutbacks which are not only raised in council committees but ire
also given press coverage. ilowever, most circulars remain

reference works for local government officers. For some officers

the circular is the only form of contact with the central depart-ent.

For an office holder in an important professional association, such
as the Society of Local Authority Chief . xecutives, the Chartered
Institute of Public Finance and Accountancy or the Society of
Directors of Administration in Scotland, circulars are less likely
to be "news'" since their contacts with the Scottish Office would at
least give them advance warning of the issue of a circular or

possibly even involve them in its drafting.

III. The Policy Area of Circulars

Circulars cover a wide variety of policy areas, from the
introduction of housing plans, the treatment of enzootic bovine
leukosis and the arrangement for sheep dips to the euphemistic
"Treatment of Human Waste in the Event of Nuclear War". The
policy areas covered by circulars were categorised according to
the same grouping of policy areas used in table 3.4 with circulars
being ascribed to more than one policy area where appropriate (e.g.
a Housing (Homeiess Persons) Act 1977 circular is both housing
and social work). Frequently, circulars refer to the
financial and manpower resources which are put into the service
(160 a 28.2 per cent of circulars are concerned with finance and 44
or 7.7 per cent are concerned with manpower) rather than to the
service alone. Of the major services covered in circulars, the
regulatory services of public health (80 or 14.1 per cent), fire,
police and civil defence (74 or 13.0 per cent) and planning (41

or 7.2 per cent) account for the largest portion, with the major
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spending services of housing (39 or 6.9 per cent), education (33 or
5.8 per cent), roads and transport (23 or 4.9 per cent) and social
work (22 or 3.9 per cent) accounting for under one third of the

policy areas covered in local government circulars.

Table 5.4

The Policy Areasof Circulars 1977/78

No.of Times

Policy Area Covered . of Total
Finance, Rates and Rebates 160 28.2
Public and Animal Health and Hygiene 80 4.1
Fire, Police and Civil Defence 74 13.0
Manpower Ll 7.7
Planning, Land, Countryside and Environment 41 7.2
Housing 39 6.9
Education 23 5.8
Roads and Transport 28 k.9
Social Work 22 3.9
Other 47 8.3
568 100

As one would expect, examination of the policy area of circulars
and the department which issues a circular offers a clear picture of
the local government responsibilities of the Scottish Office Depart-
ments. Of the 107 SDD circulars 33 per cent concern housing, 21
per cent planning and 23 per cent roads and transport. The 5D
issues the bulk of its circulars in social work (28 per cent through
the Social Work Services Group circulars) and in education (42 per
cent), although many of its circulars are concerned with other policy
areas such as fire precautions in educational establishments and
electoral registration in schools. The DAFS issued all of its

circulars in the broad field of animal and environmental health,
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wheras the SHHD's 115 circulars were divided between fire, police
and civil defence (47 per cent), public health (18 per cent),
questions of manpower in these services (20 per cent) with the
largest portion of the remaining 15 per cent being concerned with
electoral registration. Central services, through the finance
and superannuation divisions of the Scottish Office, were almost
exclusively concerned (93 per cent) with questions of finance

and manpower.

As in the case of laws, the ascription of a circular to a
policy area is a matter of interpretation on the part of the
researcher, While a circular covering enzootic bovine leukosis
is unambiguously a circular concerning animal health and hygiene,
a circular concerning the Housing (Homeless Persons) Act is
concerned with social work as well as housing. Circulars
were coded as being ascribable to a maximum of three policy
areas. Over one half of the circulars (212 or S4 per cent)
could be coded without using more than one policy area categor-
isation. Of the 141 circulars which involved categorisation
in more than one policy area, 93 or 66 per cent had either man-
power or finance as the second or second and third policy area.
When these are excluded, and one counts only the circulars which
concern different functional services, then only 48 circulars
or 12 per cent of the total cover at least two separate functional
services. Circulars can be regarded as forms of communication
which refer to relatively narrow functional areas of local

government activity.
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The analysis of the policy areas of the circulars highlights
three aspects about their use of instruments of influence. irst,
they are, like laws, instruments for one particular group within
central government, whether service professionals or finance and
manpower professionals, to seek to exert influence over a specific
group within local governments. While circulars which cover the
financial and manpower aspects of functional policies are common,
it is less common for circulars to make reference to more than one
functional service area. Second, the centre seeks to use this
instrument of influence relatively more in respect of certain
services such as fire, police, civil defence, public and animal
health and hygiene and consumer protection, rather than in services
such as education and social work. Finally, money is an important
topic for the centre's advisory instruments of influence. As in
the case of laws, police legislation excepted, circulars cover

questions of finance more than any other single topic.

IV. Circulars and Parameter Shift

The argument that there is ''government by circular' suggests,
or rather overstates, the proposition that major aspects of local
government activities are constrained by central government
circulars. While the constraining effect of circulars is examined
in detail below, are circulars used to seek to constrain local
government actions in a manner that can be described as parameter
shift - that is to say making pervasive and active changes in the

parameters within which local governments deliver services?

There is no convenient measure to examine the pervasiveness

of the circular as exists in the case of legislation. One may make,
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however, some judgements about the implications of a circular on the
basis of an evaluation of the type of change that the circular seeks
to make and distinguish between circulars which are pervasive and
those which are not - it is relatively easy to distinguish between
those circulars which cover a limited aspect of a particular service,
such as a circular which gives the latest research findings in one
aspect of refuse disposal, and those which are more pervasive, such
as the request to local governments to restrain their expenditure

growth.

Very few circulars of themselves actually seek a pervasive change
in the parameters within which local government deliver services.
There are circulars which announce legislation which seeks a per-
vasive change (e.g. SWSG 14/1977 announcing the Housing (Homeless
Persons) Act) or announces a discretionary decision by the centre
(established through statute) which has a pervasive effect (e.g. the
Public Works Loan Board circulars which announce changed rates of
interest to the PWLB). On even a liberal interpretation, only eight
out of 390 circulars could be categorised as seeking to affect per-
vasively the parameters within which local governments deliver services;
the Scottish Devélopment Department's National Planning Guidelines
(SDD 20/77) which sought to change the criteria according to which
planning proposals are referred to the Secretary of State, the
SDD's Housing Plans Circular (SDD 66/1977) which changes the form
in which capital bids in housing are submitted to the SDD, the SDD
Roads circular (40O) concerning the erection of traffic signs, and
its undated letter of August 1977 on '"The Attack on Inflation and
Roads Works Contracts', the SDD's "indicative guidelines' for

housing costs (37/1977 and 101/1977), the Finance Division's
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circular on local expenditure (37/1977) and the Sii:iD's (222/1377)

circular enclosing the drill book for fire services.

The remaining circulars cannot be classified as pervasive since
they announce decisions taken through the exercise of discretion by
the Secretary of State or another central body (e.g. the P.LB) (79
or 20 per cent of the remaining 382 circulars - the percentages add
up to over 100 since multiple codings are possible. See Appendix B).
Another 165 (or 42 per cent) refer to central government legislation
and do not in themselves affect the parameters of local governrent,
with 276 circulars (71 per cent) offerins items of advice which
involve at most neglipgible extra expenditure such as 3DD Ronds
circular 405 which stated:

From a recent survey of highway authorities carried out by

the Department it is apparent that there is a considerable

disparity of policies on the use of edge lining and it is

appreciated that this is a matter for local judgement.

However, authorities are asked to consider very carefully
the benefits to be derived from this inexpensive measure...

There are, of course, examples of major policy initiatives which

have sought to shift the parameters within which local governments
deliver services through the use of circulars from outside the
period examined here. For example the comprehensivisation circular
(SED 600) was Scotland's version of the Department of Education's

(13)_

circular 10/65 Shortly after coming to office the Conserv-
ative overnment sought to change the parameters within which local
governments delivered housing by exhorting local authorities to sell
houses to tenants(1u)- These examples show that circulars are not
invariably concerned with non-pervasive matters of local sources,
such as the SHHD circular 12/77 which adjusts the plain clothes

allowance to policemen. Yet these are outside the time period

circulars taken in this survey.
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The circulars in the survey, for the most part, make one aware
that one is intruding upon a continuing and relatively closed
dialogue; a flow of communications which takes place between
professionals within central and local government who have received
similar circulars in the past and will continue to receive similar
circulars in the future. Waste management papers volumes 11 to
14 were issued under cover of SDD circular 23/77, waste management
papers 1 to 10 were issued under cover of similar circulars in
recent years, doubtless numbers 15 onwards are to be distributed
under cover of similar circulars in subsequent years. One is firmly
in the field of parameter adjustment when one looks through the

collected volumes of circulars for local governments.

V. The Negotiability of Circulars

The negotiability of circulars as instruments of influence
reflects the degree to which they are employed as a means of con-
veying or enforcing unilateral decisions taken by central
government actors, or whether in fact the content of the circulars
can to some extent be termed as the expression of "local government"
preferences either through local government actors being the authors
of the circular or because the preferences of local actors are
reflected in the content of the circular. On face value,
circulars are highly negotiable. COSLA receives drafts of many
major circulars issued by the Scottish Office for comment. For
example, respondents interviewed who were active in a committee of
the Convention (either as members or officer advisers) often stated
that circulars reinforced what was common knowledge since circulars
are passed through the consultative machinery of the Convention and
professional associations and, more importantly, are amended through

this process.
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It is not possible to give any precise fijures for the number
of circulars in the period 1977-78 that were the result of actual
negotiations between local government actors and the centre. There
are four main reasons for this. First, the minutes of the
Convention are frequently not sufficiently explicit about the
circulars sent to them for "their views' that the draft circular
sent to the Convention can be identified as an earlier version of
a circular issued in the period 1977-78. Second, because copies of
draft circulars are not available, it is not possible to see whether

the circular issued offers prima facie evidence of negotiation by

virtue of the differences between circular and draft circular.
Third, to send a draft to the Convention does not mean that the

circular is negotiable; the centre may request comments from the

Convention as a matter of courtesy rather than any serious intention
to alter the provisions of the circular. Finally, the Convention
is not the only body or group to which one might look to find
evidence of negotiation (understood as the modification of a
circular from a draft in response to the expressed desires of local
actors) since central government sends draft circulars to other
groups, such as professional associations as well as individual

local officials.

It is possible, of course, to point to examples of circulars
where the Scottish Office has modified texts of circulars to a
greater or lesser extent because of proposals made during the
process of consultation. The housing planning and financial
planning systems of capital approvals(15), for example, were largely
devised by working groups of local and central government officials.

when the housing planning system, for example, was being devised, the
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Scottish Office, as one official put it, "got cold feet" about giving
local authorities two large block consents (Housing Revenue Account
block allocations and Non-Housing Revenue Account block allocations).
Instead, it argued that there should be more blocks consistent with
the six blocks system of housing capital allocations in sngland and

(16).

Wales This suggestion was opposed by the local authority

members of the Working Party and the two block system was retained.

The proposed circular on the definition of capital expenses, which
can only be incurred with Scottish Office approval, offers another
example of negotiability. In 1978, after a long period of inconclus—
ive discussions between directors of finance in local governments
and the Scottish Office, the Iinance Division drafted a circular
offering a definition of capital expenses, The relevant section
(section 94) of the Local Government (Scotland) Act 1973 offers no
clear and unambiguous definition of the term '"capital expenses'.

As one director of finance put it 'you know what is capital when
you see it'" - there is a broad consensus among finance officers as
to what type of expenses are ''capital' in nature. Yet there were
also some areas, such as the question of the status of loans to
local authority employees for buying cars and the use of Special
funds to finance what otherwise might be interpreted as capital
projects, where there was no consensus. The Scottish Office drafted
a circular which made attempts to define what is capital by
reference to such factors as whether the expenditure was to be met
over a period spanning more than one financial year. The draft
circular was sent to the Policy Committee of the Convention which
raised relatively weak objections to the circular. More effective

opposition to the circular came from a member of the Society of Local

217



Authority Chief Executives who was absent from the COSLA meeting.
The following day, upon reading the proposed circular, the Secretary
of SOLACLE telephoned the Scottish Office and managed to get the

issue of the circular stopped.

There are examples of circulars that have been negotiated with
the Scottish Office making concessions to the preferences of local
governments. Circulars may themselves contain the suggestions of
particular local authority actors. For example, circulars which
offered advice on the consequences of the 1976 Licensing (Scotland)
Act made wide use of the advice which the Scottish Office sought
from members of the Society of Directors of Administration in
Scotland. The importance of SODAS as a source of legal expertise
upon which the Scottish Office can draw is further reinforced by
the fact that the Scottish Office has passed on requests for
explaining particular aspects of legislation made by individual
councils to members of SODAS. Similarly, one large local authority
had set up internal working parties to examine the implications of
the Children Act 1975. When parts of the Act were implemented in
1978, the covering circular contained almost verbatim transcripts
of portions of the working party reports. Even over thé issue of
the indicative guidelines issued concerning local authority
relevant expenditure(17),there was some disagreement among local
officials about whether the suggestion for the guidelines came from
local government or central government actors.  Some local
councillors and officials interviewed claimed that the guidelines
resulted from a request by local actors for the government to set
out clearly what it was asking individual local authorities to do -
central government was continually requesting cuts in local budgets,

they argued, and it should actually say who should cut budgets.
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Yet the use of examples does not say anything about the
magnitude of the extent to which circulars are negotiated. One
can equally point to circulars which are clearly non-negotiable.
Provost Tom Clarke, the Convenor of the Convention of Scottish
Local Authorities in the early months of the 1979 Conservative
Government, expressed his surprise '"at the speed at which the
government has taken decisions on issues like the sale of council
houses and on matters of finance without fully consulting the
Convention"(18). The circular which exhorted local governments
to sell their council houses was clearly a non-negotiable aspect
of the incoming government's policy. It was government policy in
England to exhort local governments to sell houses pending

the introduction of mandatory legislation and there was no

possibility of changing the circular for Scottish authorities.

The negotiability of circulars is especially difficult to
establish since the bulk of circulars raise no issues that are
likely to evoke opposition or even comment from local government

actors. These may be termed non-controversial circulars.

Circulars may be non-controversial because they are circulars
which are routinely issued (e.g. the Public Works Loan Béard Rates
of Interest circulars), because they provide relatively trivial
information (e.g. concerning the appointment of a new Director of
Studies at the Police Training School) or because they refer to
other documents (e.g. working party reports) which have themselves
resulted from a lengthy period of consultation between central and

local government.

This suggests that there are four types of circular. Circulars

which are non-controversial and negotiable, where there is no

219



apparent conflict of interests between central and local actors
although the centre would grant concessions if they were requested;
circulars which are controversial and negotiable, where there is an
apparent conflict of interest and where the centre is prepared to
grant concessions to local government actors; non-controversial and
non-negotiable, where the circular is one where there is no

conflict of interest as well as no possibility for negotiations

even if there were, and circulars which are controversial and non-
negotiable referring to areas where there is a conflict of interest
and where the centre is not prepared to grant concessions to local

actors through negotiated agreement.

This results in four types of process of consultation:

i) Where circulars are non-negotiable and non-controversial

The circular is issued either without consultation (for example
the Public Works Loan Board Rates of Interest circulars) or referred
to the Convention of Scottish Local Authorities and not contested
as, for example in the case of the draft circular concerning the

(19)

eligibility of firemen on strike for the Good Conduct Medal

i1i) Where circulars are non-negotiable and controversial

The circulars may be discussed with objections raised by local
actors ignored. For example, the Roads and Transport Committee of
the Convention attempted to secure the inclusion of District
Councils in the Minibus Act scheme of 1978. The reply by the
Department of Transport was that:

except in the unique case of the Inner London Education

Authority area the (Minibus Act) Order which had now been

made designated throughout Britain only one tier of local

government ... the position could of course be reviewed

when they had considered candidates for a second Order ...
Meanwhile there had been received the letter from the
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Scottish Development Department enclosing the draft
circular for information. It was understood that the
circular had in fact now been issued(20).
Or it is issued without consultation. This appears to be rare
although the only means of recognising this type of circular is
when complaints are expressed by local government actors that they
were not consulted. The only clear examples of such circulars
come from outside the time period studied here; Finance
circular 12/79 and SDD circular 27/79 announcing
the Conservative government's policies on local government finance
and the sale of council housing which brought public protests from

the Convention that the Convention was not being consulted(21)-

iii) Where circulars are non-controversial and negotiable

The circular may be issued with only informal consultation.
For example SED circular 980 on "Geography in SI and SII' was issued
without consulting the Convention although the circular introduced
a document (of the same name) produced by the Scottish Central
Committee on Social Subjects. Or the circular is issued following
consultation. For example, the Convention's Miscellaneous Services
Committee's advisers were in '"'full agreement with the terms of the

(22)

draft circular" submitted by the SHHD on the question of

transition from the old licensing system to the new.

iv) Where circulars are controversial and negotiable

There are three alternative modes of consultation here. First,
there may be no comments offered by COSLA due to disagreement among
local authorities concerning what precisely the comments on the
draft should be. For example, the Department of Prices and
Consumer Protection's draft circular and working party report on

fireworks did not receive any comment from the Convention's
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Protective Services Committee since:
Unfortunately, there had been a divergence of opinions to
certain of the recommendations, and (the Secretary) had
informed the Department that it would not be possible to
meet their deadline (for comments)(23).
Second, comments are offered which result in the amendment of the
circular. For example, the draft circular on the ousing
Expenditure Subsidy:
There was submitted a letter dated L4th May 1976 from the
Scottish Development Department requesting comments on a
proposal that the deemed increase in expenditure and
repairs and management expenditure for housing expenditure
subsidy should be fixed at £13.15 per house ... The
Department had accepted the argument put forward by the
Convention and the deemed increase had been amended to
£13.27 per house(24) .
Third, objections are raised to the circular and the circular is not
issued. For example, the Finance Division's proposed circular on

the definition of capital expenses according to section 94 of the

Local Government (Scotland) Act 1973 (see above).

Of the 390 circulars issued in the year studied, only 235 could
be clearly traced as appearing in discussions in the COSLA
committees. This is undoubtedly an underestimate since a number
of committees do not minute the whole of their proceedings; for
example, the Protective Services Committee gives no details on what
it terms as "items dealt with administratively". Nevertheless the
number of circulars referred to COSLA committees is small compared
with the number of circulars issued. While no quantification is
possible, it appears, from the content of circulars that this
results not from the non-negotiability of the remainder, but arises
because the bulk of circulars offer little potential for central-
local controversy. Critics of the 'pluralist'' conception of power

suggest the absence of visible conflict does not mean the absence
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(25)

of power relations y suggesting that the centre can make circulars
non-negotiable (or rather non-negotiated) because it has created a
"bias" in the central-local system towards the acceptance of certain
types of circular (e.g. local governments do not challenge the
ability of the Public Works Loan Board to change rates of interest).
However, concentration upon the circulars which are not referred to
the Convention, which are characterised by circulars such as advice
on the standards of bulk storage tanks for grain, or the types of
stairlift that should be introduced into old peoples homes is
unlikely, even if a coherent methodology for their examination as
analagous to ''mon-decisions' is derived, to yield important

conclusions surrounding the nature of consultations between central

and local government or bias in central-local relations.

Circulars, where they raise issues of controversy between
central and local government are generally passed through the
consultative machinery of central and local government in Scotland.
However, as with legislation, the centre can define precisely what
circulars and what parts of circulars are negotiable. This was
the case in the circular on the Minibus Order 1977. It was also,
for example, the case in the implementation of the Childfen Act
where the Social Work Committee objected to the circular which
introduced the implementation of parts of the Act in 1978 on the
grounds that the Government had made no provision for the increased
expenses that would be incurred under it - the representations were
irnored. The fact that some circulars have been amended or even
withdrawn on the basis of the representations does not substantively
alter the validity of the proposition that the centre Jetermines

what is negotiable. The most spectacular ''success' of local

223



government consultations to gain concessions in this time period was
probably the ability of local actors to secure the withdrawal of the
circular on section 94 of the Local Government (Scotland) Act (on
the definition of capital expenses). However, as a prime actor in
securing the withdrawal of the circular commented, this was hardly
a victory since he gained the strong impression that the centre had
decided that it could use its legal powers of approving capital
expenditure to achieve the same result - all it needed to do was to
fail to recognise items of expenditure of which it disapproved when

making a capital allocation.

VI. How Far Do Circulars Constrain?

a) Four Views of Circulars

The frequency of the issue of circulars may lead to two
contradictory sets of arguments about the role of circulars as a
constraint upon the activities of local governments. The first set
of arguments is that since circulars are issued in such volumes,
central government is able to extend its influence over local govern-
ment in a way in which it is not possible to influence local govern-
ment through the relatively costly (in terms of legislative time as
well as legal drafting) device of laws. The second set of arguments
is that through the everyday practice of issuing circulars, the
advice or instructions issued in any one circular is devalued in a
way similar to the 'saturation' arguments surrounding legislation
discussed in chapter three. The circular is just another drop in
the '"flood of paper' that clutters up the filing cabinets of local
governments around the country. Yiore specifically, the literature
on circulars and central-local relations, although sparse, suggests

that the circular can set parameters in three ways; through the
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exercise of quasi-statutory influence, through the exercise of
hierarchical influence and through the provision of information.
These have not been systematically defined in works which make

casual reference to circulars.

i) Quasi-Statutory Influence

The quasi-statutory view of circulars implies that circulars
have effectively the same ability to constrain as laws because they

are legally enforceable - circulars have statutory status.

Streatfeild, for example, argued that:

Whereas ordinary legislation, being passed through both
Houses of Parliament, or, at least being on the table of
both Houses, is twice blessed, this type of so-called
legislation is at least four times cursed.

First, it has seen neither House of Parliament; secondly,

it is unpublished and is inaccessible even to those whose
valuable right of property may be affected; thirdly, it

is a jumble of provisions, legislative, administrative or
directive in character, and it is somewhat difficult to
disentangle the one from the other; and fourtly, it is
expressed not in the precise language of an Act of
Parliament or an Order in Council, but in the more
colloquial language of correspondence, which is not (26)
always susceptible of the ordinary canons of construction .

This view of the way in which circulars constrain was expressed in
the immediate post-war period when a number of court cases accepted
circulars as legally binding(27). There are no known recent cases
of this in Scotland. However, circulars can have a quasi-
stitutory status since they are the means of making public the
Secretary of State's discretion in the "Henry VIII" clauses of
legislation(zg). For example, in the case of Regional Reports in
Scotland section 173 of the 1973 Local Government (Scotland) Act
states:

A general or regional planning authority may in advance of

the submission of a structure plan to the Secretary of State,

or at any time thereafter, prepare and submit to the

Secretary of State a report on their district ... If so
directed by the Secretary of State a general or regional
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planning authority shall submit such a report to him
within a period specified within that direction.

Such a direction, with a formal statutory status, was issued in the

form of SDD circular 4/75.

Another dimension to the quasi-statutory view of circulars
derives from the fact that when they offer interpretations of
legislation, they limit the degree to which the local authority can
itself interpret legislation. Most circulars which go beyond
merely informing local actors of the existence of a piece of
legislation contain the disclaimer to the effect that "interpretation
of statutes is a matter for the courts'. Yet an interpretation of a
statute itself may have statutory implicatiomns. There are two
main reasons for this. First, it is very costly for a local govern-
ment to take an issue to court. For example, Argyll and Bute took
the Secretary of State to court over the interpretation (not though
a circular) of the provisions in the 1972 Town and Country Planning
Act (Scotland) concerning responsibility for planning ''below the
water line"(29), Argyll actually lost the case, and had to meet
the costs. This prompted it to seek financial assistance (unsuccess-

fully) from the Convention of Scottish Local Authorities(?o)-

Seoond, interpretations offered can become govermning codes.
This helps to explain why local officials were so strongly opposed
to a circular which sought to define 'capital expenses'" under section
g4 of the Local Government (Scotland) Act 1973. At the margin,
there is some ambiguity about what precisely constitutes '"capital
expenses". The Scottish Office circular was drafted to clear this
up. If a definition of capital expenses had been issued in the

form of a circular, according to the argument of a number of the
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actors involved, the Commission for Local Authority Accounts in
Scotland would almost certainly have used the jefinition of
"capital expenses' contained in the circular (since they helped to
draw up the definition) and applied it when auditing local accounts.
The advisory circular would become a code of practice for the
Commission, and any disagreements between the Commission and an
authority would have to be resolved through uncertain and costly

litigation.

Similarly with the case of the expenditure guidelines issued
to local governments. Levels of expenditure for individual
authorities have taken on a quasi-statutory role through their
relationship to the Local Government (Miscellaneous Provisions)
(Scotland) Act 1981. The Secretary of State, according to the
powers granted him under the Act, can reduce the amount of grant
received by local governments if he regards their expenditure levels
to be excessive. The sSecretary of State has increasingly relied
upon the guidelines as the basis of judging which local governments

are spending "excessively". While circulars are not statutes,

their relationship to Acts of Parliament and Statutory Instruments

can and has given them quasi-statutory status.

ii) Hierarchical Influence

The second view of circulars is that they may give central
governments a means of influencing local governments because central
government is perceived by central and local actors as having a
legitimate claim to make requests of local governments, analagous
to the ability of a superior to issue commands to a subordinate
within a single hierarchy, even though there is no statutory basis

for this command. In this sense circulars constrain not because
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they take on characteristics of legislation by being enforceable
judicially, but rather because of the perceived legitimacy or
validity of central government exhortations per se. The Association
of County Councils took particular exception to this use of
circulars:

The most common reason for local authority objections to

the communications which they receive from central govern-

ment departments ... (is) that departments are seeking to

influence local authority policy decisions in areas where

they have no formal powers or where they have not

previously sought to exercise their powers 31).
That is to say, central government can ask local authorities to take
certain actions when there is no statutory basis for such requests.
For example, the system of housing planning and the system of
financial planning are non-statutory, but they required local
authorities to submit housing plans and financial plans nevertheless.
Even if they do not take on quasi-statutory status, circulars can
become authoritative constraints set by the centre. This argument
was put in the case of the expenditure guidelines before the 1981
legislation gave them quasi-statutory status:

A number of members (of COSLA) then expressed dissatisfaction

with the guidelines established by the departments, the

nature of which had been transformed from(adyisory to
mandatory since they were first published 32).

iii) The Provision of Information Sources

Circulars may offer examples of 'government by advice'" since,
while not all circulars directly instruct local governments to
undertake certain types of activities (as one would expect where
circulars have a hierarchical influence upon local governments) ,
circulars, through the constant offer of information and advice,
suggest items of '"good practice" which set parameters within which

local governments make decisions. Finer notes that central
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government aid in the form of advice is particularly valuable since
central government has

qualities much sought by local officials ... It has a large

body of officials with rare skill in various branches of

administration. Few local authorities can afford to

provide themselves with such experts. Their advice is

free to the localities ... No local authority can match the

central government in the range of its information(33).
The West Midlands Group saw the issue of circulars as "povernment by
advice'" since the constant provision of items of advice limited the
policy options that local governments are prepared to consider(ju),
and Cross argues that circulars ‘''semetimes go far beyond the
informative and advisory and develop into a king of governing code"(Bs)-
By the supply of information, and for many small authorities the
circular will be the main source of information, and advice on such
matters as the safety of lifts for disabled people and the standards
recommended for bulk milk storage tanks,advice will be, in the absence of

other sources of information, adopted as the practice of the local

authority.

It should not be assumed that these three forms of constraint
are in themselves ubiquitously regarded as pernicious among local
actors. If the ACC claims that advice is ''grandmotherly', Finer
argues that it "'improves local administration'. If the statutory
role of circulars is perceived as 'cursed' by Streatfeild, many
local authorities have praised the circular for its "flexibility"
§is a vis legislation. If one can object to the intrusion of local
government into areas over which it has no statutory basis to inter-
vene, then one can also argue that circulars "encourage and even
compel the laggard and the negligent and restrain the follies of the

(36)

impe tuous" These three forms of influence do not necessarily
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depend upon the normative stance of the observer over the ''proper"

role of the centre in central-local government relations.

iv) Wasted Paper

The final argument about the nature of the constraints which
circulars impose upon local governments is that they do not constrain
at all. Circulars may be ignored, as Lothian Region ipgnored the
specific request for reduced expenditure in 1980/81(37) or a number
of local governments ignored the request through a circular to sell

(38)

council houses These two examples involve sensitive areas of
priority central government policies where the act of ignoring the
circular was highly visible. This would suggest that there are
greater possibilities for ignoring circulars in the bulk of cases
where there is no machinery or method within central government for

monitoring the extent to which local government activities are con-

sistent with the preferences expressed through circulars.

b) Testing the Four Views

The nature of the constraints which circulars impose upon local
governments requires, at least for these circulars examined
here, 390 case studies which examine the degree to which local govern-
ments "adhered to" the terms of the circular or were otherwise (e.g.
in the case of government circulars which offer advice) influenced
by it. The two case studies that do exist, one concerning the
financial guidelines(39) and the other concerning the sale of council
housing(uo) show variable results. In the case of the guidelines
issued by the Scottish Office, there is evidence to suggest that they
were ignored in some financial years, yet influenced local government
expenditure decisions in others. The council houses circular appears
to have been largely ignored, even by local councils which were

sympathetic to the principle of council house sales.
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One can, however, derive a broad test of these four views by
considering the type of message contained in the circular (see

Appendix B). The quasi-statutory role of circulars is limited to

a maximum of 46 per cent of circulars (see Appendix B) - those which
set out the Secretary of State's use of discretionary powers
defined by statute, the adjustment of financial arrangements
(usually on the basis of powers granted through legislation), the
introduction and interpretation of legislation or the advance warning
of impending legislation. The fact that almost one half of
circulars are concerned with specific statutes underlines the
importance of legislation in the central-local relationship. How-
ever, for the most part, the relationship between circulars and
legislation is an auxiliary one; it is not the circular which sets
parameters to local government activities, but the statute, and

circulars merely inform of the exercise of statutory authority.

Only 5% circulars, 10 per cent of the total, can be interpreted

as having a quasi-statutory role because they interpret legislation.
wWhile appreciation of the degree to which the centre's interpretations
of statutes offered through circulars actually foreclose alternative
local government interpretations is difficult to gain since it

requires not only an olympian legal training but also detailed

knowledge of the particular intricacies of every item of legis-

lation, the circulars which have been classified as interpreting
legislation contain few obvious examples of detailed interpretation
which foreclose alternatives. As is suggested in Appendix B most items

falling within this category merely explain the provisions of the

legislation in broad terms. This view is reinforced by the fact
that none of the local government officers or councillors inter-

viewed could mention, when asked, a circular which had offered an
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interpretation which went beyond mere explication of the text of
legislation. The only comment offered in this context came from a
respondent in Argyll and Bute who claimed that the centre's circulars

did not go far enough in interpreting a statute - causing them to be

brought to court (and losing) by the Secretary of State. The quasi-
statutory constraints imposed by legislation are, according to the
evidence of circulars issued in this time period, primarily derived
from their role of being vehicles for informing local governments

of the exercise of statutory authority and not through ''government

by circular" itself. This is not to suggest that circulars never
have quasi-statutory status through their ability to constrain local
government activity through interpreting legislation, but rather that

this is seldom found in contemporary circulars.

The hierarchical constraints imposed through circulars, which

requires local governments to undertake certain activities without
the existence of any statutory obligation to do so is covered by

the categories of circular in Appendix B which request information
(although this also includes a small number of circulars - such as
the request for expenditure returns - which are backed up by
statutory obligations), set standards, ask local governments to take
action and which ask local governments to distribute publications.
These form only 21 per cent of circulars. Whether these types of
circular actually constrain local government activities is doubtful;
the reaction of a number of respondents to such circulars was
characterised by one official's comment: 'when I see a circular I
disagree with, I ignore it". For example, the circular concerning
the guidelines for local government expenditure was discussed in one

authority after the budget and the rate had been settled. Because
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of a change in the way in which the guidelines were derived, the
authority was less of an overspender in this finoncial year than in
the last. The response of the local authority was that they were
"pleased to note'" that they were not overspending by as much this

year as they were in the last year.

On the other hand, where the recipients are disposed to accept
the request in the circular, the circular is likely to influence
the activity of the recipient. One roads manager, for example,
argued that the ercction of road signs near railway property was an
important question which his department had overlooked in the past
and therefore acted on SDD Roads circular 411 uvhich raised the
matter. The importance of the disposition of the recipients of
circulars seeking to have a hierarchical constraint is demonstrated
by Midwinter's analysis of responses to ODD circular 179 on the
sale of council houses; Conservative authorities were more likely
to implement a voluntary (although not necessarily the scheme
proposed by the government) scheme of council house sales(41)-
Similarly, a study of the effects of the spending guidelines
circular shows that where the circular made '"unreasonable’ demands
in terms of high cutbacks in spending, they were less likely to be

(42)

influential in the local government budgetary process .

Provision of information unrelated to statutes refers to a

maximum of 28 per cent of circulars - those in the categories of
giving information, technical advice and stating government views
in Appendix B. Again, for many of the circulars

in the "'giving information" category it is difficult to determine
how far the information offered, such as the advice that policemen

can get grants for university study or that the colour codes for the
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orange badge parking scheme have been changed, or who should be
contacted in the event of discovery of an unexploded bomb, constrains
local governments in the sense that it limits the options which
local governments may adopt in the process of decision making within
the local government. The more specific advice on technical
matters, such as in waste management, is limited to four per cent

of circulars.

The remaining four per cent can be regarded, at least in terms
of circulars as instruments of influence, wasted paper. Four
per cent of the circulars are issued because of an error in a

previous circular.

Most circulars inform, and it is difficult to visualise any
constraining effect that could emerge from receiving them alone.

22 per cent give information such as the addresses of people to

be contacted in the event of nuclear war, while 18 per cent
inform local governments that an item of legislation has been
passed and 15 per cent inform local governments of discretionary
decisions taken by the Secretary of State including those which
adjust financial arrangements (such as the rates of interest of
the PWLB), a further five per cent inform local governments of
the centre's views or inform local governments of impending

legislation. 61 per cent of circulars can be unambiguously

characterised as informing and doing little else. A further six

per cent request either information or comments on government
proposals. Excluding the further four per cent of circulars

which are issued to remedy errors in other circulars, this
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leaves a maximum of 29 per cent which can be characterised as going
beyond this informational role through interpreting legislation

(10 per cent), asking local governments to take action (six per
cent), asking local governments to distribute material (six per
cent), setting standards (four per cent) and giving technical

advice (four per cent).

The degree to which those relatively few circulars which seek
to constrain as opposed to those which merely function as a vehicle
for announcing the existence of, or changing, stautory constraints
or offering information is primarily contingent upon the resonance
of the circular - the degree to which the message of the circular
coincides with the disposition of the recipients. As the Planning

(43)

Exchange's study of planning advice to officials shows,
officials will read, use and be influenced by circulars only if

the circular is regarded as '"'useful' by the recipient. mxhort-
ations which are consistent with the preferences of the recipients
will also be incorporated into local authority practice. However,
the evidence suggests that the scope for the centre setting con-
straining parameters to the activities of local governments through
circulars is limited. Local councillors and officials know that

where there is no statutory obligation to pay any attention to the

circular, it can generally safely be ignored.

The degree to which circulars constrain is not only likely to
vary from one circular to another, but also from one authority to
another, and between one department within the local government and

another. Different actors within locnl government have contacts
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with a wider network of central and local government officials.
The degree to which, for example, the centre constrains by mani-
pulating information is dependent upon the degree to whicii the
local actor has other sources of information such as

professional contacts and professional publications. For one
chief executive in a small district, the circulars issued by the
Scottish Office were the main source of information about Scottish
Office thinking, while another who had wider sets of contacts
through COSLA and his professional association,SOLAC:S, stated that
circulars made public what was already well known among his contacts.
Similarly, a councillor who had been involved in the debate within
COSLA over whether the Scottish Office should issue guidelines
knew (prior to their elevation to quasi-statutory status) that
they could be ignored, while another, less sure of their precise
status was eager to keep to the financial guidelines for fear of

the perceived possible (but non-existent) financial penalties.

VII. Conclusions

Central government circulars are a frequent means of contact
between central and local government. The examination of circulars
highlights some general features about the everyday interaction
between central and local government in Scotland. The most
frequent contacts take place between the SHHD and the SDu on the one
hand and the local authorities on the other. While a large number
of circulars are concerned with manpower and financial issues
relating to particular functional services, most circulars are
functionally specific and illustrate the importance of the inter-
action between specific functional groups at the central and local

level in the everyday relationship between central and local
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government.

As an instrument of influence, the role of the circular is, on
its own, limited. \Where it offers advice or asks local governments
to take action without any statutory reinforcement of such requests
or where the advice is not an interpretation or notice of the
existence of a statute - a pure form of "government by circular" -
local governments generally feel free to ignore the circular should
they choose to. Circulars appear to be negotiable, subject of
course to the centre's ability to define what is negotiable and what
is not. It is more likely that the preferences of local governments

will be incorporated into circulars than into legislation.

However, the role of the circular as an instrument depends upon
its relationship to other instruments of money and legislation.
Circulars may be quasi-statutory because they interpret or announce
the existence of legislation or are the vehicles for informing
local governments of the exercise of discretionary powers granted
the centre through statute. Or circulars might be; as in the case
of the financial guidelines circulars and that requesting the insulation
of local authority housing, reinforced through the provision of
money in the form of grants. The negotiability of'the circular
also rests on the relationship of the circular to other instruments.
A circular which announces the existence of a non-negotiuble item
of legislation is non-negotiable. In addition, concessions granted

local governments in the consultations surrounding the issue of a
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circular may be removed through the introduction of a statute. The
case of the circular suggests more strongly than in the case of the
other instruments, that instruments derive their ability to secure
that local government activities are consistent with the preferences
of the centre from the relationship between the instruments. The
instruments do not work in isolation. The purpose of the next

chapter is to explore the relationship between the instruments of

influence.
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CHAPTER SIX

COMPLEMENTARITY AND SUBSTITUTION IN LAWS,
MONEY AND CIRCULARS
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I. Laws as a Unique Resource of the Centre

Laws are a key resource of central governuent. Since the
ability of local governments, as well as of other governmental
organisations, to undertake particular activities is defined with
reference to legislation, the instruments of influence are related
since laws are a prerequisite for actions undertaken by local

(1)

governments . Laws define what local governments may and must

do - the services for which they receive money and advice from the
centre. Furthermore, laws (in the form, for example, of the Rate
Support Grant (Scotland) Order) are required for the centre to
distribute grants to local governments. In addition to this,
laws are a key resource of the centre since only through laws can

the centre permit or mandate the delivery of services not previously

delivered, or prohibit those which were previously delivered.

Laws are not only a key resource of central government, they
are also one which is unique to central government. whatever
the origins of legislative proposals, legislation can only reach
the statute book once it has passed through the parliamentary
process at the centre. Local governments arc totally dependent
upon the centre for the statutes which enable them (or mandate
them) to deliver services. wWhile local governments may pass
byelaws(Z) they cannot be considered as the same resource as central
government's legislative function since there is no capacity
(3))

(despite the doctrine of a common law right to issue byelaws

for local governments to pass byelaws unless statutorily authorised

to do so.
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The provision of money to local governments is not a unique
central government resource since at present central grants make up
only 45 per cent of local income(u), with the remaining 55 per cent
coming from rates, loans, rents and charges(S). While local govern-
ments cannot create statutes to suit their own preferences, they can
raise extra income. They can and do substitute locally raised
income to make up for grants which grow less rapidly than they wish
them to, just as in the early 1970s grants grew faster than
locally raised income and allowed lower increases in locally
raised income relative to spending growth(é). While the centre
has set upper limits to the substitution of locally raised income
for grant income through the 1981 Miscellaneous Provisions Act,
substitution still persists. With the qualification that the
centre is able to set upper limits to the degree of substitution,

(7)

grant is still substitutable by local revenue .

Local government is still less dependent upon central govern-
ment advice. There are a variety of professional aassociations
which offer their members similar advice as may be found in
circulars - technical advice, information about and interpretations
of recent and future legislation. Information gathered by central
government through circulars is also gathered through professional
local government bodies. For example, the Joint Manpower Watch is
a joint local authority and central government body(8), and the
Chartered Institute of Public Finance and Accountancy as well as
the Scottish Office collects local spending and rating information.
In addition, other bodies, such as interest groups of non-local
government actors provide advice, as do research and professional

staffs within an individual local authority.
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Central government's legal instruments are a unique resource of
the centre, and they are instruments which constrain (see chapter
three). If this is the case, why does the centre use money and
advice as instruments of influence? There are two broad sets of

answers to this question. The first is that circulars and money

are substitutes for legislation. Circulars and money, according

to this argument, can be used to do '"'the same thing" as legislation
in the sense that they discourage or encourage, or provide incentives
and disincentives to, actions just as legislation mandates or
prohibits - the centre uses circulars and money to seek to influence
local government in the same way as legislation, albeit through a
less constraining instrument of influence. The second is that laws,

money and circulars are complementary. The term '"complementary"

means that one instrument makes the other ''whole'" (complementare

from the Latin means precisely this). It suggests that there are

some things that a circular or money does that legislation does not.

The purpose of this chapter is to examine the relationship
between the instruments of influence. Section two asks the question
of how far circulars can be regarded as substitutes for legislation
and under what conditions they are likely to be substituted for
legislation. Section three looks at the degree to which circulars
can be regarded as complementary to legislation - what does advice
do that laws do not? Section four asks whether money can be regarded
as a substitute for or complement to legislation. Section five
discusses the relationship from the opposite perspective - while
circulars and money may substitute for and complement laws, laws
themselves have three unique properties: they grant vires, constrain
and can reinforce circulars and money so that these have a con-

straining effect.
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II. Why Use Laws When Circulars Will Do?

a) The Meaning of Substitution

Will circulars do? They will not do for giving vires since

vires are by definition statutorily based. So what exactly does

substitution mean in this sense? It means that where the centre

seeks to influence local governments within the parameters of what
is permitted or mandated through legislation, it can use either laws,

money or advice as instruments of influence.

The centre might have preferences concerning precisely how
local governments fulfil their mandatory obligations or which vires
are actually used by local governments. Substitutability refers to
the proposition that the centre may use any one of its three
instruments to secure that local government actions are consistent
with its preferences. Given existing parameters for local govern-
ment services, the centre may change the parameters within which a

service is delivered through changing the law so that local govern-

ments have an obligation under law to act in a manner consistent
with central preferences. For example, a set of vires (such as
those permitting local governments to sell houses) may become a
mandate (to sell houses). Or, a loose mandate (such as that which
mandates local governments to ''pay particular attention'' to those in

need of housing) may become a relatively tighter one (''house the

homeless").

Alternatively, the centre may seek to achieve the same effect
a tightening of a mandate or the encouragement to use existing vires

in a particular way - through circulars. Instead of mandating or

prohibiting local governments to act in a particular way it can
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encourage or discourage through circulars. For example, instead of
mandating the installation of certain types of equipment in
residential homes for the elderly, it may request or advise that
local governments do this through a circular. A third alternative
is that it may use grants to influence local government activity.
However, the substitutability between grants and laws is, as chapter
four discussed, limited to influence upon the total level of spending
for local services. Grants are substitutable only where the question
is one of whether there should be statutory parameters governing the
level of total spending by local governments or whether the centre
should seek to set the parameters through the grant system. Because
of the limitations on the substitutability of grants for legislation,
this section deals with the substitution between legislation and
circulars, and the implications for the substitution between money

and laws are examined in a subsequent section.

b) The Incidence of Circulars as Substitutes for Laws

How many circulars can be regarded as substitutes for laws?
Since a circular cannot define additional vires a circular may only
substitute for mandatory or prohibitory laws. Thus a circular is

a substitute for legislation where the statutory injunction that an

activity "must be undertaken" or 'must not be undertaken" is
substituted by a request that an activity be undertaken or avoided.
This excludes circulars which merely inform, as well as those

informing of the existence of legislation, since the circulars them-

selves do not express clear preferences capable of direct translation
into statutory provisions. For example, informing police authorities
of a vacancy for an instructor in the Police College or of the issue

of a Statutory Instrument, could not be directly translated into the
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provisions of an item of legislation which mandates. The categories
of circulars which may be characterised as substitutes for legislation

are those which seek to exert hierarchical influence (see chapter

five) - those which seek to encourage or discourage specified

actions by local governments,

According to this definition, only 21 per cent of the messages
of circulars are substitutes for legal provisions since they directly
encourage or discourage actions (by asking local governments to take
action, to distribute leaflets, to provide information or toc observe
certain standards in service delivery - see Appendix B). In the
remaining 79 per cent of messages in circulars, the message is not
directly translatable into the provisions of a mandatory or pro-

hibitive item of legislation.

c) Why Substitute?

The basic parameters within which local governments deliver
services are defined through statute. Some further parameters
are defined through less constraining circulars. Why should the

centre substitute circulars for legislation?

One possible argument is that the language of legislation
requires ''precision'', while the language of the circular does not.
Streatfeild suggests that a circular is not 'always susceptible to ~
the ordinary canons of construction" since "it is expressed not in
the precise language of an Act of Parliament or an Order in Council,
but in the more colloquial language of correspondence”(g)- This
implies that in those cases where the preferences of the centre
involve ''categorisation problems'" - problems in defining precisely

the preferences of the centre - the centre is likely to express
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preferences through the "imprecise' medium of the circular, reserving
those preferences which can be expressed in 'precise' language for
legiglation. However, this argument for the use of circulars as
substitutes is a weak one since, as chapter three demonstrated,
"imprecision" if understood to mean that the legislation permits a
wide variety of actions as consistent with the preferences expressed
in the legislation, is also found in legislation. The Housing
(Homeless Persons) Act 1977, for example, left key issues of the
Act, such as the exact meaning of the ''priority homeless' category,
unde fined. Neither are circulars exclusively or overwhelmingly
"imprecise'; requests for information or statements of individual
spending levels for individual local governments are equally as
precise as some items of legislation. Quantification of

the number of circulars that are written in ''precise' legal
terminology (or terminology as 'precise'' as most legislation)

would require great familiarity with legal terminology

across a wide variety of areas of law, as well as close scrutiny of

legislation. Itis, however, possible to argue that the evidence suggests

that there is no reason why in principle circulars are used as

substitutes for laws which mandate and prohibit only where there
are categorisation problems concerning what is to be mandated and
prohibited. Circulars can be as ''precise' or 'imprecise' as laws.
As long as the centre has a preference that it can express, there
is no reason why it should not be able to express it in either a

law or a circular.

Second, one might argue that laws concern the wider set of
parameters within which local governments deliver services - broad

mandates or broad grants of vires - while circulars seek to
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encourage or discourage discrete sets of activities within these
broader statutory parameters. Stanyer, for example, argues:

The aspects of central-local relations discussed so far -
legislation, actions in the courts, district audit, and
the making of regulations - are all relatively infrequent
in occurrence, though they exercise a general influence
on the atmosphere of local authority decision making.

The next set of central activities operate in a much more
routine manner. ... Much of British government is a
dialogue ... from the side of central government this
dialogue is conducted through circulars, white papers,
ministerial speeches, special resear?h geports, design
bulletins and the like (my emphasis)!10/.

In so far as ''general' here can be understood to mean that legislation

permits and mandates and that circulars seek to influence the

parameters of what is mandated or permitted, then this is by definition

true. Yet it does not explain why circulars are used to influence
local governments in this respect. Legislation can also be used to
change the parameters in a similar way, as was discussed above.
Neither can '"general', when understood as having a pervasive effect
upon the parameters within which services are delivered, account

for the use of circulars as a substitute for legislation. while
relatively few circulars (atmost two per cent - see chapter five) have a
pervasive effect upon the services delivered by local governments,

few Acts of Parliament (13 per cent -~ see chapter three) and

probably far fewer Statutory Instruments have a pervasive effect.

Third, one might expect that different policy areas are
subject to the use of circulars and laws since, using Griffith's(11)
discussion of the nature of central-local relations, some departments
haveapromotional relationship with local authorities, others adopt a
requlatory  and others a laissez-faire approach. If circulars

were used by promotional departments and legislation by regulatory

departments, one might expect to find a negative relationship between
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the percentage of messages in laws concerning a particular local
policy area and the percentage of messages contained in
circulars concerning the same local polic:y area, "Table £,1

compares the frequency of different policy areas covered in circulars

and legislation. Table 6.1 shows no consistent pattern of difference

which suggests that some policy areas are more likely to be covered by

legislation rather than circulars or vice versa. A higher percent-

age of circulars (10 per centage points more) refer to finance, yet
these form a large portion of both legislation and circulars and it
would be misleading to suggest that influence in the field of
finange is the province of circulars and not laws. Similarly, the
differences in the Home Office Services of fire, police and civil
defence, and public and animal health (11 and 4 per cent respect-
ively) cannot be interpreted as suggesting that the centre does not
influence through the use of circulars in this policy area since 27
per cent of the topics covered in circulars refer to these two
categories. This point about the use of circulars and laws to
cover the same policy areas can be summarised by the correlation
coefficient between the percentages in table 6.1. There is a
positive relationship, 0.66, between the percentage of total refer-
ence=s to separate policy areas covered in legislation and in
circulars showing that those policy areas which are covered more
extensively in circulars (e.g. finance, Home Office services and
public health) are also covered more extensively in legislation than
other services (such as the major spending services of education,

social work, housing and roads and transport).
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Table 6.1

The Policy Area of Legislation and Circulars

Poligy Area (éegistit;%? (;1§§u12€:1) Pergi?Ezgznizint
Fire, police, civil defence 2k 13 11
Finance, rates, rebates 18 28 10
Public and animal health

and consumer protection 10 14 b
Roads and Transport 2 5 3
Manpower 8
Planning, land, country-

side and environment 8 7 1
Social work 5 b 1
Education 5 6 1
Housing 7 7 0
Others 15 8 7

101 100 29

Sources: Tables 3.4 and 5.5

c) The Costs of Legislation

A more satisfactory explanation for the substitution of
circulars for laws can be approached through use, once more, of the
hypothesised state of '"perfect influence'" discussed in chapter one.
The conditions of perfect influence associated with money and advice
were that local government receives all of its income through central
grants and that local government actors share a common assumptive
world with central government actors - they accept central
preferences as their own. Chapter one argued that the absence of
these conditions means that central influence is imperfect.  Where
central government is not the unique supplier of money and values in

local government, where there are contrary assumptions held by local
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actors and a willingness to raise income locally to finance the
activities suggested by these values, central influence can only be
achieved through legislation. Only legislation can constrain -

it can make the values of local actors largely immaterial to the
delivery of the service or the realisation of central preferences

expressed through them.

From this, one may derive three general propositions about the
use of circulars as substitutes for laws. First, where there are
shared values between central and local government actors, and
central preferences can be achieved through circulars (i.e. they
require no additional vires), legislation is less likely than where
there are no shared values between central and local actors. This
proposition could explain why housing plans and financial plans(12),
for exampley were instituted through dirculars and not legislation.

There was a widely shared agreement between central and local actors

that annual allocations of expenditure were more desirable than

individual project based allocations. Therefore it was not necessary

to mandate local governments to submit housing and financial plans.

Second, where the cgntre regards its preferences as a priority
it is likely to use legislation rather than circulars since there is
no strong commitment within the centre to secure actions consistent
with its preferences. At one extreme the argument could lead to
the use of circulars as symbolic instruments - giving the appearance
that government is 'doing something'. For example, a circular
drawing attention to the plight of Scotland's travelling people
asks local governments to provide for the 'needs" of travelling
people without incurring extra expenditure in a time of financial

constraint. This may be interpreted as a means of using an
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instrument in a symbolic manner. This is not to suggest that
legislation is never symbolic - but rather that since "symbolic
acts have real consequences" (Fritz Scharpf), and since the
circular does not constrain in the way that legislation does, the
consequences of symbolic acts are likely to be less far reaching.
Mandatory provisions cost money, advisory provisions need not.
Or, the issue of a circular might not be symbolic - central
government actors may, for example, have preferred local govern-
ments to standardise practice over road edge markings, but the
absence of legislation mandating such standardisation might be
explained as the result of the relatively low priority of this

aspect of the roads service within the Scottish Office.

Third, legislation involves costs for the centre. Legis-

(13)

lation takes parliamentary time, Parliamentary counsel as well
as the mobilisation of support within Parliament (where legislation
is controversial). The costs are highly variable. In some cases,
the demands for time, parliamentary counsel and party support are
virtually nil - as in the case of Statutory Instruments. In most

other cases of local government legislation the costs are alike

small. Some laws are passed without extensive second reading debate

)

and few laws in the 1970s (23 per cent)“’+ were controversial

since they involved party divisions on second or third reading. In
other cases, however, the costs are high. The 1979 Conservative
covernment has found that the costs of passage of legislation

aimed at reducing the budgeting discretion of local governments in
England are high - in late 1981 and early 1982 the centre experienced
considerable difficulty (in both Scotland and England) in securing

parliamentary support for measures to set tighter statutory para-

(15)
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It is not possible to quantify the number of circulars that
were issued because a) the preferences were of low priority;
b) the preferences of the centre were shared by local government
actors; c¢) the costs of legislation would be higher than a govern-
ment was prepared to make. Even to attempt such quantification
would involve intensive case studies of a wide variety of circulars,
Acts of Parliament and Statutory Instruments. Rather, these three
factors are variables in an equation in which high agreement on
values, low priority of the preferences and consequently relatively
high costs of legislation would mean a higher probability that
circulars will substitute for legislation, and high disagreement
between central and local actors on values, high priority and low
costs of legislation would mean a lower probability that circulars
will substitute for legislation. While it is not possible within
the confines of this thesis to test this equation, it is possible to

point out how it may be examined.

First, an indicator of priority might be derived from the
election commitments of a party in office at the national level
(for example, this would show as a high priority the issue of the
sale of council houses) or priorities which emerge, as indicated in
discussion within Cabinet or possibly through parliamentary questions
(such as the control of local expenditure within the 1974-79 Labour
government). An analysis along these lines is likely to indicate
that most circulars as well as items of legislation, on a simple
head count, are non-priority preferences. With the bulk of legis-
lation and circulars referring to narrow aspects of the delivery of
a service (see chapters three and five) unlikely to feature

prominently in Cabinet meetings and manifestos. Where the priority
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asserted to the preference is high, however, as in the case of the
Housing (Homeless Persons) Act and the Chronically Sick and Dis-
abled Persons Act, the preferences are likely to be the subject of

legislation unless the costs of legislation are excessive.

Second, an indicator of the degree to which the values of
local actors are consistent with those of the centre first faces
the question of which local actors? Many preferences of the
centre find at least some support among actors at the local level.
However, it is the influence that these actors themselves have upon
the local decision making process that is crucial here. Legis-
lation and circulars concern relatively discrete functional groups
within local government - not all local actors are affected by a
particular circular or item of legislation (see chapters three and
five). Yet in order to produce action by local governments con-
sistent with the preferences of the centre the values of others,
outside the functional group to which the legislation primarily
applies, may be crucial. A particular service department may be
highly supportive of exhortations or vires to spend more money,
but other departments and councillors may not. In order to derive
an adequate indicator of the degree to which the preferences of
the centre are shared by local actors it is necessary to ask
a) whether the functional group concerned shares the preferences
of the centre; b) whether other groups share the preferences of
the centre; c) whether agreement of other groups are required to

produce actions consistent with the preferences of the centre.

In general terms, what are the chances that local governments

will act consistently with the centre's preferences? while this

256



is, of course, a difficult exercise, beyond the scope of this

thesis, it focuses attention upon the balance of support for

central preferences at the local level. Where there is sufficient
support in sufficient local governments for the preferences of the
centre (either because of the support by the functional group
concerned and/or wider groups within local governments) then,
assuming that the preference does not require an extension of
vires, the centre is likely to use circulars rather than legis-
lation. The sale of council houses issue was, for example, not
only a priority of the 1979 Conservative government, it was also
one which encountered widespread opposition by local governments -
& circular was not sufficient to secure the preferences of the
centre, rather a statutory mandate to sell council houses was

created.

Third, the measure of the costs of legislation must take a
variety of factors into account. Legislation is more costly when
the preference raises party political opposition since it requires
more legislative time and greater efforts on the part of the party
in government to secure a legislative majority for its preferences.
The costs are substantially raised when the preference raises
opposition within the party in government - as the current
controversy over local government finance in kngland and Scotland

(16).

demonstrates However, to derive a measure of costs for
instruments one would be forced to ask a counter factual question -
what would the costs of passing a particular circular (say, the
spending guidelines issued under the Labour government of 1974) as

legislation? Such an analysis would also require an assessment of

the degree to which it is within the vires of the centre to frame
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its preferences in the form of a statutory instrument which reduces

the costs of legislation (see chapter three).

In relatively few, but nevertheless important, cases the centre
uses circulars to substitute for legislation, by requesting or
advising local governments in a manner that could, in principle, be
achieved through the use of legislation. There is nothing inherent
in the nature of the preference from the point of view of its
"precision" or ''categorisation'" or the policy areas covered which
helps understand why a circular is used as opposed to legislation.
Rather the differential use of instruments where they are
substitutable must be understood in terms of the priority given to
the centre's preferences, the degree to which its preferences are
shared by relevant local actors and the costs of legislation.
wWhile this cannot, in the confines of this thesis, be satisfactorily
tested, it offers a framework for understanding why circulars are

used when laws will do.

III. Wwhat Do Circulars Do that Laws Do Not?

However, relatively few circulars can be regarded as sub-
stitutes for legislation. As was discussed in chapter five, most
circulars inform. Circulars offer information covering topics such
as the publication of reports upon the teaching of ceography in
schools, telephone numbers of contacts for reporting missile
sightings, why EEC regulations governing chocolate and cocoa
products have been delayed, and what legislation has just reached
the statute book. Such an informing role of circulars is a
complement to legislation since it is difficult to '"translate' such

an informing circular to an item of legislation. “Where the centre
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wishes local governments to know that such a report has been
published, or such legislation has been passed or such legislation
has been delayed, and issues a circular informing local governments,
the nearest (hypothetical) statutory equivalent would be to mandate
that '"local governments are obliged to keep themselves informed of"
recent reports, recent legislation and delays in legislation.

There is no near equivalent to such an item of legislaticn in recent
experience. The provision of information is not, then, substitutable
by laws. What is the relationship between the provision of

information and the parameters set through legislation?

In the bulk of cases the relationship between circulars which
inform and the parameters which central government sets through
legislation is relatively straightforward. The centre uses
circulars to inform local governments of the statutory parameters
within which it delivers services. A large proportion of local
government circulars introduce legislation (18 per cent - see
Appendix B), adjust financial arrangements (13 per cent), interpret
legislation (10 per cent), tell of impending legislation (2 per
cent) and use discretionary powers (2 per cent). A total of 46
per cent (aggregated before rounding to a whole number) of
circulars are complementary to legislation because they inform
local governments of the existence of legislation or the use of
statutory powers by the centre. Since legislation does not

automatically publicise itself, almost half of the messages of

circulars are intended to inform local governments of the nature

of the statutory parameters within which thgl;geliver services.

However, a significant portion of circulars inform without
any direct reference to items of legislation - a total of 26 per
cent (those which give information and technical advice - see Appendix B).

How are these complementary to legislation?
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One possible answer is that they are complementary since they
help shape the operational assumptions of those delivering services
in a manner consistent with the preferences of the centre(17)-

This is a similar argument to the "control of information effect"
of circulars discussed in chapter five. Laws and circulars which
can be substituted for laws offer some form of direct instruction
or exhortation to local governments to act in a particular way.
However, a similar, and arguably just as constraining, influence is

exerted by circulars cumulatively because they shape the preferences

of local government actors by continually exposing them to items of
"good practice' which the centre distributes. They are
complementary to legislation since they help shape the operational
assumptions and techniques that are employed in delivering the

services mandated or permitted by legislation.

However, as chapter five also argued, relatively few circulars
can be seen to have such an effect. Only four per cent of circulars
offer technical advice on matters of 'good practice', such as how
waste should be treated or the use of admixtures in concrete. The
remainder of the informing circulars can be characterised as
"directionless'" - informing of what has been happening rather than
infofming of "good practice'. Circulars which inform without
reference to any defined statutory parameters (22 per cent of
circulars) most often pass on information of events (e.g. the
occurrence of vacancies for instructors in the police training

college) or of publications (e.g. teaching geography in schools).

wWhile this information can be characterised as "directionlesgs"
since it does not seek to encourage or discourage any particular

action by the recipients of the circular this is not to suggest

Do
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that there is no bias in the information that is passed on through
circulars - the centre does not pass on information such as 3helter's
critical examination of the operation of the Housing (Homeless
Persons) Act or the COSLA critique of central government financial
policies. Rather it is to suggest that it does not seek to
constrain the activities of local government actors through
encouraging values and assumptions which lead to a delivery of the
service according to an identifiable set of central preferences
distinct from those expressed through existing statutes. The
relationship of such informing circulars to statutory provisions

is that they discuss possibilities for actions by local governments

rather than preferences. Preferences are expressed through

legislation and the circulars (and money) which may substitute for
them, informational circulars indicate what is possible within these
parameters without necessarily specifying a particular item of legi-
slation (thow geography is taught in some schools). Or they indicate what
has been done within these parameters (''it has been decided that fire-
men who went on strike will still be eligible for good service

medals").

This leaves a further seven per cent of circulars, the
relationship of which to legislation cannot be adequately assessed
on the basis of existing data - circulars which remedy errors, state
government views and solicit comments. These are a diverse group
of circulars, some of which are complementary to legislation since
they inform of legislation (by remedying errors in previous
circulars which introduced legislation, stating the government's
intention not to legislate on the basis of the Layfield Report,
solicit comments on proposed legislation), some of which may be seen

as "directionless information'.
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Circulars are complementary in three ways to legislation.
First, and most importantly, they inform local governments of
statutory parameters within which services are delivered (46 per
cent of the messages of circulars). Second, they give information
(22 per cent) concerning the possibilities for action within the
preferences of the centre without any clear indication of the
centre's preferences. Third, and least importantly (4 per cent)
they can be argued to seek to shape the operational assumptions
upon which local government actors fulfil their mandated or

permitted services.

Iv. Where Does Money Fit?

Grants are only complementary to legislation in the sense that
they provide local governments with the financial resources which
allow them to buy goods and hire manpower to deliver services
without the full costs for delivering mandated and permitted
services being borne locally. If grant income suddenly ceased,
local governments would need to raise local income by 82 per cent
in order to deliver mandated and permitted services at existing

(18)

levels . However, as chapter four discussed, grants are not

complementary to individual items of legislation through providing

money for a particular set of laws since grants are pre-

dominantly general - untied to a particular service. Where explicit
allowance is made in the RSG settlement for increases in expenditure
through the provisions of new legislation,tliis is done on a one-off
basis (explicit reference is made for one year only). There is

no change in the distribution mechanism which ensures that the ''extra
grant' is actually given to those authorities which deliver the new
service or whose expenditure is relatively more affected by the new

legislation.
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Grants as an instrument of influence can be regarded more
accurately as a substitute for legislation since they express a
clear preference for local government activity, similar in intent to
laws which mandate and prohibit or circulars which encourage or
discourage, since grants are used to provide incentives and dis-
incentives to local government total spending growth. The use of
grants as a substitute for legislation mandating minimum or maximum
levels of spending growth, at least until the 1980s, can be
explained in the same terms as were used to explain the use of
circulars as substitutes for legislation; through examination of
the priority of the preferences, the degree to which the preferences
were shared by local actors and the costs of using legislation to

express these preferences.

While it may be argued that it was a priority of the centre to
expand the services delivered and the expenditure incurred by local
governments throughout the period from the 1950s to the mid 1970s
(with the exception of the first two yegrs of the 1970 Heath
&®vernment), this was not a priority which encountered any sub-
stantial opposition by officers and councillors in local government.
Central government in Scotland, as elsewhere in the United Kingdom,
was prepared to pay for an expansion in local services through
increasing grants. In 1950 27 per cent of total receipts of local
governments (including capital receipts and loans) were provided by
grants(19), in 1960 this had risen to 33 per cent. In the 1960s
grants grew fast (an annual average of 9.8 per cent per annum in
current money terms) yet locally raised income from loans, rates
and charges (rising at an annual average rate of 10.5 per cent)

grew slightly faster. By 1970 32 per cent of local income was
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received from central government grants - virtually the same
proportion as in the beginning of the 1960s.  However, in the
early portion of the 1970s the rapid growth of grant (annual
average rate of 23 per cent per annum in current money terms in

the period 1970/75) outstripped the growth in locally raised

income (14 per cent annual average) and by 1975 42 per cent of local

income was grant income.

(20)

The assumption of growth permeated the structures and
processes of local government decision making, and this growth
assumption is one which encountered little significant opposition
at the local level. With a new service, such as the social work
service, local governments did not need to be mandated to spend
upon social services; it was sufficient to give local governments
vires to spend, and sufficient money through the grant system to
ensure that the service could be built up while at the same time
permitting the continuance of growth in other local services.
Encouraging local governments to spend is relatively simple, since
local government officers and councillors share the desire to spend
more. Consequently there is no need for the centre to use
legislation to secure that actions are consistent with its

preferences when money will do the job.

With the onset of fiscal stringency within central government
and the ''passing out from the centre"(21) of cuts in real levels
of grant receipt after 1975 (see chapter three) grants sought to
achieve that which was not widely agreed by local government actors -
a reversal of the "assumption of growth" which had permeated local

government since the 1950s. The Labour government of 1974 used

the grant mechanism to influence local governments to reduce



spending. Joel Barnett, the Chief Secretary to the Treasury in
the 1974 Labour government, states that "we were always discussing
how best to exercise control' over local government(az), yet there
is no evidence to suggest that plans to set statutory parameters
to local government expenditure were even mooted within the Labour

(23)

government, although Jackman has argued that the rapidity with
which the centre set about reforming local government grants in
England reflects the fact that the new block grant was designed,

in principle, under the Labour government. Why money was useéed
instead of legislation therefore remains a question for counter-
factual hypothesis. On the basis of the discussion of substitution
through circulars legislation for a minority Labour government aimed
at reducing public expenditure can be regarded as involving a cost

which the Labour government could not pay: support within Parlia-

ment for statutory limitations on local spending.

The recent experience of the Conservative government illustrates
the costs of using legislation instead of grants to limit local
spending. In the Winter of 1981 the Secretary of State for
Scotland as well as the Secretary of State for the Environment
had to withdraw their legislative proposals. While it is still
uncertain what new statutory limitations, if any, the centre is to
put upon spending, the experience of the Conservative government
of 1979 illustratestwo points; first that legislation can be
substituted for grants and, second, that it is costly to use
legislation. The strategy that the Secretary of State for Scotland
has pursued(zh) is to use laws to reinforce the preferences expressed
through circulars and grants rather than to substitute statutory
parameters for those set by money and circulars. This is examined

in more detail below.
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V. what Do Laws Do that Money and Circulars Do Not?

Two of the unique properties of legislation have already been
discussed. First, laws are a unique and necessary prerequite to
define the vires of local governments. If the centre has prefer-
ences which imply activity outwith existing statutory vires, it can
only use its legislative instruments to influence local governments.

Second, laws constrain in the sense that there is a high probability

that local governments will act within the parameters set by statute:

(25)

as Ted Knight argued '"while the laws are there, councillors have

to abide by them'.

The third unique property of laws derives from the second.

Laws interact with the instruments of money and circulars to make

money and circulars constrain. This results from two uses of

statute in conjunction with money and/or advice. First, a statute

may give a circular or grant settlement statutory status in its

effect. The statutory parameters within which local governments
deliver services allow local governments no alternative to acting

in a manner consistent with the preferences of the centre as

expressed through circulars or the grant settlement. For example,

the 1981 Miscellaneous Provisions Act allows the Secretary of State
for Scotland to reduce grants to local governments in the middle of
the financial year, (previously he could do so only after the end of
26)

the financial year)( This means, in effect, that where local

governments have their grants reduced, they are mandated to cut
spending by at least an equal amount since local governments do not
have the vires to levy supplementary rates or borrow to meet the
shortfall without the consent of the Secretary of State. Further-

more, the Miscellaneous Provisions ict gives the expenditure guide-
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lines issued to each individual local authority a statutory status
since it is on the basis of these guidelines that "excessive and
unreasonable' expenditure is defined and grants to local govern-

ments reduced.

Second, the threatened use of legislation to reinforce or

replace encouragement or discouragement, incentives or disincentives

may also reinforce the constraining effect of circulars or money.

In England and Wales, for example, the perception that circular 10/65

on comprehensive school reorganisation was reinforced through the

threatened use of legal sanctions has been cited as one reason for

the acceptance of comprehensivisation by those who originally opposed

it(27)- The threatened use of the prant reduction powers in the

Miscellaneous Provisions Act may also explain the main intention
behind the legislation - its constraining effect on local spending
decisions is not primarily in those cases where the legislation is
applied (where grant is actually reduced) but in the constraining

effect of the anticipated reactions of the centre to local govern-

ments spending awvove the circular guidelines of central government

perceived by local actors. A similar use of statutory measures to
reinforce non-statutorily defined preferences can also be found in

the centre's reduction of capital allocations to districts as a

(28).

penalty for low rent increases

The existing data does not permit an answer to the question
of how often circulars and money are reinforced in this manner by
legislation. To answer this question requires an examination of
the legal consequences of acting against the preferences of the
centre as expressed through circulars or grants. In the case of
the Miscellaneous Provisions legislation, the answer is relatively

easy. Legislation reinforces circulars since local governments
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can be legally penalised by having gront reduced. if ti.ey do not
reduce spending as a consequence, councillors are liable to sur-

charge and disbarrment from office.

VI. Conclusions

At a minimum, the three instruments of influence are related

since vires are a prerequisite for local government actions. Beyond

this minimum it is possible to identify two types of relationship

between laws and the other two instruments - a relationship of

substitution and a relationship of complementarity. Circulars may

be characterised as substitutes for legislation approximately one
fifth of the time. They seek to encourage or discourage without
any statutory authorisation to do so, although such encouragement
and discouragement could, in principle, be 'translated'" into
statutory mandates or prohibitions. The use of the grant
instrument can be characterised as a substitute for legislation
limiting local government rating and spending since it is, again
in principle, possible to set statutory limitations to levels of

spending - as experience in some American states has shown (29).

Money and circulars appear to substitute for legislation when the
costs of legislation are high, the preferences of the centre have a
low priority and the agreement between central and local preferences
means that actions of local governments are likely to be consistent
with the preferences of the centre without legislation. The costs
of legislation in the area of limiting local spending and taxing have
been shown to be high for the 1979 Conservative government which has

had to withdraw its legislative proposals for a rates referendum in

the face of Conservative backbench opposition.
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Circulars complement legislation in two main wvays. lost
importantly they inform local governments of the statutory
parameters within which services are delivered. Second, they
provide local governments with a working knowledge of the
possibilities open in the fulfilment of mandated or permitted
services, Most of this information can be characterised as
"directionless' since under four per cent of the messages of
circulars seek to provide local governments with a clear indication
of desired practices. Money is only complementary to legislation
at a high level of abstraction -~ money is given to finance the
whole range of mandated and prohibited services. Since the
consolidation of the grant system, grants (with few exceptions
such as rent and rate rebate grants) have not been used as
complements - that is to say methods of financing - any one
particular law or discrete set of laws relating to a specific

service,

Legislation has three unique functions. It can define vires,
constrain and can make other instruments constrain. This offers

the centre a range of possibilities when it seeks to secure actions

by local governments consistent with its preferences; What it
cannot get through circulars it can, assuming that it gives this
preference priority and can meet the costs of legislation, get
through legislation or the introduction of legislation which

either itself constrains or makes circulars or money constrain.
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CHAPTER SEVEN

THE MEANING OF LOCAL DISCRETION
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I. Discretion and Parameters

a) Parameters upon What?

The centre's instruments of influence are related since
collectively they constitute the parameters set by the centre upon
services delivered by local governments. On its own, an instrument
may prohibit, permit, mandate, encourage, discourage or provide
incentives or disincentives to certain kinds of activity. Yet the
implications of the instrument for the nature of the services

delivered by local governments is dependent upon the conjoint

effect of a plurality of instruments. A particularly clear

illustration of the conjoint effect of a plurality of instruments
is found in the parameters within which local governments make
total spending decisions. The 1981 Local Government (Miscellaneous
Provisions) (Scotland) Act allows the Secretary of State to reduce
the grant for local governments in the middle of the financial
year where he feels that spending is "excessive and unreasonable' -
with "excessive and unreasonable'' being defined primarily through
circular(1). The ability to reduce grants becomes a de facto
reduction of the budget since the 1947 Local Government (Scotland)
Act permits local governments to fix rates only once in the
financial year. Laws, grants and circulars are used conjointly

to secure the centre's preferences for relatively low increases in
expenditure. It may also be argued that the perceived con-
sequences of actions inconsistent with these preferences influence
local government decisions — in this case the anticipated loss of

grdnt that would result from high spending growth - and thus have

a conjoint effect even where the legal or financial sanctions are

not applied.
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How much discretion do local governments have within the
parameters set by the centre's instruments? Discretion refers to
the ability to make decisions within parameters. As Dworkin

(2)

argues, it is ''like the hole in a doughnut" referring to the

conceptualisation of discretion as an "area left open by a belt of
restriction'. Discretion is a variable - all activities within
local government involve the exercise of discretion to some degree.
Discretion cannot be simply described as something which is present
or absent. For example, while local governments are mandated to
sell council houses on demand at discounted prices, there exists
some discretion over the timing of the sale or the measures that

(3).

may be taken to discourage potential buyers Discretion refers
to the ability to undertake a wide range of activities within
parameters, and the wider the range of the activities that can be
undertaken within these parameters, the greater the degree of
discretion. Where parameters are loose, allowing a wide range

of activities to be undertaken within them, discretion is relatively

small, and where parameters are tight, discretion is relatively

large.

Discretion may be relatively small or large, but in what
types of activity is discretion exercised? In the context of
local government one can discuss the discretion of local actors
in a plethora of contexts. There is the discretion to levy rates,
to house a particular person in a particular house, to exclude a
child from a class in a school, and the discretion of an environ-
mental health officer to inspect a manhole cover. The discussion

of discretion potentially leads to a reductio ad absurdum discussion

of the discretion, for example, of a bus conductor in a municipal
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transport undertaking to allow a folding push-chair to be stored in

a baggage rack. To accept that one may talk of discretion in many
contexts is not, however, to accept that any extensive discussion

of discretion in local government service delivery can only be
conducted on the level of case studies which select "interesting
cases' of discretion from a potential multitude of "interesting cases"
on an ad hoc basis by virtue of their interest to the researcher

concerned.

This chapter is concerned with establishing the role played by
the centre's instruments of influence in shaping the services
delivered by local governments and the discretion that local actors
have in service delivery. The nature of the services delivered
at the '"sharp end" by those delivering goods or services direct to
the consumer, is the result of a variety of antecedent events which
may be characterised as stages in the policy nrocess. Hill uses
the term "policy implementation chain" to convey the argument that
discretion is exercised at different stages in the policy process:

... what the public get is greatly determined by

discretionary powers exercised at various points in

the policy-implementation chain ...

The case of concessionary fares offers an illustration of the impact
of discretion exercised at different stages in the policy process
upon the actual service delivered. The decision to introduce a
concessionary fares scheme is optional, and whether a particular
person receives concessionary fares depends on whether the local
authority decides to make use of its vires in this area. Once the
decision has been made to introduce concessionary fares, the local
authority has discretion (bounded by statutory definitions of

eligible recipients) to decide which groups of people are recipients.
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Similarly, the level of concessions is the subject of discretion
exercised by the local authority, with no statutory limits governing
whether the concession is closer to O per cent or to 100 per cent

of fares. These three exercises of discretion significantly shape

the nature of the service - who,if anyone, gets how much of it.

For any one service the centre sets a whole variety of different
parameters at different stages in the policy process. In the case
of concessionary fares the centre allows the exercise of discretion
by local actors over whether, to whom, and how much concessionary
fares are granted. In order to examine and compare the nature of
discretion in different services delivered by local governments it
is necessary to have a conceptual framework of the stages in the
policy process which can be applied to different services. What
are the stages in the policy process that shape the nature of

services delivered by local governments?

Conceptual treatments of the stages in the policy process offer
varying numbers (where they do not offer a 'seamless web" continuum(s))
of stages in the policy process from Wolman's two - '"the formulating
process' and the '"carrying out process”(6) - to Dror's 18 phase
model of the policy process(7)o The categorisations of ''models
of or "stages" in the policy process on offer have two interrelated
shortcomings. First, they are usually designed to aid the develop-
ment of the particular argument by the particular author concerned -
Wolman's distinctions are the basis of a perceptive analysis of the
general conditions of programme success or failure while Dror's
stages are part of a prescriptive model. While these may be valuable

in developing a particular set of arguments, when one tries to apply

such characterisations of the policy process to local government
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activities there emerge problems of categorisation. For example,
using Dror's set of phases it is unclear whether, say, the school
leaving age constitutes parameters set by the centre upon the

"policy making" or "executing policy" phase.

In order to overcome the problems of selecting and operation-
alising an abstract model of the stages in the policy process, in
this chapter a set of stages which can be applied to local govern-
ment services is constructed. Local government services involve
the delivery of material goods (including money) and/or the services
of individuals to a client or set of clients. Wwithin local
governments as well aé between local governments there is diversity
in terms of the services delivered to clients(B)- It is suggested
that there are five stages in the policy process of local govern-
ment service delivery which have a substantial effect upon the
nature of the services delivered. First, choice of whether a
service is delivered; second, definition of the clientele; third,
determination of the level of money resources to be devoted to the

service; fourth, specification of the nature of the goods to be

delivered; and fifth, the specification of the behaviour of the

service deliverers. ;2~
r

L

The choice of whether a service should be delivered, by definition,

affects the nature of the service delivered - a negative choice
means simply that the service does not exist. The centre may set
parameters upon this stage of the policy process by a) mandating a

(9)

service, or b) permitting a service ~’.

The definition of the clientele shapes the nature of the services

delivered since services are defined as the delivery of material
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goods and/or the services of individuals to clients. The centre
may set parameters by itself defining the clientele for services
(e.g. the school age or those eligible for concessionary fares in

the 1968 Transport Act).

The determination of the level of money resources devoted to

a particular service affects the quantity of goods or service
deliverers that can be paid for. There arefew laws which specify
actual money amounts that must be spent on a service, rather
specification of resources is made indirectly. Parameters governing
factors such as staffing levels, wage rates and eligible clients
conjointly set parameters to the level of money resources to be
devoted to a service. For example, in education, discretion upon
the level of financial resources devoted to teachers' salaries (the
largest single item in the education budget) is bounded by the
conjoint effect of the mandatory provision of education for five to
sixteen year olds, the statutory and non-statutory (see below) norms
for pupil—teacher ratios and national wage rates. Where parameters
are set which affect how many people are employed and how much they

are paid, parameters are also set which affect the level of resources

devoted to a service.

The definition of levels of resources does not necessarily

constrain the discretion that may be exercised in the specification

of the precise goods that have to be delivered to the public. A

level of capital expenditure may be constrained by central govern-
ment approval, for example, but this does not necessarily define
the type of good which this money is spent upon. For example,
Strathclyde Region's capital expenditure allocation for education

may be constrained, but Strathclyde may use the money to build large
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comprehensive schools in cities or small schools serving rural
communities. Similarly, while capital allocations for housing may
limit the types of design for housing schemes, within the financial

constraints a wide variety of house designs are possible.

The behaviour of service deliverers also crucially shapes the
nature of the service received. How a police officer, teacher, or
social worker behaves towards clients affects the nature of the
service delivered since the exercise of discretion at this stage
(whom to arrest or interview, how to teach, how to counsel) affects
what benefits are derived from the service by wion. Hill, for
example, emphasises this point in his discussion of the meals on
wheels service when he argues that:

the really significant determinunts of what we may still

call '"'policy" are in many areas the pers?na} preferences
of staff or volunteers who deliver meals'10

b) Tight and Loose Parameters

The role of the centre in limiting the discretion of local
government actors depends upon the degree to which it can and does
set tight or loose parameters. Where parameters are very tight,
local governments have no discretion. What are very tight para-
meters and how can this term be operationalised? Very tight
parameters exist where a narrowly defined activity is mandated upon
local governments - where local actors have no choice but to act
in the manner narrowly defined through the parameters set by the
centre. With very tight parameters the activity is s ecified,

the specifications leave little room for alternative actions and

are mandatory. Conversely, very loose parameters exist where the
activity is vaguely indicated, where specifications leave much room

for alternative actions and are non-uandatory.
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This definition produces three variables which may be used to
define operationally how tight the centre's parameters are; whether

the parameters are specific or vapgue; whether they mandate or

permit, and whether they refer to a broad or narrow range of actions.

These three variables give a possible eight sets of parameters

(see table 7.1). Two of the possible types of parameters (cells
2 and 4) are impossible combinations. It is not possible to have
a set of parameters which are vague yet define a narrow range of
activities - vague parameters are, by definition, wide although the

converse (specific parameters are narrow) is not necessarily the

case,
Table 7.1
Loose and Tight Parameters: A Typology
Wide Ranpge of Narrow Range of
Actions Actions
Permissive 1. Very Loose 2. N.A.
Vague Mandatory %3, Loose L, N.A.
Permissive 5. Loose 6. Tight
Specific  y,ngatory 7. Tight 8. Very Tight

This leaves us with six types of parameters. At the one
extreme, where the three "tightness'" conditions are met (cell 8) we
may say that the parameters within which local governments deliver

services are very tight. An example of this would be the para-

meters set by the centre governing the mandatory sale of council

houses at a discounted price. At the other extreme, where none
of the "tightness'" conditions are met (cell 1), the parameters are

very loose. One example of this would be found in the Social Work
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(Scotland) Act 1968 with its broad grant of vires to local ~overnments

to "promote social welfare in its area",.

The remaininy types of parameter have either 1 tightness
criterion (cells 3 and 5) or 2 tightness criteria (6 and 7).  Those
parameters with only one tightness criterion can be termed as loose
parameters. The parameters may be mandatory but non-specific and
allow local governments to undertake a wide variety of activities
and remain within the centre's parameters (cell 3). This would,
for example, include the vague mandate upon local governments to
deliver "adequate library services'. Or (cell 5) the parameters
may define specifically what activities are permitted within
parameters, but allow local government actors to choose among
a wide range of activities as, for example, in the case of the range

of vires available to an environmental health officer.

Those parameters which have two of the tightness criteria may
be termed tight. where the activity is permitted, but if under-
taken must be undertaken within a narrow range of activities (cell
6) the parameters are tight as, for example, in the case of
lotteries. If local governments wish to run lotteries, then they
are subject to specific definitions of the narrow range of
activities that can be undertaken in running lotteries (maximum
prize levels, maximum income and use of the funds raised through
lotteries). Similarly, a use of parameters may be termed tight
where local government is mandated some specific obligations, yet
these obligations permit a variety of activities (cell 7). This
would be the case, for example, in minimum standards for school

design. Local governments must design schools according to minimum
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levels of classroom space for numbers of pupils, yet they may design

schools at above these minimum levels.

This, then, offers four degrees of tightness/looseness of
parameters. Parameters may be very loose, loose, tight or very
tight. It also offers some recognition rules which can be used in
an empirical examination of the parameters within which local govern-
ments deliver services. Very loose parameters are vague and
permissive grants of broad sets of vires. Very tight parameters
define one particular activity which local governments must under-
take. Loose parameters are those which give a vague mandate or
give local governments a wide range of specific vires. Tight para-
meters are those which mandate a broad set of activities, with
these activities being the subject of specification through
instruments of influence which nevertheless allow local governments
to undertake a variety of activities within these parameters
(typically maximum or minimum standards) or which give local govern-

ments a narrow range of specific vires.

c) The Big Five Services

Local governments deliver a plurality of services, and an
examination of the parameters within which they deliver them must
be selective if it is not to provide an exceptionally lengthy list
of statutory, advisory and financial limitations upon the activities
of local governments. In this chapter the analysis focuses upon
the "big five" services delivered by Scottish local governments:

housing, education, social services, police and roads.

The five ''big services" are termed 'big'' because of the demand

‘which they place upon the local government resources of finance and
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manpower. Table 7.2 breaks down the current and capital expenditure

of local authorities as well as the number of employees by these five

services and compares this with the resources devoted to other services.

From table 7.2 it can be seen that these five services account for

72 per cent of total current expenditure, 71 per cent of total capital
expenditure and 64 per cent of local manpower. 1In examining the para-
meters set by the centre in the delivery of these services one is
examining the role of the centre in setting parameters for the
services which occupy relatively large portions of total local govern-
ment resources. Two of the five services are significantly less man-
power intensive than the others as indicated by the manpower/
expenditure ratio (table 7.2). In housing and roads there are
relatively few employees per £ million expenditure (4.2 and S54.4
respectively), while the ratios for education (120.2), social work
(169.7) and police (105.7) show that there are between double and

forty times the number of employees per £ million expenditure.

Table 7.2
Financial and Manpower® Resources in
the Big Five Services (1975/79)
) , Manpower/rxpenditure

. o ™
Service Cur;ent Spenglng Cap;tal upenﬁlng 1%8;£fwe;’ Ratio (employees per
—_— Lm 2 m & < £m expenditure)
Education 830 34 60 11 107 42 120.2
Housing 467 19 k2 L6 3 1 4.2
Roads 183 7 56 11 13 5 5l b
Social Work 156 6 9 2 28 1 169.7
Police 117 5 6 1 13 5 105.7
Cthef 691 28 15k 29 93 36 110.1
Services — —_— —_— —
Total all 5y 99** 527 99** 257 100 NA
Services —_ — ——
Total Big 1753 92 373 71 164 64 NA

5 Services

*  Manpower (full time equivalent) June 1979.
** Figures do not add up to 100 due to rounding.

Source: Scottish Abstract of Statistics 10 (Edinburch: 13150, 1981),
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II. Local Government Discretion at Stages in the Policy Process

a)  Parameters over Whether a Service is Delivered

There is only one dimension to the parameters set at this stage
in the policy process. A service is either mandated or permitted.
Of the five major services of police, education, social work, roads
and housing four are mandated (see table 7.3). Section 146 of the
1973 Local Government (Scotland) Act contains one of the many mandates
upon local governments to deliver police services - "a police force
shall be established for every region and islands area'. The same
Act (schedule 14) mandates the delivery of a roads service: "In the
region or islands areas the maintenance and management of the high-
ways and bridges shall be vested in and incumbent upon the local high-
way authority". The 1945 Education (Scotland) Act mandates the
provision of schools upon local governments. The social work service
is mandated through the 1968 Social Work (Scotland) Act - section one
states that "It shall be the duty of a local authority to enforce
and execute within their area the provisions of this act with respect
to which the duty is not expressly or by necessary implication imposed

upon some other authority".

Table 7.3
Central Government Parameters upon
Whether a Service Should Be Delivered
Service Nature of Parameter ELxamples
Education Very Tight Service mandated in, for example,
Education (Scotland) Act 1945.
Social Work Very Tight Service mandated in, for example,
Social Work (Scotland) Act 1968.
Roads Very Tight Service mandated in, for example,
Local Government (Scotland) Act 1973.
Police Very Tight Service mandated in, for example,
Local Government (3Scotland) Act 1973.
Housing Loose Although the 1977 Housing (Homeless

Persons) Act and the 1966 Housing

(Scotland) Act, for example, mandate

some housing responsibilities, the
legislation for housing is largely

permissive - see, for example, the 1366

Housing (Scotland) Act.
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Whether the delivery of housing can be characterised as purely
permissive is possibly questionable. Local governments, according
to section 137 of the 1966 Housing (Scotland) Act, have a duty "to
consider the housing conditions in their district and the needs of
the district with respect to the provision of further living
accommodation'. In addition, they are mandated to deliver certain
housing services - for example the Housing (llomeless Persons) Act
mandates them to house certain kinds of people (although the group
is not well defined this does not matter here) and the 1978 Housing
(Financial Provisions) (Scotland) Act (section 9) mandates
improvement grants. However, housing has been here classified as
permitted rather than mandated since the major activity - acquiring

and renting houses - is one that is defined in terms of powers

rather than duties. While section 137 of the 1966 lousing (Scotland)

Act defines a duty for local authorities to assess the need for
housing in their area, subsequent sections are predicated upon the
introductory phrase that local authorities '"may provide housing
accommodation' and they list how houses may be acquired. The
parameters for housing at this stage in the process have been termed

loose.

For four of the five services, local governments have no dis-
cretion over whether they provide the service - the services are
mandated. However, to mandate a service is not to define what the
service actually consists of. What is the nature of the parameters

at subsequent stages in the process of service delivery?

b) The Definition of Clientele

In some services, such as fire services, a citizen can expect

to receive a service irrespective of where he or she lives within
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Scotland or, more generally, Britain, and irrespective of which
particular employee delivers that service. On2 may expect that
an emergency telephone call to the fire brigade will in all
probability be met by the dispatch of a fire engine plus crew.

In other services the benefits are not delivered on demand.
Chapter three discussed how the Housing (Homeless Persons) Act
1977 is variably interpreted by Scottish local authorities. In
Clackmannan an applicant for accommodation under the Act stands

a 71 per cent chance of being given permanent accommodation while
permanent accommodation is given to only 9 per cent in Midlothian.
The clientele served by a local government does not only vary
between authorities but also within authorities. In social work,
for example, the individual social worker has the ability to deter-
mine his or her case load, and commitlal to care by the local
authority depends upon the exercise by the social worker of dis-
cretion over when to use the variety of vires given the social
workerby legislation such as the 1968 Social ‘“ork (Scotland) Act

and the 1975 Children Act.

How far is the clientele of services delivered by local govern-
ments defined through parameters set by the centre? There are
three main ways in which the centre sets parameters to the clientele
of local government services. First, it can state that there is
open access to a service, with the clientele universally defined as
those within the boundaries of the local authority area. For
example, the Fire Services Act 1947 specifies that fire authorities
must have "arrangements for dealing with calls for the assistance of
fire brigades' and the 1887 Libraries (Scotland) Consolidation Act

mandates open access to library services. These parameters may be
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termed tight since they are mandatory and specific but refer to a

wide range of potential clients.

Second, the centre can define catepories of eligible clients

through tight or loose parameters. The tightest of definitions of
clientele are those which give statutory entitlements to defined
groups of recipients, as in the 1972 Housing (Financial Provisions)
(Scotland) Act setting out those eligible to receive rent rebates
or the mandatory provision of education to those of school age.
Much looser definitions are found in the case of concessionary
fares where the 1968 Transport Act sets out groups of people who

may receive concessions.

Finally, the centre can allow local governments to define
categories of eligible clients. As will be argued below, local
governments exercise some discretion in defining their clientele
even where the centre defines the clientele through mandating open
access or through defining categories of eligible clients. However,
in some services local government is given the discretion to derive
its own criteria for defining the clientele. In selecting tenants
for council houses, for example, local governments are permitted to
derive their own criteria for defining who is to become a local
authority tenant. The 1966 Housing (Scotland) Act merely states
that "the local authority shall secure that in the selection of
their tenants a reasonable preference is given to persons who are
occupying insanitary houses or overcrowded houses, have large

families or are living under unsatisfactory housing conditions'".

For any one particular service there are a variety of types

~of parameters set by the centre which define clientele since there

287



are different types of clientele for any one service. There are
clients for social work counselling and clients for facilities for
the disabled run by social work departmwents, yet local government
actors are largely permitted to derive their own definitions of

eligible clients.

How are the parameters for the specification of clientele set by
the centre in the case of the five major services? In only one

service, education, can the parameters be termed very tight. In

education services there is a narrow specification of eligible
recipients through the specification of the school leaving age with
permissive parameters for post school age pupils. while there is
greater discretion for local governments to choose eligible clients
for further and adult education, this forms only a small portion of
the total budget for education (7 per cent). The school service
for school age children, which forms the bulk total spending, leaves

no discretion for local governments to define clientele.

In two of the five major services the clientele is defined
universally. The Police (Scotland) Act 1967 (section 17) defines
the role of the police officer in terms of collective goods enjoyed
by all citizens of a police authority such as ""preventing the
commission of offences'" and "preserving order'. In roads services
local governments are, in the 1973 Local Government (Scotland) Act

mandated to provide "adequate roads for their area'.

The definition of clientele for local authority housing is

bounded by only loose parameters - local governments have a vague

mandate to give ''reasonable preference' to certain kinds of citizen,

and as was discussed in chapter three, the Housing (Homeless Persons)
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Act fails to specify precisely the type of people who must be housed
(11)

under it

The easy service to evaluate from the perspective of the
definition of clientele is the social work service. For the
counselling service of local social work departmentes there is no
specification of eligible clients. The 1968 Social Work (3cotland)
Act indeed allows (section 94(1)) the Secretary of State to specify
by Order those who must receive social work counselling services,
but as of April 1982 no such order has yet been issued. From
this perspective the parameters are very loose. Similarly, the
parameters which define the clients for local authority child care
facilities are loose. The 1968 Act specifies (section 32) a
variety of conditions under which children may be taken into care
among which is the provision that social work departments may take
children into care if failure to do so '"'will cause unnecessary
suffering'. Martin, Fox and Murray(12) discuss the looseness of
the parameters governing the definition of the clientele for the
childrens panels - with substantial discretion given to the reporter
to the panel. In some parts of the social work service the para-
mcters may be termed tight. The 1968 Social Work (Scotland) Act
defines "persons in need" who are entitled to receive home help
services, including the mentally handicapped and mothers lying in.
The Chronically Sick and Disabled Persons Act 1970 specifies that
local authorities deliver special housing to the chronically sick.
However, these are more accurately termed lgggg.since they constitute
a vague mandate qualified by clauses which allow local governnents to

define the clientele for their services. For example, mandates in the

Chronically Sick and Disabled Persons Act are often qualified by "in so
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far as it isin the circumstances both practicable and reasonable for the

needs of disabled persons'.

In social work and housing, the parameters within which local
governments define clients for their services are loose - these are
summarised in table 7.h4. Local governments have three major sources
of discretion in these services. In services where clientele is
defined universally they can exercise discretion over the location of
a service or a service deliverer. Just as, for example, in library
services a resident of Skye and Localsh is unlikely to use an
Inverness library, so too does the location of a police station or a
road define, to some degree, the clientele for these services. In
housing and social work, where the parameters are loose, local
government actors are given discretion to interpret the provisions
of central parameters, such as "homelessness' or ''need'", and to
define eligible recipients - they are permitted to derive their own

definition of relevant clientele within loose parameters set by the

centre.
Table 7.4
Central Government Parameters pon the
Definition of Clientele

Service Nature of Parameters Iixamples

ducation Very Tight Education (Scotland) Act 1962
defines school are.

Permissive parameters for post
school age education.

Social Work Loose Local government given a variety of
vires in 1968 Social Work
(Scotland) Act.

Housing Loose Housing (Scotland) Act 1966 gives
vague mandate that ''reasonable
preference'" given to certain groups.

Roads Tight (Universally) Open access to roads services in
Local Government (Scotland) Act 1973.

Police Tight (Universally) Open access to police services

through Police (Scotland) Act 1967
for example.



c) Discretion over Money Resources Devoted to a Service

The centre may set parameters upon the level of resources devoted
to any one particular service through two broad means. First it may
directly set parameters concerning the level of financial resources -
specifying that spending on any one particular service should, for
example, not exceed a defined cash amount. Second, it may specify
levels of service in non-financial terms - e.g. how many service
deliverers per client must be employed - and since these have financial

consequences the centre indirectly sets parameters concerning the level

of resources devoted to a service,

For capital spending the parameters set by the centre are tight.
Section 94 of the Local Government (Scotland) Act 1973 permits the
centre to define maximum amounts of expenditure which may be devoted
to capital projects within any one year. Despite the (relatively
minor) ambiguity concerning the definition of capital expenses dis-
cussed in chapter five, and despite the ability of local governments
to transfer, within specified margins, capital expenditure approved for
one set of services to another and capital expenditure approved for one
year to the next, the existence of an upper limit suggests that the

parameters for capital spending for the five major services are tight.

+ Table 75

Capital Related Expenditure as a Proportion of
Total Expenditure 1981-82

Total Expenditure Capital Debt Capital Plus Debt

Service (Capital + Current Expenditure Charges Charges as % of Total
inc.Debt Charges) £m £m %

Roads 233 101 76 76

Housing 364 230 Loy 60

Education 1,100 55 125 16

Social Work 235 13 13 11

Police 194 5 8 Vi

Source: Chartered Institute of Public Finance and Accountancy
Rating Review 1981 (Glasgow: CIPFA, 1981).
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This means that in roads and housing, where capital expenditure
plus debt charges make up 60 per cent and 76 per cént of total
(capital plus current expenditure) expenditure respectively, more of
the resources devoted to the service are subject to the centre's tight
parameters, whereas in the services of education, social work and
police a far lower proportion, 16 per cent, 11 per cent and 7 per cent
respectively, the tight parameters of capital expenditure approval
have less important implications for the total level of resources

devoted to these services (see table 7.5).

As chapter four discussed, the centre does not use its instrument
of grant finance to set parameters to spending in individual services,
with the possible exception of the police service, yet the centre can
set parameters to the level of non-capital expenditure through less
direct means. The centre may set parameters over the levels of
resources to be devoted to a service by setting parameters to the
number of employees required to deliver the service. In education the
centre sets tight parameters through setting 'norms" for pupil-teacher
ratios in schools through ''red book standards' as well as, in primary
schools, Statutory Instruments(13), with the number of pupils largely
defined through statutory entitlements for defined age ranges. Where
wages are nationally negotiated, defining the number of service
deliverers sets parameters to the level of money resources devoted to

a service where the service is manpower intensive.

In police services too the parameters upon levels of resources
devoted to the service are tight since the Police (Scotland) Act 1967
(section 3) requires that complements of police farces be approved by
the Secretary of State and, in addition, the police service is
funded by a specific percentage grant which Rhind contends is ''one

of the main levers used to exert influence on chief constables ...
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Few police authorities are willing to pursue an independent line i:

it means covering the full cost from local funds”(14).

The parameters set for social services are loose since there is
a vague mandate covering the clientele to be served by social work
departments (see above) and no definition of the relevant number of
(15)

service deliverers In 1965 the Scottish Home and Health Depart-

ment, then responsible for social work services, issued a circular

with recommended levels of staffing for social work services, yet

this circular is no longer in force

(16)

The nature of the para-

meters at this stage in the policy process are summarised in table 7.6.

Table 746

Central Government Parameters upon the Level of Money Resources

Service

kEducation

Social Work

Roads

Police

Housing

Devoted to Local Government Services.

Nature of Parameters

Tight

Loose

Tight

Tight

Tight

!iinima set through definition of
clientele in, for example, 1962
sducation (Scotland) Act plus
specification of maximum
teacher-pupil ratios in

"'red book stundards'.

Vague mandate for '"adequate' levels
of provision in, for example, 1363
Social Work (3cotland) Act and

1970 Chronically Sick and Dis-
abled Persons Act.

Maxima set through central govern-
ment approval of apital expenses
in 1973 Local Government (Scotland)
Act.

Targets set through approval by
Secretary of State of staffing
complements in 1967 Police
(Scotland) Act.

Maxima set through central govern-

ment approval of capital expenses
in 1973 Local Government
(5cotland) Act.
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d) The Specification of the Nature of the liaterial Good Received

While the centre may set parameters concerning the level of
resources devoted to a service, this does not necessarily mean that
the centre influences the precise forms of goods and services into
which the financial resources are poured. A client may, for example,
be housed in a high-rise block of flats which are extensively
affected by damp and vermin infestation, or the tenant might be
housed in a listed building without these problems. ilow far does
the centre set parameters concerning the precise nature of the goods
and services received by local clients? Insofar as the service is
delivered through non-material forms of provision (e.g. teaching,
counselling) the service delivered is highly dependent upon the
behaviour of the service deliverer. This question will be discussed
in the next section. This section will concentrate upon the
question of the parameters set by the centre concerning the nature
of the material goods that are delivered by local governments. Does
the centre set parameters concerning the nature of the material goods
involved in the delivery of the five major services and, if so, how

tight are they?

If the setting of tight parameters depended, as was discussed in

chapter one, upon the ability (as opposed to the disposition) of the

centre to set tight parameters, then one would expect the centre to
set relatively tight parameters concerning the nature of the material
goods which serve to make up a service because material goods are
more subject to precise specification. Sizes of school buildings,
standards of roads and house building can be quantified, and can be

embodied in relatively tight parameters.
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All buildings, whether public or private, :re subject to the
parameters set in the building regulations poverning: aspects such as
the lighting, insulation, permitted dimensions of roons, for examcles.
This section does not examine the totality of parameters set for the
material goods delivered, but rather looks at the particular para-

meters for goods delivered by local governments.

For education the parameters for school buildings are tight.
There are specification of minimum areas for classrooms, corridor
space and types of lighting for example, through statutory instrument -
the School Premises (General Requirements and Standards) (Scotland)
Regulations of 1967, amended in 1973 and 1979. The parameters for
other material goods involved in the delivery of education are loose.
Local governments are mandated to deliver school books to 511 pupils
and school clothes to those in ''need'", yet in both cases the nature
of the books and clothes are not specified. They only have to be
"sufficient ... to enable pupils to take full advantage of the

education provided".

For housing, the parameters concerning house construction may
be termed loose since the housing planning system has brought about
the dropping of the Parker-Morris requirements for approval of house
building projects by the Scottish Development Department. Formally,
within the housing Planning system there are no longer separate
requirements for public housing projects. For existing houses, the
requirement that local authority (as well as private houses) which
are, in the terms of the 1974 Housing (Scotland) Act '"below tolerable
standard", be closed, demolished or improved, might appear to mandate
a minimum requirement upon the standard of local authority housing

and therefore constitute tight parameters. However, this requirement
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may be termed loose because the requirement is one which can be
interpreted by the local authority. The conditions of below
tolerable standard themselves are expressed in terms such as
"substantially free from damp", and local governments do not have
to observe these conditions, as section 13 of the 1974 Housing

(Scotland) Act states:

It shall be the duty of every local authority to secure

that all houses ... are closed, demolished or brought up

to standard within such a period as is reasonable in the
circumstances ... In determining what period is reasonable ...
regard shall be had to alternative housing accommodation
likely to be available to any persons who may be displaced
from houses as a result of any action proposed by the local
authority (my emphasis).

The mandate to deliver houses above tolerable standard is similar
to the mandate to deliver housing to the homeless in the sense that
it permits local governments wide discretion over the interpretation

of the conditions under which they are bound by the mandate.

The parameters for the construction of social work premises by
local governments are loose. While there are some recommendations
concerning particular appliances installed in social work homes,
for example SWSG circular 8/77 makes recommendations concerning
chair lifts in social work homes, there are no general regulations,
over and above the more general building control and fire regulations
covering design standards. The Socisl Work (Scotland) Act 1968 makes
provision for the Secretary of State (section 60) to specify statutory
standards for social work building standards, however, no orders

under this section of the Act have been issued.

Somewhat more surprisingly, the parameters for road building
and the provision of police buildings and equipment are also loose.

It is unexpected in the case of roads because road building is an
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activity where there is a hard ''means-end" tecinology involving shared
bodies of knowledge about what combinations of materials constitute
adequate road standards. The centre issues guidance in issues such

as SDD Roads Circular R322 (1974) on the "design and method of erection
of steel box girder bridges - implementation of Merrison Committee
recommendations', yet the statutory definitions of roads standards are
defined loosely. Local governments must provide "adequate' quality
roads, with no statutory definitions of adequacy.

Table 7.7

Central Government Parameters upon Material Goods
Delivered by Local Governments

Service Nature of Parameters Examples

Education Tight Relatively narrow minimum standards for
school buildings, e.g. SI 1532/1967
although parameters for school clothing
and books, as in the 1962 Education
(3cotland) Act are loose.

Housing Loose Parker-Morris standards dropped in
1980, definitions of tolerable standards
in 1974 Housing (Scotland) Act are loose.

Social Work Loose No specific parameters (apart from
building control regulations for social
work premises although 1968 Social
Work (Scotland) Act (sec. 60) allows
the Secretary of State to issue
regulations for social work premises
no such orders have been issued.

Police Loose No specific parameters set for equip-
ment, although Orders may be issued under
1967 Police (Scotland) Act they have
not been issued.

Roads Loose "Adequate" roads as in 1973 Local
Government (3cotland) Act.

The absence of statutory standards for police buildings and
equipment is surprising for a different reason. Unlike most of the
other services delivered by local governments (with the exception of

fire services), the material goods delivered by local governments in
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the police service are apparently uniform - police stations look
alike, police forces have similar equipment, use similar radios,
vehicles etc.‘ The uniformity, insofar as it exists, however, does
not emanate from a statutory definition of the material goods for
police services. The 1967 Police (Scotland) Act does allow the
Secretary of State to specify by order police equipment, yet no such
order has been issued under this Act. The parameters at this stage

in the policy process are summarised in table 7.7.

e) The Specification of the Behaviour of the Service Deliverers

In many local government services the nature and quality of the
service delivered by local governments depends heavily upon the

behaviour of the service deliverer since the service consists of what

a service deliverer does in addition to, if not instead of, the
material goods handed over. Of the big five services, one may argue
that the behaviour of the service deliverers shapes the service
received to a greater extent in social work, education and police
services since these are the most manpower intensive (see table 7.1),
and to a lesser extent in roads and housing since these are more
capital intensive. In social work, for example, cases of child
abuse illustrate the point that it is not only the availability of
material goods - a home in which a child can be put - but also the
exercise of discretion by the social worker - whether to take a

(17)

child into care - which shape the nature of the service delivered .

There are three main ways in which the centre may set para-
meters concerning the behaviour of service deliverers. First, it

may specify the qualifications of service deliverers. While the

insistence upon certain standards of training does not directly

constrain the day to day behaviour of any one individual service
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deliverer, the centre does specify who may deliver services - for
example in the case of education the centre stipulntes that only
those with teaching qualifications con teach. This gives the
centre indirect ability to set parameters for the behaviour of
individuals delivering services since training for service delivery
may be expected to encourage the acceptance of certain kinds of
shared values concerning standards, such as what constitutes '"good
teaching practice'" or "“good social work counselling'. It must be
emphasised that this form of parameter setting is indirect - if
professional behaviour of service deliverers is affected by
professional training, then the specification of levels of training
may in turn affect professional behaviour. Second, it may specify

permitted and prohibited activity. For example, while social

workers have a statutory obligation in the 1963 Act to "offer assistance
in such a way as may be aporopriate for their area" (sec.12) they are
only permitted to take certain kinds of activity. For example, they
may offer but not compel old people to take up residence in homes for
the elderly. Third, the centre may mandate certain forms of behaviour.
It can establish legally based expectations by clients concerning how
service deliverers must behave when requested to deliver a service.

For example, a housing officer must initiate procedures for the sale

of a council house upon submission of a correctly completed request

by the client, and administrators of rent and rate rebate schemes

must deliver specified sums of money upon receipt of applications

from eligible recipients.

For the major services under consideration in this chapter tnere
are relatively few statutory parameters which mandate certain kinds

of behaviour upon service deliverers. where behaviour is mandated
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the mandate is a very vague one. For example, in education
Statutory Instrument 1135/197% gives teachers the very vague mandate
to "ensure reasonable and responsible social attitudes and relation-
ships" among their pupils. Parameters which seek to define how
service deliverers should behave tend, again, to be the subject of
advisory codes rather than statutory provisions. Procedures to be
observed by housing officers in processing housing improvement grants
were set out in SDD circular 27/1977, and SiD circular 980 (1977)
contained a report offering examples of "good practice' on the

teaching of geography in schools.

In the police service the statutory trainine period con only be
regarded as a weak form of influencing the behaviour of service
deliverers. As Greenhill argues, formal training is not a source
of diffusing a set of professional values since police professionalisnm
can be characterised as '"practical professionalisn'.

The basis of practical professionalism as understood by the

great majority of police officers is ... long experience of

coping with actual stiuations where working solutions must

be found by trial and error. The appropriate intellectual

ability is one acutely aware of the possibilities of

manipulating a situation to advantage ... To those endowed

with the highest degree of practical professionalism,

theoretical knowledge, 'school learning', is viewed with a

variety of negative feelings: suspicion, contempt, h¥m§gr,

) : i A

or a strict opportunism as a means to advancement ...

Despite the existence of training, Greenhill adds, and the variety of
other behavioural codes, such as judge's rules (in Ingland and Wales)

and police discipline regulations ''there are wide areas of discretion ...
which resist formal regulation', these include "encounters with citizens
and suspects, detaining and arresting, questioning and interrogation,
stopping and searching, surveillance, recording intelligence,

(19)

associating with criminals, prosecuting'
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The most common stitutory parameters set upon the behaviour of
service deliverers is through the definition of permitted and pro-
hibited activities. Housing officers, for exuuple, are limited in
their ability to evict tenants through the Tenants Ri-hts (etc.)
(Scotland) Act 1980; the Social Work (Scotland) Act 1968 gives local
social work officers vires to take certain types of children into
care, forbids them from withholding details concerning adopted

children, policemen are given limited rights of entry into property.

The discussion of the parameters upon the behaviour of service
deliverers suggests that the parameters are loose for all services.
While there are varieties of permitted behaviour, certain kinds of
behaviour are rarely mandated and only indirectly affected through
the specification of training levels. Instead the behaviour is
broadly specified through permissive legislation, and within this
set of broad parameters local service deliverers may receive some
advice through circulars. Yet advice through circulars is generally
rather patchy and does not cover large areas of client-service
deliverer interaction - in the sample of circulars examined in this
thesis there were no circulars concerned with general teaching

techniques or with social work counselling for example.

f)  Parameters and Stages in the Policy Process

(20)

The case of the Greater London Council being declared ultra

vires for making a high contribution to support passenger transport
from locally raised revenue serves to illustrate that there may be
uncertainty surrounding some of the parameters within which local

governments deliver services,at least until they are challenged in

the courts. This chapter has not intended to resolve the
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uncertainties, nor has it intended to provide « comprehensive list of
the parameters which the centre sets for the delivery of local govern-
ment services. Instead, it has shown how the centre sets parameters
of varying degrees of looseness and tightness upon different local
services at different stages in the policy process. Discretion in
local government services varies not only by policy area, but also by

stages in the policy process.

The variable looseness and tightness at different stages in the
policy process can be summarised in table 7.8. From table 7.8 it can
be seen that the service in which parameters are tight or very tight at
most stages in the process is education, the largest of the local
services in terms of finance and manpower. There is no discretion in
local government concerning whether an education service is delivered
and the clientele for school services is largely statutorily defined.
While local governments have discretion concerning the level of
resources which may be devoted to thec education service and the nature
of school buildings and equipment, the parameters within which
decisions are taken concerning these aspects of the education service
are relatively tight, with the direct interaction with the clients
being the only major area of large discretion for local government actors.

Table 7.3 40 )

Summary of the Centre's Parameters upon
Five Major Local Services

<:MA1LC Stages in Process Behaviour of
Service Existence Clientele Resources Material Goods Deliverers
Education V. Tight V. Tight Tight Tight Loose
Social Work V. Tight Loose Loose Loose Loose
~ '\ Housing Loose Loose Tight Loose Loose
Police V. Tight Tight Tight Loose Loose
Roads V. Tight Tight Tirht Loose Loose
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On the other hand, the social work service operates within looce
parameters at all stages in the policy process with the exception of
the fact that social work is a mandated service. The service “s
defined largely through a variety of vires - local governments are
mandated to deliver the service, although precisely what the social
work service actually looks like depends upon the particular manner
in which a local authority social work department adopts the variety

of vires that are granted it.

For the remaining services the centre's parameters can only be
termed tight concerning the existence of the service (with the
exception of housing which is permitted rather than mandated) and
the resources devoted to the service. Through control of capital
expenditure the centre sets tight upper limits to local spending on
housing and roads - although in the case of housing the centre does
not at present set tight parameters ujon how current expenditurec
(primarily loan charges) is to be financed (i.e. through rates or

rents).

How far does tuis pattern of looseness and tightness in the
parameters set by the centre at different stages in the policy
process reflect a differential ability to set tight paraneters?

The centre can, to a certain degree, choose how tight the paraseters
within which services are delivered should be. Yet it can only do

so within limits - within the limits of the type of activities that

are amenable to tight parameters.

The question of the limits of the application of rule based
constraints in the implementation of public policy has been discussed

(21)

elsewhere . One of the main problems of any attempt to define
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activities which are not amenable to tight parameters is that while
it is possible to set tight parameters for any activity (e.g. how
many clients must be counselled by a social worker), an evaluation
of the ability to set tight parameters must also examine whether the

nature of the service can be altered in a desired manner through

tight parameters. Although in principle tight parameters may be
set for any activity, there exist three types of limits to the
ability to set such parameters. First, those found where the tight

parameters are demanding the impossible. To mandate, for example,

a massive increase in police strength would be impossible if
recruitment were too low. Second, those found where the tight

parameters contradict powerful operational norms of service delivery

and there is little infrastructure for enforcement, rule evasion

is perceived as likely to occur. One can mandate police to abstain
from violence, but if there is a strong disposition on the part of
the service deliverer to do that which is prohibited and little or
no chance that evasion will involve any penalties, the parameters
are perceived to have no effect. Third, those found where there
are no agreed ways of specifying parameters which affect service

(22)

delivery, where there is no known '‘means-end" technology to

produce desired services, the ability to set tight parameters is
limited. For example, a set of parameters which mandates how
many clients must be counselled by a social worker requires a
definition of what counselling consists of. If there is no agree-
ment or definition of what a counselling session should be - how
long in time, how it should be conducted, what the range of out-
comes should be - it is not possible to set tight parameters to

this activity.
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Certainly, perceptions of what is possible, what the poserful

operating norms of service delivery are, and whether there is a
"means-end" technology for delivering a service vary. Above all,

(23)

as Rose has discussed y the way in which the objectives of an
activity are conceptualised, whether in terms of a material benefit
(e.g. build x houses) or a set of social values (e.g. build a happy
community), affect the perception of the degree to which the

objectives can be fulfilled through a series of tight parameters -

a series of programmed steps which produce a desired output.

Nevertheless, it is possible to point to some of the problems
involved in setting parameters at different stages in the policy
process for each of the services in terms of these three types of

problems.

There are no limits to the ability to mandate the existence of

any service. To mandate a service is not to say what the service

is; a local governnment may be mandated to deliver a police service,
to provide and maintain roads, or any other activity whether it is
possible to define this activity or not. Inability to define terms
such as '"'police service" or "social work service' do not affect the
ability to state that a service should exist, rather it poses
problems for the specification of tight parameters at subsequent

stages in the policy process.

There are limits to the ability to define clientele for a

. ‘e '
service where there are no shared assumptions within a "means-end'

technology of categories of the population which ''need" a

service. In roads and police services, as collective goods, this

(24)

is unproblematic since the ''need" is conceived as a universal.
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In addition, in education 'need" for education (at least school
education) can be defined through demographic characteristics (age).
Similarly, in housing it is possible, as the existence of points
systems for housing allocation within local authorities shows, to
use demographic characteristics to define who receives a house.

In social work, however, while there are some demographic groups
perceived to ''need" social services more than others - the elderly
and the disabled for examples - 'need" cannot be defined purely in
demographic terms, rather they are identified through powerful
norms of service delivery and are less amenable to tight parameters

than education or even housing.

There are no problems in specifying tight parameters for

resources devoted to a service since money amounts are easily

specifiable through parameters. This is not to suggest that it is
possible to give an answer to the question of "how much should an
adequate social work (or any other) service cost?'". Rather it is
to suggest that such a question becomes irrelevant when money
resources are vuaried not to provide '"better services'" but as part

of national economic policy. While there are no problems in

specifying tight parameters for money resources devoted to a

particular service, there are limitations to setting such paraneters

where they demand the impossible. A large increase or decrease in
expenditure on any service might be impossible to achieve because of
the problems of actually recruiting or dismissing employees, because
of committed expenditure in the form of debt charges, or the long

lead time required for capital projects.

There are limitations to the specification of the material goods

jelivered where there is no means-end technology for the delivery of
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a service. Material goods are intrinsically specifiable: one can
specify the length of a road, its quality, the dimensions of a house,
and so on. However, where there are no known consequences of the
shape of the material goods for the nature of the service delivered,
then tight parameters cannot be easily specified. While it is
possible to conceptualise adequate roads standards, housing standards,
adequate police equipment as well as adequate school buildings (but
not facilities such as books), the adequacy of social work buildings -
day centres, residential homes - cannot be so easily specified. The
number and nature of these buildings depends upon a variable per-
ception of whether certain aspects of the social work service should
be provided by provision of care facilities or through face to face
contact with a social worker and what the nature of care facilities
should be. This variability in the design of material goods involved
in the delivery of the service extends still further to questions of
the design of rooms in which children's hearings should take place.
Fox, Jones and Murray discuss the highly variable nature of the
children's hearings locations, varying in accessibility, privacy and
layout (for example, they note the ''segregating function' of the
positioning of tables)(zs). In education, on the other hand, there

are agreed perceptions of "proper'" class sizes and the physical

dimensions and conditions in which they should be conducted.

There are limits to the ability to specify tight parameters

concerning the behaviour of employees where there are strong

professional operating norms and little chance of rule evasion being
identified. Most obviously, this can be found in the case of police
and social services where delivery usually involves one individual

(26)

service deliverer and one individual client s with few chances
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to verify the service deliverer's account of the encounter with the
client (case conferences or police reports). iducation is rather
different, and the parameters somewhat less difficult to specify
since the delivery is to a multiple set of clients in a classroom,
with some form of independent scrutiny of the encounter with clients

through examinations.

This discussion is not intended to give a simple list of where
it is possible and impossible for the centre to set tight paraceters.
Rather it has elaborated upon a crucial dimension to the discussion

of the centre's parameters - parameter setting is limited by the

nature of the service concerned. Without any conception of why some

policy areas at some stages are not amenable to tight parameters,

one assumes a potential omnipotence of government to remove discretion
within its own organisation through tight parameters, with the absence
of tight parameters as a sign of the disposition of the centre not

to set tight parameters. There are limitations to the parameters
which the centre may set which derive not only from the inherent
nature of the actions involved in delivering a service, but also from
the way in which the goals of the service are conceptualised and the

existence of a known technology to achieve those goals.

ITI. Local Authority Discretion and Parameters

This chapter has been concerned with establishing the nature of
the centre's parameters upon services delivered by local governments.
The analysis has shown that for four of the five major services the
parameters set by the centre over most of the stages of service
delivery are loose - there is relatively lange discretion in defining the

clientele, makins decisions about the naturc of the mnterial goods delivered
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and ehaviour of servi ive S AN e N ~ .
over the b iour of s ice deliverers in socinl wort, nousing,
police and roads services. HNot 11 of the centre's por-retors -pa

parameters set upon the collectivity of the locol Authorit-r, For

example, the definition of clientele in social work services, is
effected through a broad srant of vires (very loose paraneters) to

service deliverers. In addition, the discretion of local governrments

cannot be adequately discussed in the context of the collective

decision making body of the local authority as represented in everyday

form through the council committee. Local service deliverers

exercise discretion in service delivery.

Relatively few studies of local government have focused attention
upon the role of local employees in shaping the services delivered by
local governments and have tended to understand local discretion to
mean the discretionary decisions taken by the collective decision
making apparatus of the local authority. This is not to suggest that

n(27)

the otservation that the "front line deliverers of services
affect what services are delivered is a new perspective. Rather, it
is to suggest that this dimension has often been ignored in studies
of "local discretion'. Local discretion, as narrowly formulated,
has largely been studied on the basis of whether a local authority
is unconstrained in decisions concerning such things as the ability
to set rates or fail to introduce comprehensive education - that is

to say, with the discretion under observation that discretion normally

exercised through the collective decision making procedures of the

local authority.

The discretion of the local authority as a collective decision-
making body is not only contingent upon the looseness or tightness

"of the parameters set by the centre, rather it is contingent upon the
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degree to which the authority itself can set parameters upon those

who deliver services. For example, in the case of the police service,
while the centre does not set tight parameters governing the behaviour

of police officers, neither do local authorities. Local councillors

have consistently argued that they have no ability to influence the
(28)

shape of policing practice within their localities Similarly,
local authorities as collective bodies have no formal vires to set
parameters upon the behaviour of Mental Health Officers since the
Mental Health (Scotland) Act 1961 "is unusual in that it places legal
responsibility directly upon the officer so appointed as an individual
rather than as a representative of his authority"(ag)- The limits
upon the ability of local authorities to exercise discretion in
shaping the services is not limited to those cuses where their
formal vires to exercise this discretion are limited as in the case
of the police and mental health officers. Rather, the limits of
the ability of local authorities as collective bodics to set para-

meters are analagous to the limits of central government influence

over local government.

How far the discretion over the stages in the policy process
for the services (and discretion is exercised even where the para-
meters are tight) is exercised by the collective decision making
body of the local authority rather than by individual service
deliverers or officials within the local government organisation is
likely to vary from authority to authority. In some authorities,
as Collins et al. argue, the relationship between the officials and
the council can be termed "teclinocratic' where '"expert officers are

in a dominant position', they propose action and the '"elected

. 30) ..
representatives legitimise the actions of offlcers”() while the
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"'representative' model sees ''power ... as clearly resting with the
rember. The expectation is that members will be continuously
involved, consulted, and called upon to decide the patterns of action
at all stages of policy-making'". The degree to which decisions
concerning the four of the five stages of the service delivery process
are delegated within local government organisation is a variable,
although Collins et al. offer only very general explanations for the
variation, such as local authority "size', the "complexity" of its

tasks and different management "styles'.

The question of who exercises discretion over the delivery of
local government services is as amorphous and as difficult to answer
as the question of who '"wields power'" in local government. However,
on a more limited level one can ask whether the exercise of
discretion in local government services is amenable to the influence
of collective decision making by the local authority by examining
whether the exercise of discretion at the different stages in the

policy process 1s subject to ratification by the collective

decision making body of the local authority. For example, on this
basis, irrespective of the precise role of local government officers
in drafting budgets, the discretion that does exist to vary the
resources devoted to a service is subject to the legitimation
through the collective budgetary process of the local authority and

thus can be termed as within the sphere of local authority discretion.

Local authorities' discretion upon the definition of clientele
is, however, more limited even though the parameters set by the
centre are with the exception of education, loose. Since for road
services the location of a new road does define the clientele for

this road to some extent, and since this is in principle amenable
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to formal approval by thé collective body of the local authority, in
roads it is possible to argue that definition of the clientele is a
matter for local authority discretion. In housing also, a points
systems as a means of progress upwards or downwards on

a waiting list is, in principle,subject to approval by the collective
local authority and therefore belong to local authority discretion.
However, in police and social work definition of clientele is not
subject to local authority ratification. Discretion over which
clients to treat in social work, which areas to patrol in which
strengths and which laws are applied to make arrests, for example,

beinz the subject for discretion by social workers and police officers.

With the exception of police services, where the chief officer
has discretion to purchase goods without reference to the authority,
discretion over the nature of material goods is subject to the
approval of the collective legitimation of the local authority. It
has the ability to approve housing designs, road schemes, and school

and social work home plans, for example.

It is, however, in the field of the behaviour of the service
deliverer that the local authority as a collective decision-making
body has the weakest role. In the cases of police officers and
mental health officers, discussed above, the fact that the speci-
fication of the behaviour of service deliverers is not amenable to
the collective decision-making body of the local authority is
formalised in the sense that there are statutory limitations on the
ability of the local authority to generate rules for its employees.
More generally, at the client-service deliverer interface the volume

of diverse interactions between client and deliverer and the existence
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of strong operational norms not only mean that central narameters can
only be loose parameters, but also that tliz role of the local
authority in setting parameters for the behaviour of its own emnloyees

is limited.

IV. Conclusions

Central government sets parameters upon different stages in the
policy process. The study of power and influence has recognised the
variability of the exercise in respect of different people and even
different policy areas. Yet in the shaping of local services it is
crucial to ask the question of upon which stage in the policy process
influence is exerted. Where the centre sets tight parameters upon
each stage in the policy process, local governments deliver a
mandated good to defined clientele, devoting a centrally defined level
of resources to the service which purchases a defined mix of goods
delivered by officials behaving according to a set of norms which
are defined through central government instruments. Such a set of

parameters would result in total central control of local government

services since there would be no discretion concerning the shape of
local services to be delivered by local actors. This would
approximate the model of '"pluralised" service delivery discussed by

(31)

Kochen and Deutsch - identical goods and services delivered by

identical institutions in multiple locations.

None of the five major services conformsto this model. In
education, which is possibly the closest to it, there is discretion
concerning the resources devoted to the service and the nature of
the material goods such as school buildings and books, albeit within

tight parameters. These tight parameters allow greater discretion
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than the very tight parameters set for defining the clientele to whom
education is delivered. The looseness of the centre's parameters in
service delivery in, for example, roads and housing, at the stages of
the definition of material goods is not surprising since it conforns
with the observation of Sharpe(32) among others, that the centre
does not wish to become involved in complex questions of detailed
decision making for local services - indeed one of the reasons, nhe
argues, for the persistence of local government in western surope
is that it allows necessary services to be delivered without over-
loading the central government administrative or‘decision making
machinery. This he terms the principle of '"sewnge without tea 3",
indicating that many local services are regarded as necessary but

uninteresting anhd which can be performed by local governments within

a framework of discretion.

Neither is the looseness of the centre's parameters in, for
example, the behaviour of service deliverers for all services or

the definition of clientele in police services surprising. As

(33)

Hood argues while it may be in principle possible to seek to

"regulate'’ the behaviour of service deliverers ''to the last detail",
in practice this requires not only a vast body of formalised rules,
commensurate with the wmultiplicity of interactions between clients
and service deliverers, but also a strong and large inspection or
enforcement organisation. As was discussed in chapter three,
central government has no such organisation and strong operational
norms make such parameters especially difficult to specify in

social work and police service.

The looseness of central government parameters does not nean

that local actors are unconstrained by parameters originating elsewhere.
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For example, while the behaviour of teachers and social woriers is

subject only to loose parameters set by the centre, professional norus

(as well as formalised professional codes) serve to limit the
discretion of local service deliverers. In addition, in a service
such as education, parameters concerning the syllabus of teaching
are set through school examination boards. However, consideration
of the wider limitations of discretion of local actors takes one into
& much wider field of study no narrower than asking the question of

"what influences affect the delivery of local government services'.

The looseness of the centre's parameters does not necessarily
imply that the centre's instruments are unable to influence local
government service delivery. At a basic level all stages in the
policy process are constrained by central parameters since laws are
a prerequisite for the ability éf local povernments to deliver any
service. Rather they mean that the centre is either unable to
influence local government service delivery through tight parameters
(such as in the definition of clientele for social work services or
the behaviour of service deliverers in all five services) or
unwilling to do so (as with the case of the definition of clientele
in housing). A satisfactory explanation of why the centre has not
sought to set tight parameters despite the ability to do so, is
outside the concerns of this thesis. Such analysis would require a

detailed examination of a non-decision.

The discussion of the limitations to the ability of the centre
to set tight parameters highlights two important points. First,
that while the centre may choose which instruments it may use to

influence local governments (see chapter six), it cannot limit
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discretion in stages of the policy process where the polics is not
amenable to specification through ticht parameters. Jecond, while
the centre cannot limit discretion through ti-ut parameters at sore

stages in the policy process for different services, neither can the

local authority as a collective decision making body. While central

government might not be able to tell a social worker what to say to
his or her clients, neither can 2 social work committee nor a social
work director. One Scottish Office official stated in interview
""the centre does not want to run Strathclyde Region'. This is not
to suggest that it disengages itself from influencing the activities
of local governments. Central governments cannot disengage them-
selves since they must, at a minimum, provide the vires for local
governments to deliver services. Rather the centre can, subject

to the limitations upon the ability to set tight parameters, choose

the terms under which it will influence the delivery of services.
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CHAPTER EIGHT

INSTRUMENTS OF ASYMMETRIC INTERDEPENDENCE
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I, The Instruments in Review

This thesis set out to examine the nature of the instruments of
influence which the centre uses in its relationship with local govern-
ments, the properties of these instruments, how they are used, and to
what effect. The instruments of laws and circulars are used to
influence similar policy areas - both refer more often to questions
of finance and manpower, and relatively infrequently to non-financial
questions of service delivery, especially in the services which
account for the largest portion of local government manpower and
expenditure. The instrument of grant provision is limited to
influencing the total spending decisions of local governments since
the grant given to local governments is predominantly in the form of
a general grant which cannot be used to discriminate hetween
individual local services. This is done by mandating service
provision or by permissive laws that are reinforced through political

expectations.

The analysis of the instruments has shown the limits of
negotiability in centre-local relations. There exist formal as
well as informal mechanisms for consultation prior to the passage
of legislation, the issue of a circular or the allocation of grant,
primarily focused upon the Convention of Scottish Local Authorities.
Yet the centre can and does limit the degree to which instruments

are nepotiated since the centre decides what is negrotiable. wWhere

an item of legislation or a grant settlement is controversial and
reflects a high priority at the centre, the centre can set limits
to what items of the legislation or grant settlement are negotiable.

Circulars appear to be more negotiable than legislation or grant

settlements, this is possibly because of their predominantly non-
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controversial nature and because they rarely reflect issues of

priority for the centre.

The main instrument of parameter shift is legislation.

Legislation can mandate and give new vires as well as remove old

mandates and vires. Most legislation deals with aspects of individual

services. Circulars cannot shift the parameters within which
services are delivered because they are limited to providing guidance
and encouragement within existing statutory parameters. The use of
money may influence total spending decisions, as well as ceuse local
governments to shift the allocation of its own resources within
budget heads. Yet the centre's block grant means that there is no
longer any direct link between items of legislation, or even spending
on particular services, and grant receipts. Changes in the macro
parameters of total local spending undoubtedly facilitate changes in
the allocation of spending to budget categories at the local level;
the increase in social service spending in the 1960s and early 1970s
can be argued to have bcen facilitated by the rapid growth in the
block grant. Yet the role of finance as an instrument for shifting
the parameters within which particular services are delivered is
limited since the block grant cannot discriminate betwecen services
or even, on its own, constrain effectively the local response to
grant loss. Cutting back the total of grant received (in constant
money rather than current cash terms) leaves local authorities to
decide which services they wish to cut or whether they wish (within

limits) to seek to raise revenue elsewhere by, for example, raising

rates.

Laws constrain: they mandate, permit and prohibit.  The other

instruments of influence do not. There is a probability approaching
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1.0 that local governments will act within the legal paramneters set
by the centre. This is not to suggest that what local Jovernments
do can be described simply with reference to a statute booik since
the statutory parameters are often broad and permit a variety of
actions as consistent with statutory parameters. loney also con-
strains in the sensc that increases in grant (at both the aggregate
and individual level) are associated with increaces in expenditure,
and grant decreases with decreases in expenditure. But the
relationship is not a simple on-to-one relationship. There is
considerable variance between authorities and across time over the
degree to which grant income affects spending,reflectins the will-
ingness of local actors to incur the rate costs of expenditure.
Circulars appear to be the least constraining of the instruments
since the influence of circulars is largely contingent upon the

"resonance" of the circular with the values of the recipient.

Legislation is a key resource of central government since it
is one over which central government has 2 monopoly ond since it
uses laws to set the statutory parameters within which grants and
advice scek to influence local government actions further.
Circulars may substitute for legislation in the sense that they may
encourage or discourage - a less constraining form of influence tian
mandating or prohibiting through legislation. liore often, however,
circulars complement legislation throupgh the provision of
information - most frequently through informing local governments of
the statutory parameters set by the centre. It is pos~ibl:z to talk
of money as a complement to legislation since it provides the
financial resources required to buy goods and to employ manpower

required to deliver mandated and permitted services without the
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full costs being met through locally raised revenue.  Yet the mature
of the block grant to local governments means that rioney is not
complementary to any specific item or ot of itsms of legislation.
Money is a substitute for legislation insofar as it seeks to set
parameters to total spendin-~ decisions which can, in principle, be

set through statute.

The overall effect of the instruments, cumulatively and conjointly,
is to limit discretion at different stages in the process of service
delivery. The parameters are rarely simple injunctions that, for
example, local governments must spend a specified amount of money per
client or per head of population. Discretion at different stages
in the policy process is limited by a variety of instruments. For
some policy areas this means sualler discretion for local government
actors (e.g. education) and relatively larger discretion in others
(e.g. social work). The fact that it is more difficult for the
centre to set tight parameters for some services than others because
of the absence of a "means-end" technology also points to the limits

to local authority influence upon services delivered by its individual

employees.

The purpose of this chapter is first, to analyse the novelty
and value of the framework used in this thesis for the study of
central-local relations by reviewing the findings of the thesis in
the light of existing approaches to central-local relations (section
two). Second, the chapter goes on to examine the implications of the
analysis for the study of relationships between organisations in the
policy process, and in particular highlights the problem of hierarchy

in studies of influence in relationships of interdependence (section
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three). Finally, the chapter goes on to characterise the use of
instruments as a characteristic of a central overnment with

structural power in a unitary state (section four).

II. Existing Approaches to Central-Local Relations

As discussed in chapter three, the "agent model" of central-
local relations, which assumes that what local governments do is
defined tightly by statutory provisions, reinforced by circulars
and grants, is a stylisation of a wide body of literature which is
often more sophisticated than those who stylise it concede(1)-
However, as chapter three also argued, the stylisation of the
"agent" model appears to have been a dominant view of the working
of local government in the less analytical studies of local govern-
ment and British government in general. If the "agent' model
describes a relationship in which central government, because it has
the instruments of laws, money and advice, has transformed local
government to an agent of the centre, how does this differ from the

framework derived in this thesis, and how does the empirical

evidence in this thesis contradict it?

The problem lies with the term "agent'. If "agent" means
merely "with actions significantly influenced by", then local govern-
ments may be correctly termed as "agents' of the centre. However,
this is unsatisfactory since such a wide definition becomes indis-
criminate - one could argue with equal justification that a civil
service department is the "agent' of the minister, the minister is
an "agent" of the Prime Minister, or that a social worker in Giffnock
is an "agent'" of the Scottish Office. Applying such a definition

does not say anything specific about the relationship between actors
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within different governmental organisations. If "agent" is under-
stood to mean that the centre is the prime author of what is done
in the name of local government(z), then local government is not

necessarily the agent of the centre.

To assume that local government is an "agent'" in the sense of
the centre being the author of that which is done in the name of the
local authority is to assume that the centre invariably uses its
instruments to set tight parameters upon the services delivered by
local governments at each stage in the policy process. Local
governments, according to this definition of the term "agent'j) can be
regarded as one subunit within government organisation which is
tightly constrained in what it does and acts as part of the centre

(reflecting the semantic origins of the term "agent").

Central governnent does not, however, influence local government
services by invariably setting tight parameters within which local
governments deliver services. The centre sometimes uses its
instruments of influence to set loose parameters which set limits to
the actions of local governments, but do not predetermine them.

Much legislation, for example, gives local governments vires which they
are not compelled to use (see chapter three) . Circulars relatively
rarely (about one in five circulars) convey a recommendation to

pursue a specific course of action, very often qualified by phrases

such as "it is recognised that this is a matter for local discretion"

or "local authorities are invited to examine these recommendations in

the light of the need to restrain local government expenditure', and

it is only recently that the allocation of grants to local governments

has been linked to a relatively tight specification of central preferences
tirough guidelines which seek to define levels of spending in individual

local authorities.
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Central government displays a differential ability and dis-
position to set tight parameters for local povernment service delivery.
Where there is no accepted means-end technology for the delivery of
services, as, for example in the delivery of social work services,
then the centre can only set loose parameters (here in the form of a
broad grant of vires) upon service delivery. Also, chapter seven
argued that in certain stages in the policy process the centre has
not set parameters despite its ability to do so. It would, for
example, be possible for the centre to standardise the definition
of the clientele for council housing through national instruments -
local authorities derive points systems for allocating houses and,
in principle, this could be the subject of national legislation as

the Labour Party has recently argued(s).

b)  The Bargaining Model

It was precisely this argument, that discretion is not incom-
patible with the existence of instruments, to which Boaden's
analysis - the starting point for any discussion of the ''bargaining
model" in Britain - addressed itself. Boaden's analysis rave
evidence of the variation in the delivery of local services, as
measured by spending per head of population, and interpreted these
variations as a reflection of the degree to which local governments
enjoyed discretion in the delivery of services:

Central control is less apparent in policy outcomes than

might have been supposed ... The centre has a part to

play in setting boundaries within which local authorities

operate, but the divergﬁgce within those boundaries must

be explained elsewhere .

In terms of the framework used in this thesis, Boaden's study docu-
ments the existence of discretion - often ignored in the 'agent"

model - and seeks to explain the factors influencing the exercise of

this discretion in local resource allocation decisions.
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In the literature on central-local government relations in
Britain, Boaden's analysis has be2n widely interpreted as indicatin-
that the centre cannot use instruments such as legislation, to
influence local government decisions. Dearlove, for example,
argues that laws influence local governments only to a neglizible
extent since local governments can always find a law to allow them
to do what they want(s). Much of the literature that followed
Boaden's analysis was a statement of what central-local government
relations were not; they were not "agent' relationships. Much of
this literature, termed by Rhodes as the '"conventional critique"(G),

merely elaborated Boaden's simple, but at the time novel and

important, point that local discretion does exist and does matter.

Only recently has the discussion moved from that of a negative
statement of what the relationship is not to any attempt to explain

(7)

how the centre influences local government. Rhodes seeks to
construct a framework for analysing central-local relationships
which recognises the existence of discretion and the relative
absence (compared with the assumptions of the "agent" model) of
tightly constraining laws, grants and circulars. lHowever, if the
"agent" model makes the mistake of assuming that possession of
instruments of influence by the centre means little or no discretion
on the part of local governments, the assumption in the "bargzaining"

model is that discretion means little or no role for central govern-

ment's unilateral instruments of influence.

The Rhodes framework argues that central nd local government
are dependent upon each other for a variety of desired resources.

Central government does indeed supply "constitutional-legal' vires
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and mandates to local governments - the centre has "constitutional-
legal resources'" - yet the centre is dependent upon local governments
to deliver services, and local governments can "manipulate'" the
sources of central dependence upon local governments to influence
central government. He categorises the resources which he states
are available to both central and local government as "hierarchical",
"political", '"financial, "informational'" as well as "constitutional-

(3)

legal'' resources .

While there is recognition of the existence and importance of
the centre's legal instruments in the Rhodes framework, the problems
of the framework arise from the characterisation of the relationship
as one of "bargaining'. The process of central-local relations is
argued to be one of exchange of the resources that each possesses
to achieve desired results. If a local pgovernment does not have
the constitutional-legal resources to get what it wants, it can use
its political resources, for example, to "embarrass the government"

(9)

into giving it what it wants

The problem with such an approach is that it fails to incorporate
the recognition that fundamental inequalities can exist in a
relationship of interdependence - a problem common to many studies
of interorganisational relations and one identified in other fields
such as international relations (see below). While central govern-
ment depends upon local government for service delivery, and local
governmant upon central government for policy choice, and while the
relationship can be characterised as interdevendence, interdependence
does not mean equality or even near equality. All relaticnships
which involve direct or indirect contact can be termed "interdependent'

without this observation throwing any light upon the precise nature
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of the relationship. A master is dependent ujon a slave, and vice
versa, but few would argue that it makes sense to tali: of tuis

relationship as an equal relationship.

This problem is occasionally raised in the khodes framework,
but its implications are discussed in highly ambiguous terums.
Rhodes states that "bargaining' may not characterise the totality of
central-local interactions, and sometimes central-local government

(10).

relations may conform more closely to the "agent' model In

addition, he argues that the centre is able, through legislation,
(1)

to ""determine precisely its relations with local government"

In short, as this thesis has found, the centre has the ability to

define what is bargainable and what is not. It can, for example,

with laws, circulars and grant settlements (se- chapters three,
four and five) limit negotiations and bargaining. In this case,
it is not possible to arpue that central-local relations can be
described as a "game'" in which central and local actors exchange
resources accordin; to a set of "rules of the game'" since, if one
wishes to pursue the game analogy used by Rhodes, the centre plays
a game in which it can deal itself unlimited aces or change the
rules retrospectively - it can strengthen its own resources by
introducing instruments (such as the new block grant in bngland or
the Local Government (Miscellaneous Provisions) (Scotland) Act in

Scotland) which also limit the resources of local governments.

At best, the literature on central-local relations leaves one
with the conclusion that central-local relations is "sometimes"
agent and '"sometimes' bargaining. Undoubtedly, there are examples
of both types of process. The sale of council houseo may exemplify

the agency relationship, and Gregory's account of the ML can be
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(12)

taken as an example of the bargaining relationship . Given
examples of both agency and bargainin? relationships it is, however,
unsatisfactory to leave with a conclusion that central-local relation-
ships ''may be either". Instead, this thesis has shown that
bargaining and agency are both the results of the same relationship

of constitutional superiority, with the ability of the centre to

shape what its relationship with local gevernment is as a funda-
mental feature of this constitutional inequality because the centre

uses its instruments in a plurality of permutations to influence

the delivery of services by local governments.

¢) Selecting an Effective Permutation

The assertion that there is more than one relationship between
central and local government, implicit in the khodes framework, is
made explicit in Griffith's classic work on central-local relation-

(13)

ships Griffith argues that there are three relationships
between central and local governments - laissez-faire, promotional
and regulatory - which reflect the distinct philosophies of
different central government departments concerning their relation-
ship with local governments. Insofar as this suggests that the
laissez-faire and promotional relationship is characterised by the
absence of regulations, here understood to mean legislation, the
distinction is somewhat misleading. All relations between central
and local government are 'regulated" in this sense. Local govern-
ments cannot deliver services which they have no vires to deliver.
Rather, Griffith's threefold distinction must be interpreted to mean
that a laissez~faire philosophy is based upon setting loose para-

neters through legislation with no attempt to set further parameters

‘within these statutory parameters through grants and circulars.
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In the relationship based upon the promotional philosophy loose
statutory parameters are complemented by circulars, and if the
centre has any preferences which imply tight parameters, then it
substitutes encouragement through circular for the setting of tight
parameters through law more . characteristic of the regulatory

philosophy.

The relationship between central and local government cannot
be seen as two or three separate relationships, one of which will
suddenly appear in one context and another of which will emerge in
another. The centre has instruments of influence which it can
usé to set parameters within which local services are delivered.
There are, of course, constraints which emerge from the nature of
the service and stage in the process which the centre seeks to
influence. However, within these constraints, the centre may use

its instruments to set parameters in a multiplicity of permutations.

Although the permutations which may be used to secure the centre's
preferences is limited by the ability to set parameters, the dis-
position to set parameters (see chapter seven) and the costs of
using one instrument as opposed to another (see chapter six) and
these limitations cannot be adequately quantified, it is possible
to point to the fact that a multiplicity of permutations of
instruments can be and is used to influence local government
activities. If one assumes three instruments (laws, money and
advice), the degrees of tightness (tight. and loose), and five stages
in the process of service delivery (see chapter seven), this means
that the possible permutations for the application of the centre's
instruments of influence in any one policy area is 30.  When the

various distinctions between the types of instruments (e.g. whether
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laws give vires or set mandates) is added, as well as the possibility
of using laws to reinforce the other instruments, the potential
permutations increase still further. The centre uses its
instruments in a plurality of permutations, subject to the limit-
ations of the type of activity and services for which tight parameters
can be set, to secure that the activities of local governments are

consistent with the centre's preferences.

The relationship between central and local government is not so
much a variety of "different' types of relationship, but rather one
relationship between a constitutional superior and subordinate in
which the centre has a differential disposition and ability across
different services and activities to set parameters varying in their
tightness and consequently varying in the discretion they permit
local government actors. The parameters that it sets need not be
loose or tight to secure that the activities of local governments
are consistent with the centre's preferences. The centre sets
parameters according to a variety of permutations which need not of
necessity be loose or tight in order to secure that its preferences
constrain what local jovernments do. The permutations are not
those of the passive punter waiting for the football results on 2
Saturday afternoon, but rather the permutations themselves actively
shape the results - what local governments do -with the possitility
of changing the permutations still further if the results are not
those desired. It is not invariably able to set tight parameters
at each stage in the policy process, neither can it be assumed that
it will seek to do so, since this would bring the centre into closer
involvement in the everyday routines of service delivery and would

detract from one of the major reasons for the persistence of the
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local government system - responsibility for the delivery of services

which allows the centre to avoid being overloaded with the often

technical and also political details of service deliverv(14)

III. The Resource-Exchange Paradigm

The conclusions of this thesis have implications not only for
the study of central-local relations in Britain, but also for the
body of theory that underpins much of the recent discussion of
central-local relations - especially the "bargaining model". This
may be termed the 'resource-exchange' paradigm. The paradigm is
based upon three assumptions: complexity, interdependence and the

impossibility of effective unilateral action.

The first assumption is that the policy process is complex.
This is, of course, a universal - few would claim that the policy
process or any other social or political process is otherwise.
However, instead of complexity being one rather trite description
of a policy process, complexity is at the core of the resource-
exchange paradigm since it seeks to focus attention away from a
narrow concentration upon a few institutions as single entities
interacting in the policy process, and towards complexity as a
fundamental constraint on the behaviour of actors in the policy
process. Scharpf argues that formally single and separate
institutions are but '"coalitions of actors pursing separate goals',
and one can speak of unified actors "only at the level of inte-
grated primary groups"(15)-
It is unlikely, if not impossible, that public policy of
any significance could result from the choice process of
any single unified actor. Policy formulation and
policy implementation are inevitably the result of a

plurality of separat? ggtors with separate interests,
goals and strategies'16),
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The focus upon complexity is shared, not only by the Rhodes analysis,
but also by studies of policy processes within organisations, such as
Bramley and Stewart's analysis of the complexity in the process of

(17)_

cutting public expenditure

Since the assumption of complexity is a universal, this thesis
has produced evidence of the complexity in central and local govern-
ment as well as in the relationship between central and local govern-
ment. Chapter two discussed the complexity that results from the
internal differentiation within central and local government
organisation through organisational and professional distinctions.
One major qualification, of course, must be made to the portrayal
of central-local interactions as massively complex - any one set of
interactions is likely to involve relatively fewer groups than the
aggregate picture of complexity suggests. Diverse groups are
organised within larger groups in the process of interaction between
central and local government (e.g. contact between central and
local government over social work need not be through contact with
groups in each of the individual local authorities but through their
professional organisations at the national level), and any one set of
interactions is unlikely to involve large numbers of distinct groups
since such interactions usually take place in the context of specific
policy questions for which the relevant issue network(18)
is but a small subset of the whole range of groups involved in
policy choice and service delivery. With the reservation that com-
plexity is a universal, and that the aggregate picture of complexity
may be misleading as a characterisation of any one set of inter-
actions, this thesis supports the first assumption of the resource-

exchange paradigm of interorganisational relations.
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The second assumption is that organisations and groups involved

in the policy process are interdependent since ope group or

organisation depends upon the other (and vice versa). Scharpf

argues that '"interactions between organisations are motivated by
the need to obtain scarce resources from an environment which lurgely
consists of other organisations”(19). The degree of dependence,
and whether the dependence is asyumetrical (whether one organisation
is more dependent upon another than the other is on it) depends upon
the value of the resource upon which organisations are dependent and

the substitutability of the resource - whether the valued resource

can be gained from another organisation. where there is low sub-
stitutability and high value placed on the resource there is high

dependence, with high substitutability and a high value placed on

the resource there is low dependence, similarly there is low

dependence where there is low substitutability but a low value

placed on the resource. Finally, where the resource is not valued

(20)

highly and there is high substitutability there is independence .

Again, this is an observation shared by the framework derived
in this thesis. Central government has choice which it can
express through programmes, consisting of legislation and budpgetary
allocations. Local governments have service delivery. The
resources possessed by local government are indispensable to tiie
centre - the organisation and manpower for service delivery - and
the resources possessed by the centre, above all through legislation,

are indispensable for local pgovernments. Furthermore, local govern-

ment cannot substitute the resource of law and, unless one acsumes

that the centrc is prepared to set up its own organisation for the

delivery of services currently delivered by local rovernments,
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delivery is non-substitutable. Since the "relative syrmetry or
asymmetry" of a relationship of interdepenicnce is defined in terns
of the value of the recources exchanged and the substitutability of
the provider of this resource, where the exchange consists of
resources highly valued by central and local government and not
available from other organisations, we must assume, according
to the Scharpf model, that the relationship is symmetrical or near-

symmetrical.

The framework of this thesis, as well as the evidence presented
in it, is more at variance with the third assumption of the "resource-
exchange' paradigm than the other two. The third assumption of
the paradigm is that because the process of public policy is
characterised by '"complex interorganisational networks' with a
multiplicity of relations of mutual dependence, the scope for

unilateral influence upon the policy process is liunited, if it exists

at all. Asymmetries exist where one group or organisation is highly
dependent upon another and the other is less dependent upon the
first. These are deviant cases in the analysis of public policy
where there exists a high degree of mutual devendence betwecn groups

(21)

and organisations . Where there is mutual dependence, there is

symmetry and limited scope for unilateral action by one organisation
or group. Sven if in one policy area or issue one group or

organisation enjoys a temporary advantage over another it is unlikely

to use it:

Wwhile it is true that one party, if it were willing to go
to the limit of disrupting the relationship, could force
the other one to accept highly unattractive choices, the
credibility of threats to do so is severely reduced by its
own dependence upon the continuation of that same relation-
ship. And even if threats were successful, the mutuality
of dependence would provide the other party with
opportunities for reprisal that could be equally or more
unattractive to the first party(22).
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where there is symmetry in dependence relationships, the "ongoing
relationship of mutual dependcnce" means that any temporary tactical
advantages of one organisation or group are unlikely to be exploited
because of the '"'disruptive' effect in the long term. Furtherrnore,
over the long term there is likely to be a reduction in any temporary
asymmetries because '"the weaker party will be strongly motivated to
modify its relationship ... if successful, such a stratery will trons-
form unilateral dependency into a relationship of mutual dependencé‘zs)-
As a result of the relationship of mutual dependence ''both parties
should have a high interest in maintaining the ongoing relationship
and both should be willing to accept considerable disadvantages in

(24).

order to avoid disruptions"

This thesis has, however, pointed to a persistent asymmetry in

a relationship of mutual dependence. Central government can use
its instruments, above all laws, to secure actions by local govern-
ment consistent with its preferences irrespective of the preferences
of local actors. How is this possible in a relationship of mutual
dependence? One possible answer is that the centre, through using
its instruments of influence, is running the risks of "disrupting
the relationship" with local government. While this argument may
be attractive in the context of the currently acrimonious relation-
ship between the major local government representative associations,
for example, and the centre(zs), it is not sufficient to explain

why for well over a century the asymmetrical relationship,
characterised by mandating, permitting and prohibiting activities by
local governments, has persisted. The debates about the deleterious
effects of "central control", perceived to be permanently expanding,

: 26)
are not unique to the 1980s, but can also be found in the 18805(
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and for most of the period in between. If the centre were
"destroying" or rather "threatening the future'" of its relationship
with local government through unilateral action, the relatioaship
would have been 'destroyed", or the "threat" would huve materialised,

by now.

IV. Structural Power in Complex Interdependence

An alternative to the formulation of complex interdependence
as offering near equal influence to partners in a relationship where
the bases of mutual dependence are highly valued and insubstitutable
may be found in the literature of international relations where
similar debates about the role of complexity and interdependence in
policy making have taken place. Keohane and Nye criticise the
"realist" conceptions of international political systems on the
grounds that they, despite the name attached to such conceptions,

(27)

do not reflect the world of "political reality" "Realist"
conceptions have three main assumptions; first, that the state as

a coherent unit is the dominant actor in world politics; second,

that the use or threatened use of force is the most effective means

of conducting foreign policy; and third, that considerations of

military security dominate the policy goals of states. An

alternative to this perspective is a system of '"complex inter-

dependence' where there are multiple channels through which inter-

national relations take place, where there are diverse goals (and
no hierarchy among them) on the agenda of international relationms,

and where military force is unusable as an everyday means of con-

ducting foreign policy(zg). The formulation of complex interdependence
by Keohane and Nye shows a strong similarity to the formulation of

complex interdependence in domestic policy making discussed by
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7 A Y

(29)

Scharpf as well as in central-local relations as discussed by

Rhodes(BO).

However, there is one important different between the Keohane
and Nye formulation of complex interdependence in international
relations and the Scharpf and Rhodes formulation of cormplexity and
interdependence in domestic political relationships between public
organisations and groups. Keohane and Nye arpus that relationships

of interdependence are almost alwnys asyunetrical:

We must be careful not to define interdeopendence entirely
in terms of evenly balanced mutual de.cndence. It is
asymmetries in dependence that are most likely to provide
sources of influence for actors iu their dealings with one
another,. Less dependent actors can often use their inter-
dependent relationship as a source of power in bargaining
over an issue and to perhaps affect other issues. At the
other extreme from pure symmetry is pure dependence ...

but it too }s rare. llost cascs lie bhetween these two
extremes‘ 21/,

Instead of assuming that there is some equilibrium of influence
with asymmetries as transient phenomena, and that over the long
term unilateral action is "dysfunctional" for relationships of
mutual dependence, Keohane and Nye arguc that such symmetries of

mutual dependence are rare.

Once one has explicitly recognised the existence of persisting

asymmetries in relationships of complex interdependence rather than

raising such asymmetries as a possible transient deviant case in a
relationship where unilateral action by one group is generally
rare and unlikely to be successful, it is possible to talk of

unilateral leadership. This unilateral leadership need not

necessarily imply hierarchical leadership in the sense of the ability
to command on the basis of formal institutional rank. In a relation-

ship of complex interdependence there are three strategies for the
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exercise of leadership by one state or, in the application of the
framework to domestic policy making, organisation or group. Heohane
and Nye argue that one strategy is for the state to lead by example;
a state may lead since ''because of its size and importance, its
actions may determine the regimes that govern situations of inter-

>~

dependence, both because of its direct effects and through imitation"()é).
The interest rates pursued by the United Stztes Federal Reserve Board,

for example, are cited by Keohane and Nye as examples of such inter-

national leadership.

There are, of course, limitations to this form of leadership
when translated to policy issues involving central government and
other organisations. The centre cannot lead through example in
most of the fields which involve local jovernment - it cannot set an
example through selling its own public housin;® stock since it has
none. While it is possible to argue that the centre may set an
exanple through, say, the adoption of "corporate management"

(33), being the first to grant low pay increases to its

(34) (35) it has

structures

own employees or cutting its own spending most not

exercised leadership in this way consistently in the past.

The second possibility for unilateral lecadership is through
persuasion and inducements; convincing other states to forego
short term objectives for the sake of longer term objectives. This
strategy of leadership requires cooperation and the belief that what
is being induced is '"in their interests"(36)- This strategy is
pursued by the centre in its relationships with local government,
and conforms to the role of non-constraining persuasion through the

issue of non-mandatory circulars (see chapter five). lHowever the

limitations to this are that where there is controversy or conflicting
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goals, leadership within complex interdependence using inducenments

alone are unlikely to succeed.

The third possibility raised by Kcohane ond Nye iz the most
interesting since it paradoxically points to u form of leadership
which is rare in the international political system, but is crucial
to understanding political leadership within domestic politics.
Keohane and Nye use the term "hegewmonic leadership" to convey the

concept that one state may structure the rules according to which

it interacts with other states upon which it is dependent. In the

international system structural power, or the ability to structure

the rules of the relationship of interdependence, exists

when one state is powerful enough to m2intain the essential
rules governing interstate relations, and willing to do so.
In addition to its role in maintaining a regime, such a
state can abrogate existing rules, prevent the adoption of
new rules that it opposes or play the dominant role in
constructing new rules. ... The prepond?rn?t state there-
fore has both positive and nepative power 377

The characteristic of groups with structural power in relationships
of complex interdependence is not that they must adapt their goals
to other organisations in the network, as Scharpf suggests that
groups and organisations in relationships of mutual dependence must
do or, indeed, as the small number of unequal organisations in
Rose's oligopoly model must do(38)- Rather, an organisation with

structural power can change the rules according to which the groups

within the system interact, it 'can change the rules rather than

(39)

adapt its own policies to existing rules'

In the United Kinpdom central government has structural power.
This not only refers to the ability to reorganise local government,

but to mandate and prohibit that which it fails, or is likely to fail,
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to encourage or discourage. In the United States such structural

power is absent because the basic structure of the system, at least

from the federal perspective, is relatively fixed.

The analysis of the centre's instruments does not seek to deny
the existence of multiple relationships of mutual dependence in
central-local relations. However, it has shown that instead of
conceiving the relationship of interdependence between central and
local government as a form of near equilibriumn of capacity to
influence, with the goals of the centre only achievable after some
concession is made to local governments, the relationship is one

of asymmetry where the centre has structural power - the centre can

use its instruments, especially its instrument of legislation, which
derive from its constitutional superiority to wmake its choices
affect service delivery by local governments. To ignore structural
power in central-local relations is not only to ignore the whole
pattern of development of public services in Britain, but to deny
the existence of political leadership since it is "extraordinarily
difficult for unitary leadership to be effective in the absence of

(ko) .

structural power"

The resource-exchange paradigm might be more appropriate for
analysing the relationships between private organisations, between
public organisations of the same status, or within public organisations
(although even here it is difficult to conceptualise the ahsence of
structural power - hierarchies within organisations do olfer
formalised structural power to groups within organisations) than for
analysing relationships between groups of unequal status such as
central and local government in Britain. There are, of course,

limits to the structural power of the centre in the central-local
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relationship since tiiere are 5ome policy areac and stages in the
policy process where parameters are difficult to set throuch the
centre's instruments. However, the limits to the structural pover
of the centre in Britain are not defined throurh formal justiciable
rights possessed by local governments which prohibit restructuring
the rules of the interaction with subnntional units as may be

found in the United States where constitutional limitations prevent

the federal government from mandating and prohibiting activities by

(l+1>.
(42)

means that the only real possibility

state and local government In the United States the "defect
of constitutional authority"
for the exercise of leadership by the federal level is through
providing incentives, primarily through the grant system in the form
of categoric grants conditional upon the delivery of certain levels

(u3)

of service in specified manner

The observation that central government choice constrains local
governnent service delivery through the use of instruments of
influence in an asymmetric system of complex interdependence should
not simply be assumed to be a reaction to the prevailing conflictual
relationship between central and local government of the early 1980s,
just as the "critique of the conventional wisdom'" and the ''bargaining'
models of central-local relations can be regarded as the reaction to
the apparent consensus that emerged from the "assumption of growth"
in local spending(qu) of the period from the 1960s to the mid 1970s,
especially strong in the high spending growth period of the early
1970s. The relationship between central and local government is
not changed; the centre has always possessed and used its instruments

of influence, and has always had structural power. What is different

about the 1980s is that the level of controversy over how these
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instruments of influence are used to restructure central-local
interaction has increased. Structural power is a characteristic
feature of central-local relations in Britain; structural power

has not increased, rather conflict has.
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Appendix A

Research Sources

The focus of the thesis required analysis of docunents, above
all laws and circulars, which have not been examined systematically
be political scientists in the past. The purpose of this appendix
is to outline the sources used in an analysis of the centre's

instruments.

i) Laws

The full texts of public Acts of Parliament, that is to say laws
other than Statutory Instruments and private and 1local Acts of
Parliament, are contained in the Statutory Publications Office's

Public General Acts published annually by ilMSO. Useful

commentaries on Acts of Parliament are contained in P. Allsop and

S. Kahn-Freund (eds.) Current Law Statutes Annotated (lLondon:

Sweet and Maxwell, annual). Comprehension of legislation is sonc-
times difficult, and the second reading dehates on the legislation
reported in llansard provided valuable assistance as did H. FkcH.

Henderason's '"Scottish Legislation in the Seventies'" in H.li. Drucker

and N.L. Drucker (eds.) Scottish Government Yearbook 1981 (Edinburgh:

Paul Harris, 1980). Unless otherwice stated, the analysis of the
legislation passed in the 1970s takes no account of which, if any,

parts of the legislation have not been brought into force.

ii) Money

Scottish local authority financial statistics which refer to
total expenditure incurred are published well after the end of the
financinl year to which they refer has ended. The latest (as of

April 1982) issue of Scottish Abstract of Statistics published in

1981 contains only "provisional" fipures for expenditure and income
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in the financial year ended liarch 1979, Furthermore, these are not

disaggregated to give figures for each local authority.

Useful statistical sources for local governiwent finance were the
Reports by the Convention of Scottish Local Authorities on the Rate
Support Grant (Scotland) Order, published at the beginning of each
calendar year and giving up to date expenditure figures for local
government relevant expenditure (i.e. expenditure for Rate Support

Grant purposes) and the annual Rating Review published by the

Chartered Institute of Public Finance and Accountancy, giving

abstracts of the budgets of each individual local authority in Scotland.

iii) Circulars

There is no collected volume of local government circulars.
Some Scottish Office Departments publish consolidated lists of
circulars, but not all circulars received by local governments can
be traced in this way since some circulars out of circular series,
from non-Scottish Office departments or are circulars in series not
commonly sent to local governments (e.g. some National Health
Service circulars). Series circulars, for which consolidated lists
were available, were easily traced, with the Scottish Office supplying
those missing from the University of Strathclyde Library. Additional
circulars were located during visits to the Library at Strathclyde
Regional Council where copies of all circulars received are stored -
including circulars addressed to district councils only.
Unfortunately, it is quite possible that the 390 circulars located
and analysed do not constitute a complete census of the circulars
issued in the financial year to March 1978. The precise degree to
which the circulars analysed fall short of a census is unknown,

although it is likely to be very small.
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iv) General

During the course of the research I spoke to 32 mervers and
officers in local government in Scotland. The interviews were not
of a common format since they were intended t» gain details of
interactions with central government officials which focused upon
barticular and separate issues. The interviews were conducted
primarily in late 1978 and early 1979 in Strathclyde Region (2),
Lothian Region (3), Central Region (1), Renfrew District (5), irgyll
and Bute District (5), Dundee District (4), Glasgow District (2),
Angus District (3), Zast Kilbride District (2), Zast Kilbride
Development Corporation (1), Bearsden and Milngavie (1), the
Convention of Scottish Local Authorities (2). I am grateful to

the councillors and officials interviewed for their kind help.
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Appendix B

For the purposes of section VI in chapter five the messages of

circulars were coded according to 14 categories:

i)

ii)

iii)

iv)

v)

vi)

vii)

A circular may request information; for example, Scottish Office
Finance circular 13/77 requests information on the outturn
expenditure of local governments.

A circular may give information: for example, Home Office

circular 167/77 gives the addresses of people to be contacted
"for reporting incidents involving unexploded missiles, mines,
ammunition and other explosive devices'.

A circular may offer technical advice: for example SDD circular
23/77 introduced technical papers on waste treatment.

A circular may inform a local government of the existence of
legislation: for example SDD circular 45/77 introduced the

1977 Minibus Act.

A circular may offer a lengthy interpretation of legislation.
For example, an SDD letter dated November 23 1977 offers a
lengthy interpretation of statutes concerned with compulsory
purchase.

A circular may make a routine adjustment to financial arrange-
ments. For example, the Finance Division frequently issues
circulars which give effect to alterations in the rate of
interest charged by the Public Works Loan Board.

A circular may inform local governments of impending legislation.
For example, SWSG circular 10/77 tells of legislation proposed

on attendance allowances for the handicapped.
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viii) A circular may ask local governments to take action without

ix)

x)

xi)

xii)

xiii)

xiv)

any statutory basis for requiring that they take it. For
example, SDD circular 24/78 asks local governments to embark
on a programme of insulating council houses.

A circular may ask local governments to distribute documents
to the public. For example, $SWSG circular 15/77 asks local
governments to arrange for the distribution of the '"Be a Good
Neighbour Scheme'" leaflets.

A circular may solicit comments: for example SED circular

988 asks for comments on the Report of the Working Party on
Drama in Schools.

A circular may remedy errors made in other circulars: for
example SDD letter dated November 9 1977 informs local govern-
ments that a page may have been missing from a previous
circular and that they should contact the Department to
receive the missing page.

A circular may state the government's views: for example,
Scottish Office Finance Division circular 15/1977 encloses
and summarises the Government's response to the Report of

the Layfield Committee.

A circular may set standards: for example SW3G circular &/77
states that lifts which do not conform to certain British
Safety Standards should not be installed in residential homes,
but may be suitable for private households.

A circular may announce the Secretary of State's use of his
discretionary powers: for example SDD circular 4/77 announces

the use made by the Secretary of State in Rent kebate Gchemes.
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The messages contained in the circulars are not consistently
classifiable according to one of tliese categories alone. In 133
cases (35 per cent of the 190 circulars) it was necessary to use an

additional classification for the circular. For example SH.ID(Z3)

9/77 gives authorities information in transport in the case of war

and also asks local governments to take action by making plans for

home defence. The classification of circulars was forced into
one or two of these fourteen categories, and the frequency of each

of these categories 1is presented in table B.1.

Table B.1
The Messages of Circulars

Message of Circular* Number Percentage
Gives Information 118 22.2
Introduces legislation 96 18.0
Adjusts financial arrangements 71 13.3
Interprets legislation Sk 10.2
Asks authorities to take action 3h 6.4
Asks authorities to distribute 31 5.8
Requests information 24 4.5
Remedy errors 23 b.3
Set Standards 20 3.8
Gives technical advice 20 3.8
Tells of impending legislation 15 2.8
Uses discretionary powers 11 2.1
States government's views 8 1.5
Solicits comments 5 1.0
Total: 528 99.7**

*  for discussion of the categories see text.

** percentages do not add up to 100 due to rounding.

The bulk of circulars (22.2 per cent) pive information.

Typically, this information concerns relatively minor matters, such
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as the costs of sending policemen on detective courses (SHHD 9/77)
or letting local authorities know why there has been a delay in
implementing the EEC Directive on cocoa and chocolate products

(SHHD letter May 12 1977). The other large category of circulars
(18.0 per cent) comprises those circulars which introduce legislation
to local governments. Usually these are brief circulars which
merely offer local governments information that the legislation
exists. Even those circulars which are classified as "interpreting
legislation" (10.2 per cent) often do little more than explain the
broad purposes of the legislation. The other large category is

the one which adjusts financial arrangements (13.3 per cent); a
large portion of these were made of circulars covering Public VWorks
Loan Board Rates of Interest circulars and circulars adjusting the
rates of interest after entry onto vacant land (30 of the 71
circulars in this category). The remaining third of circulars

contained a wide variety of messages (see table B.1).
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