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ABSTRACT 

 

Public participation in environmental matters is widely acknowledged as having the 

potential to improve environmental governance and public wellbeing significantly. 

Hence, the concept of public participation, in terms of public access to environmental 

information and decision-making processes, has been a recurring theme in 

international environmental law for decades, with several instruments calling on 

states to guarantee the concept in their laws and practices effectively. However, even 

though Nigeria has ratified and committed itself to many of such international 

regimes, the country is still widely known for its extensive and increasing 

environmental pollution, and their consequential harm to public wellbeing. This 

situation raises serious questions about the value and adequacy of Nigeria’s laws and 

practices on public access to environmental information and decision-making 

processes, in terms of whether they meet international legal standards to which 

Nigeria aspires or is committed, as well as reasonably allow for effective public 

participation.   

In this light, this thesis assesses primarily the value and adequacy of Nigeria’s laws 

on public participation in environmental matters (mainly, the recent 2011 Freedom of 

Information Act and the 1992 Environmental Impact Assessment Act) and their 

implementation. This assessment is largely done against the backdrop of what is 

considered international best practice on the subject-matter as generally reflected in 

UNECE’s Aarhus Convention. Although Nigeria is not a party to the Aarhus 

Convention, it is argued that the Convention, broadly reflective of Nigeria’s 

international environmental law commitments, is legally and politically relevant to 

her. This comparative analysis will reveal areas where Nigerian laws and practices 

align with, probably go beyond, as well as fall short of best practice. This will also 

enable recommendations for law-reform to be made (in consideration of relevant 

socio-economic and political factors in Nigeria) in order to better ensure the practical 

realisation of the ideals of environmental public participation and that Nigeria is in 

compliance with its international commitments. 

 

 



  

iii 

 

PUBLICATIONS IN PEER-REVIEWED JOURNALS AND CONFERENCE 

PRESENTATIONS (DERIVED FROM THIS THESIS) 

 

Articles 

 Uzuazo Etemire, ‘Public Access to Environmental Information: A 

Comparative Analysis of Nigerian Legislation with International Best 

Practice’ (2014) 3 (1) Transnational Environmental Law 149-172. (Published 

by Cambridge University Press, UK) 

 Uzuazo Etemire, ‘Public Access to Environmental Information Held by 

Private Companies’ (2012) 14 (1) Environmental Law Review 7-25. 

(Published by Vathek Publishing, UK)* 

* [Cited in a number of materials, including: S Bell, D McGillivray and O Pedersen, 

Environmental Law (8
th

 ed, Oxford: Oxford University Press, 2013); S Wolf and N Stanley, 

Wolf and Stanley on Environmental Law (6
th

 ed, London and New York: Routledge, 2013); 

and E Burleson, ‘Role of Civil Society’, in KR Gray, R Tarasofsky and CP Carlarne, The 

Oxford Handbook of International Climate Change Law (Oxford: Oxford University Press, 

2013)] 

Book Reviews 

 Uzuazo Etemire, ‘The Aarhus Convention at Ten: Interactions and Tensions 

between Conventional International Law and EU Environmental Law, Marc 

Pallemaerts (ed)', (2013) 22 (3) Review of European Community and 

International Environmental Law 371-373. (Published by Wiley-Blackwell 

Publishing Ltd, UK) 

 Uzuazo Etemire, ‘Poor Numbers: How we are Misled by African 

Development Statistics and What to do about it, by Morten Jerven', (2013) 3 

Journal of Law and Politics in Africa, Asia and Latin America 336-340. 

(Published by Nomos, Germany) 

Conference Presentations 

 Uzuazo Etemire, ‘Thinking Transnationally: Improving the Law on Public 

Participation in Environmental Decision-Making in Nigeria’, a poster 



  

iv 

 

presented at the Society of Legal Scholars Annual Conference, University of 

Edinburgh, Scotland, 3-6 September 2013. 

 Uzuazo Etemire, ‘Thinking Transnationally: Improving the Law on Public 

Access to Environmental Information in Nigeria', a poster presented at the 

Strathclyde Postgraduate Colloquium on Environmental Law and 

Governance, Faculty of Law, University of Strathclyde, Scotland, 6 June 

2013. 

 Uzuazo Etemire, ‘The Aarhus Convention: A Viable Model for Strengthening 

Public Participation in Environmental Matters in Africa', a paper presented at 

the UCL-KCL Postgraduates Environmental Law Symposium, Faculty of 

Law, University College London, England, 7 November 2012.  

 Uzuazo Etemire, ‘Public Participation in Environmental Matters in Nigeria: 

Lessons from International Initiatives', a presentation at the Joint Doctorial 

Seminar - Mock-up for a Dissertation, PhD School, University of 

Copenhagen, Denmark, 14-16 June 2012. 

 Uzuazo Etemire, ‘Public Access to Environmental Information Held by 

Private Companies', a paper presented at the Fourth Northumbria Information 

Rights Conference, School of Law, University of Northumbria, England, 6 

June 2011. 

 

  

 

 

 

 

 

 

 

 



  

v 

 

DECLARATION OF AUTHENTICITY AND AUTHOR’S RIGHTS 

 

This thesis is the result of the author’s original research. It has been composed by the 

author and has not been previously submitted for examination which has led to the 

award of a degree. 

The copyright of this thesis belongs to the author under the terms of the United 

Kingdom Copyright Acts as qualified by the University of Strathclyde Regulations 

3.50. Due acknowledgement must always be made of the use of any material 

contained in, or derived from, this thesis. 

 

 

Signed: ............................................ 

Date: ............................................... 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



  

vi 

 

ACKNOWLEDGEMENTS 

 

I would like to express my deepest appreciation to my principal supervisor, Professor 

Mark Poustie, for being an excellent academic mentor. Thank you for your 

unflinching support, research guidance and constructive advice throughout the 

writing of this thesis. I greatly appreciate your effort in making me a better 

researcher. In this regard, I would also like to thank my second supervisor, Dr 

Hakeem Yusuf, for his insightful comments on drafts of this thesis and for constantly 

providing me with much-needed motivation to get on with the work. 

I must also thank all PhD students at the Strathclyde Law School for making 

Glasgow a stimulating and exciting place of study; you would all be missed. I also 

express my gratitude to the administrative and support staff of the Strathclyde Law 

School and the HaSS Graduate School for their invaluable assistance. 

My research was supported by the Campbell Burns Scholarship of the Strathclyde 

Law School, for which I am immeasurably grateful. 

I am immensely grateful to my parents, siblings and other family members for their 

unceasing encouragement and support. They are the best. I must also specially thank 

The Queen, Chioma, for ensuring I got some Nigerian cases relevant to this work and 

for her untiring encouragement throughout this research; her forbearance and 

understanding are celestial. 

Finally, I thank God for the grace to complete this work. Without Him I can do 

nothing - John 15:5. 

 



  

vii 

 

TABLE OF CONTENTS 

 

Abstract ................................................................................................................. ii 

Publications in Peer-Reviewed Journals and Conference Presentations (Derived 

from this Thesis)................................................................................................... iii 

Declaration of Authenticity and Author’s Rights ................................................. v 

Acknowledgements ............................................................................................... vi 

Table of Contents ................................................................................................ vii 

CHAPTER 1 INTRODUCTION…………………………………………………..1 

1. RESEARCH STATEMENT ................................................................................. 1 

2. SETTING THE SCENE ........................................................................................ 4 

3. METHODOLOGICAL APPROACH ................................................................. 11 

3.1. International Best Practice Principles: Why the Central use of the Aarhus 

Convention? ........................................................................................................ 14 

4. STRUCTURE ..................................................................................................... 23 

CHAPTER 2 SOCIETY, POLITICAL GOVERNANCE AND PUBLIC 

PARTICIPATION IN NIGERIA…………………………………………………25 

1. INTRODUCTION .............................................................................................. 25 

2. ‘NIGERIA’ BEFORE 1960: GOVERNMENT AND THE PEOPLES ............... 26 

2.1. The Early ‘Nigerian’ States ......................................................................... 26 

2.2. Nigeria under British Colonial Rule ............................................................ 33 

3. NIGERIA AFTER INDEPENDENCE: GOVERNMENT AND THE PEOPLE 38 

3.1. From Independent Civilian Government….................................................. 38 

3.2. …to Military Rule ........................................................................................ 41 

3.3. The New Democratic Era: 1999-2012 ......................................................... 49 

4. ENVIRONMENT-RELATED PUBLIC ACCESS LAWS IN NIGERIA .......... 59 

4.1. Development ................................................................................................ 59 

4.2. The Need for Adequacy Assessment and Potential Strengthening .............. 67 

4.3. Anti-Access Culture of Public Institutions and Public Access Laws ........... 72 

5. CONCLUSION .................................................................................................. 74 



  

viii 

 

CHAPTER 3 THEORETICAL FOUNDATIONS OF PUBLIC 

PARTICIPATION: AN ENVIRONMENTAL CONTEXT …………………….76 

1. INTRODUCTION .............................................................................................. 76 

2. WHO IS ‘THE PUBLIC’? .................................................................................. 76 

3. PUBLIC PARTICIPATION AND POLITICAL THEORIES ............................ 79 

3.1. Rational Elitism and Public Participation................................................... 80 

3.2. Liberalism and Public Participation ........................................................... 84 

3.3. Participatory Democracy and Public Participation .................................... 86 

3.4. Pluralism and Public Participation ............................................................. 91 

4. THE VALUE OF PUBLIC PARTICIPATION .................................................. 92 

4.1. Justifications ................................................................................................ 95 

4.2. Criticisms (and some responses) ............................................................... 110 

4.3. A ‘Middle Ground’ Theory for Public Participation ................................. 116 

5. CONCLUSION ................................................................................................ 117 

CHAPTER 4 PUBLIC ACCESS TO ENVIRONMENTAL INFORMATION: 

INTERNATIONAL BEST PRACTICE PRINCIPLES ……………………….119 

1. INTRODUCTION ............................................................................................ 119 

2. ACCESS TO ENVIRONMENTAL INFORMATION: ISSUES ON SCOPE .. 119 

2.1. The Meaning of ‘Environmental Information’........................................... 120 

2.2. The Format of the Information .................................................................. 122 

2.3. The Beneficiary of the Right of Access ...................................................... 122 

2.4. The Bodies Obliged to Provide Access ...................................................... 123 

2.4.1. Why directly ‘bother’ the private companies? .................................... 127 

3. THE PUBLIC’S RIGHT OF ACCESS TO ENVIRONMENTAL 

INFORMATION .................................................................................................. 132 

3.1. ‘Passive’ Access to Environmental Information ........................................ 132 

3.1.1. The request and the right of access ..................................................... 132 

3.1.2. The response ....................................................................................... 134 

3.1.2.1. Where the public authority holds the environmental information 

requested .................................................................................................... 134 

3.1.2.2. Where the public authority does not hold the environmental 

information requested ................................................................................ 135 

3.1.2.3. Where the request for environmental information is refused ....... 137 



  

ix 

 

3.1.2.4. Where the information/document requested contains exempted 

materials .................................................................................................... 138 

3.1.3. The charge ........................................................................................... 138 

3.2. ‘Active’ Access to Environmental Information .......................................... 140 

3.2.1. Effective access to environmental information and ICT ..................... 141 

3.2.2. Specific environmental information (and obligations) under the active 

duty to collect and disseminate information ................................................. 143 

3.2.2.1. Emergency information ................................................................ 143 

3.2.2.2. Information to help obtain information ........................................ 144 

3.2.2.3. National environmental report ...................................................... 144 

3.2.2.4. Public environmental education ................................................... 145 

4. EXEMPTIONS TO PUBLIC ACCESS AND THE OVERRIDES ................... 146 

5. ENFORCING THE RIGHT TO ACCESS ENVIRONMENTAL 

INFORMATION .................................................................................................. 150 

6. CONCLUSION ................................................................................................ 152 

CHAPTER 5 PUBLIC ACCESS TO ENVIRONMENTAL INFORMATION: 

NIGERIAN LAW AND PRACTICE IN COMPARATIVE PERSPECTIVE..153 

1. INTRODUCTION ............................................................................................ 153 

2. ACCESS TO ENVIRONMENTAL INFORMATION: ISSUES ON SCOPE .. 154 

2.1. The Meaning of ‘Environmental Information’........................................... 154 

2.2. The Format of the Information .................................................................. 155 

2.3. The Beneficiary of the Right of Access ...................................................... 155 

2.4. The Bodies Obliged to Provide Access ...................................................... 157 

3. THE PUBLIC’S RIGHT OF ACCESS TO ENVIRONMENTAL 

INFORMATION .................................................................................................. 163 

3.1. ‘Passive’ Access To Environmental Information....................................... 163 

3.1.1. The request and the right of access ..................................................... 163 

3.1.2. The response ....................................................................................... 166 

3.1.2.1. Where the public institution holds the environmental information 

requested .................................................................................................... 166 

3.1.2.2. Where the Public Authority/Institution does not hold the 

Environmental Information Requested ..................................................... 169 

3.1.2.3. Where the Request for Environmental Information is refused ..... 171 



  

x 

 

3.1.2.4. Where the information/document requested contains exempted 

materials .................................................................................................... 172 

3.1.3. The charge ........................................................................................... 172 

3.2. ‘Active’ Access to Environmental Information .......................................... 175 

3.2.1. Effective access to information and ICT ............................................. 177 

3.2.2. Specific Environmental Information (and Obligations) under the Active 

Duty to Collect and Disseminate Information .............................................. 179 

3.2.2.1. Emergency information ................................................................ 179 

3.2.2.2. Information to help obtain Information ........................................ 180 

3.2.2.3. National environmental report ...................................................... 181 

3.2.2.4. Public environmental education ................................................... 182 

3.2.3. Helping NGOs Help ............................................................................ 184 

4. EXEMPTIONS TO PUBLIC ACCESS AND THE OVERRIDES ................... 188 

4.1. An Analysis of the Exemptions and Overrides ........................................... 188 

4.2. Exemptions not provided for ...................................................................... 192 

5. ENFORCING THE RIGHT TO ACCESS  (ENVIRONMENTAL) 

INFORMATION .................................................................................................. 194 

6. CONCLUSION ................................................................................................ 198 

CHAPTER 6 PUBLIC PARTICIPATION IN ENVIRONMENTAL 

DECISION-MAKING: INTERNATIONAL BEST PRACTICE 

PRINCIPLES…………………………………………………………………......200 

1. INTRODUCTION ............................................................................................ 200 

2. PUBLIC PARTICIPATION IN GOOD FAITH ............................................... 201 

3. PUBLIC PARTICIPATION IN ACTIVITY-SPECIFIC DECISIONS ............ 203 

3.1. Issues on Scope .......................................................................................... 203 

3.1.1. Who can participate? .......................................................................... 203 

3.1.2. The body required to ensure participation ......................................... 206 

3.1.3. Activities in which public participation is required ............................ 209 

3.2. The Public Participation Process .............................................................. 211 

3.2.1. The duty to effectively inform the public concerned ........................... 211 

3.2.2. Early public participation ................................................................... 216 

3.2.3. Reasonable time frames between phases of public participation ....... 219 

3.2.4. The right of the public to contribute ................................................... 222 



  

xi 

 

3.2.5. The duty to consider and communicate ............................................... 223 

3.2.6. Periodic public participation .............................................................. 226 

4. PUBLIC PARTICIPATION IN NON-ACTIVITY-SPECIFIC DECISIONS .. 227 

4.1. Public Participation Concerning Plans, Programmes and Policies ......... 228 

4.2. Public Participation Concerning Executive Regulations and Other Legally 

Binding Instruments .......................................................................................... 232 

5. ENFORCING THE RIGHT TO PARTICIPATE IN ENVIRONMENTAL 

DECISION-MAKING .......................................................................................... 233 

6. CONCLUSION ................................................................................................ 234 

CHAPTER 7 PUBLIC PARTICIPATION IN ENVIRONMENTAL 

DECISION-MAKING: NIGERIAN LAW AND PRACTICE IN 

COMPARATIVE PERSPECTIVE…………………………………………….. 236 

1. INTRODUCTION ............................................................................................ 236 

2. PUBLIC PARTICIPATION IN ACTIVITY-SPECIFIC DECISIONS ............ 237 

2.1. Issues on Scope .......................................................................................... 237 

2.1.1. Who can participate? .......................................................................... 237 

2.1.2. The body required to ensure participation ......................................... 240 

2.1.3. Activities in which public participation is required ............................ 242 

2.2. The Public Participation Process .............................................................. 245 

2.2.1. The duty to effectively inform the public concerned ........................... 245 

2.2.2. Early public participation ................................................................... 250 

2.2.3. Reasonable time frames between phases of public participation ....... 254 

2.2.4. The right of the public to contribute ................................................... 256 

2.2.5. The duty to consider and communicate ............................................... 263 

2.2.6. Periodic public participation .............................................................. 265 

3. PUBLIC PARTICIPATION IN NON-ACTIVITY-SPECIFIC DECISIONS .. 266 

3.1. Public Participation Concerning Plans, Programmes and Policies ......... 266 

3.2. Public Participation Concerning Executive Regulations and Other Legally 

Binding Instruments .......................................................................................... 269 

4. ENFORCING THE RIGHT TO PARTICIPATE IN ENVIRONMENTAL 

DECISION-MAKING .......................................................................................... 271 

5. CONCLUSION ................................................................................................ 277 

CHAPTER 8 CONCLUSION…………………………………………………...279 



  

xii 

 

BIBLIOGRAPHY………………………………………………………………...284 

BOOKS ................................................................................................................... 284 

ARTICLES .............................................................................................................. 289 

CHAPTERS IN EDITED COLLECTIONS ..................................................................... 299 

REPORTS ................................................................................................................ 308 

CONFERENCE PRESENTATIONS .............................................................................. 312 

NEWSPAPERS AND MEDIA REPORTS ...................................................................... 314 

OTHER MATERIALS ............................................................................................... 317 

TABLE OF INTERNATIONAL INSTRUMENTS……………………………322 

TABLE OF LEGISLATION AND POLICIES…………………………………325 

TABLE OF CASES………………………………………………………………327 

 

 



  

1 

 

Chapter 1 

INTRODUCTION 

 

1. RESEARCH STATEMENT 

This thesis is centrally concerned with a discussion and comparative analysis 

that seeks to answer the question of whether, or to what extent, Nigerian laws and 

practices on public participation in environmental matters are in consonance with 

what may be considered international best practice in this field, and, where it is found 

to be inadequate, how best the status quo in Nigeria can be improve to meet those 

standards in order to ensure better public participation. Essentially, this thesis aims to 

analyse and, where necessary, recommend reforms to Nigerian laws relating to public 

participation in environmental matters, as a fundamental contribution to engendering 

and sustaining better practices in this regard. This analysis and law-reform exercise 

will be uniquely carried out on the basis of a body of international best practice 

principles that, it is argued, is politically and legally relevant to Nigeria. This will be 

done in general consideration of some socio-political and economic factors in the 

country that are relevant to environmental public participation. And to add meaning 

and context to this enterprise, the value of (striving for) an effective legal system on 

public participation in environmental governance in Nigeria will, within reasonable 

limits, be addressed in this thesis from a historical, practical and theoretical 

perspective. 

Thematically, this thesis focuses on ‘public participation’ in environmental 

governance from a procedural perspective, in terms of: (1) public access to 

environmental information; and (2) public access or participation in environmental 

decision-making processes. So even though it is widely understood that ‘public 

participation’ is a ‘nebulous concept’ which defies general definition for several 

reasons,
1
 there is overarching agreement in the literature that the twin aforementioned 

                                                           
1
 See NP Spyke, ‘Public Participation in Environmental Decision-Making at the New Millennium: 

Structuring New Spheres of Public Influence’ (1999) 26 Boston College Environmental Affairs Law 

Review 263, 267. 
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participatory elements in their diverse forms are integral aspects of the ‘public 

participation’ concept.
2
 And even though the twin concepts are usually treated 

separately in law considering their individual value, the vital interrelationship 

between them is trite: public participation in environmental decision-making without 

environmental access to information ‘would seldom advance beyond shots in the 

dark’,
3
 and in many cases, access to environmental information is only valuable if the 

information can meaningfully be put to use in a decision-making context. 

In addition, it is important to acknowledge the procedural concept of ‘public 

access to justice in environmental matters’ as the third major ‘pillar’ of the notion of 

‘public participation’ in environmental governance. In its broad form, this theme of 

‘access to justice’ is essentially concerned with the right of the public to access 

judicial and administrative review procedures in order to enforce an environmental 

obligation or seek a remedy for an alleged or potential breach of a substantive or 

procedural environment-related right, in order to ensure effective compliance with, or 

implementation of the relevant environment-related law. It is noteworthy that, under 

this broad notion of ‘access to justice’, there is immense opportunity for non-judicial 

public institutions in general (and not only courts) to play a significant role in the 

enforcement of environmental rights through the institution of administrative review 

procedures. Such administrative procedures will usually be created as a first tier 

access route to justice before the opportunity to approach a court. By design, such 

administrative routes can help aggrieved right holders avoid traditional potential 

limitations to seeking remedies through a court of law – like complex court 

procedures, excessive delays in disposal of cases, prohibitive costs etc. – which are 

usually more pronounced in developing countries like Nigeria as this thesis will later 

show. 

However, this thesis will aptly explore the ‘access to justice’ theme only as it 

relates to enforcing the rights of the public to access environmental information and 

                                                           
2
 See TC Beierle and J Cayford, Democracy in Practice: Public Participation in Environmental 

Decisions (Washington: Resources for the Future, 2002) 6; and DN Zillman, ‘Introduction to Public 

Participation in the Twenty-first Century’, in DN Zillman, AR Lucas and G Pring (eds), Human 

Rights in National Resource Development: Public Participation in the Sustainable Development of 

Mining and Energy Resource (Oxford: Oxford University Press, 2002) 1, 2. 
3
 NAF Popovic, ‘The Right to Participate in Decisions that Affect the Environment’ (1993) 10 Pace 

Environmental Law Review 683, 694. 
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participate in environmental decision-making processes. This limited discussion of 

the ‘access to justice’ theme in this thesis is justified on the grounds that: firstly, it is 

all that is needed the achieve the specific aim of this research; and secondly, the 

unabridged concept of ‘access to justice in environmental matters’ is one that will be 

more properly and adequately explored in a different piece of research – considering 

the word limit of this particular research, including a separate analysis of the fuller 

concept of ‘access to justice’ would mean the thesis would be spread too thin (in 

terms of the number of issues analysed), with the implication being a negative impact 

on the depth of the analysis throughout the thesis.  

Moving on, although relatively meaningful progress has been made at the 

international environmental law level with respect to action-based legal regimes on 

the twin issues of public access to environmental information and decision-making 

processes, action in this regard seems almost non-existent in Nigeria. The facts 

surrounding the popular Ogoniland case – Social and Economic Rights Action Centre 

(SERAC) and another v Nigeria
4
 – (discussed later) lends credence to this position. 

The extensive environmental degradation over the years being perpetuated by the 

Nigerian government and private corporations in the Niger Delta and around the 

country, and the impact of this upon the wellbeing of the public who for many years 

have, in diverse ways, protested their lack of access to environmental information and 

decision-making processes that affects them, all raise serious questions about the 

value or adequacy of Nigeria’s environmental procedural laws and practices, where 

they exist. And considering that Nigeria has ratified and signed many international 

environmental law regimes that require it to legally guarantee environmental public 

participation rights within the country, one’s curiosity is aroused as to the extent to 

which this expectation has been met by Nigeria. It is largely against this background, 

which will be elaborated on in this thesis, that an in-depth research relating to 

Nigeria’s environmental procedural laws and their potential to engender and sustain 

effective and acceptable practices was considered a valuable exercise.  

In general, in employing a unique elaborate transnational comparative 

methodology in the analysis and argument for reform of Nigerian laws and practices 

                                                           
4
 (2001) AHRLR 60. 
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on access to environmental information and decision-making processes in efforts to 

unravel the research question, this thesis threads a novel path that represents a 

valuable contribution to the field of procedural environmental rights. Generally, in 

the least, the discussion in this thesis will clarify and deepen understanding of the 

developmental trends and current status of environmental public participation rights 

in Nigeria and in the international scene (as relevant to Nigeria). It will also enable 

the relevant Nigerian public institutions take the necessary actions to strengthen the 

legal regimes on the subject matters and their implementation, where necessary. 

Generally, the analysis will substantiate and improve understand of Nigeria’s status in 

relation to its international environmental law obligations and commitments on public 

participation rights, and aid public institutions in bring the country into compliance 

with the latter, and to better ensure the practical realisation of the ideals of the 

relevant laws. 

2. SETTING THE SCENE 

It is not possible to justifiably pinpoint the exact time in human history when 

public participation, in terms of public access to environmental information and 

decision-making processes, started. While it may well be the case that there is not 

much written on the history of this subject,
5
 it is clear that it has been practiced from 

prehistoric times – ‘[w]e can trace it from the earliest humans gathering around a fire 

collectively planning a hunt and other communal activities’.
6
 It has also being posited 

that its ‘roots run deep in many cultures’
7
 including those in Nigeria (as will be 

discussed in chapter 2), and as some argue, the drive to participate is part of human 

nature
8
 and ‘[t]hrough the ages… [humans] have found ways to be heard’.

9
   

                                                           
5
 G Pring and SY Noe, ‘The Emerging International Law of Public Participation Affecting Global 

Mining, Energy, and Resources Development’, in Zillman, Lucas and Pring (eds) (n 2) 11, 17. 
6
 Ibid, 17-18. See also, A Ahmed, ‘Righting Public Wrongs and Enforcing Private Rights’, in C Bruch 

(ed), The New “Public”: The Globalization of Public Participation (Washington DC: Environmental 

Law Institute, 2002) 39-52.    
7
 Pring and Noe (n 5) 17-18. 

8
 See MG Kweit and RW Kweit, Implementing Citizen Participation in a Bureaucratic Society: A 

Contingency Approach (New York: Praeger, 1981) 50; and P Bachrach, The Theory of Democratic 

Elitism: A Critique (Boston: Little, Brown and Co, 1967) 99. 
9
 K van der Zwiep, ‘Public Participation as an Instrument for Environmental Protection’, in MT Nagy 

and others (eds), Regional Environmental Centre for Central and Eastern Europe (REC), Manual on 

Public Participation in Environmental Decisionmaking: Current Practices and Future Possibilities in 
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Contemporarily however, on the international scene, it is understood that the 

laws, albeit limited, on public access to environmental information and decision-

making processes can be traced as far back as the early 1900s.
10

 Nonetheless, the 

1948 Universal Declaration on Human Rights,
11

 in view of its Articles 19 and 20 (on 

access to information and right to association), has been identified as having 

‘provided the kernels for generalised rights’ on public access to information and 

decision making processes;
12

 seemingly a build up from the first session of the UN in 

1946, where the UN General Assembly established in Resolution 59(1) that 

‘[f]reedom of information is a fundamental human right and is the touchstone of all 

the freedoms to which the United Nations is consecrated’. Likewise, the 1966 

International Covenant on Civil and Political Rights (ICCPR)
13

 guarantees the 

‘freedom to seek, receive and impart information and ideas of all kinds’.
14

 A similar 

provision is contained in various regional human rights instruments,
15

 and is widely 

interpreted as entailing not just a negative duty which constrains governments from 

restricting access to information, but also imposes a positive duty on states to ensure 

a public right of access to information.
16

  

                                                                                                                                                                     
Central and Eastern Europe (Budapest, 1994), available at: 

http://archive.rec.org/REC/Publications/PPManual/FeeBased/ch12.html. 
10

 See the 1909 International Boundary Waters Treaty (between US and Canada). 
11

 10 December 1948, UNGA Res 217A (III), UN Doc. A/810, 71.  
12

 C Bruch and M Filbey, ‘Emerging Global Norms of Public Involvement’, in Bruch (ed) (n 6) 1, 3. 
13

 16 December 1966, 999 UNTS 171. 
14

 Ibid, art 19(2). 
15

 See European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), 

213 UNTS 221, 4 November 1950, art 10; American Convention on Human Rights (ACHR), 22 

November 1969, 1144 UNTS 123, art 13; and the African Charter on Human and Peoples’ Rights 

(ACHPR), 27 June 1981, 1520 UNTS 217, art 9. 
16

 For the ACHR, see: Claude Reyes v Chile, Inter-Am Ct H R (series C) No 151, 19 September 2006, 

para 77, and Inter-American Declaration of Principles on Freedom of Expression, approved by the 

Inter-Am CHR at its 108
th 

Session, 19 October 2000, Principle 4; for the ACHPR, see: Declaration of 

Principles on Freedom of Expression in Africa, approved by the Afr Comm on Hum and Peoples’ 

Rights at its 32
nd

 Session, 23 October 2002, arts I and IV(1); and for a more limited but developing 

interpretation under the ECHR, see: Sdružení Jihočeské Matky v Czech Republic, ECtHR, Application 

no. 19101/03, 10 July 2006, Társaság A Szabadságjogokért v Hungary, ECtHR, Application no. 

37374/05, 14 April 2009, para 35, and W Hins and D Voorhoof, ‘Access to State-Held Information as 

a Fundamental Right under the European Convention on Human Rights’ (2007) 3 European 

Constitutional Law Review 114-126.  

http://archive.rec.org/REC/Publications/PPManual/FeeBased/ch12.html
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Further, key to the development of the public right to participation in 

decision-making processes is the human right to political participation
17

 as provided 

in Article 25 of the ICCPR: 

Every citizen shall have the right and the opportunity…: 

(a) To take part in the conduct of public affairs, directly or through freely chosen 

representatives; 

(b) To vote and to be elected at genuine periodic elections...
18

 

The above provision clearly reflects two elements – the right to take part in 

‘public affairs’ (a terms which ‘covers all aspects of public administration, and the 

formulation and implementation of policy’ at all levels of government
19

) and the right 

to vote and be voted for. It is in this light that Schwartz generally asserts that Article 

25(a) should be recognised as encompassing and guaranteeing the public right to 

participate in environmental decision-making processes and access environmental 

information (in order to fully realise that participatory right),
20

 subject only to 

reasonable restrictions. Although the UN Human Rights Committee (‘the 

Committee’) had, arguably, erroneously interpreted Article 25 as only relating to 

elected representatives and appointed officials in the case of Marshall and Ors v 

Canada,
21

 thus drawing criticism,
22

  commendably, a 1999 UN General Assembly 

Resolution rebuts the Committee’s narrow interpretation of Article 25 as it provides 

that the latter includes:  

…the right, individually and in association with others, to submit to 

governmental bodies and agencies and organizations concerned with public 

affairs criticism and proposals for improving their functioning and to draw 

                                                           
17

 J Ebbesson, ‘The Notion of Public Participation in International Environmental Law’ (1997) 8 

Yearbook of International Environmental Law 51, 70. 
18

 For a similar provision, see ACHR, art 23; and ACHPR, art 13. 
19

 UN Human Rights Committee, ‘General Comment No. 25: The Right to Participate in Public 

Affairs, Voting Rights and the Right of Equal Access to Public Service (Art. 25)’, 

CCPR/C/21/Rev.1/Add.7, adopted at the Committee’s 57
th

 session, 12 July 1996, para 5. 
20

 ML Schwartz, ‘International Legal Protection for Victims of Environmental Abuse’ (1993) 18 Yale 

Journal of International Law 362, 369-370.  
21

 Communication No 205/l986, UN Doc CCPR/C/43/D/205/l986 (1991). 
22

 Eg see Ebbesson (n 4) 70-72. 
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attention to any aspect of their work that may hinder or impede the promotion, 

protection and realization of human rights and fundamental freedoms.
23

 

Considering the above and more, it has been strongly asserted that public 

access to environmental information and decision-making measures draw from, and 

are rooted in the more general and established human rights.
24

 Hence it is not 

surprising to find, for example, that even though the focus of a regime like the UN 

Economic Commission for Europe (UNECE) Convention on Access to Information, 

Public Participation in Decision-Making, and Access to Justice in Environmental 

Matters
25

 (Aarhus Convention) (an important source in this thesis) is on 

environmental procedural rights, it does recognise in its preamble the vital link 

between public access to environmental information and decision-making processes 

and ‘the enjoyment of basic human rights’. It is in this light that a number of 

international/regional human rights authorities have read the public right to access 

environmental information and decision-making processes into various established 

human rights, albeit from the limited anthropocentric perspective.  

For example, the public right to participate in environmental decision-making 

processes has been founded by the Committee in several cases
26

 on Article 27 of the 

ICCPR which provides that ‘[i]n those States in which ethnic, religious or linguistic 

minorities exist, persons belonging to such minorities shall not be denied the right, in 

community with the other members of their group, to enjoy their own culture, to 

profess and practise their own religion’. Regarding this provision, the Committee had 

made clear that ‘[t]he enjoyment of those [minorities, religious and cultural] rights...  

require [states to put in place]... measures to ensure the effective participation of 

                                                           
23

 UNGA Declaration on the Right and Responsibility on Individuals, Groups and Organs of Society 

to Promote and Protect Universally Recognised Human Rights and Fundamental Freedoms, Annex to 

the General Assembly Resolution, A/Res/53/144, 8 March 1999, art 8. 
24

 See G Händl, ‘Human Rights and Perfection of the Environment’, in A Eide, C Krause and A Rosas 

(eds), Economic, Social and Cultural Rights: A Textbook (2
nd

 edn, The Hague: Kluwer Law 

International, 2001) 303, 318.  
25

 25 June 1998, 2161 UNTS 447, available at: 

http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf. 
26

 See Ilmari Lansman and Ors v Finland (1996) ICCPR Comm No 511/1992, para 9.5, and Apirana 

Mahuika and Ors v New Zealand (2000) ICCPR Comm No 547/1993, para 9.8. 

http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
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members of minority communities in decisions which affect them’.
27

 Other existing 

human rights that have been mobilised and reinterpreted as guaranteeing to an extent 

the public right to environmental information (whether or not requested) and 

decision-making processes, include the right to life,
28

 the right to private and family 

life,
29

 the right to health and the right to a satisfactory environment.
30

  

At this juncture it is important to briefly note that although Nigeria has 

ratified the ICCPR, it is yet to implement it domestically in line with section 12 of the 

1999 Constitution of the Federal Republic of Nigeria which provides that treaties 

ratified by Nigeria are only enforceable in Nigeria if they are enacted into law by the 

National Assembly (Parliament). However, in reality, the Nigerian Constitution 

contains similar human rights provisions to the ICCPR, but it is felt that 

domesticating the ICCPR would probably make the interpretation and application of 

its provisions at the international level more influential in the local jurisdiction.
31

 

Nonetheless, Nigeria still owes an international obligation to domestically and fully 

make directly effective the rights and obligations contained in the treaties it has 

ratified. 

Although many international initiatives on the environment, both soft and 

hard laws, continued to harp on the themes of public access to environmental 

information and decision-making processes,
32

 it was the 1992 Rio Declaration on 

Environment and Development (Rio Declaration)
33

 that ‘crystallized the emerging 

                                                           
27

 UN Human Rights Committee, ‘General Comment No. 23: The Right of Minorities (Art 27)’, 

CCPR/C/21/Rev.1/Add.5, adopted at the Committee’s 50
th

 session, April 1994, para 7 and para 6.1.  
28

 Eg see Oneryildiz v Turkey [2004] ECHR 657, paras 62 and 84-88 (on accessing environmental 

information). See also Maya indigenous community of the Toledo District v. Belize, Case 12.053, 

Report No 40/04, Inter-Am CHR (2004), para 154-155 (on participation in environmental decision-

making). 
29

 Eg, Guerra v Italy (1998) 26 EHRR 357, paras 50-54, and McGinley and Egan v United Kingdom 

(1999) 27 EHRR 1, paras 97 and 101 (on accessing environmental information); Taskin v Turkey 

(2006) 42 EHRR 50, para 118–119 (on participation in environmental decision-making); and the 

Maya case (n 28). 
30

 Eg see Ogoniland case (n 4) paras 44, 53, and 70-71 (on access to environmental information and 

decision-making processes). 
31

 See E Egede, ‘Bringing Human Rights Home: An Examination of the Domestication of Human 

Rights Treaties in Nigeria’ (2007) 51 (2) Journal of African Law 249, 273. 
32

 See Pring and Noe (n 5) 28-50. 
33

 Adopted by the UN Conference on Environment and Development (UNCED), 3-14 June 1992, 

(1992) 31 ILM 874. 
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norms’
34

 of those themes, and made them a significant topic in the international 

environmental law and policy arena. Particularly, Principle 10 of the Rio Declaration 

which is signed by almost every nation, including Nigeria, provides that: 

Environmental issues are best handled with participation of all concerned 

citizens, at the relevant level. At the national level, each individual shall 

have appropriate access to information concerning the environment that is 

held by public authorities, including information on hazardous materials 

and activities in their communities, and the opportunity to participate in 

decision-making processes. States shall facilitate and encourage public 

awareness and participation by making information widely available. 

Effective access to judicial and administrative proceedings, including 

redress and remedy, shall be provided.
35

 

The significance of Principle 10 in the field of international environmental 

law cannot be overstated. Since the institution of Principle 10, apart from Agenda 21 

which slightly elaborates on the principle,
36

 a plethora of international/regional 

environmental law initiatives have incorporated elements of Principle 10,
37

 chief of 

which is the popular Aarhus Convention. Even international institutions such as the 

World Bank,
38

 World Trade Organisation,
39

 and the African Development Bank
40

 

have also had their programmes influenced and underpinned by Principle 10. And 

although several countries admit that more still needs to be done in this regard, it is 

acknowledged that Principle 10 has objectively helped to progress national 

                                                           
34

 Bruch and Filbey (n 12).  
35

 See also, Principle 22.  
36

 See Agenda 21, ch 8. 
37

 Eg see Memorandum of Understanding for Cooperation on Environment Management in East 

Africa (for Kenya, Tanzania, and Uganda), done at Nairobi, Kenya, 22 October 1998; and the 

Organization of American States Inter-American Strategy for the Promotion of Public Participation in 

Decision Making for Sustainable Development (OAS Public Participation Strategy), done at 

Washington DC, USA, 13-14 April 2000. For more, see Bruch and Filbey (n 12) 1, 5. 
38

 See N Bernasconi-Osterwalder and D Hunter, ‘Democratizing Multilateral Development Banks’, in 

Bruch (ed) (n 6) 151-164. 
39

 See N Gertler and E Milhollin, ‘Public Participation and Access to Justice in the World Trade 

Organisation, in Bruch (ed) (n 6) 193-202.    
40

 See A Fall, ‘Implementing Public Participation in African Development Bank Operations’, in Bruch 

(ed) (n 6) 165-174. 
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legislation and practice in environmental democracy.
41

 Thus, Principle 10 has been 

kept on the front burner of discussions in environmental law, and its status has risen 

far beyond that of a mere soft law.  

In fact, Händl had argued as at 1992 that based on the human rights root of the 

public right to access environmental information and decision-making processes and 

their implementation in many countries, the twin concepts ‘warrant our unreserved 

endorsement as internationally protected rights: their normative reach is well-defined, 

their claim to potential universal validity believable’.
42

 And in 2012, he further 

argued that the significance of Principle 10 ‘ha[s] coalesced to the point where the 

normative provisions of Principle 10 must be deemed legally binding…today the 

rights of access to information, public participation, and access to justice arguably 

represent[s] established human rights’
43

 which states must guarantee. In a similar 

vein, there is increasing support for the growing notion that, since Principle 10 is 

widespread in laws and has gained wide acceptance among states (opinion juris), it 

has or may have acquired the status of general or customary international law.
44

 After 

all, the International Court of Justice (ICJ) recently held in the Pulp Mills case 

(Argentina v Uruguay)
45

 that an environmental impact assessment (EIA) in a 

transboundary context (which as a general principle should necessarily involve public 

consultation and access to related environmental information
46

) is now considered a 

                                                           
41

 J Foti, ‘Rio+20 in The Rear View: Countries Commit to Improve Environmental Democracy’, WRI 

Insight, 2 July 2012, available at: http://insights.wri.org/news/2012/07/rio20-rear-view-countries-

commit-improve-environmental-governance. 
42

 G Händl, ‘Human Rights and Protection of the Environment: A Mildly “Revisionist” View’, in C 

Trindade (ed), Human Rights, Sustainable Development and the Environment (San José: IIDH/BID, 

1992) 117, 139-140. 
43

 G Händl, ‘Declaration of the United Nations Conference on the Human Environment (Stockholm 

Declaration), 1972 and the Rio Declaration on Environment and Development, 1992’, UN 

Audiovisual Library of International Law (2012), 6, available at: 

http://untreaty.un.org/cod/avl/pdf/ha/dunche/dunche_e.pdf. 
44

 A growing view highlighted in C Bruch, ‘Legal Frameworks for Public and Stakeholder 

Involvement’, a presentation at the Regional Workshop on Public Participation in International Waters 

Management in Latin America and the Caribbean, held in Montenegro, Uruguay, on 6-9 December 

2006, available at: http://iwlearn.net/abt_iwlearn/events/workshops/p2/20061207/p2lac07-bruch. 
45

 Judgment, ICJ Reports 2010, 14, available at: http://www.icj-cij.org/docket/files/135/15877.pdf. 
46

 A Boyle, ‘Pulp Mills Case: A Commentary’, 3, available at: 

http://www.biicl.org/files/5167_pulp_mills_case.pdf.  

http://insights.wri.org/news/2012/07/rio20-rear-view-countries-commit-improve-environmental-governance
http://insights.wri.org/news/2012/07/rio20-rear-view-countries-commit-improve-environmental-governance
http://untreaty.un.org/cod/avl/pdf/ha/dunche/dunche_e.pdf
http://iwlearn.net/abt_iwlearn/events/workshops/p2/20061207/p2lac07-bruch
http://www.icj-cij.org/docket/files/135/15877.pdf
http://www.biicl.org/files/5167_pulp_mills_case.pdf
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requirement of ‘general international law’ (and not merely a treaty-based obligation) 

on the ground that the practice ‘has gained so much acceptance among States’.
47

  

While the actual legal status of Principle 10 may be debateable as there are 

other scholars who hold the view that the principle does not reflect general or 

customary international law,
48

 this is however not the place to resolve the issue. It 

nonetheless suffices to argue here that Principle 10 is a fast emerging rule of 

customary international law. Indeed, Cameron and Mackenzie had noted more than a 

decade ago that ‘[w]e can already perceive a broad consensus on the validity of a 

right to access of information and decision-making procedures and there is something 

approaching an international consensus that the citizen must be given rights that can 

be directed at global environmental protection’.
49

 This rising status of Principle 10, 

together with its human rights essence, is arguably sufficient to place a strong moral 

obligation (that is fast approaching a (non-treaty based) legal one) on states like 

Nigeria that are committed to such regimes, to expeditiously ensure that their laws 

and practices are in consonance with the aspirations of those norms. 

3. METHODOLOGICAL APPROACH 

Grounded in its socio-political and theoretical contexts, this research employs 

a mainly doctrinal and comparative approach to realising its multifaceted core 

objective of evaluating and suggesting improvements to Nigerian laws and practices 

in relating to public participation in environmental governance, in view of certain 

international best practice principles and in consideration of relevant social factors. 

As Emeritus Professor Esin Örücü noted, ‘comparative law research is open ended – 

the methodology being dictated by the strategy of the comparative lawyer – and there 

is no standard methodology’.
50

 Her work, together with that of Professor Ralf 

Michaels, and others, provide huge support for the use of ‘international best 

                                                           
47

 Para 205. 
48

 Eg see J Ebbesson, ‘Public Participation’, in D Bodansky, J Brunnee and E Hey (eds), The Oxford 

Handbook of International Environmental Law (Oxford and New York: Oxford University Press, 

2007) 681, 685.  
49

 J Cameron and R Mackenzie, ‘Access to Environmental Justice and Procedural Rights in 

International Institutions’, in A Boyle and M Anderson (eds), Human Rights Approach to 

Environmental Protection (Oxford: Oxford University Press, 1996) 129, 134. 
50

 E Örücü, ‘Developing Comparative Law’, in E Örücü and D Nelken (eds), Comparative Law: A 

Handbook (Oxford and Oregon: Harts Publishing, 2007) 43, 48-49.   
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practice’, as will be employed in this thesis, as a basis for comparison and 

improvement of a national regime.
51

 A fundamental question that necessarily rises at 

this juncture is: as it relates to public access to environmental information and 

decision-making processes, what reasonably constitutes ‘international best practice 

principles’, at least, as will be used in this thesis as a basis for comparison and 

improvement? The answer follows. 

In view of the importance of ensuring public access to environmental 

information and decision-making processes, it is no surprise that a copious amount of 

international environmental regimes contain provisions on these themes as it relates 

to their specific focus.
52

 Examples of such (binding international) regimes that have 

long been ratified by Nigeria, include: the 1972 Convention for the Protection of 

World Cultural and Natural Heritage,
53

 the 1989 Basel Convention on the Control of 

Transboundary Movements of Hazardous Wastes and their Disposal,
54

 the 1992 UN 

Framework Convention on Climate Change,
55

 the 1992 UN Framework Convention 

on Biological Diversity,
56

 the 2000 Protocol on Biosafety to the Convention on 

Biological Diversity,
57

 and the 1994 UN Convention to Combat Desertification in 

Those Countries Experiencing Serious Drought and/or Desertification Particularly in 

Africa.
58

 In addition, notable international ‘soft’ law instruments which contain 

provisions relating to public access to environmental information and decision-

making processes and were approved by Nigeria, include: the Rio Declaration, 

Agenda 21,
59

 as well as the World Charter for Nature.
60

  

Even though the above regimes broadly indicate international best practice as 

it relates to public access to environmental information and decision-making 

                                                           
51

 R Michaels, ‘“One size can fit all” – Some Heretical Thoughts on the Mass Production of Legal 

Transplants’, in G Frankenberg (ed), Order from Transfer: Comparative Constitutional Design and 

Legal Culture – Studies in Comparative Law and Legal Culture Series (Cheltenham and 

Northampton: Edward Elgar Publishing, 2013) 56. 
52

 See Pring and Noe (n 5). 
53

 World Heritage Convention, 6 November 1972, 1037 UNTS 151, see art 27. 
54

 Basel Convention, 22 March 1989, (1989) 28 ILM 657, arts 4 (2)(h) and 10 (4). 
55

 Climate Change Convention, 9 May 1992, (1992) 31 ILM 849, see art 6.  
56

 Biodiversity Convention, 5 June 1992, (1992) 31 ILM 818, arts 13 and 14 (1)(a).  
57

 Biosafety Protocol, adopted 29 January 2000, see art 23.  
58

 Desertification Convention, 17 June 1994, (1994) 33 ILM 1328, see arts 5 (d), 10 (2)(f), and 19. 
59

 14 June 1992, (1992) 31 ILM 874, eg see ch 10, para 10.10 and ch 36. 
60

 28 October 1982, (1983) 22 ILM 455, see arts 15, 18 and 23.  
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processes, their provisions on the subjects are mostly general and brief. 

Consequently, it is necessary to unpack these provisions in order to truly understand 

their import and relevance and enable a useful discussion of what could be done in a 

country like Nigeria to fulfil the aspirations of these provisions. To a reasonable 

extent, the Aarhus Convention has arguably achieved this, even though the 

Convention is not directly applicable to Nigeria since it is not a party to it. It is 

argued here that the Aarhus Convention has reorganised (in a single document), 

clarified and elaborated on legislative and practical steps that would  successfully 

implement the more general access requirements in those international regimes 

referred to above.  

In other words, for a country like Nigeria, it is here argued that developing its 

relevant laws and practices in consideration of the Aarhus Convention is, more or 

less, the same as taking steps to complying with its other direct international 

environmental treaty and soft law commitments in the broad sense.
61

 The contention 

here is not that the general provisions of the Aarhus Convention currently constitute 

general or customary international law which would make them legally binding on 

countries like Nigeria that have not acceded to the regime. Rather, the main argument 

for the Convention’s legal and political relevance to Nigeria is that it is the most 

comprehensive, concrete and coherent interpretative guide available for properly 

implementing Principle 10 norms, which has received wide support and acceptance 

for its potential at the international, regional and national levels of authority, from the 

perspectives of both governments and civil society, as will be further discussed 

below. No other regime in this field has such a reputation, or anything close to it. 

Thus, while Nigeria is not under a direct international legal obligation to follow 

specifically the provisions of the Aarhus Convention, developing its laws and 

practices in consideration of the Convention’s provisions is currently the most widely 

acknowledged way for it to adequately implement Principle 10 norms, from both a 

normative and practical perspective.  

                                                           
61

 See UN Institute for Training and Research (UNITAR), ‘Rio Principle 10 National Profile and 

Action Plan Project’, available at: http://www.unitar.org/egp/rio-principle-10-projects.   

http://www.unitar.org/egp/rio-principle-10-projects
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The above perspective is in line with those of the former UN Secretary-General Kofi 

Annan and UNEP, who lauded the Convention as ‘the most impressive elaboration’
62

 

and ‘advanced articulation’
63

 of Principle 10 of the Rio Declaration. And it is in that 

light that the subsequent chapters of this thesis that frames the international best 

practice principles comparator will make use of the Aarhus Convention (widely held 

as providing procedures which are generally ‘practical, concise and action-

oriented’
64

) as its main theme. Although central to it, the best practice framework 

will not only be made up of the provisions of the Aarhus Convention, but will 

include other provisions of international environmental treaties, soft laws and 

regimes that show the intention of the international community and generally and 

specifically overlap with, or are amplified by, the provisions of the Aarhus 

Convention.. Apart from the Aarhus Convention Implementation Guide (Aarhus 

Guide),
65

 the decisions of the Aarhus Convention Compliance Committee will also 

be used to shed practical light on some provisions of the Convention. The 

Compliance Committee is charged with the responsibility of reviewing compliance 

by Parties to the Aarhus Convention, in terms of their laws and practices, against the 

requirements of the Convention when they received communication from member of 

the public or other sources; its members who are mandated to act in their personal 

capacity (not as representative of their countries) are nominated by NGOs together 

with Signatories and Parties to the regime.
66

  

3.1. International Best Practice Principles: Why the Central use of the Aarhus 

Convention? 

The need to justify the central use of the Aarhus Convention as largely 

embodying international best practice principles (and not only suited to the UNECE 

                                                           
62

 S Stec and S Casey-Lefkowitz, The Aarhus Convention: An Implementation Guide (New York and 

Geneva: UN, 2002), forward. Hereinafter, ‘Aarhus Guide’. 
63

 See, 

http://www.unep.org/dec/onlinemanual/Compliance/NegotiatingMEAs/Transparency/Resource/tabid/

605/Default.aspx. 
64

 RE Hallo, Access to Environmental Information in Europe: The Implementation and Implications of 

Directive 90/313/EEC (The Hague: Kluwer Law International, 1996) 434-435. 
65

 Stec and S Casey-Lefkowitz (n 62). 
66

 See Aarhus Convention, art 15; and Meeting of the Parties to the Aarhus Convention, ‘Decision 1/7: 

Review of Compliance’, doc. ECE/MP.PP/2/Add.8, 2 April 2004, available at: 

http://www.unece.org/fileadmin/DAM/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf. 
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region from whence it emanated) and hence appropriate to measure the status of the 

Nigerian system against its requirements, and use it as a basis for improvement 

where necessary, is fundamental to this thesis. In what follows, an effort is made to 

rationalise the position of Jendroska, who served as the Vice-Chairman of the 

Working Group negotiating the Aarhus Convention, which is in line with the view 

taken in this thesis, that the Convention has the potential to drive and encourage 

countries ‘to keep up with the best “world” standards and practices’ in relation to 

public access to information and decision-making processes in general.
67

   

First, the fact that the Aarhus Convention is a UNECE regional convention is 

trite. But it is more than that. It is also a fruit of the wider international 

environmental and human rights laws considering that it was inspired by, and firmly 

rooted in a number of such key international initiatives.
68

 Apart from recognising the 

link between public participation and ‘the enjoyment of basic human rights’, the 

Convention in its preamble makes reference to Principle 1 of the Stockholm 

Declaration, Principle 10 of the Rio Declaration (which popularised the three 

‘pillars’ of public participation that were adopted in the Aarhus Convention
69

), as 

well as the World Charter for Nature. It is therefore argued that the Aarhus 

Convention to a large extent simply serves to further articulate the norms of these 

international initiatives that apply widely and constitute a standard for many nations 

across the world, including Nigeria which has committed itself to them. The most 

important case to substantiate this argument about the global significance of the 

Aarhus Convention is probably Taskin v Turkey.
70

 In this case, the fact that Turkey 

had not signed the Aarhus Convention did not stop the ECtHR from directly reading 

                                                           
67

 J Jendroska, ‘UNECE Convention on Access to Information, Public Participation in Decision-

Making and Access to Justice in Environmental Matters: Towards more Effective Public Involvement 

in Monitoring Compliance and Enforcement in Europe’, a paper delivered at the 5
th

 International 

Conference on Environmental Compliance and Enforcement, held in California, USA, on November 

16-20 1998, 153, 160, available at: http://www.inece.org/5thvol1/jendroska.pdf. 
68

 See M Visar, The Transposition of the Convention on Access to Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters (The Aarhus Convention) with the 

legislation of Kosovo (The Regional Environmental Center (REC) for Central and Eastern Europe, 

March 2006) 8. 
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70

 (2006) 42 EHRR 50. 
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the provisions of the Convention into the ECHR (to which Turkey is a party) ‘in a 

particularly extensive form’ in deciding the matter.
71

  

Also, the Aarhus Convention was arguably drafted to have an ‘international 

outlook’ and to be acceptable in many societies across the world, hence it is uniquely 

open for ratification by any member state of the UN subject to the approval of the 

Meeting of the Parties to the Convention.
72

 Already, among other non-UNECE 

countries (not yet named), Cameroon and Mongolia have formally expressed their 

interest in acceding to the Convention to the latter’s secretariat,
73

 which increasing 

interest has caused the Meeting of the Parties to the Convention to adopt procedural 

and more detailed steps for approving the accession of non-UNECE countries.
74

  

This argument is made based on the fact that the Convention benefitted from 

considerations that extended beyond government perspectives, a single continent, or 

one only relevant to developed countries with developed democracies. This point is 

evidenced by the fact that European and Central Asian countries (as members of the 

UNECE), including largely established democracies (e.g. the UK) and countries with 

teething democracies (e.g. Kazakhstan), as well as ‘developed countries’ (e.g. the 

UK) and ‘countries in transition’ or ‘developing countries’ (e.g. Kazakhstan), were 

all involved in negotiating the Aarhus Convention. Furthermore, the extensive public 

participation in the initiation
75

  and creation of the Aarhus Convention, ‘arguably 
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Extraordinary Session of the Meeting of the Parties’, doc. ECE/MP.PP/2010/2, 15 October 2010, 4-5, 

available at: 

 http://www.unece.org/fileadmin/DAM/env/pp/prtr/docs/2011/ece_mp.pp_2010_2_eng.pdf; for 

Mongolia, see Meeting of the Parties to the Aarhus Convention, ‘Report of the Fourth Session of the 

Meeting of the Parties’, doc. ECE/MP.PP/2011/2, 19 August 2011, 9, available at: 

http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/Post_Session/ece.mp.pp.2011.2.eng.

pdf.  
74

 Meeting of the Parties to the Aarhus Convention, ‘Decision IV/5 on Accession to the Convention by 

non-United Nations Economic Commission for Europe Member States’, doc. 

ECE/MP.PP/2011/CRP.3, 1 June 2011, available at: 

http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/ece_mp_pp_2011_CRP_3_Accessio

n_e.pdf.  
75

 J Wates, ‘NGOs and the Aarhus Convention’, in T Treves and others (eds), Civil Society, 

International Courts and Compliance Bodies (The Hague: TMC Asser Press, 2005) 167, 177. 
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unprecedented in the history of international law’,
76

 makes the regime the most 

public-access-friendly environmental treaty with its provisions generally extend 

beyond the traditional restrictive views of government. After extensive consultation, 

representing the views of hundreds of non-state entities and interested individuals 

from diverse countries, NGO delegates, armed with a wealth of vital information on 

access experiences, participated in negotiating and drafting of the Aarhus Convention 

‘on a more or less equal basis’ with country representatives.
77

 

Therefore, as should be expected, the Convention largely reflects principles 

or rights which has been broadly viewed as ‘universal in nature’;
78

 ‘a fundamental 

step in the process of worldwide democratisation’ especially for countries ‘with no 

traditions of citizen participation and responsible environmental law-making’;
79

 and 

having the ‘potential to serve as a global framework for strengthening citizens’ 

environmental rights’ and ‘the application of Principle 10 in other regions of the 

world’, according to Kofi Annan.
80

 Consequently, the Convention’s principles can be 

applied, with relevant adaptation, in countries around the world, especially those that 

have chosen a democratic system of government, like Nigeria.
81

  

In light of the above,  one can find that even states like Nigeria that have not 

signed the Convention look to it for guidance when drawing up or evaluating the 

status of their access laws as it relates to the environment;
82

 examples include 

Brazil
83

 and Mauritius,
84

 respectively. The intercontinental relevance of the Aarhus 
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77
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Some Lessons from the Italian Experience’ (2003) 5 (3) Environmental Law Review 170. 
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 Aarhus Guide, forward. 
81

 See Hallo (n 77) 62. 
82
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the Meeting of the Parties’, in Pallemaerts (ed) (n 77) 383, 395. 
83
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Convention has also been acknowledged by the Organisation of American States 

(OAS) (made up of all 35 independent states of the Americas) in its adopted Public 

Participation Strategy (formed with input from governments and civil society groups 

in all OAS states).
85

 This Public Participation Strategy which broadly aims to 

promote proper implementation of Principle 10 in the Americas, generally draws on 

the Aarhus Convention to support its recommendations, and recognises it as a 

‘landmark’ regime and a ‘good example’ of formalised Principle 10 rights that ‘has 

become a useful mechanism’ for ensuring proper implementation of the latter.
86

  

Similarly, with the support of the UN Economic Commission for Latin America and 

the Caribbean (UNECLAC), several UNECLAC countries that are currently 

furthering the process of realising a regional convention for the implementation of 

Principle 10, have explicitly indicated that such an instrument will possibly be based 

on the Aarhus Convention, among others that have been influence by the 

Convention.
87

 ‘A number of other regions of the world show a strong interest in the 

Aarhus Convention and are discussing the development of similar obligations’.
88

  

The following position of Professor Ralf Michaels sheds some light as it 

relates to the expansive value of the Aarhus Convention, in view of preceding and 

succeeding arguments: ‘[t]his approach is analogous to universalism [in a generally 

sense] in comparative law (footnote omitted). Notably, because the standard is not, 

ideally, drawn from one background but instead incorporates worldwide differences’ 

it can be reasonably used for the reform and improvement of laws and practices in 

many countries around the world which may even have somewhat different legal and 

political cultures.
89

 To facilitate this, the Aarhus Convention provides for some 

                                                                                                                                                                     
84
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86
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87
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 Michaels (n 51) 68.  
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‘flexibility’ in deciding how some of its obligations will be implemented ‘in view of 

the varying legal systems and governance capacities of various Parties across the 

UNECE region’,
90

 and was drawn up with the conviction that its implementation 

‘will contribute to strengthening democracy’.
91

 This is what has been, and is still 

being, achieved in Central and East European states and Newly Independent States 

that are Parties to the Aarhus Convention, where, even though more still needs to be 

done, the Convention has positively impacted on ‘national legislation, national 

practices, and national attitudes’ in opening up secretive and exclusive systems of 

governance that used to exist in those states.
92

 And sharing similar political history 

with the aforementioned states, the same can be achieved in Nigeria by generally 

adapting and applying principles similar to those in the Aarhus Convention.  

A further testament to the expansive influence of the Aarhus Convention is 

that new international environmental instruments are now being inspired by the 

Aarhus Convention, for instance, the UNEP Manual on Compliance with and 

Enforcement of Multilateral Environmental Agreements.
93

 Importantly, the same can 

also be said of the 2010 UNEP Guidelines for the Development of National 

Legislation on Information, Public Participation and Access to Justice in 

Environmental Matters (Bali Guidelines)
94

 that was developed with input from civil 

society and governments from around the world, and adopted by the UNEP 

Governing Council;
95

 nearly all its guidelines bear similarity with provisions of the 

Aarhus Convention. And this fact will be demonstrated in subsequent chapters where 
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the guidelines (and provisions from other regimes) will be combined with provisions 

of the Convention to reflect international best practice.  

Notably, the Bali ‘Aarhus-like’ Guidelines were said to be primarily for 

developing countries (like Nigeria), to help them implement their commitments 

under Principle 10 of the Rio Declaration; of which, in order to ensure proper 

implementation of the ‘Aarhus-like’ Guidelines, UNEP and UNITAR are executing 

training and capacity development projects across a number of regions (Africa, Latin 

America and the Caribbean, and Middle East and Asia-Pacific as a first step) and 

countries that have committed themselves to developing national legislation on 

Principle 10.
96

 There is also the draft Commentary to the Bali Guidelines,
97

 which, in 

addition, expounds on each of the main guidelines and makes explicit reference to 

portions of the Aarhus Convention. Although the text of the Commentary was not 

negotiated by Governments or adopted by the UNEP Governing Council, it was 

developed by UNEP ‘taking into account the comments received from Governments 

and civil society groups from around the world’.
98

   

The role played by African (and other) governments (especially, but not only, 

through UNEP Governing Council) and civil society in the formation and adoption 

of the ‘Aarhus-like’ Bali Guidelines is, again, a testament to the intercontinental 

relevance of the principles in the Aarhus Convention. Furthermore, the fact that the 

Aarhus Convention could be useful in the African, and indeed Nigerian, context and 

should inform environmental governance in the country is a point that has been 

hinted by a number of researchers.
99

 Importantly, in a UN Economic Commission for 
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Africa (UNECA) report on improving environmental public participation in Africa, 

the Aarhus Convention was embraced and recognizes as ‘a model of a public 

participation regime’.
100

 Similarly, a study commissioned by the African Union to 

help African governments implement Article 23 ‘Public Awareness and 

Participation’ provision of the Cartagena Protocol on Biosafety, has expressed the 

benefit of ‘[d]raw[ing]-up an African convention similar to the Aarhus Convention 

on public participation or adopt[ing] the Aarhus Convention’.
101

 

What is more, an important point to emphasize is that a straightforward and 

general comparison with the Aarhus Convention is arguably valuable in its own 

right, given its role in its field as an exemplary international instrument and law 

reform tool; and in spite of the Aarhus Convention not being a formal source of law 

for Nigeria, it is again argued that it still bears political and legal relevance for the 

country. This is so in light of the developing notion of the transnationalisation of 

environmental law, especially considering that environmental law is itself ‘inherently 

polycentric and multicultural’ in nature and deals with subject matters that often 

extend beyond national boundaries.
102

 It is argued that, as part of the notion of 

transnational environmental law, certain environmental legal principles and standards 

acquire authority not by virtue of domestic or international enactment, but by virtue 

of influential factors such as basic usefulness, esteem, explanatory power, and 

overlap and affinity with other sources of law (formally) recognised by a state.  

This offers an explanation as to why states like Brazil and Mauritius have 

taken to improving and evaluating their laws and practices with the guidance of the 
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provisions of the Aarhus Convention despite not being Parties to it. It is arguably 

also the reason why the ECtHR confidently applied the requirements of the 

Convention to Turkey despite it not being a party to the regime. A similar trend 

exists as well in Nigeria where ‘mere compliance with existing municipal law is no 

longer acceptable to environmentally concerned communities as good enough 

justification by government and developers for their actions’;
103

 rather they strive to 

hold the government and developers to account based on ‘better laws’ operational 

elsewhere, like the Aarhus Convention. Also, environmental rights activists in 

Nigeria operate on similar standards and use the Aarhus Convention and other legal 

norms as a guideline for their work and campaigns, in so far as they relate to 

environmental procedural matters.
104

  

In sum, when all issues discussed above are aggregated, two fundamental 

issues become apparent and further highlight the legal and political relevance of the 

Aarhus Convention to Nigeria. Firstly, if or when an international convention on 

Principle 10 materialises, it is almost certain the Aarhus Convention system (and the 

Bali Guidelines) would form the core framework around which such a treaty is built, 

considering that there is currently an increasing governmental and civil society call 

for such progression.
105

 Secondly, considering the foundational makeup, extensive 

support, and wide and increasing influence of the Aarhus Convention, it is arguably 

an authoritative reflection of a burgeoning set of general principles of international 

environmental law which can be used as an effective interpretative guide in non-

treaty contexts. 
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All these arguably make the Aarhus Convention both a reasonable and 

acceptable comparative basis (or to form the core thereof) on which to meaningfully 

assess the adequacy of Nigerian laws and practices in terms of the extent to which 

they fulfil the country’s (Principle 10) international environmental commitments and 

their ability to actually ensure meaningful public participation. And where necessary, 

this assessment would enable recommendations to be made for the improvement of 

Nigerian laws and practices, considering surrounding local circumstances.  

4. STRUCTURE 

In terms of how materials are structured to address the research question and 

objectives, the next chapter – chapter 2 – generally sketches the relevant historical, 

social, political and economic context of this thesis. It demonstrates, among others, 

that the concept of public participation was generally an integral part of 

(environmental) governance in many of the traditional societies that make up 

Nigeria. It further discusses how this form of governance was largely suppressed and 

overshadowed by one of secrecy and public exclusion and the negative effect of this 

on public institutions and the society at large, especially for the environment. An 

introduction to the initiatives taken so far to reverse the erosion of public 

participation in (environmental) governance is also discussed, together with need to 

assess and strengthen those initiatives, mainly from the perspectives of their 

(political) antecedent and impact.  

Chapter 3 goes on to provide a theoretical foundation for the thesis and sheds 

further light on issues discussed in the preceding chapter and grounds the doctrinal 

discussion in subsequent chapters. It attempts to clarify who ‘the public’ is that 

should participate in environmental governance. The chapter also discusses the status 

of public participation within a number of political traditions, in order to suggest a 

move in Nigeria for the adoption of a more open and inclusive political tradition that 

is sustainable and that will be of benefit to the environment and human wellbeing. 

This is taken forward with an evaluation of the value of public participation, 

especially as it relates to the environment, in terms of its potential 

benefits/justifications and its potential disbenefits/criticisms, with the aim to 

encourage and inform a thriving environmental public participation regime in 

Nigeria. 
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After the largely contextual chapters above, the other chapters comprise the 

doctrinal and comparative elements of the thesis, where the issue of public access to 

environmental information is handled first, followed by that of public participation in 

environmental decision-making processes. 

So, chapter 4 presents an analysis of certain participatory norms which 

arguably represents international best practice principles on public access to 

environmental information to which Nigeria is arguable committed and should serve 

as an acceptable model for related regimes in the country. Then the counterpart 

Chapter 5 evaluates the regime on public access to (environmental) information in 

Nigeria, especially against the normative requirements in chapter 4 and local 

circumstances, injecting recommendations as the chapter unfolds. The format of 

chapters 4 and 5 is similar to that of chapters 6 and 7 which, as against environmental 

information, are concerned with regimes on public participation in environmental 

decision-making processes.    

Chapter 8 is the concluding chapter where the various strands of the 

discussion in the preceding chapters will be briefly tied together. The aim here is to, 

generally, more clearly highlight the central point of the thesis in terms of the 

findings and recommendations made. 
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Chapter 2 

SOCIETY, POLITICAL GOVERNANCE AND PUBLIC PARTICIPATION 

IN NIGERIA 

 

1. INTRODUCTION 

In Nigeria, as with any other society, the adequacy and implementation of 

public access laws on environmental information and decision-making processes, are 

not uninfluenced by wider considerations related to the country. The adequacy of 

such laws, as well as their effectiveness, are usually tied to such elements as the 

country’s political, administrative
1
 and wider legal cultures as they have been 

moulded over the years and continue to be influenced by their history. Thus, at the 

base of such laws and their implementation in Nigeria, is this wealth of political, 

legal and administrative history that calls for examination, stretching from before 

Nigeria was formed to its contemporary status.  

Accordingly, the purpose of this chapter is to explain, assess and attempt to 

create an understanding of how the political, administrative and legal history of 

contemporary Nigeria has contributed to shaping the current character and working 

of public access laws in Nigeria, especially as they relate to the environment. It will 

also serve to highlight the need for adequate legal mechanisms that contribute to 

ensuring transparency in governance as well as affording the populace the requisite 

opportunities to participate in decision-making, especially in an environmental 

context.  

To realise these aims, this chapter will broadly examine issues related to 

openness of government and public participation in governance as they were and 

have metamorphosed over the following epochs: (1) Nigeria before 1960 

independence from colonial rule – this will cover the early fragmented states of pre-

Nigeria and Nigeria under British colonial rule; and (2) Nigeria after independence – 
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Clarendon Press, 1998) 1, 19. 
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discussion here will mainly cover Nigeria under military rule as well as the period 

after the 1999 transition to the current democratic dispensation. The choice of these 

epochs springs from their capacity to reasonably unravel the undulatory development 

of government openness and public participation in Nigeria, as well as the historical 

and other elements that are influential to the nature of contemporary environment-

related public access laws and their implementation in Nigeria. So hinged to this 

historical discussion, the chapter further traces the development of the relevant 

environment-related public access laws. It highlights the need to assess their 

adequacy, in terms of guaranteeing public access to environmental information and 

decision-making processes in line with international best practice and what is 

reasonable in view of local circumstances, and strengthen them as required. And 

lastly, a summative and forward pointing conclusion is provided. 

2. ‘NIGERIA’ BEFORE 1960: GOVERNMENT AND THE PEOPLES 

2.1. The Early ‘Nigerian’ States 

Literature relating to the history of Nigeria commonly refers to the period 

before British colonisation of West Africa in the late nineteenth and early twentieth 

centuries as ‘pre-colonial Nigeria’.
2
 That phrase may be rightly understood as 

referring to the various independent nation-states that existed largely within the 

current boundaries of modern-day Nigeria. However, the phrase is somewhat 

anachronistic – there was no ‘Nigeria’ (in terms of its name, societal composition 

and geographical boundaries), as it is presently known, until its boundaries were 

negotiated in Europe and implemented by its coloniser.
3
 Moreover, ‘the boundaries 

adopted to create the modern state of Nigeria never had any geophysical or social 

significance to the indigenous peoples of the region’ before the arrival of the 

colonialists (as the phrase ‘pre-colonial Nigeria’ may wrongly suggest); this however 

does not undermine the fact that there was vital social and economic interaction 

                                                           
2
 Eg A Ogundiran, (ed), Pre-Colonial Nigeria: Essays in Honor of Toyin Falola (New Jersey: African 

World Press, 2005). 
3
 T Falola and MM Heaton, A History of Nigeria (New York: Cambridge University Press, 2008) 17.  
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between the various distinct indigenous groups of the delineated region before the 

consolidation of modern-day Nigeria.
4
 

So it was that before the creation of Nigeria by the British colonialists, the 

region occupied by modern-day Nigeria was made up of numerous nation states and 

societies, each with its own linguistic, legal and political system, with varying 

degrees of openness and public participation opportunities in governance. Of the 

around 250 ethnic groups in Nigeria, three made/make up the majority of the 

country’s population: the Hausa-Fulani (29% approx.) in the North, the Yoruba (20% 

approx.) in the Southwest, and the Igbo (18% approx.) in the East.
5
 Archaeological 

evidence suggests that a common denominator of all the early nation states and 

societies is that they were all decentralised in nature several thousand years ago.
6
 But 

with the passage of time, in what has been broadly classified as the two main African 

political patterns,
7
 some of these societies had developed more centralised political 

state structures, while others continued with their politically-decentralised state 

structure until the arrival of the British colonialists.
8
  

However, it can be said that even in societies with a mostly centralised 

political administrative structure, the general paternalistic relationship that usually 

exists between the ruler and the ruled, which is broadly an element of pre-colonial 

traditional African societies,
9
 may well have continued to persist in those societies 

before the British colonial era. So, while the ruled may pay tribute and taxes, the 

understanding was that the ruler had to benefit the ruled from what he/she had 

received.
10

 In addition, ‘the people were…partakers in benefits of the trade of the 
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kingdom, albeit to differing extents. Also the resources were utilised for the benefit 

of the community in question or for sections of that community. Benefits accrued to 

the areas from which resources had been taken. This changed with colonialism’
11

 as 

will be highlighted below. 
 

The various groups in the Northern part of modern-day Nigeria are a good 

example of nation-states and societies that had developed, and were generally 

administered by broadly centralised bureaucracies. This was largely made possible 

by the advent of Islam and the trans-Saharan trade which linked much of the groups 

in that part of Nigeria with North Africa and the rest of the Arab world.
12

 Some of 

the major and broadly centralised and monarchically ruled states which arose in the 

North and parts of the Middle Belt regions include: the Kanem-Bornu Empire which 

emerged between the eight and thirteenth centuries in the North-eastern region 

towards Lake Chad; the Jukun states which arose before the fourteenth century south 

of the Kanem-Bornu Empire and including parts of the Middle Belt regions; as well 

as the, probably fourteen, autonomous Hausa states which emerged, with the gradual 

decline of the Kanem-Bornu Empire, in the fifteenth and sixteenth centuries 

occupying much of the North and Middle belt regions.
13

  

However, the peak of the Islamic ascendancy in the North of Nigeria was the 

launch of the Fulani Jihad in 1804 which succeeded in bringing most parts of the 

North and Middle Belt regions of Nigeria under, on the face of it at least, the 

‘centralised and hierarchical theocratic rule of the Sokoto Caliphate’.
14

  Nonetheless, 

the practical reality was that this arrangement did not significantly restrict many 

communities from governing themselves in line with their extant and relatively open 

political structures,
15

 and their members, having a voice in governance giving the 

allowances created by the political and administrative structure of the Sokoto 
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Caliphate which evolved in different ways over the century.
16

 The Caliphate, headed 

by the Sultan resident in the capital of Sokoto, was organised around about 30 largely 

independent emirates, headed by Emirs (who, in a council, were in charge of 

appointing the Sultan
17

) with loose allegiance to the Sultan who was mainly a 

spiritual-head supported by taxes from the emirates.
18

 And although new Emirs had 

to be approved by the Sultan, he ‘almost always approved of whoever had been 

locally nominated’ and rarely ever interfered in any significant way in the 

administration of the emirates.
19

  

The decentralisation of authority in the Sokoto Caliphate went further than 

that. Some Emir’s ruling councils were made up of various interest groups; there 

were sub-emirates, under major Emirates, with no ties to the Sultan; further, there 

were local village and even ward heads selected by their communities for grassroots 

governance; legitimate and effective pressure groups were in place; even slaves (and 

other commoners) held positions of public administration and authority, etc.
20

 In 

short, given the variety of state structures within the Sokoto Caliphate, even though a 

degree of centralised power was accepted in some emirates, in the major emirates at 

least, ‘there were definite policies to [not only] maintain competition for office at the 

centre…[but to] inhibit the growth of centralized, monocratic power’.
21

 

Moving on, the Southwest is another region of modern-day Nigeria where 

early societies had generally metamorphosed into mostly centralised political 

structures ruled by Monarchies. The significant entities in this region included: the 

Benin Kingdom which probably first emerged around the tenth century and came to 

mainly dominate the (former) mid-west region; and the Ile-Ife Kingdom which 

clearly emerged around the twelfth century as a regional power in much of the 

Yoruba speaking areas of the Southwest,
22

 until its political might was eclipsed by 
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the rise of the Oyo Empire from the sixteenth century which dominated the 

Yorubaland.
23

  

However, the Yoruba system of government, referred to as a ‘constitutional 

monarchy’,
24

 is particularly notable for having demonstrated a clear form of 

participatory ‘monarchical democracy’ which ‘involved many checks and balances – 

eloquent of a long, studied evolution’.
25

 So even though the Alafin of the Oyo 

Empire was the King, the powerful institutions of the Oyo Mesi and the Ogboni kept 

his power in check.
26

 While the Oyo Mesi was a Council of seven principal state 

counsellors in charge of heading the army, and electing as well as removing the 

Alafin, and with whom the Alafin was required to consult for advice and 

legitimisation of his decisions on important state matters, the Ogboni fraternity was a 

powerful widespread institution that represented popular opinion, wielding religious 

authority and acting as a check on the Oyo Mesi (which wielded political power) by 

moderating their views.
27

 As further noted by Elias, the political structure of the Oyo 

Empire was complex and very detailed, in a manner that allowed for relative 

openness and incorporation of public views in governance thus:  

In the governance of the realm, the Alafin was assisted by a council consisting 

of all the paramount chiefs, each of whom was in his own chiefdom similarly 

assisted by a local council of chiefs, each of whom was in turn assisted by a 

council of all the local family heads. This hierarchy of advisers was based upon 

the principle of representation and of mandate, so that each paramount chief or 

family head was required to seek or obtain the mandate of the community or 

group represented by him whenever important decisions were to be taken 

affecting the general welfare of the kingdom.
28

 

More than that, as earlier noted, there existed highly politically-decentralised 

and open state systems in many other parts of contemporary Nigeria which 
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effectively worked for the public good. A good example of this is the political system 

of the Igbo people who were and remain the dominant group in the Southeastern part 

of modern-day Nigeria. Although Igbo political institutions varied across the various 

Igbo groups – with very few even adopting some monarchical characteristics from 

neighbouring centralised states – the vast majority of Igbo communities were highly 

decentralised and open.
29

 They adopted a system of governance where ‘democracy 

was direct and real’,
30

 hence the popular saying: ‘Igbo enwe eze’ (i.e. ‘the Igbo’s have 

no kings’).
31

  

So generally, at a level, there was the village-group meetings in which 

decisions were made through consensus by a council of elders comprised of family 

heads that were answerable to their villages and kinship groups.
32

 There were also the 

consultative village assemblies that ensured transparency where basically anyone had 

the right to express their views and participate in decision-making.
33

 Decisions by the 

village-group council were not binding as any one village could legitimately choose 

not to abide by them and could not be forced into submission.
34

 One Nicolas Peter-

Okoye, in an interview, described the level of access to information and decision-

making process the public in Igboland had in the pre-colonial era: 

In my village, Enugwu-Uku, whenever anything was to be done, the ekwe [a 

wooden drum] would be beaten by the designated person. When it is beaten, 

people know that there is something to be done, and that people should come to 

the village square for information. To the extent that people were to be affected 

by actions to be taken, they had to be involved in the decision, there was nothing 

like just ordering them.
35
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Similar open and disaggregated political systems existed in the societies of 

many other ethnic groups in the Nigerian region, such as those of the Tiv in the 

Middle Belt, and the Isoko, Urhobo, Ibibio, Ijaw, Efik, Annang, and Kalabari in the 

southern region.
36

 Due to the high level of openness and fragmentation of political 

power in these decentralised states and their like, some early foreign scholars referred 

to them as ‘stateless societies’.
37

 Conversely, such a characterisation has come to be 

termed ‘misleading’, especially as ‘[t]rue statelessness implies a lack of political 

authority and, therefore, the existence of anarchy, which none of these societies 

exhibited’.
38

 Perhaps, this unique quality of politically disaggregated states, together 

with the broadly effective public administration in centralised bureaucracies which 

exhibited definite qualities of openness and public participation,
39

 formed the 

foundation upon which a former colonial administrator, Sir Hugh Clifford, described 

the diverse traditional forms of government they encountered as ‘the natural 

expression of their innate political genius’, to the Nigerian Council in 1920.
40

  

The above discussion demonstrates that open and public participatory 

governance where government had its focus on the public good was, to a reasonable 

extent, not alien to many of the constituent parts of Nigeria.
41

 As some have argued, 

this is generally the case in many traditional African societies,
42

 where, 

‘[h]istorically…public participation was central to natural resource management’.
43

 

In fact, the fact that public participation was an integral part of governance in many 

traditional Nigerian societies is reflected in many local proverbs which served as 

principles of governance; e.g. ‘a herbalist that refuses to ask laymen what leaves he 

looks for in the bush, must have difficulties getting what he wants’, and ‘one finger 

cannot remove lice from the head’.  
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These elements of democracy which are woven in varying degrees into the 

fabric of many cultural groups that make up Nigeria, and still persists, largely inform 

the expectations of the wider populace of how current governance, which may affect 

their environment, should be carried out; this is in terms of ensuring appropriate and 

adequate public access to environmental information and decision-making processes 

in view of current societal development and not necessarily a call for the country to 

return back to those exact modes of traditional public participation. Thus, as one will 

expect, any attempt to create a different order or an unusual barrier between the 

government and the governed, without the relevant public support, may only be 

viewed and approached as an abnormality by many. This is the case of the British 

colonialists who arrived in the 19
th

 century with their own method of public 

administration and governance.  

2.2. Nigeria under British Colonial Rule 

In sum, the governance of indigenous Nigerians by the British colonialists 

has been described as being ‘politically suppressive, economically exploitative, 

socially discriminating and culturally polluting’.
44

 

British colonisation of the area that came to be ‘Nigeria’ officially began in 

1861 when it annexed Lagos as a British colony, even though it had been interfering 

in the local politics of the people in the preceding years.
45

 From its base in Lagos, it 

took the British over forty years to colonise the entire area of contemporary Nigeria; 

at around 1903-1906 they had created and were in control of the Colony and 

Protectorate of Lagos, the Protectorate of Southern Nigeria, and the Protectorate of 

Northern Nigeria, consisting of previously independent states under indigenous 

leadership and governance.
46

 These indigenous societies were brought together under 

the aegis of the colonial authority with the use of violence by the British military and 

the willingness or threat to use violence to achieve their ends,
47

 and efforts to 
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implement colonial rule over these indigenous states continually met with widespread 

passive and active resistance from the locals.
48

  

The role of multinational companies in the colonisation of Nigeria, their 

relationship with the colonial government and the indigenous peoples, are also worth 

emphasising. Particularly, the activities of the gargantuan ‘chartered Royal Niger 

Company [RNC] were instrumental in gaining ultimate control of the Niger and the 

Benue for the British’.
49

 Rather than proclaim a protectorate status over the Niger and 

Benue as was its practice in other areas, the British took a different approach by 

granting a royal charter to RNC, a British mercantile company, over those areas, with 

a number of multinational companies operating under its charter. Under the charter, 

‘the RNC came to control the [political administration and] trade on the Niger 

between the delta and Nupe and on the Benue as far as Yola’, and the administration 

of these areas were to be paid for by the RNC.
50

 This arrangement was economically 

attractive to the British government as it freed them from the financial responsibilities 

of direct control. It was also politically attractive as the charter established British 

colonial influence over the relevant areas, thus warding off their potential 

colonisation by the French or Germans.  

In order to bolster its commercial empire, the RNC engaged in cutthroat 

business practices in order to crowd out foreign and local trade in the area. The RNC 

forced the locals to sign treaties that granted it extensive trade rights and political 

sovereignty over their territories, and in cases of resistance,
51

 they called in the 

British military. For example the Brass community of the delta was once destroyed 

and thousands killed by the Royal Navy at the behest of RNC ‘to ensure that the 

company had a monopoly over palm-oil trade for which the town was famous’.
52

 

These activities led to major violent revolt against the RNC. And as the company 

consistently failed to promote relative peace and stability, among other reasons, it had 

its governing authority revoked and the places it administered came under direct 

                                                           
48

 See Falola and Heaton (n 3) 106-109. 
49

 Ibid, 93. 
50

 Ibid, 98-99. 
51

 Ibid, 100-102. 
52

 N Bassey, ‘Trade and Human Rights in the Niger Delta of Nigeria’, available at 

http://www.worldhunger.org/articles/06/africa/bassey.htm. See also, Falola and Heaton (n 3) 100-102 

http://www.worldhunger.org/articles/06/africa/bassey.htm


  

35 

 

British colonial administration
53

 which continued to systematically expropriate the 

(natural) resources of local communities for export to the colonising state, to the 

detriment of the locals.
54

 The RNC’s southern territories around the Niger Delta were 

amalgamated with other southern areas to form the Protectorate of Southern Nigeria, 

and its Northern territories became part of the Protectorate of Northern Nigeria.  

Moving on, in 1914, the Southern and Northern territories that were 

previously administered separately by the colonialists were amalgamated as a single 

country called ‘Nigeria’ to ensure a more effective and efficient colonial 

administration and the attainment of their goals.
55

 In consonance with the dominant 

modus operandi of the colonialists, the general consensus or consent of the 

indigenous peoples of the various regions were not sought on this important move 

which saw the removal of customs frontiers between the ‘two countries’, the adoption 

of a single weekly Gazette and currency, the unification of infrastructure, taxation 

and judicial systems and bureaucracy, among other changes.
56

 In fact, prominent 

indigenous figures spoke against the amalgamation during colonial rule, with one 

referring to it as ‘the mistake of 1914’.
57

 And with respect to the North at the time, 

while the Sadauna of Sokoto, Sir Ahmadu Bello, noted that ‘the amalgamation were 

far from popular among us’, Sir Alhaji Abubakar Tafawa Balewa (later Prime 

Minister of Nigeria) was reported in 1952 to have said:  

We don’t want them [the Southern people] and they are not welcome here in the 

North. Since the amalgamation in 1914, the British Government has been trying 

to make Nigeria into one country, but the Nigerian people are different in every 

way including religion, custom, language and aspiration.  The fact that we‘re all 

Africans might have misguided the British Government.
58
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In further reorganisation, the colonialist foisted on the entire country a 

centralised, closed and largely non-participatory political and administrative system, 

even in places that ran more open and participatory systems just before 

colonisation.
59

 This was done in ways which include the substantial extension of the 

traditional powers of kings (where such existed) and the appointment of 

warrant/paramount chiefs (where the likes of kings did not exist) to rule over the 

people in line with the biddings of the colonialist.
60

 In addition, the character of the 

political and administrative structures established everywhere was one ‘rooted in 

authoritarianism and ethnic divisions, widespread illiteracy, and extreme 

marginalization’ of the indigenous peoples.
61

 

  

Accordingly, the laws and policies created in this era were also mainly to aid 

the interests of the colonial government and were not focused on the interests of the 

public or their inclusion, but exclusion.
62

 For example, the fairly participatory 

traditional processes for managing and allocating land for development in most 

places across Nigeria were partly restricted and centralised by the colonists, 

particularly in the North, with a series of enactments which endowed the High 

Commissioner with title and control of land.
63

 Also, the interest of the colonialists in 

not making information generally available to the colonised people and in supressing 

the free flow of information which might undermine the imperial government was 

expressed in the introduction and enforcement of the Official Secrets Act – the 

legislative expression of its own tradition of secrecy which dates back to 1911.
64

 

Apparently, this was with the aim to further deprive the public from having the 

capacity to effectively participating in governance or hold the colonial government 

accountable, in any way. And with the aim of gagging the public and the press and 
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quashing criticism or disclosure of even true facts that were contrary to the position 

or interest of the colonial government, the draconian Sedition Offences Ordinance of 

1909 was promulgated and strictly enforced.
65

  

Likewise, even though the British colonial administration utilised the concept 

of ‘indirect rule’ (i.e. rule through traditional kings and authorities) to govern most 

local areas, its ideal aim of ‘respect[ing] traditional political institutions and 

promot[ing] continuity between indigenous and colonial regimes’ remained a 

mirage.
66

 In practice, apart from the fact that the system facilitated the exclusion of 

(educated) commoners from participating in governance,
67

      

indirect rule [also] alienated traditional authorities from their subject population 

through their association with the colonial regime. Furthermore, traditional 

rulers found that they maintained their power at the behest of British colonial 

officers, who made sure that colonial directives where enforced at all times. 

Insubordinate indigenous rulers soon found themselves ousted and their places 

taken by more malleable replacements.
68

 

In summary, in the colonial era transparency and public participation in 

governance were generally at their lowest ebb across Nigeria, as the fulfilment of the 

exploitative motives of the colonialists necessitated the shutting out of the public 

from the business of governance. Whatever open, participatory and people-focused 

elements that were part of governance in the traditional societies were largely washed 

away by the attendant negative impacts of colonialism. So much so that the politics, 

public administration, laws and institutions of independent Nigeria, continues to be 

influenced, to an extent, by its colonial past with the blessing of successive Nigerian 

governments.
69
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At the end of World War II, there was an escalation of organised resistance to 

colonial rule by Nigerians, essentially agitating for ‘greater respect, participation in 

government, and independence’.
70

 When it became obvious to the British, by the late 

1950s, that colonial rule could hardly be sustained, they entered into dialogue with 

Nigeria’s anti-colonial leaders; the decolonisation process had started.
71

 In December 

1959, general elections where conducted, and by 1 October 1960, Nigeria became 

independent. 

3. NIGERIA AFTER INDEPENDENCE: GOVERNMENT AND THE 

PEOPLE 

3.1. From Independent Civilian Government… 

The first indigenous government upon independence was a civilian 

government in the style of a parliamentary democracy. Apart from widely held 

general elections to choose parliamentary representatives, and similar to the status 

quo in the colonial era, there was no meaningful increase in the transparency of 

governance and the participatory status of the larger public. Contrary to expectations, 

the indigenous ruling elites generally did not seek to adopt elements of the relatively 

open, participatory and people-focused traditional systems of governance that existed 

in parts of Nigeria and were also generally in line with the democratic form of 

government they were meant to be running.
72

 Rather, as it appeared, governance, like 

in the colonial era, was about the interests of those in government: ‘[o]fficial 

corruption, rigged elections, ethnic baiting, bullying, and thuggery dominated the 

conduct of politics in the First Republic, which existed from 1960 to 1966’.
73

 

Unfortunately, the testimony of the Second Republic
74

 that lasted from 1979–1983 

was similar in character to that of the First.
75

  

                                                           
70

 Falola and Genova (n 5) xxxv-xxxvi.  
71

 Ibid, xxxvi.  
72

 See Elias (n 28) 13. 
73

 Falola and Heaton (n 3) 159. 
74

 There was no continuity between the First and Second Republics as the First was truncated in 1966 

by military takeover, and civilian government (the Second Republic) was only restored in 1979. 
75

 See T Forrest, ‘The Political Economy of Civil Rule and the Economic Crisis in Nigeria (1979-

1984): The Struggle for Spoils’ (1986) 13 (35) Review of African Political Economy 4-26; and Obe (n 

35) 145. 



  

39 

 

Generally, despite its political independence in 1960 and the attainment of 

republican status in 1963, ‘the legal and political systems [of Nigeria] were [and are 

currently and largely] still based on the colonial tradition and standards’
76

 – largely 

averse to the fundamental idea that ‘the independence of our laws and legal 

institutions is seen as a necessary corollary to political independence’.
77

 This is partly 

evidenced by the fact that laws introduced by the colonial government to prevent 

government transparency and suppress the campaign of the indigenous peoples for 

openness and self-rule, as well as similar new laws, were retained or enacted by the 

various governments of the newly independent Nigeria, especially as they found such 

laws useful for their own political purposes in supressing any form of public 

opposition or call for accountability.
78

  

For example, the Official Secrets Act of 1962
79

 was enacted; this prohibited 

the transmission of ‘classified matter’, defined so nebulously
80

 that any government 

information could fall under it. An example of this, showing government obsession 

with secrecy at this early stage, is that of the Federal Ministry of Justice deciding to 

stamp as ‘Secret’ papers it was going to file in court even though, in accordance with 

the Evidence Act, such became public documents to which certified copies could be 

obtained (in theory).
81

 Fundamentally, from the independence of Nigeria onwards, 

such secrecy laws were not expressly invalidated by the various Constitutions. So 

even though Nigeria’s Independence Constitution of 1960, as well as those of 1963 

and 1979, made provision for the right to ‘receive and impart ideas and information 

without interference’ possibly in a right to information context, there was the 

equivocal proviso which gave the government the power to impose restrictions on 

government workers and make/retain laws that are ‘reasonably justifiable in a 
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democratic society…in the interest of defence, public safety, public order, public 

morality, or public health’.
82

 With this in place, the government continued to 

implement the arguably undemocratic Official Secrets Act. And of course, if there is 

no public access to information, talks of public participation in decision-making 

under this democratic setting was meaningless.  

The same applies to the received law on sedition which significantly curtailed 

public expression and debate. For example, on that bases, the Supreme Court in the 

case of D.P.P. v Chike Obi,
83

 a year after independence, held that though it was 

constitutional (under section 24 of the 1963 Constitution, on freedom of speech) for 

the government to be criticised, it could not be criticised in a ‘malignant’ manner; 

whereas, the seditious issue in the case was merely that a member of the House of 

Representative had published a pamphlet titled ‘The People – Fact that you must 

know’, accusing public office holders of exploiting the weak and oppressing the 

poor.
84

 However, the application of the law on sedition has been somewhat relaxed 

by the courts in the Second Republic in favour of more freedom of speech based on 

‘the principle that debate on public issues should be uninhibited, robust and wide 

open and that it may well include vehement caustic and sometimes unpleasantly sharp 

attacks on government and public officials’.
85

 Still, the sedition law remained on the 

books (till this day, despite being in a democratic era), available to, at least, ground 

the arrest and harassment of those who chose to express themselves contrary to 

government interest.
86

 

However, and strangely too, it was in the Second Republic that Nigeria 

ratified the 1981 African Charter on Human and People’s Rights
87

 in 1983 which 

provides for the public ‘right to receive information’ (like the 1979 Nigerian 
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Constitution at the time),
88

 as well as the right of every citizen ‘to participate freely in 

the government of his country, either directly or through freely chosen representatives 

in accordance with the provisions of the law’.
89

 Even though this Charter was 

domesticated in 1983 by the enactment of the African Charter on Human and 

People’s Rights (Ratification and Enforcement) Act,
90

 its provisions were hardly 

interpreted or implemented to enable better public access to information and/or 

decision-making processes. Rather, the opposite continued to be the case. 

3.2. …to Military Rule 

However, with the new democratic government of the First Republic still 

finding its feet, and at a time when public dissatisfaction with the government was 

high, the military overthrew the civilian administration in January 1966 through a 

bloody coup d’état. For about twenty-eight years,
91

 mostly through coups d’état and 

counter-coups d’état, several military dictators ruled Nigeria autocratically. Right 

from the first coup d’état, their aim, as several military dictators would usually claim, 

was to revive the economy, end misrule and massive corruption (financial and 

otherwise) that had truly become the character of government.
92

 However, these aims 

were generally not achieved,
93

 especially as the primary motivation and pre-

occupation of most of the military dictators was not public service but the primitive 

accumulation of public funds and personal gratification.
94

  

Crude oil which was first discovered in the Niger Delta area of Nigeria in 

1956 – four years before independence – only began to witness massive price 
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increases in the late 1960s and 1970s for some external reasons.
95

 With rising 

production, government revenue from crude oil skyrocketed: from a mere ₦200,000 

in 1958, the first commercial production, revenues in 1970, 1974 and 1976 rose to  

₦166 million, ₦3.7 billion and ₦5.3 billion, respectively.
96

 By 1974, about 82% of 

Nigerian government’s revenue, as opposed to roughly 1% to 10% during the First 

Republic, came from crude oil alone, even as other revenue-earning sectors (e.g. 

agriculture and manufacturing) necessary for a stable economy were neglected and 

left to dwindle significantly.
97

  

It was in this period when oil began to constitute a major part of the country’s 

income that the first military government was in power – indeed, an ‘unhappy 

coincidence’.
98

 And once Nigerian soldiers had gained a hold on the country’s oil 

wealth, it was difficult to relinquish.
99

 Kleptocracy was generally the order of the day 

under military rule, and with their reckless governance, they ran down the Nigerian 

economy. The view of Alhaji Shehu Musa, the Secretary to the Federal Government 

of the Second Republic, that the scary fact in Nigeria was not just that officials were 

corrupt, but that corruption was official,
100

 was truer under the military regimes that 

are more widely reputed for institutionalising corruption in Nigeria.  

The above mismanagement of the country’s economy by the military led to a 

significant plunge in the living standard amongst salaried civil service workers.
101

 

This naturally led to an explosion in corruption in its diverse forms, including 

‘extorting money from anyone whose misfortune it was to have to transact business 

with government’, through the ranks of the entire civil service as workers tried to 

weather the storm caused by the rocketing inflation.
102

 This was in addition to ensure 

their financial security, by hook or by crook, in view of the rampant sacking and 
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retirement of numerous public officers by the military without due process or any 

process at all.
103

 Basically, under the military, Nigeria went from being a relatively 

rich country to a poor one.
104

 And in 1998, a few months to the end of the last 

military regime in the country, Nigeria was ranked as the fifth most corrupt country 

in a survey of 85 countries by Transparency International.
105

    

Away from the economic front, the military despots usually dissolved and/or 

ruled without the civilian legislature, having had their law-making function absorbed 

by the executive Supreme Military Council
106

 which was chaired by the Military 

Head of State.
107

 The promulgation and enforcement of exclusive decrees that 

trampled on the fundamental rights of citizens was the hallmark of law-making and 

governance under military rule. It was in this era that the revolutionary and highly 

controversial Land Use Decree No. 6 of 1978 was promulgated by the then military 

ruler, General Olusegun Obasanjo. This extant, far-reaching Land Use Decree (now 

an Act
108

) removed title in land from individual Nigerians, families and communities, 

including the management of same from family heads and chief, vesting these on the 

governor of states (for urban land) and local governments (for rural lands), to be held 

in trust and used for the common benefit of all Nigerians.
109

 The land law which 

leaves members of the public with only a ‘right of occupancy’ has remained the 

subject of much criticism from an environmental perspective,
110

 especially as it was 

not enacted with any public participation or even debated by representatives of the 

public. In fact, the military dictatorship decided not to follow ‘the recommendation of 

the majority opinion of the Land Use Panel it had set up to study the existing 
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customary system of land tenure and make appropriate recommendations for reform, 

not to nationalise land in Nigeria’.
111

 

Apart from other areas of natural resource mining and exploration in the 

country, the effect of this Land Use Decree was probably more significantly felt by 

the inhabitants of the Niger Delta than other areas, as it contains provisions allowing 

the government to appropriate land for ‘overriding public interests’, a phrase defined 

by the Decree to include ‘the requirement of the land for mining purposes or oil 

pipelines or for any purpose connected therewith’.
112

 Prior to the Decree, the process 

of crude oil exploration and production involved a tripartite agreement.
113

 First, 

before companies could prospect for oil, they had to seek and obtain the requisite 

licence from the Federal Government which has the power to grant such licences 

being the legal owner of all mineral resources, including oil, in Nigeria.
114

 If 

successful with the Federal Government, ‘it was necessary to approach the relevant 

family or community for permission to enter into their land to carry out the oil 

exploration and/or production activity’ that the government had earlier permitted’.
115

  

‘The family or community, as legal owners of the land at the time, negotiated terms 

of entry, rent payable for use of land and other benefits that the family or community 

would derive from the company’.
116

 So what the Land Use Decree did was to take 

away people’s rights to seek to manage the impact of the oil industry on them.
117

 This 

is part of the reasons for the relative instability in the Niger Delta region all these 

years. 

                                                           
111

 VE Kalu, ‘State Monopoly and Indigenous Participation Rights in Resource Development in 

Nigeria’ (2008) 26 (3) Journal of Energy and Natural Resources Law 418,425. 
112

 Land Use Decree, s 28. Under that provision, ‘overriding public interest’ also means: the 

requirement of the land by government ‘for public purposes’; ‘the requirement of the land for the 

extraction of building material’ (only in the case of a customary right of occupancy); and the illegal 

alienation by the occupier of any right of occupancy. 
113

 RT Ako, ‘Enforcing Environmental Rights under Nigeria’s 1999 Constitution: The Localisation of 

Human Rights in the Niger Delta Region’, in K De Feyter and others (eds), The Local Relevance of 

Human Rights (Cambridge: Cambridge University Press, 2011) 270, 274.   
114

 Eg see Petroleum Decree No 51 of 1969 (now Petroleum Act, Cap P10 Laws of the Federation of 

Nigeria, 2004), s 1; and the 1999 Nigerian Constitution, s 44(3).  
115

 Ako (n 110) 274. 
116

 Ibid. 
117

 Ibid, 274-275. 



  

45 

 

Furthermore, section 1(1) of the first military decree – the Constitution 

(Suspension and Modification) Decree No. 1 of 1966 (subsequent adopted by other 

military governments) – subordinated the 1963 Constitution to military decrees and 

abrogated its bill of rights aspect, among other parts.
118

 Thus, under the military, such 

basic rights as to liberty, fair hearing, freedom of expression, movement and 

association, were largely unavailable to citizens.
119

 Accordingly, state secrecy was 

the norm and public participation in governance was generally suppressed. It was 

common practice for human rights activists and pro-democracy activists to be 

arrested and/or execution in defiance of due process, as was allegedly the case of: 

Dele Giwa, the outspoken editor of the popular Newwatch magazine, who was 

murdered through a parcel bomb;
120

 and Chief Moshood Abiola, who was arrested 

(upon the military annulment of the June 12 1993 presidential election he was widely 

believed to have won) by the military in 1994 and died in detention in 1998 under 

controversial circumstances.
121

 There is also the judicial murder of Ken Saro-Wiwa, a 

minority rights activist, with eight of his Ogoni kinsmen, in order to shut them up.
122

 

With the abrogation of human rights laws, the enforcement of draconian 

decrees and the practical violation of the public’s human rights by military 

administrators, one may ask about the whereabouts of the judiciary – popularly 

termed ‘the last hope of the common man’. Although not abrogated, successive 

military governments characteristically promulgated decrees which ousted the 

jurisdiction of the courts in major areas of concern. An example is the broad Federal 

Military Government (Supremacy and Enforcement Powers) Decree No. 13 of 1984 

which was a staple in several military regimes.
123

 This Decree ousted the jurisdiction 

of the court to adjudicate on any matter bordering on whether any human rights 
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provision of the Constitution has been or would be contravened by anything done or 

proposed to be done in pursuance of any Decree or Edict; and in like manner, the 

jurisdiction of the court to entertain or continue any civil proceedings that arose or 

arises from anything done or purportedly done pursuant to the provisions of any 

Decree or Edict was ousted by the Decree.
124

 These provisions were further 

contributions towards creating the enabling environment for the traditions of secrecy 

and exclusivity to thrive in government. 

In essence, the hands of the courts were largely tied in cases where the 

members of the public were not comfortable with the decisions or actions of the 

various agencies of government under the military. In that light, in the case of Wang 

Chin-Yao & Ors v Chief of Staff, Supreme Headquarters,
125

 Justice Adenekan 

Ademola of the Court of Appeal held thus: ‘on questions of civil liberties, the law 

courts must as of now blow muted trumpet’.
126

 Similarly, Justice Alfa Belgore of the 

Supreme Court, in the case of Nwosu v Imo State Environmental Sanitation 

Authority,
127

 also described human rights litigation under the military as a fruitless 

‘journey of discovery’.
128

 In short, the following observation of Justice Samson 

Uwaifo of the Court of Appeal (as he then was), in the case of Okeke v. Attorney-

General of Anambra State,
129

 aptly captured the general attitude or response of the 

judiciary to rights-suspending and jurisdiction-ouster provisions of military decrees: 

Once the provisions of a Decree or Constitution ousting the jurisdiction of the 

courts on any specific matters are clear and unambiguous, the courts are bound 

to observe and apply them. They are not entitled, even when the ouster has 

drastic effect on the right of any person, to approach its interpretation by a false 

or twisted meaning given to it by unacceptable restricted construction… It is not 

also a proper attitude for judges to read into such a statute the meaning it does 
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not bear either in order to exercise jurisdiction or to readily abandon it.
130

 

(Emphasis added) 

Arguably, the judiciary’s general acceptance of the encroachment of their 

jurisdiction by the military is tied to what would seem to be their legitimation of 

military rule in Nigeria, right from the first military incursion into government.
131

 The 

expectation from many legal scholars and the public was that the judiciary could at 

least have demonstrated better creativity in its interpretation and application of 

draconian laws and engaged in fearless and meaningful judicial activism to protect 

civil liberties and their jurisdiction rather than assume a lame-duck posture and 

surrender so easily.
132

 Indeed, some judges made reasonable efforts in that regard,
133

 

even though it is has been noted that ‘the great majority of judges during the military 

era’ applied the decrees in line with the expectations of the military.
134

  

‘Although the [Supreme] Court mustered some courage to insist on judicial 

review of the executive and legislative actions of the federal military government in 

the Lakanmi case [1970], it capitulated in Adejumo v Johnson (1972)’ and thereafter 

generally maintained a literal interpretation of military decrees.
135

 This was especially 

so given the promulgation of the Federal Military Government (Supremacy and 

Enforcement Powers) Decree No. 28 of 1970 barely two weeks after the decision of 
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the Lakanmi case, to further tighten the noose on the judiciary.
136

 To be fair to the 

judiciary, this latter attitude of the military to counter judicial pronouncements with 

decrees shows the very difficult situation the judiciary was in, not to mention the fact 

that a ‘rebellious’ judge could have been easily edged out of office and replace with a 

more loyal person, or that ‘rebellious’ judges and their families could seriously be 

threatened by the military. 

Perhaps also, as it seems, the judiciary’s legitimation of the militarisation of 

governance and their general lukewarm attitude to legislative aberrations are not 

unconnected with its colonial heritage of the British legal system: 

At inception, judges of the superior (and many lower) courts were trained in the 

British common law system, with its minimalist constitutional conception of the 

role of judges. Added to this is the colonial context in which the role of judges 

was even more linear and limited in governance… In the preindependence 

period, it was virtually unthinkable that courts would upturn colonial legislation. 

This attitude had a strong influence on the postindependence judiciary.
137

 

(Emphasis added). 

Thus, with the general acquiescence of the judiciary, whether grumbly or 

otherwise, emergency legislation, exclusionism and state exceptionalism became a 

standard mode of law-making and governance in Nigeria.
138

 Even in limited cases 

where the right of access to court did exist and the judiciary was willing to 

demonstrate judicial activism, the protection and enjoyment of human rights in 

accordance with court decisions were hampered by incidences of barefaced 

disobedience to court orders.
139

 This is because the legal responsibility for the 

enforcement of court orders usually lies with the executive branch of government – in 

this case the military – who would frequently abuse it to their advantage.  
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After many years of moral, institutional and structural bruising inflicted by the 

military on the country, the last major dictator, General Sani Abacha, died in June 

1998 in controversial circumstances. General Abdulsalami Abubakar took over power 

and, seeing the already heightened public pressure across the country for a transition 

to civilian democratic rule, he conducted elections between December 1998 and 

February 1999, which ushered in the Fourth Republic.   

3.3. The New Democratic Era: 1999-2012 

Civilian democratic rule was restored in May 1999 with the public generally 

heaving a sigh of relief over the return of the military to the barracks. It has been the 

longest period of civilian rule in the country’s history and has witnessed the transfer 

of power by elections four times so far: Olusegun Obasanjo was president from 

1999-2003 and 2003-2007, Umaru Musa Yar'Adua from 2007-2010, and Goodluck 

Jonathan from 2010 to present. However, one cannot but note the ‘militarised’ 

foundation of this Fourth Republic and the expectations it birthed as to how open and 

participative governance was actually going to be under the new democratic 

dispensation.  

First, there is the extant 1999 Constitution of the Federal Republic of Nigeria 

which includes, among others, the bill of rights, and is meant to be the supreme law 

that forms the underlying basis for the country’s political and legal system. This 

fundamental document is continually being frowned at and perceived as illegitimate 

by wide sections of the public who think it should be annulled, it being a product of 

military dictatorship.
140

 This was especially so, considering the shambolic and 

superficial manner in which the fundamental participatory element of the 

constitution-making process was handled by the military; their undemocratic 

temperament did not allow for meaningful public participation and, arguably, the 

outcome generally did not reflect the true wishes of the people.
141
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Besides, unlike some other human rights systems discussed in chapter 1, none 

of the provisions of the 1999 Nigeria Constitution to date has been officially 

developed or recognised as facilitating public access to information or decision-

making processes in a manner that will be useful to the public in environment-related 

claims. (This may remain the case for some time considering that in other 

jurisdictions judicial re-interpretation of civil rights to include procedural 

environmental claims took a long time to achieve). Also, though not unusual, the 

right which the 1999 Constitution grants in section 39 (1) to ‘receive and impart 

ideas and information without interference’ is made subject to a similar equivocal 

proviso
142

 as that noted under the previous constitutions discussed earlier.
143

 And 

based on the latter, the new democratic government similarly retained and 

implemented the Official Secrets Act
144

 in a manner that was ‘[in]compatibility with 

a constitutional guarantee of free expression’.
145

 

The second reason for anxiety as it relates to the foundation of the new 

dispensation is related to the character of the presidential elections which heralded the 

return to civilian rule in 1999 and the ‘winner’ of it. Apart from the fact that the 

elections were marred with violence and substantial allegations of electoral 

malpractice (which was the case with the 2003, 2007, 2011 elections to varying 

degrees), it was also ‘won’ by General Olusegun Obasanjo (rtd) (who ruled Nigeria 

as a military dictator (1976–1979)) in a manner that has been described by a former 

military state governor as ‘a mere military arrangement’.
146

 And this view is further 

substantiated by the uncomfortable fact that, among others, the military regime at the 

time was responsible for establishing political party certifying bodies, establishing 
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electoral bodies and funding political parties.
147

 In short, the apprehension was that an 

undemocratic regime, like that of the military, can hardly give birth to a democratic 

one that will be truly open and participatory in the public’s interest.
148

  

However, even though this new era has witnessed some improvements 

compared with the military epoch, the initial apprehension has equally proved to be 

reasonably justified. For example, in terms of improvement, the colonial character of 

the country’s political and legal institutions still leaves much to be desired. 

Commendably, the anti-corruption drive of the Obasanjo-led democratic government 

saw the early establishment of the Independent Corrupt Practices Commission 

(ICPC) and the Economic and Financial Crimes Commission (EFCC) to help stem 

the tide of corruption in the Public and Private Sectors. Some successes have been 

recorded in terms of the arrest and prosecutions of some high profile individuals and 

the recovery of some stolen funds.
149

  

However, the efforts have hardly dealt corruption a serious blow in Nigeria, 

and over the years, the effectiveness of the anti-corruption bodies has greatly waned, 

providing some support for the alleged half-hearted and selective manner in which 

the government fights the epidemic of corruption.
150

 For example, the proactive 

‘disinfectant sunshine’ potential of Freedom of Information (FOI) legislation to 

breach the environment of secrecy in which corruption thrives, so as to deter and 

more easily detect corrupt activities, is well known. Yet, rather than combine this 

proactive mechanism with the potential of the mostly reactive crime-fighting 

agencies to reduce corruption, Obasanjo, as will be discussed in the next section, was 

mainly against the idea of enacting FOI legislation when the civil society solicited 

his support on this.
151

 Thus, it is not surprising that the Obasanjo-led government 
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ratified but never implemented, in line with section 12 of the 1999 Constitution,
152

 

the African Convention on Preventing and Combating Corruption
153

 which obliges 

states to adopt access to information legislations in order to fight corruption and 

related offences.
154

 And Yar’Adua who became president after Obasanjo had a 

similar attitude to FOI issues. 

Little wonder Nigeria to date has continually been ranked as one of the most 

corrupt countries in the world by the international watchdog – Transparency 

International; in 2012, out of 176 countries surveyed, Nigeria was ranked the 37
th

 

most corrupt country.
155

 Hence, not much has changed in the country’s civil service 

which has largely remained ineffective/inefficient due to corruption and other 

elements like underfunding and excessive bureaucratic bottlenecks that, in turn, 

continues to feed corruption in the system.  

On the economic front, the government since 1999 has done fairly well in at 

least slowing down the economic decline set in motion by the military rulers. Foreign 

Direct Investment grew from $1.1 billion in 2000 to $1.9 billion in 2004 and $6 

billion in 2010.
156

 Real GDP growth which stood at 1.8% in 1998 jacked up to 3.8% 

in 2000,
157

 and has maintained an average growth of 7.4% for over a decade now.
158

 

Though the Naira continues to decline in value, this is at a slower rate than in the 

1980s and 1990s, and has currently stabilised at around ₦155 to a dollar. Inflation 

rate also dropped from 40% to 50% under the General Sani Abacha regime of 1993-
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1998 to about 8.2% in 2006
159

 and 12.2% in 2012.
160

 Although crude oil still 

constitutes about 95% and 75% of the country’s export and revenue, respectively,
161

 

the non-oil sector continues to grow substantially: at the rate of about 8.9% in 

2006
162

 and 8.3% in 2011.
163

 

However, these economic improvements have generally not led to a 

significant improvement in the living standard of majority of Nigerians.
164

 Mostly a 

fraction of those in the urban areas have been the main beneficiaries of whatever 

improvements have come with the new era. The rural areas, where possibly more 

than half of the population reside, have not received much attention development-

wise. There are still serious issues with poverty in Nigeria: about 60.9% of the 

population (urban: 52.0; rural: 66.1) is said to be living in ‘absolute poverty’
165

, up 

from 54.7% in 2004, according to official data.
166

 However, recent empirical 

research by Morten Jerven
167

 has raised a reasonable doubt about the availability of 

reliable data with which to correctly measure the decline or increase in Nigeria’s 

wealth or poverty rate, and strongly suggests that Nigeria is richer than the records 

show and that poverty may not be as widespread as current records show. 

Nonetheless, the general fact that poverty is still rife in Nigeria, and particularly in 

rural areas, is undisputable.  
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Further, necessary jobs have not been created and unemployment remains 

high: 23.9% in 2011, up from 21.1% in 2010.
168

 As at 2010, ‘adult literacy rate’
169

 

was above average and increasing: 57.9% of the population (urban: 73.6; rural: 49.5) 

can read and write with understanding in the country’s lingua franca – English 

Language, but about 71.6% (urban: 83.0; rural: 65.5) can read and write in any 

language (i.e. English or any of the about 500 Nigerian native languages;
170

 Hausa-

fulani, Yoruba and Igbo languages being the most wide spoken and written 

indigenous languages).
171

 In addition, there is still widespread deficiency of basic 

public necessities and social services such as power supply, health care, public 

transportation, and adequate educational facilities.
172

  

Notably however, the country’s information and telecommunications (ICT) 

industry has witnessed drastic improvements since 2001. In the 1990s, the state 

owned telecommunications company – NITEL – only supplied about 450,000 

telephone lines for the whole country.
173

 But with the full liberalisation and 

deregulation of this sector in the wake of the new democratic era, and the coming of 

private mobile phone companies, the number of subscribers grew from about 

866,782 (mobile: 266,461; fixed telephony: 600,321) in 2001,
174

 to 113,195,951 

active lines (mobile: 110,124,075; fixed telephony: 418,166) in 2012;
175

 meaning, 

teledensity grew from about 0.73% in 2001 to 80.85% in 2012.
176

 Those who may 

not own a mobile phone have good access to mobile phone booths in their localities 
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at a relatively cheap rate. The growth of public access to internet has also increased 

from 0.6% in 2000 to 28.4% in 2011,
177

 and probably higher, with services being 

mostly in the urban areas. Other relevant ICT data as at 2011 include, national access 

to: television, 44.7% (urban: 78.6; rural: 35.7); and radio, 82.9% (urban: 91.7; rural: 

80.5).
178

 Again, these ICT developments could mean a lot for the working of public 

access laws in the Nigeria as will be discussed in subsequent chapters. 

All of these socio-economic and political factors or indices, on official 

corruption, poverty, illiteracy, language diversity, ICT penetration etc., highlighted 

so far are important when considering the character and working of any public access 

law and their implementation in Nigeria.
179

 According to the draft Commentary on 

the Bali Guidelines, there may be situations in which specific measures to facilitate 

adequate access to information and decision-making processes should be considered, 

for example when illiteracy is widespread or when minorities do not adequately 

understand the (official) language(s) used by the public authorities or where an 

applicant for information has a disability that requires information to be provided in a 

particular form.
180

 It is in this light that some of such information will be referred to 

in discussions in subsequent chapters.  

On the environmental front, the economic growth of the country has come at 

much cost to the environment. Generally, major cities face serious environmental 

pollution from the likes of developmental, commercial and industrial activities which 

are incompatible with the character of the areas in which they are sited, deforestation, 

noise and other hazardous emissions from industries, as well as improper disposal of 
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industrial wastes.
181

 These issues have resulted in negative implications for public 

health in the cities and the general wellbeing of the inhabitants.
182

  

In particular, the Niger Delta region of Nigeria which is one of the world’s 

largest wetlands and from which the mainstay of the country’s economy – crude oil – 

is being extracted has become an international theme largely for the negative reason 

of environmental pollution occasioned by oil exploration. This exploration is being 

done mainly by multinational oil companies in which the Nigerian government 

(through the Nigerian National Petroleum Corporation – the oil industry regulator) 

own a majority stake through joint ventures and product sharing contracts. Being 

conducted in an unsustainable manner, arguably with the complacency and 

complicity of the Nigerian government, these activities in the region have, among 

others, resulted in extensive gas flaring and massive oil spills which have devastated 

water bodies (including underground water) and forests, caused serious land 

pollution and loss of biodiversity, as well as persistent noise and light pollution (from 

flaring gas), and air pollution which has resulted in high occurrences of acid rain in 

the region.
183

 Apart from the severe health problems (e.g. respiratory and skin 

diseases) among the residents of the area, this environmental pollution has hugely 

affected their livelihood as their main occupations are usually fishing, farming and 

hunting, thus pushing them further into poverty.
184

  

In addition, even though crude oil is the mainstay of the Nigerian economy, 

the Niger Delta areas from which it is being extracted have received little or no 

benefit in terms of development,
185

 contrary to what would have been the case in pre-
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colonial traditional societies as previously stated. When affected communities make 

efforts to protest this obvious injustice, the protests are usually brutally quelled by 

the government which militarise the region, similar to the relations between the 

colonialist, RNC and the indigenous people as earlier discussed. The result of all 

these has being a rise of non-violent, as well as armed and violent anti-government 

and anti-oil-company activists amongst the ethnic minorities who live in these 

areas,
186

 involving attacks on oil installations, kidnapping of oil company workers, 

and gun battles with Nigerian security operatives in the Niger Delta region.
187

  

This instability in the region threatened both the national and international 

economic stability,
188

 with Nigeria, for example, losing about ₦8.7 billion 

($543,750,000) in oil revenues per day as a result of the conflict.
189

 However, since 

2009 the violence in the region has subsided, even though it has remained an issue.
190

 

This is as a result of the arguably unsustainable solution of granting amnesty (and 

training opportunities with financial assistance) to some members of the armed 

groups in the region,
191

 even though community demands like ending pollution, 

providing basic amenities, and enabling better community access to information and 

decision-making processes on the environment-related activities in their territory is 

yet to be approached with similar urgency.
192

  

On the whole, the plight of those in the Niger Delta, especially as it 

concerned their being kept in the dark on environmental issues affecting them and 

excluded from decision-making processes on those issues, came to the fore in the 

well-known case of Social and Economic Rights Action Centre (SERAC) and another 
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v Nigeria (Ogoniland case)
193

 that was decided by the African Commission on 

Human and Peoples' Rights.  In that case, the applicants alleged, among others, that 

the Nigerian government withholds from the Ogoni communities information on the 

dangers created by oil activities and that they had not been involved in the 

environment-related decisions seriously affecting the development of Ogoniland and 

its residents.
194

 On these points, the Commission recognised the procedural aspects 

of Articles 16
195

 and 24
196

 of the African Charter, holding that in order for states to 

comply with the ’spirit’ of those provisions, of which the Nigerian government had 

failed, they must, among others, require and publicise environmental and social 

impact studies prior to any major industrial development and ‘provid[e] information 

to those communities exposed to hazardous materials and activities’,
197

 as well as 

provide ‘meaningful opportunities for individuals to be heard and to participate in the 

development decisions affecting their communities’
198

 and those ‘likely to be 

affected’ by such decisions.
199

 Thus, the Commission ‘appealed’ to Nigeria to 

comply with this expectation.
200

 

However, apart from the fact that the inferred obligations in the Ogoniland 

case are not detailed and quite narrow (e.g. what ‘meaningful’ participation may 

entail is not spelled out, and only the ‘likely to be affected public’, as against the 

general public, is seen as having the right to limited environmental information), the 

decision is only recommendatory and so not legally binding on Nigeria, given the 

limited powers of the Commission.
201

 Little wonder Nigeria did not comply with the 

generality of the Commission’s decisions. Moreover, even though Articles 16 and 24 

of the African Charter are part of the implementing legislation in Nigeria and this 

decision of the Commission could have a persuasive influence on how those 
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provisions should be interpreted, it remains to be seen whether the largely minimalist 

and conservative Nigerian judiciary will adopt the Commission’s non-traditional and 

radical interpretation of those provisions.
202

 In any case, this discussion shows that 

express, detailed and binding provisions on those issues of environmental public 

access were and are still required and relevant to Nigeria. 

4. ENVIRONMENT-RELATED PUBLIC ACCESS LAWS IN NIGERIA 

4.1. Development 

Despite the general official secrecy and the public exclusion from 

participation in governance that characterised the military era, the ‘environment’ is 

perhaps the only sector that, legally speaking, received a measure of special treatment 

in that regard. So, ironically, in an environmental context, some credit must be given 

to the Nigerian military as it was mainly during their rule that the twin issues of 

public access to environmental information and decision-making processes was 

introduced into the ‘legal blood stream’ of Nigeria. And how did this come about? In 

1987, toxic chemical wastes in five shipment loads, totalling 3884 metric tonnes, of 

Italian origin, was illegally dumped in a small village named Koko in Delta State, 

Nigeria.
203

 The toxic waste had been dumped on the property of a farmer named 

Sunday Nana who later told investigators that he had been offered ₦500 ($250 then) 

a month for the use of the land by a foreigner and was not aware that the chemicals 

dumped thereon were toxic.
204

  

As part of the decisive response by the military government of the day to this 

illegality which included the use of diplomatic pressure to force the Italian 

government and the Italian company responsible to remove the toxic waste from 
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Nigeria,
205

 perhaps the first environmental law that alluded to anything resembling 

public involvement – the Federal Environmental Protection Agency (FEPA) Decree 

No. 58 of 1988
206

 – was promulgated.
207

 This Decree empowered FEPA to 

disseminate environmental information and engage in providing public education,
208

 

but made no provision for the public to request any such information or even an 

obligation on FEPA to disseminate any information. Similarly, while the Decree 

mentions ‘public investigations on pollution’,
209

 it makes no reference to the wider 

notion of public participation in any form.
210

 This was however a step forward by the 

military, considering that the FEPA Bill had earlier been placed before the 

democratic parliament of the Second Republic which neglected to ratify it despite the 

rising environmental problems at that time.
211

 

But still in reaction to the catalytic illegal dumping issue, in 1989, being a 

product of an international collaborative workshop with UNEP, FEPA published the 

National Policy on the Environment (with a revised edition published in 1998
212

). 

The policy’s goal of achieving sustainable development includes the need to ‘raise 

public awareness and promote understanding of the essential linkages between the 

environment, resources and development, and encourage individual and community 

participation in environmental improvement efforts’.
213

 The policy also contained 

proposals for developers to be compelled to conduct EIA studies before commencing 

their activities. 

Nonetheless, important as these efforts were, they did not do much to deal 

with the age-long issues of public exclusion from environmental decision-making 
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processes, especially given their weaknesses and lacunae. As had always been the 

case, project appraisals were usually limited to feasibility studies and economic-cost-

benefit analysis and did not take social and environmental impacts of development 

projects into consideration;
214

 this, despite the 1981-1985 National Development Plan 

providing that ‘feasibility studies for all projects both private and public should be 

accompanied by environmental impact assessment statements’.
215

 In addition, it was 

also normal for public opinion about the potential impact of projects or activities on 

their environment and livelihood not to be considered,
216

 especially as the 

communities were rarely aware of the proposed projects in the areas until work had 

commenced.
217

  

However, in the Niger Delta area for example, as environmental pollution 

continued to escalate and the health and sources of livelihood of the residents were 

being negatively impacted as earlier noted, community agitation for solutions to their 

plight intensified; first, peacefully, then violently when it became obvious that they 

were being ignored by the companies and the government and that violence was the 

only language they would understand.
218

 Largely reputed as being the first major 

rebellion by oil-bearing communities was that conducted in February 1966 by the 

Adaka Boro-led Niger Delta Volunteer Force, being a reaction to the way in which 

the oil resources in their territory was being exploited and managed to their peril; this 

rebellion was brutally crushed in twelve days by the Nigerian military with the 

alleged support of Shell.
219

 Thereafter opposition was relatively non-violent in nature 

until the very early 1990s.
220

 It was particularly in 1990 that the non-violent Niger 
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Delta-based Ken Saro-Wiwa-led Movement for the Survival of the Ogoni People 

(MOSOP), which, among others, has the mandate of promoting democratic 

awareness and protecting the Ogoni environment, was formed.
221

 This marked ‘a 

watershed in the development of protests in the Niger Delta region’.
222

  

From 1990, MOSOP led massive local protests/rebellion and sensitisation 

schemes (on the ground and in the media) about their plight and their unjust 

exclusions from processes of government relating to the management of their 

environment and resources; this helped to spur the rise of, as well as strengthen the 

resolve of other similar groups organised along ethnic, age and gender lines.
223

 Also, 

MOSOP internationalised their campaign in an unprecedented manner by 

approaching international governmental bodies and networking with major 

international environmental and human rights NGOs, some of which in turn began 

putting pressure on the relevant oil companies like Shell and supporting the MOSOP 

cause.
224

  

These were in addition to the other scattered protests by various (ad hoc) 

groups in the region that frequently turned, or involved elements of violence in the 

early 1990s. The most notable of such happened in October 1990 in the town of 

Umuechem, River State, where about 80 unarmed community youths protesting at the 

gates of Shell facility in the town were killed and 497 houses destroyed by the 

Nigerian security outfit invited by Shell for ‘security protection’.
225

 This is reputed as 

‘the first major documented case of military repression to draw international attention 

to the Delta and serve as a catalyst for subsequent protests’.
226

 And shamefully, in 

what was to become a norm in the Niger Delta, this was a repeat by the Nigerian 

government of the earlier noted manner in which the military might of the then 

colonial government was readily available to protect by lethal means the interest of 
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foreign ‘investors’ whose business activities were inimical to the wellbeing of locals 

in the Niger Delta.
227

 

Thus it became necessary for oil companies and the government to find ways 

of engaging and consulting with communities before and during projects.
228

 The 

increasing public agitation, together with the media and international pressure and the 

need to crystallise the efforts of the new environmental wave, mainly led the federal 

military government in 1992 to enact the Environmental Impact Assessment (EIA) 

Decree No. 86 of 1992 which came into force in the entire country.
229

 The EIA 

Decree which aims to mainstream environment-related considerations into 

development projects was relatively a major step in the fight for the right of the 

public to access environmental information and environmental decision-making 

processes, as it contains some binding provisions with respect to these twin issues,
230

 

as EIA regimes are generally supposed to.
231

 

Therefore, in post-colonial Nigeria, the military era of 1987-1992 is quite 

significant with regard to procedural environmental rights, as it was then that the 

snowball of public access rights to information and decision-making processes related 

to the environmental was set rolling. To this day, EIA Decree No. 86 (now an Act
232

) 

has remained the extant law mandating EIAs to be conducted on relevant projects 

before their commencement, and giving the public a possible opportunity to influence 

the final decision determining whether, and in what manner, the project should 

proceed. It is in this light that its provisions will be extensively considered in a 

subsequent chapter of this thesis. 

Although there is general recognition in the EIA Decree that adequate 

information is needed for effective public participation in environmental assessment 
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and decision-making processes,
233

 it contains a very limited provision in this regard. 

As is usually the case with EIA laws, the EIA Decree provides for the establishment 

of a ‘public registry’ which is to contain and allow public access only to information 

produced or relating to a specific activity that is subject to environmental 

assessment.
234

 However, this ‘public registry’ provision is laced with a number of 

provisos and broad exemptions that could easily undermine the content of the public 

register, and public access to it.
235

 In fact, it has been noted that the establishment of 

such a public registry containing the stipulated information is hardly being 

implemented.
236

 All these meant that there was still no meaningful public right to 

access environmental information under the military. 

Hence, the drive by the civil society for a wide public right to access general 

information held by public institutions which coincidentally began in 1992 (same 

year the EIA Decree was promulgated) was still on full course. And no reference was 

made to whatever was done under the EIA Decree as representative of a shift away 

from the traditional military government policy of secrecy, in favour of openness. 

The advocacy for FOI legislation which began in 1992 and ‘originated as a citizen-

led demand and was for the most part led by ordinary folks’,
237

 was spearheaded by 

human rights activists, mainly the Civil Liberties Organisation (CLO), which realised 

that the execution of their human rights objectives was being hindered by lack of 

access to government held information.
238

 The Nigerian Union of Journalist (NJC), 

facing the same problem of access, was soon in collaboration with CLO, which led to 

the formation of an NGO - Media Rights Agenda (MRA). The campaign for FOI 

legislation spread from its human rights foundation to include issues of corruption 

and lack of accountability in government, all issues that adversely impacted the 

environmental and the wellbeing of Nigerians.
239
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After public consultations, these bodies drafted and refined the first FOI Bill, 

and sent it to the government of the day led by General Sani Abacha (ruled from 

1993-1998) for enactment as a military government decree; but as was expected, the 

Bill never became law.
240

 With the death of Abacha and hasty handover to civil rule 

by Abubakar in 1999, the civil society re-launched their campaign. Upon the 

swearing-in of President Obasanjo in 1999, the draft FOI Bill was sent to him for 

onward presentation to the National Assembly as an Executive Bill, given that 

executive-sponsored bills stand a better chance of being enacted.
241

 As earlier noted, 

Obasanjo was not interested. In opposing the Bill, he claimed, albeit wrongly, that the 

FOI Bill was mostly imported from foreign countries without taking account of 

Nigeria’s ‘peculiar local situations’.
242

 He however failed to come up with his own 

locally sensitive version of the FOI Bill. Obasanjo also complained about the Bill 

allowing non-citizens to access information, claiming, again wrongly, as subsequent 

discussion in this thesis on best practice will show,
243

 that such ‘is not done anywhere 

else in the world’.
244

 Again he made no attempt to rectify and support the Bill, thus, 

suggesting that the real issues were not the ‘problems’ he pointed out, but that public 

access to information was not just ‘his thing’.  

Yet, upon return to civilian rule in 1999 and under the leadership of Obasanjo, 

one can argue that a few measures were put in place in attempt to make the 

government appear genuinely open. For example, the federal government started 

publishing the monthly statutory allocation paid to state and local governments, and 

in 2004 the Nigerian Extractive Industries Transparency Initiative (NEITI) – with its 

only duty being to publish auditors’ reports on how much the relevant industries pay 

to the government – was established.
245

 However, the voluntary and/or very narrow 

nature of these measures
246

 constitute(d) a fundamental limitation on their usefulness, 

especially in an environmental context, and were entirely no substitute for a FOI law, 

especially as they did not provide for the public to request specific information. So 
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upon realising the anti-FOI attitude of Obasanjo, the Bill was transmitted directly to 

the National Assembly in 1999; ‘[t]he bill excited strong passions and strong 

suspicions’ in the parliament.
247

 The FOI Bill was sponsored and supported by a 

number of legislators some of whose enthusiasm to see the bill enacted soon waned, 

while others joined the pack of those that were determined to prevent the Bill (which 

had scaled a number of enactment processes in the National Assembly) from 

proceeding further.
248

  

Following sustained public pressure, the National Assembly passed a 

harmonised version of the Bill in February 2007 and forwarded the same to the 

president – Obasanjo – for assent so it could become law as required by the Nigerian 

Constitution.
249

 But Obasanjo exercised his constitutional power to withhold 

consent.
250

 This meant that the constitutional power of the National Assembly to 

override the president’s veto with two-thirds majority vote was activated.
251

 The 

National Assembly was however dissolved in May 2007 upon the end of their tenure 

without having exercised this power. And even after Obasanjo left office in May 

2007, the attitude of his successor, President Yar'Adua, towards the Bill, was no 

different. The progress of the FOI Bill continued to experience challenges, and was 

subjected to continuous revision and debate in the reconstituted National Assembly, 

even into the regime of Jonathan who became president upon the death of Yar’Adua. 

So it is noteworthy that, for more than a decade into the new democratic 

dispensation, the culture of secrecy persisted and there was no public right to access 

information in the country. This was made possible by the subsistence of a plethora 

of laws, some of which had colonial and military dictatorship origins,
252

 and the fact 

that most public servants are required to swear oats of secrecy when employed or 

appointed. Chiefly, the Official Secrets Act, a retained colonial law, made it a crime 

for civil servants to give out classified official information, and for anyone to receive 
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or reproduce such information.
253

 What made this law and its implementation 

draconian even under the new democratic dispensation was the fact that (similar to 

older practice practices referred to above): 

Virtually all government information in Nigeria is classified as top secret... the 

level of secrecy is so ridiculous that some classified government files contain 

ordinary information like newspaper cuttings which are already in the public 

domain... So impenetrable is the veil of secrecy that government departments 

withhold information from each other.... There are also instances where civil 

servants refuse to give the National Assembly documentation after being asked 

to do so.
254

  

However, on 24 May 2011, after about 12 years of legislative dithering and 

revisions, the final version of the FOI Bill was adopted by the National Assembly, 

and same was signed into law by the current Nigerian President on 28 May 2011. 

Legally speaking, the FOI Act
255

 marked the end, to a large extent, of a century of 

legalised widespread official secrecy in Nigeria, and established the right of the 

public to access information held by public institutions within defined limits. 

Importantly, the FOI Act applies to the whole country, including all the states.
256

 It 

also generally supersedes the Official Secrets Act and the likes, as it guarantees the 

public’s right of access to (environmental) information ‘[n]otwithstanding anything 

contained in any Act law or regulation’.
257

                   

4.2. The Need for Adequacy Assessment and Potential Strengthening 

The primary public access laws that are relevant in this thesis and will be 

extensively discussed in subsequent chapters in comparative perspective with 

international best practice principles are the Nigerian EIA and FOI Acts. At the 

UNEP level, it has already been noted that a major reason why many developing 

countries have not fared well in the practice of ensuring public access to 
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environmental information and decision-making processes is that they ‘lack adequate 

laws’.
258

 Similarly, in Newly Independent States, the gaps in environmental public 

participation laws have been identified as resulting in practice in that area being poor 

or even non-existent.
259

 Such laws need to be strengthened so they could be better 

positioned to contribute to ensuring meaningful practice in access to environmental 

information and decision-making processes. In Nigeria in particular, to a large extent, 

the assessment of the adequacy of the above stated regimes is made necessary by the 

nature of the political environment under which they were formulated and the 

circumstances surrounding their emergence. Although these elements do not 

necessarily colour the adequacy of a law, they could. Certainly, they also give rise to 

a level of curiosity as to the adequacy of the public access rights actually granted 

under the above Nigerian Acts, especially when one considers the public complaints 

(discussed earlier) about the effectiveness of the laws, particularly the EIA Act which 

has been around for more than two decades.  

First, in view of earlier discussions, the EIA Act does not have a democratic 

foundation even though, according to Hartley and Wood, ‘[p]ublic participation is a 

fundamental component of the environmental impact assessment (EIA) process’.
260

 

This is unlike the formation of the Aarhus Convention for example, which, as noted 

in chapter 1, involved extensive public participation in the process, which contributed 

to making the regime the most public-access-friendly environmental treaty as its 

provisions generally extend beyond the traditional restrictive views of government. In 

the case of the EIA Act, it was a product of a ruling military dictator (that largely 

thrived on public exclusion from governance) – neither the public nor their 

representatives were adequately consulted for their input during its formation.  
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In addition, the formation of the EIA Decree was mainly reactive and not 

proactive, as hinted above. Arguably, it might not have been born out of a reasoned 

desire to adequately guarantee public participatory rights for its potential benefits to 

the society at large or to implement any relevant international 

obligation/commitment. Generally, from roughly the mid-1970s to around 1992 – 

when the Nigeria EIA Decree was promulgated, ‘EIA legislation’ was widely in 

vogue with many developing countries adopting same (with variations).
261

 So perhaps 

the federal military government also thought it fashionable to get on the bandwagon 

based on superficial reasons which might have been reflected in the quality of the 

EIA Decree.  

Similarly, and more importantly, the late 1980s and the dawn of the 1990s 

was also the era in which so-called development assistance agencies like the African 

Development Bank
262

 and the World Bank
263

 began to mainstream environmental 

considerations into their lending or project financing decisions by requiring borrower 

countries (like Nigeria) to undertake some sort of formalised EIA procedure 

(generally including public participation) for relevant projects. In fact, the early EIAs 

to be carried out in developing countries were usually ‘demanded’ by such agencies, 

and were ‘not as a response to a widespread indigenous demand for better 

environmental protection’.
264

 Being so pressured, and possibly not entirely out of 
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their own volition, it may be argued that like many developing countries, Nigeria 

might have adopted the ‘lowest common denominator’ approach in designing the EIA 

regime.
265

  

On the contrary however, according to Ameyan (Director, Dept. of 

Environmental Assessment, Federal Ministry of Environment) ‘[t]he Federal 

Government of Nigeria enacted the…[EIA Act] as a demonstration of her 

commitment to the Rio Declaration’.
266

  This makes some sense, on a superficial 

level at least, giving that the EIA was enacted in the same period that the Rio 

Declaration was produced. Conversely, there are reasonable counterarguments to the 

effect that successive Nigerian leaders, especially the military, were in the habit of 

publicly endorsing international environmental agreements, but deliberately 

domesticating them, if at all, in an inappropriate and superficial manner at variance 

with the essence of the agreement being domesticated.
267

 The result of the analysis in 

the subsequent chapter dealing with the EIA Act will however affirm or negate the 

essence of Ameyan’s position.  

What is more, years after the enactment of the EIA regime in 1992, the extent 

of environmental pollution in the country continued to increase, especially in areas 

like the Niger Delta. While the implementation of an adequate EIA law alone may 

not drastically reduce pollution – especially as EIA laws only relate to some projects, 

usually do not deal with cumulative impacts, and generally do not perform the 

functions of substantive environmental laws that have a major role to play in securing 

substantive environmental outcomes – the implementation of its participatory element 

is expected to, and should make a reasonable contribution to reducing environmental 

pollution and its effects. Environmentally aggrieved members of the public do not 

feel this contribution has been made. They continued to, among others, complain and 

protest about the lack of transparency and public participation in environment-related 

actives that affect them as engendered by weak and inequitable procedural laws and 
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practices that has failed to improve their status in relation to private companies and 

the government.
268

 Again, apart from the queries as to the practical implementation of 

the regime which this situation raises, the matter of the adequacy of the law itself to 

support the required practice is also put in issue especially as to whether its 

provisions are in compliance with international best practice in line with Nigeria’s 

international obligations and commitments. 

On the other hand, even though the FOI Act was formulated under a 

democratic regime and constitutes a significant blow to official secrecy, it also raises 

similar questions as with the EIA Act, which necessitates an assessment of the quality 

of public access right it contains. The facts on ground as discussed above with respect 

to the current era remain that the moral and institutional decay inflicted by past 

governments, especially the colonialist and the military, continue to linger on and 

shape governance. This raises reasonable suspicions as to the quality or adequacy of 

the FOI Act enacted in such an environment to turn the corner of the country’s 

history of official secrecy that lasted for about a century. Also, there is the fact that 

the FOI Bill was passed into law after undergoing an alarming 12 years of legislative 

dithering and fine tuning, coupled with the general government antagonism the Bill 

received. Although this is not unusual for a country looking to transit from an era of 

legalised secrecy to one of relative openness, it nonetheless creates the suspicion that 

the final product may be a watered-down version of a model FOI law, especially as it 

relates to the environment. Generally, this is partly what the analysis in subsequent 

chapters will strive to test. But considering the fact that the FOI Act is relatively new, 

there is little practical implementation experience to discuss as it relates to the Act.  

These apart, Nigeria has ratified and signed on to many international 

environmental law regimes that call for relevant states to put in place legal measures 

that guarantee public access to environmental information and decision-making 

processes. So, beyond any domestic need for viable legal access rights, or even 

arguments about the level of contribution such laws can make in changing the 

generally unfavourable attitude of government agencies to public access in terms of 

ensuring transparency and public participation in environmental governance, there 
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exists a separate international law argument for Nigeria to guarantee these public 

rights to the relevant standards dictated by the applicable international environmental 

initiatives to which they are bound or committed. Moreover, the Nigerian government 

for instance has claimed that the FOI Act is ‘consistent with international best 

practice’.
269

 There is the urgent need to test the veracity of this position, especially 

from an environmental law perspective as the subsequent chapter on the FOI Act will 

accomplish, less the government rests on its laurels in the belief that it has fully 

satisfied its international commitments in this regard if, in fact, this turns out not to be 

the case. 

Lastly, the need to assess and, where necessary, strengthen the relevant access 

laws in Nigeria is not strictly a legal one, especially as it relates to how, and the 

environment in which the relevant laws were developed. It includes other pragmatic, 

political and sociological arguments some of which are ingrained in earlier parts of 

this chapter, which issues will be further highlighted and discussed in the context of 

the subsequent and mostly theoretical chapter.  

4.3. Anti-Access Culture of Public Institutions and Public Access Laws 

Public institutions are obviously important in promoting environmental 

democracy and ensuring the effective implementation and enforcement of 

environmental procedural rights in the polity, particularly when they have a culture 

of transparency and openness to the public. There is the argument that even though 

‘[t]here is room for improvement in public participation laws and practices…laws 

alone are not sufficient to create a truly participatory democracy. Cultural changes 

are needed, especially in countries with deeply entrenched customs based on official 

secrecy [and public exclusion]’.
270

 Although the latter part of this statement was 

made with reference to European countries, especially public institutions in the so-
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called ‘countries in transition’ (Central and Eastern European States (CEE) and 

Newly Independent States (NIS)), the same advice or need for cultural change also 

applies to public institutions in Nigeria which were also ‘born and bred’ in an 

environment of official secrecy and anti-public participation for many decades, and 

presently run a democracy with teething problems. However, even though adequate 

laws ‘alone’ cannot create an effective participatory democracy and change closed 

age-old cultures of public institutions, it is arguably the most fundamental element in 

catalysing and sustaining these required changes.
271

 It will also constitute a rallying 

point and help to ground, in a significant way, public protests/campaigns for public 

institutions to open up to the public, in terms of ensuring access to information and 

relevant decision-making processes.   

Even those who seek to create and sustain a culture of secrecy and public 

exclusion from decision-making processes recognise the very important role laws 

that bear these objectives play in creating the environment suitable for those 

objectives to thrive. For example, despite the fact that regimes like those of the 

colonialist and the Nigerian military had the raw military power and will to enforce 

nearly any condition no matter what laws were on ground, they made sure to create 

and remodel the laws to suit their wishes. (This is because laws, not raw power, are 

arguably more potent in creating or reshaping the (anti-access) culture of entities).  

Thus, to put it another way, adequate access laws, especially when privately 

enforceable, can, over time and in a positive way, significantly neutralise the anti-

public access disposition of public institutions and make them more genuinely open 

and accountable to the public. Put differently, and in line with Tardi’s thoughts,
272

 

adequate and privately enforceable public access laws which create rights, duties and 

standards can, in defining acceptable standards for political action and public 

administration, make a significant contribution in positively reshaping the attitude of 
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public institutions in Nigeria.
273

 This view is also hugely supported by the 

comparative law expert, Professor Ralf Michaels (referred to in chapter 1), who by 

elegant examples sufficiently demonstrated that legal transplantations or law reform 

can change or transform different cultures in line with the goals of the reform.
274

 This 

is what is being witnessed, as noted in chapter 1, in ‘countries in transition’ where 

‘national practices, and national attitudes’ to governance are being transformed from 

their closed and exclusive nature to an open and inclusive one by the implementation 

of the Aarhus Conventions principles in their national legislation. Such 

transformation, in the context of the discussion on Nigeria so far, will be desirable by 

the wider public, as it will generally mean a return to openness and inclusiveness in 

governance (though now of a different form), which lie beneath much of the cultures 

of the various ethnic groups that make up the country and continue to persist 

generally.    

5. CONCLUSION 

Efforts have been made in this chapter to set out the general but relevant 

socio-political context of this thesis. What it showed is that while transparency and 

public participation were integral parts of governance in many nation-states and 

societies that now make up Nigeria (and should not be seen as a form of governance 

alien to Nigeria generally), the coming of the colonialist dealt a serious blow to this 

style of governance. The effect of this continued to manifest itself after the 

independence of Nigeria as the government retained colonial laws and made new 

ones which helped to sustain the culture of secrecy and public exclusion from 

decision-making processes, but for the EIA Act and the recent FOI Act which 

presented a glimmer of hope in this regard, especially in an environmental context. 

Further, the chapter highlighted some social factors (e.g. language diversity, high 

levels of poverty and corruption, increasing ICT availability etc.) that are relevant 

considerations in making/improving and applying laws relating to public participation 

in environmental matters. 
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This chapter also touched on the need for an assessment and potential 

strengthening of the public access regimes in Nigeria so that they could better ensure 

effective open and participative environmental governance. This discussion was 

executed mostly based on the practical, political and historical backgrounds of the 

major regimes discussed. But taking this further, the next chapter will, among others, 

address the issue from a mostly theoretical perspective, dealing with the value of 

public participation.    
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Chapter 3 

 

THEORETICAL FOUNDATIONS OF PUBLIC PARTICIPATION: AN 

ENVIRONMENTAL CONTEXT 

 

 

1. INTRODUCTION 

 

The purpose of this chapter is to attempt the creation of a theoretical 

foundation and framework within which more legal and practical discussions will be 

made in subsequent chapters. To achieve this, the discussion will progress as 

follows: first, an engagement with the definition of the most important concept in 

this thesis – ‘the public’ that should participate – will be undertaken in order to 

clarify its true nature and highlight the perspective of this concept that is embraced in 

environmental law generally and which will further help guide discussions in this 

thesis. Next, various public participatory theories and their implications in an 

environmental context will be explored in order to understand how they determine 

the extent of public space available for participation, and to enable a call for, and 

justification of, the best political tradition suited for effective public participation. 

From an essentially democratic norm perspective, the value of public participation, 

mainly in an environmental context, is also discussed from the angles of 

justifications and criticisms of the concept. Thereafter, in a ‘wrap-up’ fashion, just 

before the conclusion, efforts are made to improve understanding of the best 

environment for public participation to thrive. 

2. WHO IS ‘THE PUBLIC’? 

Other players in the game of environmental governance like the government 

and private corporations/developers are easy to identify.  But there is the need to 

clarify who ‘the public’ is that should ordinarily be provided with opportunities to 

participate in environmental governance, in terms of access to environmental 

information and decision-making processes. Two erroneous assumptions continue to 

thrive; that of government officials generally being more inclined to equating 
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‘activists’ with the public,
1
 even though they are only a fraction of the populace,

2
 and 

the assumption that the public is a ‘single homogenous, identifiable entity’ which 

clearly is not the case.
3
 

In reality, the public is ‘a collection of numerous, continually shifting 

interests and alliances’,
4
 which may be in conflict with each other. Though there are 

debates as to whether the public should be defined as a collection of individuals or a 

collection of groups,
5
 the fact remains, that when it comes to participation in 

environmental matters there is generally a combination of elements of the 

individualist and pluralist approaches, and this is arguably the most effective 

strategy.
6
 This is the position in the Aarhus Convention in which ‘the public’, as 

distinct from the government, is defined as ‘one or more natural or legal persons, 

and, in accordance with national legislation or practice, their associations, 

organizations or groups’.
7
 This definition will include individuals, youths, women, 

NGOs, grassroots organisations, and private corporations. 

However, with reference to environmental decision-making at least, that may 

not mean that the ‘whole world’ is empowered to participate in every environmental 

decision-making process, as whoever can participate should ordinarily be 

‘concerned’ with the relevant issue. The Aarhus Convention defines ‘public 

concerned’ as ‘the public affected or likely to be affected by, or having an interest in, 

the environmental decision-making; for the purposes of this definition, non-

governmental organizations promoting environmental protection and meeting any 

requirements under national law shall be deemed to have an interest’.
8
 This definition 
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is however adopted in this thesis to the extent that private corporations in certain 

cases may be distinguished from the ‘public concerned’ and be viewed as owing 

certain participatory duties to the latter. 

Furthermore, and arguably supported by the Aarhus Conventions definition 

of ‘public concerned’, there are at least two categories of the public which may 

overlap and/or conflict: (1) public of place – those tied to a physical space through 

geography; and (2) public of interest – which may have commonalities in how they 

relate to a particular environment as beneficiaries or contributors to its condition, but 

are not tied to the physical space. This is an adaptation and compression of Duane’s 

‘three types of community’, of which the third category identified by Duane is 

‘community of identity’ – described as those connected by social characteristics but 

may transcend place.
9
 It is however argued here that the latter category can be 

viewed as a subset of the ‘community of interest’, which is now styled ‘public of 

interest’ above. Similarly, McAllister highlights the fact that the public can be 

thought of in terms of spatial proximity, resource dependence and level of concern 

for the resource, or a combination of all three.
10

 Again, it is argued that the second 

element can fall under the third. Hence, for clarity, public of ‘place’ and ‘interest’ 

may be the best minimum categorisation of the public. 

That said, in reality, relating with these categories of the public could be 

daunting, and their interests difficult to reconcile, within the context of 

environmental participation. For instance, while the public of interest may be happy 

to have a landfill to accommodate their wastes, the public of place, in whose locale 

the landfill is to be situated, may be unhappy or unwilling to accommodate it. 

Separately, who has an interest and should be involved in a decision to divert a major 

water course as a result of development? Clearly, those living close to it (place), but 

not them alone. The sailors and passengers who travel on the water, those who earn 

their livelihood from fishing in the water, or utilise it as a source of irrigation, 

environmental NGOs, etc., all have interests that must be given a voice and the 
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opportunity to influence the decision. Sometimes, these interests could involve the 

entire nation and even citizens of neighbouring countries where there is a 

transboundary effect. A primary challenge therefore, which is hinted in Principle 10 

of the Rio Declaration, is to find and engage ‘the relevant level’ of the public. 

Lastly, the scope of the term ‘public’ may present some complexities when 

used in the context of ‘public participation’ (with which this thesis is concerned), 

given the existence of many other terms similar to the latter like ‘citizen action’, 

‘citizen rights’, ‘citizen participation’, ‘citizen involvement’ and ‘community 

involvement (or participation)’ etc. In addition, according to Wengert, ‘‘public 

participation’ and ‘citizen involvement’ [and indeed other listed terms] have many 

meanings and connotations, depending on the situation to which it is applied and the 

ideology, motivations, and practical orientation of the users’.
11

 However, Langton’s 

distinction which is widely accepted, and adopted with respect to discussions in this 

thesis, is to the effect that ‘public participation’ is more encompassing than terms 

like ‘citizen involvement’, ‘citizen participation’ and ‘community involvement (or 

participation)’, as it goes beyond the potential restrictions of the word ‘citizens’ (i.e., 

a legally recognised national of a state) to include those who are not considered 

citizens (e.g. mere residents, visitors or those in other states who may be affected by 

environmental activities in another),
12

 and the word ‘community’, to include those 

who may have no community attachment (e.g. a visitor) as the word may suggest.   

3. PUBLIC PARTICIPATION AND POLITICAL THEORIES 

From the discussion so far, the close link between public participation and the 

political orientation in a society is apparent and worthy of further consideration. 

Indeed, the importance of considering public participation in the context of broad 

political theories is heightened by the fact that the extent, and as rightly submitted by 

Ebbesson, the impact, of public participation, are dependent ‘on the political 
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context... and substantive norms’ that are prevalent in a society.
13

 Positive efforts 

have been made to further demonstrate the close and dynamic linkage between public 

participation and politics.
14

 With the political culture of a country being a germane 

factor for a thriving system of public participation, an effort will be made broadly to 

consider certain fundamental political theories and what they mean for public 

participation in any society which leans towards any of the political traditions more 

than it does towards others, seeing that elements of each tradition features to some 

extent in every society.
15

 

3.1. Rational Elitism and Public Participation                

The theory of rational elitism emphasises the fact that decision-making for the 

benefit of a society be left to experts called the ‘elite’ - usually a select group of 

people with specialised training, intellect, experience, or wealth, or other 

distinguishing factors. This group of people will usually include political leaders, 

government administrators, military chiefs, politically influential members of the 

royal family, the aristocracy and heads of powerful economic enterprises, and 

scientific elites.
16

 While the doctrine generally does not accommodate general public 

participation as a solution to societal problems, it may allow very limited 

participation by the public when they hold information that may assist the experts in 

making ‘technically superior decisions’,
17

 or when the public is expected to choose, 

by voting, the governing elite.
18
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However, in general, such an oligarchical political system subjects public 

participation to the lowest rung of the ladder, while stressing by actions, the 

inevitability of a select few with distinguishing capabilities or status in solving 

societal problems. The wider public is excluded from playing this important role. 

This political disposition may manifest in a society in a variety of ways, like, an 

authoritarian monarchy in which power is held by a ruling family as the case is in 

North Korea, or as a state controlled by military (or even elected civilian) dictators as 

was the case in Nigeria where, as discussed in chapter 2, her political history is 

riddled with authoritarian military regimes. 

What then, for instance, would be the practical implication for public 

participation in environmental matters in a predominantly elitist society where 

governance is closed and the government is largely centralised and unaccountable to 

the public? Richardson and Razzaque have alluded to the fact that in such a setting 

environmental decision-making is treated as ‘complex and technical, requiring 

primarily technical and administrative expertise’.
19

 In this light, it is also important to 

be mindful of the restriction on access to environmental information and justice that 

would result from the elites’ largely erroneous belief in the lack of competence of the 

public to participate meaningfully in ‘technical’ matters of great importance. In the 

rational elitist view, since the public lacks the ability to engage meaningfully in 

environmental decision-making, why waste scarce resources providing them with 

meaningful access to environmental information, or indeed, creating an opportunity 

for them to overturn the decisions of ‘superior minds’ or hold them accountable? The 

result of such a closed, centralised and publicly unaccountable system of 

environmental governance can be seen in the disastrous environmental record of 

Eastern European countries pre-1991 and China.
20

  

From the above, an obvious weakness in the position of rational elitism is its 

tendency to over-emphasis the technical/scientific nature of environmental issues, 

when in fact the latter includes other non-scientific aspects (e.g. social, cultural, 

political and economic) which the lay public can grasp and make a substantial 
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contribution to. This is exactly what the Nigerian local proverb (a principle of 

governance), ‘a herbalist that refuses to ask laymen what leaves he looks for in the 

bush, must have difficulties getting what he wants’, represents; while it is the 

province of the herbalist to make the medicine, getting the herbs in the first place to 

make this possible require the contribution of the lay public. There is also the 

likelihood that the rational elite will overlook the fact that while environmental risk 

may be detected by experts who may also be able to establish that one risk is small 

and manageable and another is great, the socially acceptable level of such 

environmental risk remains one that can only be rightly gleaned by seeking, 

understanding, and considering the opinion of the relevant public, whoever they may 

be.
21

 In that context, this public opinion, which has its importance downplayed by 

rational elites, is crucial in achieving any governmental aim of making effective and 

acceptable environmental policies and managing environmental risks.  

In addition, the justification of rational elites for not involving the public in 

governance in a meaningful manner on the grounds of their inability to engage 

meaningfully in technical matters is weak from two perspectives: (1) the public is not 

a homogenous entity (as noted earlier) made up of ‘non-technically’ minded peoples. 

As will later be discussed in details, there are individuals and even NGOs with better 

technical expertise than what may be available to the state. Indeed empirical evidence 

of ordinary members of the public collecting, analysing and deploying environmental 

information from industrial sites in their communities establishes clear limitations to 

views of rational elitists with regards to the public’s competence;
22

 (2) even if a large 

section of the relevant public has certain limitations in its competence to participate, 

as will be elaborated on below, it is important to note the views of other theorists who 

rather than see the incompetence of certain members of the public to participate at 

certain levels as a hindrance to participation, have chosen to highlight the importance 
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of participation in aiding personal development of individuals and self-awareness, 

and helping the public develop skills needed for self-governance.
23

 

Surprisingly however, an elitist system, in rare cases, could help balance out 

some excesses that may result from an open public participatory system. In Nigeria 

for example, as against the more educated and wealthy areas, some rural 

communities, irrespective of the findings of an environmental impact assessment and 

whether or not there are measures in place to mitigate serious environmental harm 

that has been revealed, will clamour for, and resist any attempt at relocating or 

discontinuing a project because of the developmental benefits that will come to the 

deprived community.
24

 This could be argued to be participation-gone-wrong in an 

environmental context. This also, it is submitted, is where the much criticised stand of 

Ophuls and Hardin that authoritarian politics is the solution to the increasing 

environmental crisis may find some relevance.
25

 That is, a degree of authoritarian 

measure could enable such a flawed process to be discontinued and reconstituted 

differently (perhaps, with the participation of interested non-community entities like 

NGOs), or at worse, call for a different and arguably better decision to be taken of 

either mitigating potential harm, or relocating or discontinuing such a project, against 

the wish of the public. However, on the whole, an elitist society is obviously not the 

proper environment for beneficial public participation to thrive, and Jefferson’s 

opinion may be a more sustainable solution to the above ‘participation-gone-wrong’ 

problem. He states: 

I know of no safe repository of the ultimate power of the society but the 

people themselves; and if we think them not enlightened enough to 
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exercise control with a wholesome discretion, the remedy is not to take it 

from them, but to inform their discretion by education...
26

 

3.2. Liberalism and Public Participation 

Another political orientation that could be brought to bear on public 

participation is that of liberalism. Though not proposing the opposite of what rational 

elitism proffers, liberalism, which has several variations, generally seeks to ensure a 

better standing for the individual in society by stressing the need to guarantee their 

rights to liberty and equality and for state interference in private life to be restricted. 

Basically: 

Liberalism took shape initially to contest the absolute powers of the 

monarch or the church. It asserted that the political system should protect 

the rights or civil liberties of the individual, and should maximize 

individual freedom of choice. Political power should be limited by 

requiring the consent of the governed, and should be limited to the public 

sphere. In the private aspects of an individual’s life, including much of 

social and economic life, government has no business.
27

 

Also, 

[t]he state exists to safeguard the rights and liberty of citizens, who are 

ultimately the best judge of their own interests; the state is the burden 

individuals have to bear to secure their own ends; the state must be 

restricted in scope and restrained in practice to ensure the maximum 

possible freedom of every citizen.
28

  

Essentially, the fundamental characteristics of liberalism are wrapped in the 

general philosophy of ‘individualism’ within which liberal thinkers like John Locke, 

                                                           
26

 Letter from Thomas Jefferson to William Charles Jarvis (28 September, 1820), in HA Washington 

(ed), The Writings of Thomas Jefferson (Vol 7, New York: Riker, Thorne & Co, 1854) 177, available 

at: 

http://books.google.co.uk/books?id=oiYWAAAAYAAJ&printsec=frontcover&source=gbs_ge_summ

ary_r&cad=0#v=onepage&q&f=false. 
27

 Barton (n 17) 87. 
28

 D Held, Models of Democracy (3
rd

 ed, Cambridge: Polity Press, 2006) 262. 

http://books.google.co.uk/books?id=oiYWAAAAYAAJ&printsec=frontcover&source=gbs_ge_summary_r&cad=0#v=onepage&q&f=false
http://books.google.co.uk/books?id=oiYWAAAAYAAJ&printsec=frontcover&source=gbs_ge_summary_r&cad=0#v=onepage&q&f=false


  

85 

 

Immanuel Kant, and John Stuart Mill defended their political principles.
29

 To the 

liberals, the divide between the public and private sphere must be realised ‘because in 

that way political principles respect... the fallibilist, autonomous, or experimental 

attitude which we as persons should maintain at the deepest level of our self-

understanding’.
30

 While liberals (noted for such concepts as ‘individualism’, 

‘autonomy’, and ‘independence’) have been viewed as ‘turning a blind eye’ on how 

people are connected to one another through complex networks of relations and 

institutions, they have largely succeeded in generating the belief that a proper 

political order is ‘one in which people are able to develop their natural interests free 

from arbitrary use of political authority and coercive power’, stopping short of 

proclaiming individual sovereignty as the means to this condition.
31

 This obviously 

goes against the basic tenets of elitism. 

The liberal theory is fraught with many problems. First, it is largely unrealistic 

for individuals to conduct their affairs in the private sphere without public 

consequences.
32

 Also, when viewed more narrowly within the context of public 

participation in environmental matters, the shortcomings of liberalism quickly appear. 

For instance, the theory has been criticised for ‘offering a rationale against wider 

rules for standing in environmental litigation’ as it advocates for individuals to take 

action in pursuance of their own interest, essentially in the private sphere.
33

 This 

situation is furthered by the liberal notion that if only the wellbeing of the general 

public  is at stake, then the matter is in the public domain and only the government 

can deal with it. Thus it has been noted that the liberal approach does not favour the 

protection of the environment in general, ‘which are of a diffuse, collective, and 

fragmented character’.
34

 As a further consequence, under liberalism, one could see 

the access and flow of environmental information between the government and those 

in the private sphere greatly limited, as a result of the division that is established 

between both parties. This could be harmful to both public and private interests as, 
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for instance, their ability to respond to, or prevent (potential) environmental harm 

would have been eroded by lack of adequate and timely information.   

Viewed from a different perspective, liberalism in some cases could help to 

promote the interest of the minority public in a society open to public participation. 

This possibility is evident in the fact that ‘democratic majorities can easily decide not 

to respect particular rights, especially those of unpopular minorities’, which tension 

can be diffused by arguing from a liberal perspective of ‘freedom’ and ‘equality’ for 

all, that there are basic rights which accrue to every individual and must be respected, 

like, freedom of expression,
35

 and even the right to a healthy environment from a 

right to life and human dignity perspective. These are the kinds of arguments that 

have the potential to further the environmental, natural resource and general 

wellbeing of the minorities in the Niger Delta area, for example. 

However, while the emphasis of liberalism on separation would ultimately 

create a society devoid of effective public participation, the elements of freedom and 

equality for all individuals which it advocates are necessary for effective public 

participation. Yet, for these conditions to be realised, even famous liberals like 

Locke, Montesquieu, Bentham, and Mill had to accept that one must embrace 

democracy.
36

 

3.3. Participatory Democracy and Public Participation 

Democracy which, in literal Greek terms, means ‘rule by the people’ (demos 

means the people, and kratein means to rule), has become the most fashionable 

political tradition in today’s world. From the Aristotelian view of humans being 

political beings who could only achieve self-fulfilment through active involvement in 

politics, the largely acceptable idea that ‘[public] participation arises from the 

classical theory of democracy’ is not new.
37

 The essence of democracy has also been 

rightly captured in two words – Equality (i.e., equal opportunity for all citizens to 

exert influence through political activity if they choose to do so) and Sovereignty 
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(which denotes that ‘government is a creation of the citizenry rather than a separate 

entity standing above it... government that derives from and responds to the wishes of 

the people [and] must do no more and no less than the people desire’).
38

 However, 

Rousseau alludes to the fact that this does not mean that every interest can be 

satisfied all the time, as the general will must in certain occasions override the 

particular will.
39

  

As previously alluded to, democracy embraces and furthers the fundamental 

liberal tenets concerning ‘the centrality of an ‘impersonal structure’ of public power, 

of a constitution to help guarantee and protect rights, of a diversity of power centres 

within and outside the state, of mechanisms to promote competition and debate 

between alternative political platforms’.
40

 On another hand, it also necessarily 

involves a process of electing a body of individuals who will work for the interest of 

the electorates. While this voting/electioneering process may be a common 

denominator in elitism, liberalism, and democracy, the frontiers of democratic 

principles have since been pushed further from the post of representative government 

by the urgings of some active democrats.  

Though to some, the right to vote for representatives seems satisfactory,
41

 

democrats like Rousseau, who holds the more pervading view which rests on political 

equality, have refused to see this as the accurate picture of democracy. He essentially 

argues that democracy could only exist on a face-to-face basis where state power 

(over information and decision-making processes) is disaggregated and ordinary 

citizens enabled and given the space to influence and shape plans, policies and 

proposed changes that affects them.
42

 This argument, which aligns with discussions 

                                                           
38

 NM Rosenbaum, ‘Citizen Participation and Democratic Theory’, in Langton (ed) (n 12) 43, 44-48.  
39

 Ibid, 46. 
40

 Held (n 28) 274. 
41

 See, for instance, the assertion that ‘Schumpeter (1943), Berelson (1954), Dahl (1956), and Lipset 

(1963), among others, have argued that allegedly inherent tendencies of mass publics to be 

authoritarian, irrational, antidemocratic, intolerant of civil liberties, and ill-informed about political 

issues require that mass participation in decision making be confined mainly to leadership choice in 

elections...’ JA Booth, ‘Introduction: A Framework for Analysis’, in MA Seligson and JA Booth 

(eds), Elections and Democracy in Central America Revisited (North Carolina: University of North 

Carolina Press, 1995) 3-4. 
42

 JJ Rousseau, The Social Contract (F Watkins (ed  & transl), University of Wisconsin Press, 

1986)102-106.  



  

88 

 

in chapter 1 on the interpretation of Article 25 of the ICCPR, basically rests on the 

subjective and autonomous nature of interests and values which, similar to 

Rousseau,
43

 made Cole opine that ‘no man’s will can be treated as a substitute for, or 

representative of, the will of others.’
44

 Moreover, the view of Loughlin and any 

careful observers, that even though politicians should be representatives, they usually 

do what they want as against what is the clear reflection of the general will of the 

people,
45

 would seem to corroborate Cole’s point. The latter view is commonly the 

case in Nigeria, hence the need to push for deeper and more direct public 

participation. 

This does not however negate the fact that representation which is meant to 

interpret/articulate the public will or echo/amplify the voices of the people, especially 

where those voices cannot be self-financed or lack the necessary expertise/intellect 

required to fully participate, is a vital part of democracy.
46

 In fact, justifying 

representation based on the functional need for effective political decision-making in 

a complex society for example,
47

 or a more efficient day-to-day running of the society 

is not wholly unreasonable. Still, from the literal definition of democracy to the views 

of respected democrats who recognise the direct and personal public participatory 

element of the concept,
48

 it can strongly be argued today that representation, 

especially through government institutions, is not enough to call a system a 

democracy. The public needs more direct participation in the business of government, 

not just to prevent a situation where democracy degenerates into a system of elected 

dictatorship,
49

 but to constitute a check on elected officials, and fulfil the innate 
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desire of the average human being to speak for him/herself in certain occasions, 

among other reasons.
50

  

However, as with other political systems, it is important to note that two 

countries may in fact possess similar democratic institutions, and yet one may still be 

more democratic than the other.
51

 By this we mean that there can be ‘more or less 

democracy’ depending on the ‘amount and quality’ of public participation – 

especially in terms of public access to (environmental) information and decision-

making processes – in a particular political system.
52

 According to Mason, the more 

‘significant and comprehensive’ the opportunities for public participation are, the 

greater the level of democracy attached to that democracy.
53

 So having taken note of 

this fact, what is even more important to emphasise is that a political system which at 

least recognises the need for the public to participate in the business of governance 

creates the platform and opportunity for a greater amount and quality of public 

participation. The main challenge democracy faces remains how to organise effective 

participation in such a way that the voice of the general public is heard, and their 

wish(es) met as far as possible; (in this regard, the provisions of the Aarhus 

Convention arguably provide a very useful headway). Wengert spells out the 

challenge in more dramatic terms. While noting ‘the difficulty in defining the public 

interest and the ease of equating personal aggrandizement as the simple definition of 

that interest’, Wengert states thus: 

The preacher says “Seek ye first the kingdom of God;” the responsible 

democrats says “Seek ye first the public interest.” Neither is easy; with 

respect to both it is the seeking that makes the difference, even when it is 

recognized that we often fall short.
54

 

Plato’s criticism of democracy also raises serious questions about the value 

of public participation. He tells of a captain who has studied navigation and has the 

technical skills to safely direct a ship. If the ship were a democratic state, the crew 
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members who do not possess the necessary skills will quarrel among themselves 

over the captaincy of the ship. With everyone thinking he ought to be the captain, 

they do everything they can to make him hand over the tiller to them. The 

ignoramus who finally takes control endangers the ship and its passengers.
55

 Plato’s 

criticism highlights the tendency for democracy to devalue technical expertise at 

crucial times. The thoughts raised here are particularly important in the 

environmental law field where a clash between what sciences say and what the 

people want is not uncommon.
56

 Another view would be the argument that ‘a 

participatory and accountable polity may opt for short term affluence rather than 

long term environmental protection’, in other words, ‘[d]emocracies are entirely 

capable of environmental destruction, and may even be structurally predisposed to 

unfettered consumption,’ the industrial democracies of the North being a good 

example here.
57

 

Still, for public participation to thrive in any society, democracy must be 

embraced. Yet, to avoid or mitigate the negative ‘side-effects’ of democracy, it 

would be useful for such a society to consider some level of flexibility in 

implementing democratic principles. Although more will be said on this below, it 

suffices to note that Eckstein elaborates on this point in his work – A Theory of 

Stable Democracy (1966) – where he argued that for a democracy to be stable the 

government authority pattern must not be ‘purely’ democratic, and that it must 

contain a ‘balance of disparate elements’ one of which must be a ‘healthy element 

of authoritarianism’.
58

 This is what differentiates the democratic culture of a country 

like Nigeria from that of a country like the United Kingdom; while general 

observation of facts on ground seem to suggest that the former’s democratic culture 

possesses a greater quantity of elitist values, the latter, though not completely 

opposite to the former, seem to have a lesser mix of elitist values in its broad 

democratic culture. 
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3.4. Pluralism and Public Participation 

Pluralism, which has a strong democratic foundation, emphasises the role of 

interest groups as against individual rights or state sovereignty.
59

 According to 

McLennan, ‘pluralism signals a theorized preference for multiplicity over unicity, 

and for diversity over uniformity’.
60

 While placing less emphasis on the state, it 

focuses on the competition among numerous groups representing different interests, 

such as business organisations, environmental advocacy organisations, trade unions, 

political parties, ethnic groups, students, prison officers, women’s collectives, and 

religious groups.
61

 Pluralism asserts that through ‘the mechanisms of elections and 

pressure politics the government is reflective of society’s demands and constrained 

by the countervailing powers of civil society and other organisations’; this is 

reflective of the pluralists definition of the state as ‘a discreet organisation making 

policy in response to the myriad of groups pressing on the government’.
62

 

To the Pluralist, politics and policy making is essentially a constant process 

of conflict, competition, negotiation and bargaining in a bid to resolve the conflicting 

interests of various groups.
63

 In this case, ‘there are multiple centres of power, none 

of which is wholly sovereign’.
64

 State agencies are seen as no more than interest 

groups themselves,
65

 and the state or government as no more than a site of conflict 

between interest groups, and as the umpire to declare the winners.
66

 In performing 

this function, the government must also prevent any individual group from 

undermining the freedom of other groups to further their own interests.
67

 

Though having a participatory outlook, pluralism has been criticised on the 

ground that interests with more resources, in terms of wealth and close contacts with 

government for instance, are more likely to have better representation and influence 
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on political outcomes than poor groups.
68

 Though there are contrary thoughts on this 

point,
69

 many scenarios playing out in developing countries like Nigeria, where 

buoyant extraction companies/organisations, for example, are at loggerheads with 

poor environmental advocacy groups over how the government should respond to 

certain natural resource and environmental issues or the direction in which 

government policies should go, largely validates that point. But then again, the 

solution to this power imbalance is not to ‘dismantle’ poor environmental advocacy 

groups, but to continue to push for their strengthening; their mere presence on the 

scene is usually a boost to public and environmental interests than their absence.  

There is also the related and largely unaddressed concern under pluralism of 

some interests not having the resources to compete in the political arena, and of the 

groups that compete not being representative of a large section of the public that may 

be disadvantaged in certain respects.
70

 These concerns with pluralism have been aptly 

captured in the view that ‘the flaw in the pluralist heaven is that the heavenly chorus 

sings with a strong upper-class accent.’
71

 However, despite these potential 

shortcomings, the value of the platform of pluralistic participation in bolstering the 

voice of environmentalists in contrast to days when they had next to no say over the 

disposition of natural resources and environmental changes is widely recognised.
72

 

Indeed, the effectiveness of group voice over that of disintegrated individuals in 

certain cases, and the check on excesses that countervailing powers with more 

capacities than available to individuals may introduce into political systems, are 

plausible contributions pluralism could bring to the public participation discourse in 

an environmental context.        

4. THE VALUE OF PUBLIC PARTICIPATION 

Though the theories discussed above, and others not discussed here, favour 

public participation to varied extents and for various reasons, it is generally agreed 

that democracy is the best political platform for public participation to thrive; 
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interestingly, Winston Churchill is reputed to have noted that ‘[d]emocracy is the 

worst possible form of government... except for all of the other forms’.
73

 However, in 

practice some elements of the various theories discussed are usually present in a 

democracy. In exploring the value of public participation, in terms of public access to 

(environmental) information, decision-making processes (and justice, to an extent), 

this section will discuss the arguments which justify public participation and those 

that are critical of it. What will also be made clear at the end is the fact that a 

participatory democratic system may need to incorporate certain seemingly 

‘undemocratic’ thoughts rooted in other political traditions to mitigate or avoid the 

effects of occasional democratic ‘excesses’ as was hinted above, and will be 

expatiated below. 

Basically, the argument for public participation is made on diverse grounds 

which have come to be popularly categorised under two broad headings; the process 

rationale which views public participation as an end in itself – it matters for its own 

sake, and the substantive rationale which views public participation as contributing to 

some further outcome like the protection of the environmental and human 

wellbeing.
74

 Though this categorisation may have some merit in structuring 

discussions to an extent, one may find it somewhat confusing, if not misleading. First, 

while some writers seem to discuss the grounds for justification under the rationales 

as distinctive and not connected,
75

 others have sought to or reasonably demonstrate 

the unsustainable nature of that position by playing down the boundary and stressing 

the connectivity and intertwined nature of the grounds under both rationales. For 

example, Ebbesson, reasonably argues that ‘legitimacy’ which some analyse only 

under the process rational, can indeed be viewed in a ‘more complex procedural-

substantive terms’ and ‘in terms that are entirely or mainly related to the outcomes’.
76

 

Barton also provides support for the inexact nature of the popular categorisation by 
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demonstrating how ‘accountability’ as a value can fall under either of both 

rationales.
77

 

Furthermore, good arguments exist to suggest that participation may indeed 

serve the functions of one rationale, to the exclusion of the other, in certain cases. For 

example, Dannenmaier note, ‘participation can be as basic as being informed about 

the facts that underlie a decision’;
78

 (a vital element of public participation in 

environmental decision-making that will be examined in further chapters). This form 

of participation reflects the independent and non-instrumental value of respecting the 

dignity of the applicant as a citizen and human being, entirely independent of 

arrangements to secure a good decision.
79

 This whole situation calls for a more 

flexible approach in making this discussion. Thus, rather than wholly follow this 

popular path which has been described by Richardson as ‘frequently muddled’,
80

  the 

grounds for justification in this section shall be addressed individually and flexibly, 

under loose and broadly descriptive categories to maintain a sense of order, while 

being mindful of the fact that most grounds can be reasonably argued both from an 

instrumental and non-instrumental/intrinsic perspective. 

Before the main discussion in this section begins, it is important to be clear on 

the context. Despite the diverse circumstances and fields of study in which public 

participation occurs, there is considerable similarity in the arguments made for or 

against its introduction. These arguments are generic in nature as they relate to the 

role of the public in a democracy. This level of congruence will be helpful here; both 

in enabling the arguments to be presented in general themes, and deductions to be 

inferred or made from other areas of study and applied to our focus areas of public 

participation, namely, public access to environmental information and  decision-

making processes, as well as justice where necessary.
81

 Though the justifications and 

criticisms cannot be exhausted below, the common ones will be examined. 
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4.1. Justifications 

The first set of arguments for public participation that will be explored here 

are those that place more emphasis on the direct impact and benefit of participation 

on and for the public participants as humans, mainly from a psychological and 

general human rights perspective. Here, in Kaufman’s words, the participatory 

process is seen as one which ‘enriches the lives of men not only by what it does for 

them but by what it does to them’.
82

 In this regard, participation can achieve: (1) 

greater individual fulfilment; (2) personal development; (3) self-awareness; and (4) 

self-expression. 

Considering first the argument based on greater individual fulfilment, 

participation is seen as a way of recognising the worth of a participant as a human 

being, and ensuring and bolstering the individuals actual, as well as their sense of, 

dignity, self-respect, and personal freedom, which may not be attained by an 

alternative means.
83

 Members of various Nigerian communities whom the 

government, and usually, in partnership with powerful corporations, have left in the 

dark and excluded from environmental decision-making processes that affect their 

wellbeing over the years, can certainly relate with this point. Hence the feeling in 

such communities that they are been treated as ‘second class citizens’ or ‘slaves’ with 

no voice, in their own country.
84

 

If the public is allowed and encouraged to participate in environmental 

decision-making that affects their lives, a strong message as to their value in terms of 

making useful contributions is sent; and this should have a positive impact on their 

individual self-esteem.
85

 If this right is denied the public or they are discouraged from 

participating or they are subjected to a more passive role, the reverse may be the 

case.
86

 Similarly, people’s sense of dignity and respect is bolstered when they have 
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reasonable access to information about the state of their environment which 

empowers them to make personal and other decisions. In this light, there is some 

value in the arguments that ‘freedom is increased through participation... because it 

gives him a very real degree of control over the course of his life and the structure of 

his environment’,
87

 and that ‘it is of the essence of a truly human life that certain 

decisions are made by the individual himself, not because they are better decisions... 

but because the ‘control of decisions that affect a man’s life’ must be his before a 

man can be free.’
88

 Cahn and Cahn encapsulate it thus: 

Participation is, in fact, the active expression of our faith in the dignity 

and worth of the individual. To deny effective participation, including the 

opportunity to choose, to be heard, to discuss, to criticise, to protest and to 

challenge decisions regarding the most fundamental conditions of 

existence, is to deny the individual’s own worth and to confirm his 

impotence and subservience.
89

  

Another argument, which goes beyond making participants more fulfilled, 

stresses the value of participation in facilitating the development of the individual 

participant’s capacities, in both a moral and intellectual context. This relates to the 

educative function. This is vital in an environmental context where scientific realities 

and lay public views are usually in friction and a host of legal instruments have taken 

up the challenge to stipulate for the improvement of public education and awareness 

on environmental issues.
90

 This is particularly important for Nigeria considering the 

relatively high level of (environmental) illiteracy especially in the rural areas where a 

lot of extractive and other industries are usually located, as highlighted in chapter 2. 

In the Niger Delta for example, as documented by Amnesty International in 2009, 

having ‘almost no information on the impacts of pollution’, the ability of many to 
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make correct personal choices diminishes: ‘people drink, cook with, and wash in 

polluted water; they eat fish contaminated with oil and other toxins’.
91

 

By granting the public wide access to information and the opportunity to get 

involved in ‘discussion[s]... of varying types of issues, people are given a chance to 

learn about new problems and solutions... if they make a few mistakes, they will also 

learn from them’.
92

 This justification goes beyond the direct benefit for members of 

the public as Nonet and Selznick have rightly argued that ‘the enlargement of legal 

participation... contribute[s] to the competence of legal institutions’,
93

 in that, such 

procedures have the clear potential to ‘generate knowledge, new options and new 

models’ that will be useful to public authorities.
94

  

Broadly, by participating in one aspect of public life and drawing on its 

educative effect, the skills and confidence to tackle problems in other public and 

private spheres,
 95

 especially in terms of combating ‘ecological damage in political 

fora’,
96

 are developed by disadvantaged groups like the rural population in Nigeria 

who are mostly illiterate in relation to the existing political system. ‘Civic activities’, 

Barber claims, ‘educates individuals how to think publicly... Politics becomes its own 

university...  and participation its own tutor’.
97

 And in support of Rousseau on the 

educative value of public participation, Pateman writes: 

The major function of participation... is therefore an educative one, 

educative in the very widest sense, including both the psychological 

aspect and the gaining of practice in democratic skills and procedures... 

                                                           
91

 Amnesty International, Nigeria: Petroleum, Pollution and Poverty in the Niger Delta (London: 

Amnesty International Publication, 2009) 21, available at: 

http://www.amnesty.org/en/library/asset/AFR44/017/2009/en/e2415061-da5c-44f8-a73c-

a7a4766ee21d/afr440172009en.pdf. 
92

 Richardson (n 42) 55. 
93

 P Nonet and P Selznick, Law and Society in Transition: Towards Responsive Law (New York: 

Harper & Rowe, 1978) 66. 
94

 K Getliffe, ‘Proceduralisation and the Aarhus Convention: Does Increase Participation in the 

Decision-Making Process Lead to more Effective EU Environmental Law?’ (2002) 4 Environmental 

Law Review 101, 108.  
95

 See Burton (n 17) 266. 
96

 MR Anderson, ‘Human Rights Approach to Environmental Protection: An Overview’, in A Boyle 

and MR Anderson, Human Rights Approaches to Environmental Protection (Oxford: Clarendon 

Press, 1996) 1, 6. 
97

 BR Barber, Strong Democracy: Participation for a New Age (California: University of California 

Press, 1984) 152. 

http://www.amnesty.org/en/library/asset/AFR44/017/2009/en/e2415061-da5c-44f8-a73c-a7a4766ee21d/afr440172009en.pdf
http://www.amnesty.org/en/library/asset/AFR44/017/2009/en/e2415061-da5c-44f8-a73c-a7a4766ee21d/afr440172009en.pdf


  

98 

 

Participation develops and fosters the very qualities necessary for it; the 

more individuals participate the better able they are to do so.
98

 

Furthermore and closely linked with the educative function just discussed, 

public participation has also been supported on the ground that ‘participation is 

necessary for individuals to discover their own real interest, to learn [more] about 

themselves’.
99

 This justification is supported by Bachrach who argues that 

‘participation is an essential means for the individual to discover his real needs 

through the intervening discovery of himself as a social human being’,
100

 and that 

those who are excluded from participatory processes would have interests buried 

within them, that cannot be discovered by any other means, thus hampering the 

state’s ability to satisfy them. As against when they are being represented, 

participating individuals discover more about themselves as they are obliged to 

reflect more deeply about their ‘preferences and priorities’ and their ‘value and 

beliefs’.
101

 

In addition, public participation is also seen as a route for greater self-

expression, thus acknowledging the fact that this need may be partly fulfilled by other 

means.
102

 The major claim is that there is a natural yearning in humans generally to 

let others understand them, their values and what they stand for, and that participation 

in public matters is a vital platform for having this natural urge satisfied. This relates 

to the discussion in the early part of chapter 1 where, among others, it was argued that 

the drive to participate is part of human nature. Thus, people who feel passionately 

about the environment would feel a level of satisfaction if given the opportunity to 

make real input in the relevant processes of governance, even if their wishes do not 

(fully) materialise. This view is well captured by Barber and Roszak who stated, 

respectively, that ‘[i]n strong democratic politics, participation is a way of defining 
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the self’,
103

 and ‘men participate democratically for the purpose of freeing the 

imagination and exploring self-expression’.
104

 

The four justifications for public participation outline above are mainly seen 

as intrinsic values of participation. However, it will not be out of place to make an 

argument here for their instrumental value, albeit from an environmental position. Of 

course, if the individual has the above experiences, this will, more often than not, lead 

to better and more environmentally protective decisions. Thus, the justifications 

stated above can also be seen as ‘preliminary’ benefits, and as a means to other ends. 

These set of benefits may as well accrue to the officials, not only the public, as they 

engage with and observe the reaction of the public to issues.
105

 

The second set of justifications focuses less on the direct human impact of 

public participation, and more on its social benefits and value for institutions and the 

processes of governance. Under this head, the following main values will be 

discussed: (1) accountability; (2) legitimacy and acceptability; (3) conflict resolution 

and avoidance; and (4) social cohesion and integration. Clearly, these ‘contributes to 

strengthening democracy’ as highlighted in the preamble to the Aarhus convention. 

Firstly, further than the intermittent opportunity to hold the government 

accountable during elections, it is argued that public participation increases the 

accountability of decision-makers in government as should be the case in a 

democracy.
106

  This is true for both the private and public sectors, and is needed in 

Nigeria where institutions, especially since the colonial era, have been used to 

conducting public-related business in an unaccountable manner. The public having 

wide access to environmental information and decision-making processes, and the 

ability to subject institutional actions to judicial process will constitute a regular 

check on bureaucracy and corruption which may be harmful to the environment and 

public wellbeing. For example, an analysis of numerous reports on the 

implementation of India’s 2005 Right to Information Act (RTIA) revealed, overall, 
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how ‘citizens and civil society organizations have been able to use the RTIA to fight 

mismanagement and corruption and improve governmental responsiveness’.
107

 

In the same vein, public participation will help prevent ‘agency capture’
108

 – a 

situation where a public regulatory agency aligns itself with the industry it is charged 

with regulating usually to the detriment of its ability to perform its regulatory or 

public duties; ‘agency capture’ will only thrive in a closed environment. Given the 

historical roots the Nigerian civil service has in official secrecy and public exclusion, 

as well as its weaknesses in terms of shortfall in resources and corruption, ‘agency 

capture’ is arguably commonplace (and needs to be rooted out by opening up 

government to the public). This is exemplified, as noted in the chapter 2, by the 

complacency and complicity of the Nigerian National Petroleum Corporation in the 

pollution of the Nigerian environment by huge multinational oil companies, given the 

government’s economic interests in the companies. It is in this light that the 

empowerment of the public in general has been canvassed as a means of countering 

capture and corruption within regulatory agencies.
109

 So, just as ‘war is too important 

to leave to the generals’ alone as Clemenceau remarked,
110

 information and decisions 

about the environment is too fundamental to human survival and thriving to leave to 

public officials alone in alignment with Pomeroy’s views.111
   

Another justification for bringing the public into the governance equation is 

that it promotes the legitimacy and credibility of institutions and their decisions and 

actions, and the consequential general acceptability of these to the public.
112

 Of 

course, the close connection between people and their environment suggests that if 
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environmental policies are to be successfully implemented, the entities carrying out 

public services and functions must establish their legitimacy in the eyes of the public. 

The environment ‘belongs’ to everyone, and is the most vital element of human 

existence, so why should only a few people holding certain public-related positions 

exclusively administer or hold information of such an important element? Bodansky 

identified secrecy and exclusion of the public, as ‘destroyers’ of legitimacy especially 

when it comes to environmental issues,
113

 and Ebbesson in support opines that proper 

procedural arrangements are necessary for establishing legitimacy.
114

  

Nigerians can relate with this given the long history of secrecy and public 

exclusion in the country which has led to a very poor public estimation and deep 

mistrust of nearly all governments in power and the officials, leading to difficulty in 

cooperation between the government and the public. By allowing for public input, 

informing them ‘as to what went into the decision’,
115

 and creating an opportunity for 

them to subject the institutions to judicial or administrative scrutiny, the public is 

enabled to build a beneficial sense of ‘ownership and of commitment’
116

 to the final 

decision, ‘even among parties who have not got what they want’.
117

 Writing about 

urban renewal, but justifying the present argument nonetheless, it has been stated 

that: 

[H]aving had a hand in the planning, residents are already predisposed to accept 

the plans which they feel they have helped create, even though the plans finally 

involve changes in the neighbourhood they would not have agreed to without 

prior discussion...
118

 

Apart from the legitimacy-boosting effect of involving the public in 

environmental governance, the resulting substantive entitlements for the public or 

public-sensitive outcomes of such a process has its separate legitimising effect on 

                                                           
113

 See D Bodansky, ‘Legitimacy’ in D Bodansky, J Brunnee and E Hey (eds), International 

Environmental Law (Oxford: Oxford University Press, 2007) 704-723, 711. 
114

 Ebbesson (n 13) 75-81. See also, E Gelhorn, opening comments to Panel 11, ‘Standing 

Participation and Who Will Pay?’ (1974) 26 Administrative Law Review 423, 424. 
115

 Gelhorn (n 114). 
116

 A Ackland, P Hyam and H Ingram, Guideline for Stakeholder Dialogue – A joint Venture (London: 

The Environmental Council, 1999) 8. 
117

 Barton (n 17) 105. 
118

 WC Loring, FL Sweetser and CF Ernst, Community Organisation for Citizen Participation in 

Urban Renewal (Massachusetts: Cambridge Press, 1957) 220, quoted in Goldblatt (n 110) 33. 



  

102 

 

institutions.
119

 This is also relevant in the Nigerian scenario as part of the general 

public complaint in the Niger Delta, for example, is that they have seen their 

livelihood and the state of their environment seriously decline with their exclusion 

from participation in the oil industry as engendered mainly by the promulgation of 

the Land Use Act as highlighted in chapter 2. So why should they support the 

government and its developers or believe that their proposals are in the interest of 

their communities?  

Also put forward as a ground for taking public participation seriously, is the 

potential it has to resolve and avoid serious conflicts among competing interests, 

especially by building understanding and encouraging consensus amongst the various 

stakeholders with diverse interests, which is necessary for communal development.
120

 

Most governments and developers, as in Nigeria, usually think that in order to ensure 

the smooth progress of a project, it is better not to inform or talk to the relevant public 

about it. But ‘[a]s citizens hear about [such] plans... they become distressed by the 

absence of prior notification from relevant officials and organize to stop the 

project’.
121

 

If correct information replaces misinformation, and various interested parties 

rub minds together, this will facilitate better ’understanding and tolerance’, induce 

‘modifications of values and opinions’, reduce ‘bias and mistrust’, and increase 

‘confidence and trust’.
122

 Chaotic environmental conflicts could be avoided, resolved 

or minimised if there is smooth flow of information between relevant parties and 

adequate access to justice is provided through which the public could properly 

channel their grievances. The relative absence of such a public participative state-of-

affairs in Nigeria is at the root of, and partly representative of the main reason for 

environment-related violence and conflicts in Nigeria as discussed in chapter 2, and 

only a commitment to public participation can douse the tension that still remains in 

the air. In addition, a lesser point is that the mere fact that people feel respected 
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because their opinion has been sought might make them less aggressive and more 

willing to further engage the process, accept outcomes and even assume certain levels 

of risk that they would ordinarily reject if their relevance were not recognised.  

In addition, public participation, it is argued, makes the individual more 

sociable, and this fosters actual, as well as a sense of, social cohesion and 

integration.
123

 This effect, it is argued, strongly ‘relies on participation taking a social 

form – the public meeting or focus group... for example – rather than its more 

individualistic forms, such as responding in isolation to a questionnaire survey’.
124

 

As people exchange information and engage in deliberations together, ‘disruptive 

divisions between rich and poor’,
125

 government and the governed, and between 

races, ethnic groups and genders, which could negate reasonable engagement in 

processes relevant to environmental protection, are likely to diminish, leading to an 

increased sense of productive social cohesion and integration. This point is 

particularly vital for Nigeria giving her massive plurality (about 250 ethno-linguistic 

groups with a higher awareness, generally, of their differences than their oneness as 

‘Nigerians’, besides the assortment of pressure groups and associations) and the non-

consensual manner in which the country was formed as revealed in chapter 2. This 

division, for example, continues to be a constant source of tension, suspicion and 

mistrust within and between various groups and the government when it comes to 

dealings that affect the environment and natural resources of a particular group or 

region of the country for the ‘benefit’ of the whole nation. According to Barber, 

‘[c]ommunity grows out of participation and at the same time makes participation 

possible’.
126

 And building on Rousseau, Pateman writes: 

[T]he experience of participating in decision making itself, and the 

complex totality of results to which it is seen to lead, both for the 

individual and for the whole political system; this experience attaches the 

individual to his society and is instrumental in developing it into a true 

community.
127
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The third set of justifications does not place emphasis on the value of 

participation for the individual or the social and institutional benefits, but on the 

‘substantive outcome’
128

 of the particular participatory activity. In an environmental 

context, it is mainly argued that public participation helps in environmental 

protection by ensuring sustainable development. This view is echoed in both Agenda 

21
129

 and the popular Brundtland Report
130

 which holds public participation in terms 

of access to information, decision-making process and justice in environmental 

matters to be fundamental prerequisites for achieving sustainable development, given 

that they enable the public to discover, scrutinise and challenge policies and practices 

with potentially serious negative consequences for the environment. In fact, it has 

been noted in empirical research across several countries that serious environmental 

degradation is often accompanied and made possible by the suppression of activists 

and the denial of opportunities for public access to environmental information and 

decision-making processes,
131

 as the discussion of Nigeria in chapter 2 also reveals. 

Hence the importance of ensuring the proper legal implementation of these 

participatory elements in Nigeria where developmental and industrial activities 

(which continue to cause much environmental degradation and public health issues 

as earlier noted) obviously and urgently need to be turned onto a more sustainable 

path.  

That said, public participation contributes to achieving sustainability and 

environmental protection mainly by ensuring: (1) improved quality of decisions that 

affect the environment (made by state, and non-state actors); and (2) better 

implementation and enforcement of environmental laws. 
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To start with, if individuals and institutions, as discussed above, are positively 

affected by participation, there is little doubt that this may result in ‘better’ 

decisions
132

 from informed contributions, and the (improved) ability to identify 

violations and enforce environmental laws, for the safety of the environment and 

humans. As Tribe opines, the quality of an outcome (‘where one ends up’) is largely 

determined by the quality of the process (‘how one gets there’).
133

 Also, there is the 

saying that ‘two [good] heads are better than one’. Public participation enables the 

proper and adequate integration of ecological and social considerations into 

development decisions made by government/developer. This will more likely produce 

well informed decisions, as against one taken from a limited (and probably defective) 

perspective.  

In that light, government agencies and private corporations may have the 

technical knowledge relevant for environmental management, yet important ‘value 

judgements’ cannot be measured in any technical way, but by involving the public.
134

 

In noting that there are questions experts can answer for the public and those only the 

public can answer, Wexler provides a helpful example to illustrate this: for instance, 

‘Should I bring a suit?’ is a complex question which requires the lawyer (expert) to 

first answer the question – ‘Have I a cause of action?’, and the (lay) public to make a 

decision on the last question – ‘Should I sue?’, considering factors like personal 

feelings and commitments.
135

 So the voice of the public on certain issues that affects 

them, like the execution of environmental changes, is indispensable, considering the 

fact that, amongst others, ‘value judgment may fill gaps in knowledge; determine 
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appropriate levels of safety; distribute [and reveal actual] costs and benefits of 

pollution; decide between fundamentally divided interests’.
136

  

Further, the local public are usually custodians of important information about 

their environment and community which can easily elude the experts, and can 

provide useful feedback on past decisions, ‘all of which is not easily attained by other 

means’.
137

 For instance, a World Bank review of 164 projects in 1982 found that 

where local communities were not involved in project planning, ‘inaccurate 

assessments and information about local institutions were common’ and this led to 

‘unworkable project proposals’, as against projects with community participation 

which were successful.
138

 All these are necessary for quality decisions that are more 

protective of the environment and human wellbeing. This is what many principles of 

governance (in the form of proverbs) in many traditional Nigerian societies reflect as 

highlighted in chapter 2; e.g. ‘a herbalist that refuses to ask laymen what leaves he 

looks for in the bush, must have difficulties getting what he wants’, and ‘one finger 

cannot remove lice from the head’. 

Accordingly, the UK Royal Commission on Environmental Pollution – a body 

predominantly consisting of scientists and technologists – in asserting that ‘secrecy 

breeds fear’, have also stated that ‘in a democracy it is an unhealthy sign when 

authority claims omniscience and dismisses grass roots concerns as irrational’.
139

 No 

one is in a better position to know where the shoe pinches than the wearer. So 

according to Anderson, ‘[i]f the people who make the decisions are the same as those 

who pay for and live by the consequences …then we go a long way towards 

protecting the environment’;
140

 this is very instructive for the Niger Delta situation 

where those mainly responsible for and are the major beneficiaries of the destructive 

oil and gas activities in the region do not live there. Moreover, in a participatory 

environment, segments of the public with relevant (technical) expertise could assist 
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public institutions with expertise not possessed by the public institutions or when the 

latter is short of necessary (human) resources as ample evidence suggests.
141

 Surely, 

public participation can help to supplement government agency work considering the 

free information transfer and dissemination and the shared decision-making role they 

could play.
142

 In filling the void created by government agencies, O’Rourke and 

Macey demonstrated in their empirical piece how the local group called ‘bucket 

brigade’ engaged in sampling industrial air emissions in their locality ‘help to 

increase knowledge of emissions and potential health risks, [and] raise awareness’ in 

their community.
143

  

Also, apart from government agencies, informed public participation can 

regulate the behaviour of private corporations, by forcing them to make more 

environmentally protective decisions which will support and reflect the public needs 

and values.
144

 This could happen through the public playing a meaningful role in the 

decision-making process. Or by the public having access to critical environmental 

information about a company’s activities as O’Rourke and Macey’s piece 

demonstrates: the fact that private corporation’s knew that local people were 

independently collating, analysing and deploying data containing their emissions 

(which were hitherto not accessible  by the public), forced them to take steps to 

significantly reduce their emissions level.
145

 And also, the potency of access to 

environmental information in aiding individuals in making better personal and life 

preserving decisions has also been recognised.
146

 This point is particularly important 

in the Nigerian context where, as alluded to earlier, the ability of many people living 

in the Niger Delta, for example, to make life preserving decisions is weakened by 

lack of information on the extent to which the environment upon which they rely for 

their livelihood has been compromised by oil pollution as documented by Amnesty 

International in 2009.  
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The second perspective is that informed public participation enables and 

creates wider space for better enforcement and implementation of laws relevant for 

environmental protection. Just as government agencies do not and cannot know it all, 

they can also not do it all; ‘[i]t is impossible for an agency to have its eyes and ears 

everywhere to detect infractions’.
147

 Due to lack of adequate resources (human, 

financial and infrastructure-wise), government agencies in Nigeria, for example, are 

unable to adequately respond to violations of environmental laws. In such cases, any 

impending harm to the environment and public wellbeing caused by an extractive 

industry for example, may be avoided if there are broad and adequate legal 

mechanisms for access to environmental information through which individuals and 

NGO’s can discover environmental breaches and/or gather all the information 

relevant for them to successfully subject such (potentially) harmful activity to court 

process.  

In addition, informed public participation in environmental decision-making 

processes, especially when supported by adequate legal mechanisms, can positively 

influence better state (and developers’) compliance with environmental obligations 

by the former benchmarking the views of the latter against the requirements of 

existing environmental laws in the course of participation and pushing for 

compliance with such laws. There is the argument that public participation is 

important in ensuring that ‘deference to environmental law does not depend solely on 

the discretion of government’,
148

 considering the fact that many governments, like 

Nigeria’s as noted in chapter 2, may be more inclined to favour certain economic 

interests at the grave expense of the environment and human wellbeing. This is also a 

sound reason for wide public access to environmental information in order for them 

to more easily detect breaches of the law and successfully access justice, as stated in 

the preceding chapter. In support, it has been noted for instance that with respect to 

the Convention on the Conservation of European Wildlife and Natural Habitats, ‘the 

attendance of NGOs at the meeting of the convention plays an essential role in 

relation to compliance with the obligations of the Convention. This applies... to areas 
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such as information, publicity and pressure for action’.
149

 A similar outcome can 

also be achieved at the national level with respect to national laws. 

Though these substantive outcomes are usually discussed from an extrinsic 

perspective, as has been done here, their intrinsic value is not in doubt.
150

 For 

example, it has been reasonably argued that high quality decisions or ‘accurate 

decisions themselves [may not only help protect the environment for example, but] 

constitute an important element of fair treatment, which in turn constitutes an 

important element of respect for persons’.
151

  

It is also important to make clear that though outcomes are important, the 

participatory process itself, together with its intrinsic value, also matters a great deal; 

i.e. public participation is not all about the final substantive outcome. This fact is 

demonstrated by an actual case where ‘a women’s group introduced some resolutions 

[in a parliament] about policies regarding women, which were immediately passed, 

and passed unanimously. The women concerned were furious; they had wanted to 

hold a discussion of the resolutions, and to be listened to’.
152

 Thus, while it may be 

the case that right outcomes, most likely by chance, may result without a 

participatory process or with a highly limited one, it is also true that a lot of other 

benefits to the public and the society as a whole would have been lost to non-

participation, which may be antithetical to the achieved outcome. In view of this fact, 

successful participation is not one which meets just the outcome goals, or meets the 

goal of an open participatory process, but one which meets some balance of outcome 

and participatory process goals.
153

  

A final issue that should not be ignored here is the fact that it is possible that 

there may be, in some cases, a level of disinterest on the part of the public when it 

comes to engaging in participatory activities. For example, it was noted in a study 

that, overall, only 35 out of 8315 respondents who indicated intent to participate, 
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actually took the initiative to make an inquiry about how to join in the participatory 

process, despite knowing the appropriate office to contact.
154

 Such situations support 

the frustration of some experts in being burdened with a public that is really not 

interested in participating.
155

 And this situation may even bolster ‘argument for a top-

down administration simply on the grounds of efficiency’.
156

 However, it is thought 

that a more beneficial approach would be for public authorities and developers to 

show a lot of perseverance, and educate and motivate the public on the need to 

participate, giving the multidimensional benefits of engaging the public, and the 

value of such engagement for all parties. They could also take practical steps to 

directly contact organised groups and NGOs that are more likely to have the time, 

motivation and resources to engage in such processes, in cases where much of the 

members of the general public in the target areas are not forthcoming. 

4.2. Criticisms (and some responses) 

Turning from the benefits of participation, as should be expected, there are 

those who, to an extent, think otherwise. Generally, critics do not advocate complete 

abstinence by the public from participation in environmental matters, for as Arnstein 

noted, ‘the idea’ of public participation ‘is a little like eating spinach: no one is 

against it in principle because it is good for you’.
157

 Rather, the main criticisms 

support some level of participation, but doubt its potential to achieve certain results 

and highlights the drawbacks, the risks, and the problems that can occur.
158

  

Firstly, on the impact of participation on humans noted above, Smith has 

noted that ‘participation in government is neither necessary nor sufficient’ for the 

‘full’ realisation of such impact.
159

 Not denying the achievability of such an impact, 

Smith also went on to entertain the idea of lack of opportunity to participate having a 
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negative effect on a person’s self-esteem, vision of common good, and the like.
160

 

This is still enough reason to justify a call for wide public participation, as the idea of 

participation being a major tool in positively impacting the individual remains 

unscathed. Moreover, there is hardly a solid argument that participation is detrimental 

to innate human fulfilment or development.
161

 Even the criticism that ‘[b]y focusing 

their energies and attention on themselves, participation deflects their potential 

concern for wider issues’
162

 is less of an issue. Many individuals are mainly focused 

on more substantive results of participation as against these ‘human benefits’ which 

mainly accrue indirectly in the process of participating. And with the educative 

function of participation, such a problem becomes largely insignificant because as 

was noted in that section above, engaging in the civic activity of participation has the 

potential to educate the individual to think more publicly in such situations. 

Moreover, seeking human fulfilment and that of other ‘wider issues’ are not 

necessarily opposing objectives, but may be complementary. For instance, in the 

women’s group case noted above, the clamour for the women to be heard was 

supportive of the wider interest of the group even though it would have also delivered 

some personal ‘human benefits’.
163

   

Furthermore, as against ensuring institutional accountability and legitimacy, it 

is argued that participation can be used by authorities to manipulate the public into 

gaining awareness of government or even developers’ problems in such a way and 

extent as to inhibit the public from pressing for solutions to their own problems.
164

 By 

being subtle, the authorities, who are usually more skilled in participatory 

processes,
165

 get to legitimise their decisions with the stamp of public approval even 

when such is not in line with the public will.
166

 Here, the public is ‘fooled’ into 

believing their opinion will be taken into consideration, when in fact they are been 

‘used’ by officials to build support for, and reduce antagonism towards their own 
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ends.
167

 This strategy of co-option, rather than cooperation, may only serve to 

dampen the enthusiasm of the public to ‘take on’ the system in the interest of 

change
168

 and produce outcomes not reflective of public needs and values. Though 

these are legitimate concerns, it is still reasonable to think that in some cases, like 

environmental activism, instead of such situation taming the participant it may in fact 

exacerbate the urge to press for change.
169

 

Also, while there is the undeniable conflict resolution and social cohesion 

potential of participation, the reverse may well be true in some case. To Offe, the 

‘conflict-generating potential of the institutions of the democratic polity by far 

outweighs their conflict-resolving capacity’ as the system is usually overloaded with 

diverse demands.
170

 On the contrary, it is argued here that the reality of Offe’s view 

largely results from how the relevant stakeholders in the participatory process 

conduct themselves and how the process itself is carried out, and usually not from the 

idea of participation itself. Indeed, Lee and Abbot did highlight the UK 

government’s complaint about the need to fine-tune their system of public hearing as 

it usually turns out to be ‘too adversarial’.
171

  

Similarly, it makes sense to believe that conflict and increased polarisation 

may result in cases where public demands are not largely met even though their 

hopes had been inflated by the potential benefits of participation;
172

 or where the 

community is one with highly diverse interests,
173

 or a decision-making procedure 

has been excessively formalised and modelled on a judicial procedure which may 

create an atmosphere of confrontation.
174

 Though the highly structured judicial 

process where parties have no option but to accept unacceptable decisions may 

reduce conflict,
175

 the usual winner-takes-it-all norm of this system will increase 
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polarisation which is the foundation for conflict. It must also be noted that conflict 

can occur between professionals who represent the public and those on the other 

side, for though ‘science may strive for the ‘truth’, the opinions of scientists are 

[often] coloured by their values and beliefs’.
176

  

Furthermore, the idea that informed participation leads to better outcomes is 

not without criticism. Participation in some circumstances may not be able to produce 

better decisions; there is the difficulty or ‘inefficiency in identifying public 

preferences and aggregating them into coherent public policy’;
177

 the usual power 

imbalance in participatory abilities earlier alluded to, which will not only negatively 

impact on the fairness and equitableness of the process and outcome, but also on how 

much the latter reflects public values;
178

 excessive compromises that may render 

policies too ineffectual to achieve their purpose; and the fact that ‘the process [may] 

placate the vehemently-held opinion of the few, at the cost of an interest that is 

important and widely, but less vehemently, held in the larger community’.
179

  

Participation is also criticised for potentially enabling small groups and 

individuals that do not reflect the will of the general public, to reject critical 

decisions, especially with the wide standing granted them to obtain review;
180

 and as 

some have argued the public is generally and usually too selfish and irrational at the 

cost of the wider society, as in many cases, they canvass and strive to protect their 

own interests only.
181

 On the other hand, public participation is also criticised for 

providing the rich and well-organised majority a tool with which to subjugate the 
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interest of the poor and weakly-organised minority.
182

 For example, there is a case 

where participation was terminated by the United States Congress ‘when it appeared 

that an enormous expenditure of time and money produced little in the way of 

constructive, representative input from disadvantaged citizens’.
183

 Whatever the 

position may be, a positive perspective here may be that both the minority and the 

majority have a ‘tool’ with which to protect themselves from marginalisation. 

In addition, as against infusing efficiency and effectiveness into institutional 

systems, there is the reality and potential of wide participation being time 

consuming
184

 especially, as in many cases, the public has no clear leader with proper 

authority.
185

 This ‘additional’ time the participatory process takes may inhibit 

reasonable development or quick action when time is of the essence; environmental 

cases may drag on in court and useful projects and proposals may be held up for a 

long time; and the complexities involved in meshing various interests to form a 

common decision takes time also. The process of ensuring adequate public access to 

information and decision-making processes may also be quite costly as a result of the 

enormity of the mechanisms that may need to be put in place to ensure their smooth 

running and the large number of people who may be involved (i.e., the public and 

administrative personnel), as well as the increase in time it takes to conclude an 

issue.
186

 For instance, Ewing provides an example of a project which was funded for 

three years under the EU Life Programme. After three years of intense community 

activity and drawing up a large volume of public participation plan, ‘no further fund 

was available, and the project was closed down. Clearly the process was a success, 

but the result not’.
187

 

Not to disprove the above criticisms, it is only fair to note that early 

participation can help save time ‘by reducing delays caused by challenges already 
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under way’
188

 as well as ‘reduce cost by limiting the need to redesign projects to meet 

public objectives’
189

 or having to spends funds to acquire knowledge that is freely 

obtainable from NGO’s and the public. Similarly, public participation can help avoid 

violence which may cost a developer loss of property and money; this is exemplified 

in the Niger Delta where the finances of the nation and the companies are negatively 

impacted by the vandalism of oil installations, kidnapping of oil company workers for 

ransom and the huge cost spent on providing extra-ordinary security for oil 

installations and workers, partly resulting from the disconnection between 

government/developers and the public in the region as alluded to in the preceding 

chapter. Also, public access to environmental information and decision-making 

processes may significantly reduce litigation, which will help to save cost and time 

that would have been spent on a (potential) suit,
190

 as well as preserve the positive 

image of a company in the eye of the public which itself could have financial 

implications. In assessing the cost to public authorities of providing (environmental) 

information, the position of the Information Commissioner of Canada is invaluable: 

The annual cost [to the government] of administration [of the Canadian Access 

to Information Law] is some $20 million by a generous estimate. That is a 

bargain for such an essential tool of public accountability. The law pays for 

itself in more professional, ethical and careful behaviour on the part of public 

officials who must now conduct public business in the open. Excessive fees 

discourage use of the law and, in the long run, that is too high a cost.
191

 

Lastly, it is also argued that involving the public in decision-making could 

hinder the creativity of agencies and corporations and prevents them from utilizing 

their expertise and experience in problem solving,
192

 given that the public may be too 

emotional or ill-equipped to do the right thing. In contrast however, the Cahns’ have 

highlighted what they termed ‘the right to be wrong’, which certainly has some 

virtue: 
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[T]oday, meaningful... participation encompasses more than the 

protection of mere dissent. It entails the right of a group or a people to risk 

choosing wrongly where they and not others will bear the primary 

consequences of that choice... The right to be wrong... requires 

opportunity to learn from the trials and errors of others. [So,] It is not 

necessary that each community... repeat the process of error and suffering 

of others. It is not a mandate to begin from ignorance.
193

  

4.3. A ‘Middle Ground’ Theory for Public Participation 

From the above analysis, it is clear that participation is like an unruly horse. It 

must be tamed to get the best out of it. The unruly horse (i.e., ‘participation’) has no 

responsibility in this, only the riders (i.e., the parties involved). Parties involved will 

tame ‘participation’ by approaching it with a more cooperative motive and a give-

and-take mentality that does not endanger the objective of a viable result, and 

knowing where to draw the line on participation in order to minimise its excesses, 

and maximise its benefits. The solution to the problems of participation is neither 

non-participation, nor the advice of Al Smith: ‘[t]he only cure for the evils of 

democracy is more democracy’.
194

 According to Huntington, this ‘could well be 

adding fuel to the fire’.
195

 The solution is ‘democratic moderation’ – the introduction 

of some beneficial tenets of other political traditions, as discussed above, into the 

body of democracy, to enhance it. In clarifying this point, some of Huntington’s 

comments on excessive democracy in the United States and the need for moderation, 

is instructive: 

[D]emocracy is only one way of constituting authority...A university 

where teaching appointments are subject to approval by students may be a 

more democratic university, but it is not likely to be a better university. In 

similar fashion, armies in which the commands of officers have been 

subject to veto by the collective wisdom of their subordinates have almost 

invariably come to disaster on the battle field... The Greek philosophers 

argue that the best practical state – the “mixed regime” – would combine 
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several different principles of government in its constitution.
196

 

“Democracy never lasts long,” John Adams observed: “... There never 

was a democracy yet that did not commit suicide.” That suicide is more 

likely to be the product of overindulgence than of any other cause. A value 

which is normally good in itself is not necessarily optimized when it is 

maximized... There are... potential desirable limits to the extension of 

political democracy. Democracy could have a longer life if it has a more 

balanced existence.
197

 (Emphasis added)      

What is however non-negotiable is the fact that the system adopted must 

provide wide access for the public to participate meaningfully, while maintaining 

some clearly defined state powers to regulate participatory processes as situations 

present themselves, in provable  good faith, with the benefits of such a process as the 

driving force. However, overall, there is no doubt, from the perspectives of writers 

and governments, that the ‘benefits’ of participation ‘vastly outweigh its 

disbenefits’,
198

 as well as it outweighing ‘the significance of the instances of the 

abuse of participatory rights’,
199

 as validated by the fact that ‘it continues to be 

embraced, in particular with great force, in environmental matters’.
200

 

5. CONCLUSION 

This chapter has addressed some theoretical issues about public participation, 

mainly in an environmental context, as a framework and foundation for more legal 

discussions in subsequent chapters. Apart from the nature of ‘the public’, the place 

and nature of public participation in various political traditions, as well as its value 

mainly in terms of its benefits and criticisms, was explored in this chapter. To this 

end, a major conclusion similar to Gauna’s was reached, which is: even though 

participatory democratic norms must remain the general and fundamental disposition 

of the polity, it is better to avoid settling with the norms of a particular tradition, and 
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‘steer a hybrid course’,
201

 seeing that they ‘all have strengths and weaknesses, and 

offer useful insights into what is happening and what should happen’.
202

 This was 

proposed as a plausible way of overcoming the excesses of participation and 

maximising its benefits. 

It is argued that the implementation of the provisions of the Aarhus 

Convention and similar regimes, which will be discussed in the subsequent chapters, 

will contribute in deepening environmental democratic norms in countries like 

Nigeria, and in delivering the benefits and limiting the potential excesses of 

environmental public participation as discussed above.
203

 So much is indicated in the 

preamble of the Aarhus Convention: the conviction that its implementation will 

‘contribute to strengthening democracy’; the fact that the regime aims ‘to further the 

accountability and transparency in decision-making’ by advancing public 

participation; the recognition of the potential of public participation ‘to strengthen 

public support for decisions on the environment’; and the fact that ‘in the field of the 

environment, improved access to information and public participation in decision-

making enhance the quality and the implementation of decisions, contribute to public 

awareness of environmental issues, give the public the opportunity to express its 

concerns and enable public authorities to take due account of such concerns’. 
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Chapter 4 

PUBLIC ACCESS TO ENVIRONMENTAL INFORMATION: 

INTERNATIONAL BEST PRACTICE PRINCIPLES 

 

1. INTRODUCTION 

Among other matters, earlier discussion has established the value of adequate 

and meaningful public access to environmental information, by reason of which the 

issue is a core one in international environmental law. Given this premise, the aim of 

this chapter is to critically evaluate what may generally be considered international 

best practice in terms of law and practice on public access to environmental 

information that could effectively ensure adequate access in this regard. The analysis 

in the chapter will generally clarify and further understanding of the development of 

this area of procedural environmental rights, as well as provide a reasonable and 

useful comparative basis on which to analyse and recommend improvements to 

Nigerian law and practice on access to environmental information in the subsequent 

chapter. And as alluded to in chapter 1, the framing of the international best practice 

principles in this chapter will have relevant provisions of the Aarhus Convention as 

its central theme, and efforts will be made to demonstrate how many of the 

Convention’s provisions overlap, emphasise or amplify existing provisions of some 

other international regimes to which Nigeria is directly committed. 

In the light of the above, the analysis below will cover four main areas: the 

scope of a regime on access to environmental information; the actual public access 

right to that information, in its passive and active contexts; the exemptions and 

override to the access rights; and the provisions for enforcing the access rights. 

2. ACCESS TO ENVIRONMENTAL INFORMATION: ISSUES ON SCOPE 

When putting in place legal mechanisms to enable the public have access to 

environmental information, its inclusiveness is vital in deciding its value to the public 

and society at large.  In analysing international best practice in this regard, this 

section’s focus will be on: (1) the meaning of ‘environmental information’; (2) the 

format of the information; (3) the beneficiary of the access right; and (4) the bodies 
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obliged to provide access. While some rights and duties which may touch on the 

scope of an access to environmental information regime are discussed below, these 

four issues are quite unique; they deal with key definitional concepts that provide no 

rights or duties in themselves but run through the entire body of access to 

environmental information regimes and are worth exclusive discussion here for 

purposes of proper organisation of materials. 

2.1. The Meaning of ‘Environmental Information’ 

The importance of the meaning ascribed to ‘environmental information’ in an 

environmental information access regime is self-evident; its narrowness or broadness 

is key to the value of the public’s right of access granted by the regime.
1
 A number of 

international instruments in this regard merely allude to or mention ‘environmental 

information’ without defining it.
2
 And even though a definition of the concept could 

be found in the (repealed) EU Directive 90/313/EC on the Freedom of Access to 

Information on the Environment, it is still less comprehensive than that in the Aarhus 

Convention which represents a marked improvement. For instance, as against the 

Aarhus Convention, the (repealed) EU’s Directive 90/313/EC definition of 

‘information relating to the environment’ does not include elements like information 

on human health and safely, economic data used in reaching environmental decisions, 

and cultural sites. The Aarhus Convention gives the concept what may be considered 

its most appropriate and expansive definition yet at the international level, and one 

that has been widely lauded.
3
 Article 2(3) of the Convention defines ‘Environmental 

information’ as ‘any information... on’:  

(a) The state of elements of the environment, such as air and atmosphere, water, 

soil, land, landscape and natural sites, biological diversity and its components, 

including genetically modified organisms, and the interaction among these 

elements; 
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(b) Factors, such as substances, energy, noise and radiation, and activities or 

measures, including administrative measures, environmental agreements, 

policies, legislation, plans and programmes, affecting or likely to affect the 

elements of the environment within the scope of subparagraph (a) above, and 

cost-benefit and other economic analyses and assumptions used in 

environmental decision-making;  

(c) The state of human health and safety, conditions of human life, cultural sites 

and built structures, inasmuch as they are or may be affected by the state of the 

elements of the environment or, through these elements, by the factors, activities 

or measures referred to in subparagraph (b) above; 

Commendably, with such word/phrases like ‘such as’, ‘including’, ‘likely to 

affect’, and ‘may be affected’, the above definition is largely non-exhaustive in nature 

(as against it being ‘vague’ as some suggest
4
). This is clearly in keeping with 

progressive environmental politics and treaty-making practice where the tendency is 

usually to be as open-ended as possible when defining key terms in an agreement, 

especially as ‘it is [usually] not possible to determine a priori the user, nor their 

questions, nor the future problems which may be encountered’.
5
 Laudable also is the 

fact that despite the definition being couched in a non-exhaustive manner, it is still 

largely enumerative in nature and limits the restrictive danger that comes with 

authorities having too much discretion to determine what key terms in a law mean or 

do not mean. Examples of information already considered by the Aarhus Compliance 

Committee to be ‘environmental information’ under this definition includes a waste-

related feasibility study containing technical and economic details;
6
 ‘financing 

agreements, even though not listed explicitly in the definition, may sometimes 

amount to “measures... that affect or are likely to affect the elements of the 

environment”’;
7
 and more recently, a contract for rent of lands.

8
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2.2. The Format of the Information 

Related to the above, the right given under the Aarhus Convention relates to 

‘information in written, visual, aural, electronic or any other material form’.
9
 

Elucidating on the expansiveness of this provision, the Aarhus Guide notes that any 

material form ‘developed in the future’ is captured by this provision.
10

 

2.3. The Beneficiary of the Right of Access 

As with the Principle 10 of the Rio Declaration and a number of other 

international agreements,
11

 the beneficiary of the right to access environmental 

information is easily identified in the Aarhus Convention as ‘the public’.
12

 The 

Convention defines the ‘the public’ as ‘meaning one or more natural or legal persons, 

and, in accordance with national legislation or practice, their associations, 

organisations or groups’.
13

 A similar definition is given to the phrase under the Bali 

Guidelines.
14

  Clearly, this definition of ‘the public’ is not limited to associations or 

organisations with legal personality, but can be interpreted as extending to 

associations or groups ‘without legal personality’,
15

 albeit ‘in accordance with 

national legislation or practice’
16

 – a proviso that appears liberal and in line with 

democratic and pluralist thoughts, and the analysis of ‘the public’ that should be 

allowed to participate in environmental matters as discussed in chapter 3. 

Also, as evidenced by the Bali Guidelines,
17

 ‘modern practices allow any 

person to request and receive information – not only those who can prove that they 

have a special interest in the information’.
18

 Similarly, Article 4(1)(a) of the Aarhus 

Convention obliges public authorities to make environmental information available to 
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the public ‘[w]ithout an interest having to be stated’. This point has been endorsed by 

the Aarhus Compliance Committee which found that Kazakhstan was in breach of 

Article 4(1)(a) for retaining a practice where people requesting information in general 

have to explain the reasons for which the information is requested.
19

   

Furthermore, the right given to the public under the Aarhus Convention is 

non-discriminatory and so is exercisable by any person, irrespective of citizenship, 

nationality, domicile, or place of registered seat or effective centre of activities.
20

 

Thus, the Aarhus Compliance Committee rightly upheld this non-discriminatory 

provision when it noted, with regards to Turkmenistan, that the exclusion of foreign 

citizens and persons without citizenship from the possibility to found and participate 

in an NGO is a disadvantageous discrimination against them, and so constitutes non-

compliance with Art 3(9) of the Aarhus Convention.
21

 And in a further enunciation, 

the Committee has also noted that ‘foreign or international nongovernmental 

environmental organisations’ would normally be considered part of ‘the public’ and 

so eligible to access environmental information at the national level.
22

 

2.4. The Bodies Obliged to Provide Access  

This point will receive special consideration here as it has witnessed some key 

changes in recent years, which has no doubt made it a bit more susceptible to 

controversy. Unequivocally, based on the participatory democratic norms hitherto 

discussed, the obligation to provide the public access to (environmental) information 

is, and has historically been that of ‘the government’. This is well reflected in a 

number of international (environmental) instruments, chiefly, the Rio Declaration 

which provides, without more, for public access to environmental information held 

by ‘public authorities’,
23

 which phrase can easily be interpreted to mean ‘the 

government’. Similarly, the Aarhus Convention also lays the principal obligation of 

providing environmental information on the ‘public authority’
24

 and explicitly defines 
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same in Article 2(2)(a) to mean, among others, ‘Government at national, regional and 

other levels’. 

However, as governments around the world adopt the view that ‘government 

has no business in business’, the growing private sector which now controls 

enormous resources is increasingly being entrusted with responsibilities with 

immense public and environmental implications (e.g. on the provision of water and 

power) which were hitherto the preserve of the public sector.
25

 Hence, it was fitting 

for the Aarhus Convention which applies only to ‘public authorities’, to proffer a 

wider and more appropriate definition for the concept which is capable of including 

some private entities in recognition of their significant emerging status, thus ensuring 

reasonable access rights for the public with regards to environmental information. 

This indeed removes liberalism’s age-long ‘wedge’ driven between ‘public’ and 

‘private’ in order to achieve its aim of ‘differential treatment of the two spheres’,
26

 as 

alluded to in chapter 3. Article 2(2) of the Aarhus Convention expressly defines 

‘public authority’ out of the purely government circle depicted by subparagraph (a) 

above, to include: 

(b) Natural or legal persons performing public administrative functions under 

national law, including specific duties, activities or services in relation to the 

environment; 

(c) Any other natural or legal persons having public responsibilities or functions, 

or providing public services, in relation to the environment, under the control of 

a body or person falling within subparagraphs (a) or (b) above.
27

 

First, on Article 2(2)(b) above, it is clear that for a body to fall under that 

section, further than the one-dimensional opinion of Hughes’ (and others) that the 
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‘public functions’ of private entities  ‘would render them public authorities’,
28

 those 

functions must also be administrative functions.
29

 Also, even though the relevant 

entity does not have to operate in the field of the environment to fall under this 

subparagraph (b) as with (a), persons carrying out public administrative duties under 

any national law will fall under this category; such a legal basis for carrying out such 

a function being a prerequisite here.
30

 It is also important to note that this 

subparagraph (b) may arguably not include government bodies as such would already 

have been covered under subparagraph (a) of Article 2(2).
31

 Perhaps, some support 

may be found in the fact that in cases in which the Aarhus Compliance Committee 

has held that a body fell under Art 2(2)(a), it has not gone on to state that they also 

fall under any of the other categories
32

 (as it does when a body falls under 

subparagraphs (b) and (c)
33

).  

It is also possible for subparagraph (b) to cover bodies which are established 

by statutes to be independent of government. As it seems, contrary to Mason’s view 

that it is only private entities (apart from government bodies) in the mould of Article 

2(2)(c) of the Aarhus Convention that are public authorities under the regime,
34

 

Article 2(2)(b) arguably also covers private entities  performing public administrative 

functions.
35

 Moreover, support can be drawn from the Aarhus Guide and the UK’s 

DEFRA (Department for Environment, Food and Rural Affairs) Guidance on the 

                                                           
28

 D Hughes and others, Environmental Law (4
th

 edn, London: LexisNexis Butterworths, 2002) 157. 
29

 A point noted in the English case: Network Rail Ltd v Information Commissioner, Appeal Nos. 

EA/2006/0061 and EA/2006/0062, 17 July 2007, para 24. 
30

 See Aarhus Guide, 32-33; and Belarus ACCC/C/2009/37, ECE/MP.PP//2011/11/Add.2, 12 May 

2011, para 67. 
31

 Aarhus Guide, 33. 
32

 See Kazakhstan ACCC/C/2004/6, ECE/MP.PP/C.1/2006/4/Add.1, 28 July 2006, para 23; Armenia 

ACCC/C/2004/8, ECE/MP.PP/C.1/2006/2/Add.1, 10 May 2006, para 19; Belgium ACCC/C/2005/11, 

ECE/MP.PP/C.1/2006/4/Add.2, 29 July 2006, para 25; and Denmark ACCC/C/2006/18, 

ECE/MP.PP/2008/5/Add.4, 29 April 2008, para 25. 
33

 Infra (n 35). 
34

 M Mason, ‘Information Disclosure and Environmental Rights: The Aarhus Convention’ (2010) 10 

(3) Global Environmental Politics 10, 14. 
35

 See Kazakhstan (n 6) para 17; and Hungary ACCC/C/2004/4, ECE/MP.PP/C.1/2005/2/Add.4, 14 

March 2005, para 10, where the Aarhus Compliance Committee held that since the companies were 

established by law and are fully state-owned, they were public authorities in accordance with Art 

2(2)(b) and (c). Though state-owned, these companies could not be described as ‘government bodies’ 

in order to fall under subparagraph (a) going by the definition of ‘government’ in the Aarhus Guide, 

32.   
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interpretation of the Environmental Information Regulations (EIR) which expressly 

entertain the idea of profit driven ‘private companies’ falling under this particular 

regulation.
36

 In this light, a purely private company in the UK has been held to have 

public administrative functions resulting from a contract with a government body, 

and thus falling under that particular regulation as a public authority.
37

 

On the other hand, for a person to fall under subparagraph (c), the person will 

have to be under the ‘control’ of those defined in subparagraph (a) or (b). With 

reference to a similar provision in UK’s implementing regime, DEFRA Guidance 

states that: ‘control could mean a relationship constituted by statute, regulations, 

rights, license, contracts or other means which either separately or jointly confer the 

possibility of directly or indirectly exercising a decisive influence on a body. Control 

may relate, not only to the body, but also to control of the services provided by the 

body’.
38

 In fact, recently, the Aarhus Compliance Committee has held that where 

national legislation delegates some functions related to maintenance and distribution 

of environmental information to private entities, such entities may be treated for the 

purpose of access to information as being a ‘public authority’ under Art 2(2)(b) or 

(c).
39

  

Furthermore, such a person (under control) is only required to perform ‘public 

responsibilities... or providing public service’, seemingly a broader work description 

than ‘public administrative functions’ used in subparagraph (b); but such public 

responsibilities or services must be related to the environment, a limited field of 

activity compared to subparagraph (b) which contains no such limitation.
40

 At a 

minimum, this subparagraph may cover entities like ‘community-owned public 

service providers’, some private companies or even Public Private Partnerships, in 

areas with obvious environmental functions such as waste disposal, water, energy, 

transport.
41

 To an extent, this examination of Article 2(2)(b) and (c) can be taken as a 

rebuttal of Richardson and Razzaque’s position that the ‘Aarhus Convention 

                                                           
36

 Ch 2, ‘Who is Covered by the Regulations’, July 2010, para 2.16. See also Aarhus Guide, 32.  
37

 Information Commissioner’s Decision Notice – Environmental Resources Management Ltd (ERM), 

Case Ref: FER0090259, 7 June 2006. 
38

 Para 2.19. 
39

 Belarus (n 30) para 67. 
40

 Aarhus Guide, 33. 
41

 See ibid, and DEFRA Guidance, para 2.22. 
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provisions deal only with government information’.
42

 Also, the analysis of those 

provisions refutes Wates’ restrictive position which seemingly considers ‘public 

authority’ under the Convention as relating only to government bodies,
43

 and does not 

clearly consider that some private entities fall under the definition of ‘public 

authority’ and, like government bodies, are generally and similarly subject to the 

Convention’s obligation to (directly) grant the public access to the environmental 

information they hold. 

Finally, to emphasis an important point, whether or not an entity or a private entity 

falls under Article 2(2)(b) and (c) is determined exclusively by the nature of the 

functions it performs or responsibilities it undertakes (and its controlling body – with 

respect the Article 2(2)(c)), and not by the nature of its corporate/organisational 

structure, place of registered seat, profit or non-profit making agenda, source(s) of 

fund/capital, or any other criteria at all. Therefore, any (private) entity can potentially 

fall under Article 2(2)(b) and (c). 

2.4.1. Why directly ‘bother’ the private companies? 

Besides the legal analysis above, a vital query might be why access to 

environmental information from private companies themselves is essential when 

environmental information can often be accessed through relevant government 

regulators. In response, a few possible justifications for this relatively new trend, 

which should persuade public authorities and other bodies from unduly restricting 

this paradigm shift, are highlighted below.  

First, ‘regulatory agency capture’ (discussed in chapter 3) by the increasingly 

more powerful private companies has contributed in weaken the effectiveness of 

government regulatory bodies generally.
44

 In such circumstances, public confidence 

                                                           
42

 BJ Richardson and J Razzaque, ‘Public Participation in Environmental Decision-Making’, in BJ 

Richardson and S Wood (eds), Environmental Law for Sustainability (Oxford: Hart, 2006) 165, 181. 
43

 J Wates, ‘The Future of the Aarhus Convention: Perspectives Arising from the Third Session of the 

Meeting of the Parties’, in M Pallemaerts (ed), The Aarhus Convention at Ten: Interactions and 

Tensions between Conventional International Law and EU Environmental Law (Groningen: Europa 

Law Publishing, 2011) 384, 404. 
44

 Eg, see M Rosenbaum, ‘Tribunal to Hear Water Information Case’, British Broadcasting 

Corporation, 27 Oct 2010, available at: 
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in the relevant regulatory body is largely eroded as the latter continually appears to 

bend to the will of the powerful private companies at the expense of performing its 

regulatory/public duties. It may also be unable to effectively carry out its functions of 

requesting, holding and deploying vital environmental information from these private 

companies (which information may not be supportive of the commercial interests of 

the companies) as it should.
45

 Lucas justifies the need for direct public participation 

on the basis that ‘regulatory agencies generally have displayed a number of disturbing 

tendencies… [which includes the fact that] they may… tend, as a result of prolonged 

contact through regulatory process, to adopt the values and biases of the industries 

sought to be regulated… They may fail to strongly enforce their legislation…simply 

through inertia and fear of generating heat’.
46

 Therefore a public right to directly 

access environmental information held by certain private companies is imperative to 

engender better transparency. And even where the regulatory agency houses the 

relevant information, simply giving the public an alternative of going directly to the 

relevant private companies may go a long way to boost public confidence in those 

regulatory bodies and in the information they possess.  

Second, private companies may not have supplied the regulator with the 

necessary information timeously and the regulator may not have followed this up. In 

some cases, it may be unreasonable to ask the public concerned to wait until such a 

time as this information is transmitted to the relevant regulatory agency for it to be 

made available to the public. In fact, it is usually the modus operandi for some 

regulatory agencies to require private companies to transmit most (environmental) 

information to them at long intervals. For example, the UK’s Water Services 

Regulation Authority (OFWAT), a regulatory agency, only requires water companies 

to make annual submissions (or ‘June returns’) about their (environmental) 

                                                                                                                                                                     
http://www.bbc.co.uk/blogs/opensecrets/2010/10/tribunal_to_hear_water_informa.html. In that article, 

the BBC revealed internal e-mail exchange within the Environmental Agency which suggests timidity 

toward powerful private water companies. Justin Neal of Fish Legal who had earlier noted that ‘the 

Environment Agency doesn’t do a good enough job in investigating pollution incidents’, stated that 

this is ‘typical of the Environment Agency’ who are ‘too sensitive to [water] companies’. 
45

 See chapter 5 of this thesis, section 2.4. 
46

 A Lucas, ‘Legal Techniques for Pollution Control: The Role of Public’ (1971) 6 University of 

British Colombia Law Review 167, 185-186. See also, JCP McLaren, ‘The Common Law Nuisance 

Actions and the Environmental Battle-Well-Tempered Swords or Broken Reeds?’ (1972) 10 (3) 

Osgoode Hall Law Journal 505, 507.  

http://www.bbc.co.uk/blogs/opensecrets/2010/10/tribunal_to_hear_water_informa.html
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performance.
47

 That means for the subsequent twelve months, OFWAT’s records are 

largely left out-dated, hence the need for the public to be able to head to the private 

companies when they require current environmental information. 

Third, regulatory agencies may lack very specific environmental information 

the public may urgently require about the activities of a private company.
48

 In fact, 

regulatory agencies do not necessarily hold all environmental information which the 

public may require, as exemplified by OFWAT’s ‘June returns’ which is only an 

abridged version of the more comprehensive information held by the relevant private 

companies, and may not be too useful to a section of the public with interest in 

specifics.
49

  On the other hand, much environmental information is now exclusively 

held by private companies around the world.
50

 A case in point is the UK case of 

Smartsource Drainage & Water Reports Limited v The Information Commissioner & 

19 Water Companies,
51

  where some of the information requested by the appellant 

from the water companies was exclusively held by them and not available from 

government regulators.
52

 Here, the activities of the water companies, which have 

wide public and environmental implications, can hardly be effectively checked. In 

this situation, the need for direct public access to this more detailed environmental 

information held by private companies is self-evident. Certainly, were issues of 

commercial confidentiality of requested information arise, this would be for the 

tribunals and courts to decide on in particular instances based on the relevant 

provisions of the law.  

Another very important justification for this paradigm shift, as alluded to 

earlier, is the increasing devolution of government responsibilities to private 

                                                           
47

 See: http://www.ofwat.gov.uk/regulating/junereturn/. 
48

 The case of Guerra v Italy (1998) 26 EHRR 357 is an example of this, although in a slightly 

different context. 
49

 Eg, ‘sewer flooding register’ and ‘water pressure register’, both of which were requested by the 

appellant in the Smartsource case,  are exclusively held by the water and sewage companies, except 
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held by OFWAT. Information provided by OFWAT, Pers. Comm. to author, 10 October 2011. 
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 Calland (n 25) 215. 
51

 Case No: GI/2458/2010, 23 November 2010, available at: 

 http://www.unece.org/fileadmin/DAM/env/pp/compliance/C2010-

55/Communication/Judgment_UpperTribunalNov2010.pdf.  
52

 Eg the ‘water and sewerage billing records’ and the ‘trade effluent register’. Information provided 

by OFWAT, Pers. Comm. to author, 10 October 2011.  
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companies. As stated in the Aarhus Guide, this is a key reason why the Aarhus 

Convention ‘tries to make it clear that such innovations cannot take public services or 

activities out of the realm of public involvement, information and participation’.
53

 

Thus, rather than keep the law focused on only the public sector which devolves such 

key responsibilities to the private sector, it is reasonable to split or transfer some of its 

responsibilities (e.g. of directly providing the public access to environmental 

information) to the private sector that takes up the key public functions, and which 

now perform some regulatory functions and in certain cases even possesses rule-

making and enforcement powers.
54

  

Furthermore, geographical accessibility problems may be yet another reason 

why it is important that the public have access to environmental information held by 

some private companies.
55

 The relevant regulatory agency’s office may be located in 

an area necessitating lengthy journeys and this may discourage the public from 

seeking information.
56

 This problem will ordinarily be more pronounced for low-

income groups with inadequate access to private transport, of which public 

transportation might be too expensive and will only serve to raise the cost of 

accessing information.
57

 Admittedly, current legal requirements which now stipulate 

for environmental information to be made ‘progressively’ available in electronic 

databases which are easily accessible through public telecommunications networks 

might help to mitigate accessibility problems.
58

 Still, not all of such information is 

required to be so made available and there is no guarantee that other required 

information will be available online at the time they are needed.
59

  

Other draw-backs with this electronic requirement are that it may exclude 

members of the public without computers, those with computers without internet 

connectivity, and those without the necessary skills to properly use the relevant 

                                                           
53

 Aarhus Guide, 32 and 33-34. 
54

 Eg see the UK’s Water Industry Act, 1991, ch 56, ss 76, 118, 155, 157.  
55

 See T Burton, ‘Access to Environmental Information: The UK Experience of Water Registers’ 

(1989) 1 Journal of Environmental Law 192, 197-198. 
56

 See M Poustie, ‘Environmental Justice in SEPA’s Environmental Protection Activities: A Report 

for the Scottish Environment Protection Agency’ (2004) 87, available at: 
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57

 Ibid. 
58

 See Aarhus Convention, art 5 (3) and (9). 
59

 See ibid, art 5(3). 
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electronic medium.
60

 To an extent, these difficulties to accessing information can be 

further mitigated if the public is given the legal alternative of accessing information 

directly from the relevant private companies. In relation to geographical accessibility, 

this alternative will be most helpful where the relevant companies are within the 

concerned public’s immediate locale and the information requested is not exclusively 

held at, for instance, a remote head office; however, it may be quite easy and 

reasonable for a division of a private company to call for and collect the requested 

information from any of its divisions in which it is been held (especially through 

electronic means) and make same available within a reasonable time frame. Possibly, 

this obligation on (divisions of) private companies could at least be inferred where 

the legal provisions enabling public access to information are drafted widely. An 

example of such a provision may be Article 3(2) of the Aarhus Convention which 

stipulates that ‘[e]ach Party shall endeavour to ensure that officials and authorities 

assist and provide guidance to the public in seeking access to information...’.  

Lastly, many private companies are beginning to realise the commercial 

imperative and the public relations benefits, amongst others, of being open about their 

environmental activities. Increasingly, in the UK for example as with other places, 

they now publish environmental information about their business activities in line 

with the requirement of the 2006 Companies Act,
61

 and the recommendations of 

various codes and guidelines.
62

 But such disclosure/‘self-monitoring’ or minimal 

legislative reporting requirements are not necessarily sufficient for proper public 

scrutiny of relevant private companies, seeing that the idea of being publicly 

transparent should ordinarily involve the public having the necessary opportunity to 

request and receive information that was not or would not be volunteered. 

                                                           
60

 Poustie (n 56) 88-89. 
61
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3. THE PUBLIC’S RIGHT OF ACCESS TO ENVIRONMENTAL 

INFORMATION 

Several international environmental law treaties (e.g. the Climate Change 

Convention
63

, the Desertification Convention,
64

 and the Biosafety Protocol
65

) require 

states, including Nigeria, to ensuring public access to environmental information (as 

it relates to their specific focuses). This right is usually divided into two categories, 

i.e. the ‘passive’ and ‘active’ access to environmental information, and that is the 

approach that will be taken in this section. 

3.1. ‘Passive’ Access to Environmental Information  

3.1.1. The request and the right of access  

In line with the import of ‘passive’ access to information (which is that 

information must be released when requested), as in Principle 10 of the Rio 

Declaration and the Bali Guidelines,
66

 Article 4(1) of the Aarhus Convention 

provides for the obligation on public authorities to release environmental information 

to members of the public who make a request.
67

 As that provision of the Aarhus 

Convention does not specify any particular form of ‘request’, oral or written requests 

may suffice;
68

 there is also nothing to preclude an applicant from making a request 

electronically. If requested, the applicant is entitled to receive ‘copies of the actual 

documentation’ containing the information. 
69

 In addition, the public has the right to 

receive environmental information ‘in the form requested’, except where: (1) ‘it is 

reasonable for the public authority to make it available in another form’ – and the 

reason for doing so must be stated; or (2) ‘the information is already publicly 

available in another form’.
70

 A similar provision is also contained in the draft 

                                                           
63

 Art 6(a)(ii). 
64

 Art 19(3)(b). 
65

 Art 23(1)(b). 
66

 Guideline 1.  
67

 For non-compliance, see Kazakhstan (n 6) para 25; Ukraine (n 22) para 39; and Armenia (n 32) para 

41. 
68

 Aarhus Guide, 54. 
69

 Aarhus Convention, art 4(1). 
70

 Ibid, art 4(1)(b)(i and ii).  
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Commentary to the Bali Guidelines.
71

 Importantly, the reference to ‘another form’ in 

these exceptions still means that the information contained in that other form must be 

the same as that in the form requested, and not a summary of it.
72

 

Based on the right to receive environmental information in any form 

requested, the Aarhus Compliance Committee has recently held Spain in non-

compliance when it provided a paper copy of a document containing 600 pages for a 

cost of 2.05 Euros/page, instead of providing it in the form of a CD for a cost of 13 

Euros as requested.
73

 This case clearly highlights some of the benefits of giving the 

public space to determine the form in which the information released, which may 

include ensuring cost effectiveness and convenience for both the public and possibly 

the public authorities. Furthermore, if the second exception to this right as stated 

above is taken on face value, it may pose some challenges in that the ‘already 

publicly available information’ may not reasonably be effectively accessible in view 

of the need to accommodate members of the public with special needs, or where the 

distance and/or the cost of accessing such information becomes manifestly 

unreasonable for the public to bear.  

In such cases, against the backdrop of the obligation on public authorities to 

‘assist and guide’ the public seeking access to information,
74

 and the stipulation for 

environmental information to be made easily or effectively accessible in practice,
75

 it 

is safe to conclude that public authorities would have to apply that exception in a 

limited way in view of such practical issues which may arise in order to comply with 

their overall obligation under the regime. Moreover, the application of the exception 

is made subject to it being ‘reasonable’. The implementing provision in the UK and 

the Tribunal decisions are in full agreement with this position: while the proviso in 

Regulation 6(1)(b) of the Environmental Information Regulations (EIR) reads 

‘unless... the information is already publicly available and easily accessible to the 

applicant in another form or format’, the tribunal held in the case of Office of 

                                                           
71

 Commentary to Guideline 1. 
72

 Aarhus Guide, 55. 
73

 Spain ACCC/C/2008/24, ECE/MP.PP/C.1/2009/8/Add.1, 30 September 2010, para 70. 
74

 Aarhus Convention, art 3(2). 
75

 Ibid, art 5(2). See Aarhus Guide, 55. 
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Communications v. Information Commissioner and T-Mobile (UK) Ltd
76

 that, among 

others, since harvesting the requested information from the authority’s website would 

be onerous and too time consuming for any applicant, Regulation 6(1)(b) could not be 

relied on.
77

  

Also, as stated above, under the Convention, public authorities have an 

obligation to assist and guide those seeking access to environmental information. One 

of the circumstances under which this obligation may be activated may be were a 

request does not describe the information sought with sufficient particularity, in 

which case the public authority must ask the applicant as soon as possible (or within 

the legal time frame for responding to requests) to provide further particulars and 

generally guide the applicant on this.
78

 On the other hand, the Aarhus Compliance 

Committee has suggested a ‘common-sense’ approach that information applicants 

should adopted to ensure expedited action on their applications, and Nigerian 

applicants can certainly learn from this:  

while the Convention does not require a person making an information request 

to explicitly refer to (a) the Convention itself, (b) the implementing national 

legislation [some public authorities maybe unaware of their legal obligation] or 

(c) even the fact that the request is for environmental information, any or all 

such indications in the request would, in practice, facilitate the work of the 

responsible public authority and help in avoiding delays.
79

 

3.1.2. The response 

3.1.2.1. Where the public authority holds the environmental information requested  

In this case, under the Aarhus Convention, ‘[t]he environmental information... 

shall be made available as soon as possible and at least within one month after the 

request has been submitted...’.
80

 The same time frame would apply where the public 

                                                           
76
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authority has a reason to refuse the request.
81

 The Bali Guidelines contains a similar 

provision.
82

 The importance of stipulating such time limits, instead of merely relying 

on the discretion of public authorities, is underscored by the fact that the value of 

such information may be time-sensitive to the applicant.
83

 However, as may be 

encountered in practice, even though not expressly provided for in the Aarhus 

Convention, if it happens that further particulars of the request are sought by the 

public authority or the latter requests for advance payment of a fee, it is only 

reasonable that these will stop the clock until they are received.
84

  

Furthermore, as an exception, where the public authority is of the view that 

due to the ‘volume and the complexity’ of the information requested it is 

impracticable to deal with the request in one month, it is at liberty to extend the time 

of response by up to two months after the request;
85

 in which case, it must inform the 

requester of the extension and its reason(s).
86

 It is useful to note at this juncture that 

‘volume and complexity’ has recently been held not to be lawful grounds for refusal 

of a request.
87

 However, it might be reasonable to argue that this position may not 

hold where the ‘volume and complexity’ of the information requested is to the extent 

that it can be described as ‘manifestly unreasonable’ as referred to in Article 4(3)(b) 

of the Aarhus Convention. Upon the lapse of the two-month extended period, the 

public authority must either grant access to the requested information or deny access 

to same based on the exemptions in Article 4(3) and (4) of the Convention.
88

  

3.1.2.2. Where the public authority does not hold the environmental information 

requested 

In this case, under Article 4(3)(a) of the Aarhus Convention, the request may 

be refused by the public authority as it is only obliged to give access to information it 

                                                           
81
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82
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Convention to a General Right of Access to All Information in Official Documents: The Council of 
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‘hold[s]’; ‘[t]he refusal shall be made as soon as possible and at the latest within one 

month, unless the complexity of the information justifies an extension of this period 

up to two months after the request’.
89

 It has however been argued that the word ‘hold’ 

indicates that the ‘public authority is not obliged to assemble and record what it 

knows nor to ascertain matters so as to produce information that answers a request’.
90

 

While one agrees with the second part of that statement, the Aarhus Convention 

indicates the opposite with respect to the first part,
91

 especially as it obliges public 

authorities to possess and update environmental information relevant to their 

functions.
92

 In other words, officials may have to disclose relevant environmental 

information which they know about (or hold in their heads) in the appropriate form if 

requested in accordance with the law. And even though authorities are not obliged to 

‘ascertain matters’ in order to respond to requests, they are still not relieved of their 

duty to give reasonable assistance to the requester to enable the latter procure the 

information sought.
93

  

Also, contrary to Schram’s argument that the access to information aspect of 

the Aarhus Convention is not applicable to information held for, as against 

information held by, a public authority,
94

 what it means to ‘hold’ information in 

Article 4(3)(a) may not be limited to having physical possession of it. It also includes 

‘effective’ possession of such information, for example, in cases where information 

which a public authority has the right to physically possess is left in the premises of a 

regulated entity,
95

 or is held by a third party on its behalf.
96

 After all, public 

authorities are obliged to possess and update environmental information relevant to 

their functions
97

 (so that they can provide access to it when required), and cannot hide 

behind a breach of this provision to justify a refusal of access based on Article 

4(3)(a).  
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However, where another public authority may hold the information requested, 

the public authority that does not hold the information that has been requested of it 

has a duty under Article 4(5) of the Aarhus Convention to ‘as promptly as possible, 

inform the applicant’ of the public authority it believes has the requested information 

or ‘transfer the request to that authority and inform the applicant accordingly’. 

Though in practice a public authority may not know what type of information other 

public authorities have,
98

 the provision on transfer does not require certainty before a 

transfer is made, and the obligation to provide sufficient information to the public 

about the type and scope of environmental information held by various public 

authorities would help make this process less stressful and improve access 

generally.
99

 

3.1.2.3. Where the request for environmental information is refused 

Where there is a refusal of a request or a part of thereof for any reason at all, 

Art 4(7) of the Aarhus Convention provides that it must be in writing if the request 

was in writing or the applicant so requests; the draft Commentary to the Bali 

Guidelines contains a similar provision.
100

 That provision clearly prohibits the use of 

the concept of ‘positive silence’ when a request is being refused, as recently held by 

the Aarhus Compliance Committee in a matter concerning Spain.
101

 Also, the refusal 

notice, whether written or oral,
102

 must state the reasons for the refusal, which may 

give the requester an opportunity to rephrase and resubmit the request. It must also 

provide information about the review procedure (as contained in Article 9 of the 

Convention), which will help applicants not to waste time and resources following 

the wrong procedure.
103

 Recently, in a matter related to Moldova,
104

 the failure of the 

public authority to state lawful grounds for refusal of access to information, and to 

give information on access to review procedure was held to be non-compliance with 

Articles 3(2) and 4(7) of the Convention.  
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3.1.2.4. Where the information/document requested contains exempted materials 

In a situation where a requested document is not made up solely of exempted 

information, Article 4(6) of the Aarhus Convention obliges the public authority not to 

refuse the request, but, in the spirit of ensuring wide access, to separate out the 

exempted information so long as the overall confidentiality of the document will not 

be prejudiced, and make the remainder of the environmental information available to 

the requester. The same provision is contained in the draft Commentary to the Bali 

Guidelines.
105

  

3.1.3. The charge 

Though there is no obligation on public authorities to charge a fee, as with the 

Bali Guidelines that calls for ‘affordable’ public access,
106

 Article 4(8) of the Aarhus 

Convention allows public authorities to charge an applicant ‘for supplying 

information, but such charge shall not exceed a reasonable amount’; this would make 

the system of access financially sustainable. Although the aforementioned provision 

has been considered somewhat ‘vague’,
107

 in contrast, its unequivocal message to 

public authorities is that they are not at liberty to transfer the entire cost of ‘supplying 

information’ to the requester, especially when it amounts to an unreasonable sum. 

This interpretation is similar to the European Court of Justice’s (ECJ) view, as per 

Directive 90/313/EEC, that the phrase ‘reasonable cost’ certainly ‘does not authorise 

Member States to pass on to those seeking information the entire amount of the costs, 

in particular indirect ones, actually incurred for the State budget in conducting an 

information search’.
108

 This decision was delivered during the drafting of the Aarhus 

Convention, and would have given ‘some indication of the meaning of the term 

‘reasonable’ in the minds of the drafters who inserted it into the Convention in 

1998’.
109

   

In addition, similar to the ECJ’s views that ‘a reasonable cost’ must not be 

one that dissuades people from seeking information or restricts their right of 

                                                           
105
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106
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access,
110

 the Aarhus Guide has reiterated that the Aarhus Convention embraces the 

concept that if information is to be truly accessible it must be affordable’,
111

 at least. 

In fact, only recently, the Aarhus Compliance Committee in reaching a decision of 

non-compliance by Spain with Article 4(8), ‘took note of the decisions by the Court 

of the European Community and national courts... as they shed light on how the term 

“reasonable”...  may be understood and applied’.
112

 In that matter, the Compliance 

Committee held that ‘[g]iving that the commercial fee for copying in Murcia is 0.03 

Euro per page, which seems to be generally equivalent to the standard commercial fee 

for copying in the UNECE countries... the charge of 2.05 Euro per page for copying 

cannot be considered reasonable and constitutes non-compliance with [Article 

4(8)]’.
113

 In view of the above arguments, Schram’s position that the stipulation of a 

‘reasonable’ charge for supplying information under Article 4(8) does not prevent 

charges from legitimately exceeding the actual cost of production and delivery of the 

documents,
114

 is arguably incorrect. 

Furthermore, if an information request is refused, the applicant cannot be 

charged any fee, as it is clear from Article 4(8) of the Convention that charges are 

only to be made for ‘supplying information’.
115

 Relating to this provision, Coppel has 

also stated that it ‘appears’ public authorities are prevented from charging the public 

for examining in situ the requested information as the term ‘supplying’ seems to have 

been used ‘in the sense of making a copy of some sort’.
116

 There is hardly a reason to 

doubt that that is the right interpretation of that provision,
117

 seeing that the ECJ’s 

decision above which has been hailed by the Aarhus Compliance Committee, 

expressly prohibits charging a fee to cover the cost of ‘conducting an information 

search’, which really is all that may be needed to ensure an examination in situ of 

requested information. Article 5(2)(c) of the Aarhus Convention clarifies this issue as 
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it mandates that ‘providing access to the environmental information contained in lists, 

registers or files’ is to be done ‘free of charge’. The foregoing is a firm rebuttal of 

Schram’s position that ‘a fee can be charged also for inspection’ (emphasis added) of 

a document under the Aarhus Convention.
118

 

Lastly, any public authority that intends to charge for supplying 

environmental information, has an obligation to make available to requesters a 

‘schedule of charges’ that may be levied, which must indicate ‘the circumstances in 

which they may be levied or waived and when the supply of information is 

conditional on the advance payment of such a charge’.
119

  

3.2. ‘Active’ Access to Environmental Information 

In contrast to ‘passive’ access, ‘active’ access to environmental information 

touches on the positive duty on public authorities to publicly disclose environmental 

information without waiting for any request from the public, as provided for in the 

likes of Principle 10 of the Rio Declaration, Agenda 21,
120

 the Bali Guidelines,
121

 the 

World Charter for Nature,
122

 the Basel Convention,
123

 and the Desertification 

Convention.
124

 In line with these regimes, Article 5 of the Aarhus Convention – titled 

‘Collection and Dissemination of Environmental Information’ – stipulates for free 

‘active’ access or proactive disclosure of environmental information in generally. 

Under Article 5(1)(a) of the Convention, there is also a duty on public authorities to 

‘possess and update environmental information which is relevant to their functions’. 

This includes information on which they base their decisions not minding issues of 

ownership (subject to relevant exemptions),
125

 in order for them to be able to fulfil 

their active responsibility of ensuring ‘transparency’ and ‘effective accessibility’ with 

respect to making environmental information available to the public.
126

  

                                                           
118

 Schram (n 83) 87. 
119

 Aarhus Convention, art 4(8). 
120

 Eg see ch 14, para 14.37. 
121

 Guidelines 2 and 4. 
122

 Arts 15 and 18. 
123

 Art 4(2)(h). 
124

 Art 16(f). 
125

 Ukraine (n 22) para 31. 
126

 Aarhus Convention, art 5(2). 



  

141 

 

3.2.1. Effective access to environmental information and ICT
127

 

Merely providing for public access to environmental information in the law 

may not sufficiently guarantee actual access;
128

 hence the need for ‘effective’ access 

as stressed in Agenda 21,
129

 and highlighted in the Bali Guidelines,
130

 or ‘appropriate’ 

access as required under Principle 10 of the Rio Declaration. In similar vein, Article 

5(2) of the Aarhus Convention places a duty on public authorities to ensure 

environmental information made available is ‘effectively accessible’. And this duty 

goes beyond making a body of information physically available for access, and 

covers issues of easy access to the information itself in view of how it is presented.  

Effectively accessible information is one that is accessible ‘in a user-friendly 

form that reflects the needs and concerns of the public’, and is not unwieldy and 

difficult to sort through, considering that research has shown that elements like 

inadequate contents page and indexing could make access ineffective.
131

 It will also 

need to be fairly easy to access considering location, office hours, the physically 

disabled and illiterate, and the general antipathy for or difficult in understanding ‘raw 

data’ by lay members of the public, etc.
132

 The process of access will also need to be 

cost-free from the users end, or ‘pocket-friendly’ and not prohibitively expensive 

among other requirements which may depict a move to ensuring ‘ease of access’. So, 

in view of the instrumental value and connotations of ‘effective accessibility’ as it 

related to environmental information under the Aarhus Convention, it may be fair to 

posit that the criticism by Lee and Abbott that the Convention has provided ‘us with 

no way through the dilemma of presentation’,
133

 is reasonably disputable. 
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In fulfilling this aim of ensuring effective access, the enormous contribution 

that information communication technology (ICT) can make in driving this goal is 

well recognised: among others, cheap CD’s can carry voluminous materials that may 

be relatively very expensive to print out;
134

 computerised information is generally 

easier to transfer to applicants electronically – it is also easier to sort through and it 

simplifies the tracking down of specific pieces of information; uploading 

environmental information on the internet largely ameliorates the difficulty in 

accessing them that comes with location (or distance), (inconvenient) office hours, 

and generally provides a substantial section of the public with a level of effective 

access that can hardly be provided by any other means.
135

 These same benefits also 

come with creating opportunities to access some information by telephone.
136

 And 

through electronic media, environmental information can easily reach a wide range of 

people in a short time, and mass environmental education becomes even easier. 

In that light, modern environmental laws embraces ICT as a medium for 

advancing public access to environmental information: the World Charter for Nature 

requires the broad dissemination of information ‘by all possible means’;
137

 and 

Agenda 21 stresses the need to improve and ‘strengthen electronic networking 

capabilities’ to enable effective access.
138

 Similarly, apart from simply ‘[n]oting... the 

importance of making use of the media and of electronic or other, future forms of 

communication’
139

 and embracing environmental information in electronic forms,
140

 

the Aarhus Convention requires states to ensure environmental information is 

progressively made available in ‘electronic databases’ or ‘computerized’ forms which 

are easily accessible to the public through ‘public telecommunications networks’.
141
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3.2.2. Specific environmental information (and obligations) under the active duty 

to collect and disseminate information 

The active duty on public authorities to make environmental information 

effectively accessible to the public cuts across different types of environmental 

information, including relevant texts of legislation and agreements, policies, plans 

and programmes related to the environment, etc. However, there are certain vital and 

specifically defined types of information (and obligations) under this active duty to 

disseminate that have gained some prominence in international environmental law 

and may be interlinked in some cases. They are also well captured under Aarhus 

Convention, and four are worthy of special attention: 

3.2.2.1. Emergency information 

Article 5(1)(c) of the Aarhus Convention provides that: 

In the event of any imminent threat to human health or the environment, whether 

caused by human activities or due to natural causes, all information which could 

enable the public to take measures to prevent or mitigate harm arising from the 

threat and is held by a public authority is disseminated immediately and without 

delay to members of the public who may be affected. 

While the above provision, which is largely contained in Agenda 21
142

 and the 

Bali Guidelines,
143

 is self-explanatory, it is important to highlight a few points. First, 

this obligation is triggered by an ‘imminent threat’ to human health or the 

environment which connotes that the harm does not have to occur before the 

necessary information is disseminated. The fact that this provision is also focused on 

threats to the environment, apart from humans, is clear, and a subset of such a 

provision may be the stipulation in the World Heritage Convention that states ‘shall 

undertake to keep the public broadly informed of the dangers threatening [cultural 

and natural heritage]’.
144

 Second, the provision also gives equal weight to whether the 

object of the threat is human health or the environment, and it also does not draw a 

distinction between whether the threat is caused by human activities of by natural 
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causes;
145

 a subset of the quoted Aarhus Convention’s provision may be that in the 

Desertification Convention which requires ‘early warning’ of local populations and 

the execution of other advance planning in periods of adverse climatic variations, in a 

manner ‘suitable for practical application’ by the local population.
146

     

3.2.2.2. Information to help obtain information 

The obligation to provide this type of information is connected to the duty to 

ensuring effective access. Just as the Bali Guidelines, though reservedly, provide that 

‘advice about how to obtain information’ be made public,
147

 the Aarhus Convention 

obliges public authorities to provide sufficient information to the public about the 

type and scope of environmental information held, where it is held, the conditions 

under which such information will be made available, and the process for obtaining 

it.
148

 The draft Commentary to the Bali Guidelines largely adopts this expanded 

perspective of the Aarhus Convention.
149

 Public authorities under the Convention are 

also required to publicise the points of contact for the public to know where and to 

whom they should make their applications;
150

 again, a position expressly adopted in 

the draft Commentary to the Bali Guidelines.
151

 This information may reduce the 

time, effort and resources that information applicants would have spent trying to 

access (non-existent) environmental information at the wrong point of contact, which 

ultimately may discourage the public from seeking vital environmental information. 

3.2.2.3. National environmental report 

Under the Article 5(4) of the Aarhus Convention, states are required to 

‘publish and disseminate a national report on the state of the environment, including... 

pressures on the environment’. Although this provision requires the report to be 

published ‘at regular intervals not exceeding three or four years’, for the beneficial 

reasons of making comparisons and monitoring the state of the environment over a 

reasonable time frame, many countries find it useful to produce their national 
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environmental report yearly,
152

 which practice is in line with the recommendations 

for an ‘annual environmental review’ in Agenda 21,
153

 and an ‘up-to-date’ report on 

the state of the environment disseminated at ‘reasonable intervals’ in the Bali 

Guidelines.
154

 In addition, this document is an important educative tool for the public, 

and will be vital in enabling them to make better personal (health, economic, etc.) 

decisions and engage better in other decision-making processes as it provides a 

holistic, as against just a sectoral, view on the state of the environment.  

3.2.2.4. Public environmental education 

Public environmental education and awareness-raising is an important theme 

in environmental participatory democracy and governance as discussed in chapter 3. 

The Desertification Convention,
155

 the World Heritage Convention,
156

 the 

Biodiversity Convention,
157

 the World Charter for Nature
158

 and Principle 10 of the 

Rio Declaration, for example, all oblige/require states to support and promote by all 

appropriate means, public education and awareness on the environmental. Similarly, 

Article 3(3) of the Aarhus Convention expressly obliges states to ‘promote 

environmental education and environmental awareness among the public, especially 

on how to obtain access to information, to participate in decision-making and to 

obtain access to justice in environmental matters’.
159

 This is a duty that should be 

fulfilled by actively disseminating environmental information to the public and 

targeted groups, as well as engaging with them on the information that is being 

disseminated, where necessary. This duty to impart environmental knowledge and 

build the public’s capacity to effectively engage in accessing information, decision-

making processes and justice is the bedrock for achieving success in procedural 

environmental matters and securing the likely consequential positive effect on human 
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health and the environment,
160

 as environmental awareness brings about ‘the 

modification of behaviour in relation to the environment’.
161

  

This obligation also raises the need to ensure that public officials are 

sufficiently educated to carry out this educational responsibility. This is apart from 

the need for capacity-building and training of public officials to enable them carry 

out other functions, including ensuring appropriate public access to environmental 

information, which both the Bali Guidelines
162

 and the Agenda 21
163

 seriously call 

for. And similarly, the Aarhus Guide, in relation to the Aarhus Convention’s Article 

5(2)(b)(ii) requirement of ‘officials to support the public in seeking access to 

information’, posits that states should ‘provide training for government officials in 

access-to-information laws and regulations, including... how to ensure that the public 

has timely, transparent and effective access to information’.
164

   

4. EXEMPTIONS TO PUBLIC ACCESS AND THE OVERRIDES 

It is generally accepted that the right of the public to access environmental 

information is not absolute; unrestrained access to (environmental) information is 

‘incompatible with realistic, efficient and practical governance’.
165

 To curtail 

excesses which may arise from unchecked access (as discussed in chapter 3) and 

protect competing legitimate interests, the public’s right to ‘passive’ or ‘active’ 

access to environmental information is usually limited by some exemptions similar to 

those under the Aarhus Convention.
166

 This is part of the balancing act discussed in 

chapter 3 that needs to take place if potential excesses of democracy are to be 

curtailed, and its benefits maximised. Nevertheless, the widely acceptable norm is 

that exemptions be narrowly drawn so that the public can still enjoy reasonable 
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access to environmental information.
167

 In this respect, the exemptions in the Aarhus 

Convention have been stated to be ‘undoubtedly more precise’ and leave far less 

room for the arbitrary exercise of public authority discretion, compared to those that 

existed in Europe before the Convention.
168

  

Under the Aarhus Convention, and largely the draft Commentary to the Bali 

Guidelines,
169

 information requests may be refused if (1) the public authority does not 

hold the requested information; (2) it is manifestly unreasonable or formulated in too 

general a manner; or (3) it concerns materials in the course of completion or internal 

communications of public authorities where such an exemption is provided for in 

national law or customary practice, taking into account the public interest served by 

disclosure.
170

 While some issues surrounding the first exception has been discussed 

above, the second and third exemptions deserve further comment.  

First, we take the second exemption. Though the Aarhus Convention does not 

provide a definition of what may be considered ‘manifestly unreasonable’ or ‘too 

general’, from the common sense approach of the DEFRA Guidance, those terms 

may include ‘requests for information that place a substantial and unreasonable 

burden on the resources of a public authority’ and such that ‘the work involved would 

require an unreasonable diversion of resources from the provision of the public 

services for which the public authority is mandated... [or is probably] vexatious’.
171

 

Such guidance lessens the propensity for public authorities to apply the exemption 

arbitrarily and guides the public in making a proper request.
172

 However, there is 

strong argument that a public authority will not be able to successfully apply that 

exemption unless it first complies with its obligation to ‘advice and assist’ the 

applicant in clarifying and narrowing down the request, if possible.
173
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Furthermore, with respect to the third exemption, ‘materials in the course of 

completion’ reflects a shift from ‘unfinished documents’ used in the (repealed) EU 

Directive 90/313/EC, and suggests that individual documents are ‘actively being 

worked on by the public authority’ or that more work will be done on them within a 

reasonable time frame.
174

 So even if the documents are unfinished or are drafts, so 

long as they are not ‘in the course of completion’ they may be released even if they 

pertain to a decision that is yet to be resolved.
175

 This position was relied upon by the 

Scottish Information Commissioner in Messrs McIntosh v Aberdeen City Council
176

 

to hold that documents were not ‘in the course of completion’ as they were not 

having more work done on them, though they were working notes that may possibly 

be characterised by any ‘incompleteness’ or ‘inchoateness’ and were to be used to 

inform an incomplete EIA. On the other hand, the second part of this exemption on 

‘internal communications’ could include correspondence between staff of a public 

authority in the course of their duties, internal minutes, briefs and submissions.
177

       

Moving on, in addition to the above exemptions, under Article 4 of the 

Aarhus Convention a request may be refused if disclosure would ‘adversely affect’: 

international relations, national defence or public security;
178

 the confidentiality of 

the proceedings of public authorities which are protected by law;
179

 intellectual 

property rights;
180

 the fair administration of justice;
181

 the confidentiality of 

commercial and industrial information where such is protected by law in order to 

protect a legitimate economic interest – this will exclude information on emissions
182
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which is relevant for the protection of the environment;
183

 confidential personal data 

relating to a natural person where such confidentiality is provided in law,
184

 or the 

interests of a third party voluntary informant, where they have not consented to the 

release;
185

 or ‘[t]he environment to which the information relates, such as the 

breeding sites of rare species’.
186

 A summary of these 8 exemptions is contained in 

the draft Commentary to the Bali Guidelines.
187

  

Despite the above, there is the view that ‘[t]he best access to information legal 

regimes have a public interest limitation, or override, on all exemptions to disclosure’ 

(emphasis added).
188

 To reinforce this point, the Bali Guidelines provide that the 

grounds for refusal be interpreted ‘narrowly’ in view of the public interest served by 

disclosure.
189

 Similarly, Article 4(4)(h) of the Aarhus Convention stipulates that all 

Articles 4(4) exemptions ‘shall be interpreted in a restrictive way’, (1) ‘taking into 

account the public interest served by disclosure’
190

 (i.e. if the interest in maintaining 

the exemption does not outweigh the public interest in disclosing the information, the 
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information must be disclosed);
191

 and (2) ‘taking into account whether the 

information requested relates to emissions into the environment’.  

Thus, the fact that the requested information falls under an exemption does 

not in itself justify the immediate application of the exemption. The relevant public 

authority must do the necessary balancing exercises with the ‘public interest’ and 

‘emissions’ safeguards to be able to properly determine whether or not it is right to 

apply an exemption. Even though it has been argued that some of the exemptions are 

too generally defined and that the overrides provided will not eliminate the risk of 

self-serving interpretation that comes with discretion,
192

 certainly, the overrides 

greatly reduce such chances of abuse of discretion. Also, the overrides not only 

reduce the scope of the exemptions, they constitute an important instrument with 

which the courts/tribunals can overturn decisions that should have been decided in 

favour of the applicant had the balancing test been properly applied. 

5. ENFORCING THE RIGHT TO ACCESS ENVIRONMENTAL 

INFORMATION 

Effective and adequate enforcement mechanisms are required to strengthen 

and give teeth to legal provisions for public access to environmental information, and 

help ensure their consistent and effective implementation.
193

 Therefore, as entrenched 

in Principle 10 of the Rio Declaration, there is the widely recognised need to provide 

for ‘[e]ffective access to judicial and administrative proceedings, including redress 

and remedy’ as it relates to provisions for access to environmental information. In 

this light, as with the Bali Guidelines,
194

 the Aarhus Convention in Article 9 (1) 

requires that national legislation ensures that:  

                                                           
191

 Sofia Guidelines on Access to Environmental Information and Public Participation in 

Environmental Decision-Making, ECE/CPE/24, 25 October 1995, Principle 6, referred to in Aarhus 

Convention’s preamble. See the EIR, reg 12(3), and EI(S)R, regs 10(3) and 11(1). See also European 

Community (n 1) para 30, where the Aarhus Compliance Committee held the above ‘public interest’ 

proviso to mean that ‘in situations where there is a significant public interest in disclosure of certain 

environmental information and a relatively small amount of harm to the interests involved, the 

Convention would require disclosure’.  
192

 J Ebbesson, ‘The Notion of Public Participation in International Environmental Law’ (1997) 8 

Yearbook of International Environmental Law 51, 92. 
193

 Aarhus Guide, 123 
194

 Guideline 15. 
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‘any person who considers that his or her request for information under article 4 

has been ignored, wrongfully refused, whether in part or in full, inadequately 

answered, or otherwise not dealt with in accordance with… [Article 4], has 

access to a review procedure before a court of law or another independent and 

impartial body established by law’. (Emphasis added)  

In other words, in view of the reference to ‘any person’, ‘no standing 

requirements [but the fact that the person has made a request under Article 4] are 

allowed under this category of access to justice’.
195

 

More generally, the Article 9 (3) of the Aarhus Convention requires that 

members of the public meeting relevant criteria stipulated in national law, have 

access to administrative or judicial procedures to challenge acts and omissions of 

public authorities that contravene any ‘national law relating to the environment’. By 

this provision, alleged violations of other binding provisions of the Aarhus 

Convention (apart from Article 4 discussed above) relating to access to information 

can be legally challenged; examples of such provisions will be Articles 3 and 5 

(especially those that impose a clear obligation e.g. Article 5 (1)(c)), which are also 

generally relevant for the implementation of some Article 4 obligations. The Bali 

Guidelines contain a similar provision to Article 9 (3) which allows members of the 

public concerned to challenge alleged violations of ‘procedural legal norms of the 

State related to the environment’.
196

  

The above enforcement procedures, both as commonly accepted norms and as 

reflected in the Aarhus Convention and the Bali Guidelines, are required to: provide 

adequate and effective remedies, be fair and equitable, and be timely and not 

prohibitively expensive.
197

 Reasonable progress can be made in fulfilling these 

requirements if the Aarhus Convention’s requirement in Article 9 (1) for states, if 

they already provide for review by a court of law, also to ensure the aggrieved 

applicants have access ‘to an expeditious procedure established by law that is free of 

                                                           
195

 F De Lange, ‘Beyond Greenpeace, Courtesy of the Aarhus Convention’, in H Somsen (ed), The 

Yearbook of European Environmental Law (Vol 3, Oxford: Oxford University Press, 2003) 227, 239.  
196

 Guideline 17. 
197

 See Aarhus Convention, Art 9 (4); A Andrusevych, T Alge, and C Konrad (eds), Case Law of the 

Aarhus Convention Compliance Committee (2004-2011) (Lviv: Resource & Analysis Center “Society 

and Environment”, 2011) 81-88; and Bail Guidelines, Guidelines 19-22. 
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charge or inexpensive for reconsideration by a public authority or review by an 

independent and impartial body other than a court of law’ (emphasis added). And 

according to the Aarhus Convention and the Bali Guidelines, states should ‘consider 

the establishment of appropriate assistance mechanisms to remove or reduce financial 

and other barriers to access to justice’.
198

 

6. CONCLUSION 

The above analysis elucidates what may be considered as international best 

practice for laws and practices with respect to access to environmental information, 

which is capable of maximising the benefits of open environmental governance and 

striking an appropriate balance between legitimate competing interests. And as 

argued in chapter 2, the implementation of similar norms in Nigeria will contribute in 

ensuring a more open and transparent form of environmental governance, which will 

also engender meaningful public participation in environmental decision-making 

processes. Besides, if Nigeria is to comply with its international environmental law 

commitments on access to environmental information, this thesis argues that those are 

the norms it should follow in designing its laws and guiding its practices. The extent 

to which this is the case in Nigeria, and recommendations for improvement if need 

be, are dealt with in the next chapter. 

                                                           
198
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Chapter 5 

PUBLIC ACCESS TO ENVIRONMENTAL INFORMATION: NIGERIAN 

LAW AND PRACTICE IN COMPARATIVE PERSPECTIVE 

 

1. INTRODUCTION 

In view of the international best practice principles on public access to 

environmental information critically set out in the preceding chapter, this chapter 

seeks comparatively to analyse the Nigerian law and practice in that regard and, 

where necessary, make recommendations for improvement in that light, considering 

some relevant non-legal realities of the country. The aim of improving Nigerian law 

and practice in view of best practice on access to environmental information is an 

important one, giving (1) her international commitment (from a human and 

environmental rights perspective) to similar standards of information access and the 

need to spot and fill critical gaps in Nigerian law in order to ensure compliance (and 

inform better practice where necessary); and (2) the practical need for sustainable 

transparency and openness in environmental governance in Nigeria (which 

contributes to meaningful public participation in environmental decision-making), 

that is based on adequate law, as earlier discussed.  

From the Nigerian perspective, apart from a few other local instruments that 

will be referred to, the 2011 FOI Act will be at the heart of the (comparative) 

discussion in this chapter being the flagship and detailed law for public access to 

(environmental) information in Nigeria. And it can reasonably be argued that the FOI 

Act does not stand alone, but finds its root in, and further implements section 39 (1) 

of the Nigerian Constitution which establish the human right of members of the 

public to ‘receive information’ (even though no express reference is made in the FOI 

Act to this constitutional provision). Quite clearly, this is related to the expansive 

interpretation of the latter human rights provision in other international and regional 

human rights instruments relevant to Nigeria (as discussed in the early part of chapter 

1) to include the fact that the right not only restrains governments from restricting 

access to information, but imposes a positive obligation on them to ensure a clear 

public right of access to (environmental) information. 
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The 2013 FOI Act Implementation Guidelines
1
 published under the authority 

of the Attorney General of the Federation and Minister of Justice (Attorney-General) 

(who is charged with ensuring that all public institutions comply with the FOI Act
2
) 

to enable public institutions to better understand and fulfil their obligations under the 

Act, will also be referred to. Although the FOI Act is a general information 

legislation, Shelton and Kiss would rightly say that ‘where national law includes a 

Freedom of Information Act, issues of access to environmental information... arise’.
3
 

The discussion in this chapter will follow a similar progression as in the preceding 

chapter. 

2. ACCESS TO ENVIRONMENTAL INFORMATION: ISSUES ON SCOPE 

In determining the scope, and hence partly the value to the public, of the 

Nigerian regime that enables public access to environmental information vis-à-vis 

best practice, the focus in this section will be on: (1) the meaning of ‘environmental 

information’; (2) the format of the information; (3) the beneficiary of the right of 

access; and (4) the bodies obliged to provide access. 

2.1. The Meaning of ‘Environmental Information’ 

In Nigerian law, there is no express definition of ‘environmental information’ 

even though the term has been used repeatedly in vital environment-specific policy 

documents.
4
 Under the FOI Act which provides for public access to information, as in 

several countries in the UNECE region and around the world,
5
 ‘environmental 

information’ is not differentiated from other types of information held by public 

institutions in Nigeria given that the Act is a general information law. Rather, it 

provides for access to ‘information’ which ‘includes all records, documents and 

                                                           
1
 Available at: 

http://foia.justice.gov.ng/pages/resources/REVISED_GUIDELINES_ON_THE_IMPLEMENTATIO

N_OF_THE_FOIA_2013.pdf. 
2
 FOI Act, s 29. 

3
 D Shelton and A Kiss, Judicial Handbook on Environmental Law (Nairobi: UNEP, 2005) 27. 

4
 See the 1998 Nigerian National Policy on the Environment, para 6.6(f); and Draft Objectives and 

Strategies for Nigeria’s Agenda 21, done under the auspices of the UNDP, (Nigeria’s Agenda 21), 

para 2.5(3)(f), available at: http://www.nesrea.org/images/NIGERIA'S%20AGENDA%2021.pdf. 

Developed to operationalise and implement the outcomes of the 1992 Rio Earth Summit, which 

includes the Rio declaration and Agenda 21.   
5
 Eg Finland, Sweden, Netherlands, United States etc. See Aarhus Guide, 35.  

http://foia.justice.gov.ng/pages/resources/REVISED_GUIDELINES_ON_THE_IMPLEMENTATION_OF_THE_FOIA_2013.pdf
http://foia.justice.gov.ng/pages/resources/REVISED_GUIDELINES_ON_THE_IMPLEMENTATION_OF_THE_FOIA_2013.pdf
http://www.nesrea.org/images/NIGERIA'S%20AGENDA%2021.pdf
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information stored in whatever form’ (emphasis added),
6
 subject to some exemptions. 

This comparatively broader approach, which includes ‘environmental information’, is 

welcomed by best practice and under the Aarhus Convention which only seeks to 

provide minimum standards.
7
  

Nevertheless, the broad and enumerative nature of the Aarhus Convention’s 

definition of ‘environmental information’ might serve as a useful guide to public 

institutions in Nigeria which have specific responsibilities to collect and ensure 

public access to environmental information. An example of such an institution is the 

Nigerian apex environmental body – National Environmental Standards and 

Regulations Enforcement Agency (NESREA) – which is expected to ‘collect and 

make available... in co-operation with public or private organisations, basic scientific 

data and other information pertaining to environmental standards’.
8
 In order for 

NESREA’s effort in this regard to reasonably align with international best practice 

and adequately serve the interest of the Nigerian public, it might have to interpret 

‘information pertaining to environmental standards’ in the light of the definition of 

‘environmental information’ espoused in the Aarhus Convention, at least.  

2.2. The Format of the Information 

Commendably, the Nigerian law is in alignment with best practice as the 

public right to information under the FOI Act covers ‘information stored in whatever 

form, including written, electronic, visual images, sound, audio recording, etc.’.
9
 

2.3. The Beneficiary of the Right of Access 

In line with the liberal current reflected by best practice, the beneficiary of the 

right of access to environmental information in Nigeria is ‘any person’, as stated in 

section 1 of the FOI Act. The two initial versions of the FOI Bill
10

 which were passed 

by the Nigerian National Assembly (Parliament) in 2004 and 2007 (but did not 

received the President’s assent to make it an Act) gave the right of access only to 

                                                           
6
 FOI Act, ss 1(1) and 31. 

7
 Art 3(5). 

8
 NESREA Act, s 8(p). 

9
 S 31. 

10
 On file with author. 
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‘every citizen’ of Nigeria, as against the term ‘any person’ which was contained in 

the original FOI Bill
11

 sent to the National Assembly in 1999. This shows a conscious 

attempt to limit the scope of the access right, in line President Obasanjo’s erroneous 

view (discussed in chapter 2) that allowing non-citizens to access information is not 

done anywhere in the world and should be prevented. So it is gratifying that the term 

‘any person’ was finally used.  

Going beyond the individual, ‘person’ is defined in section 31 of the Act as 

‘including a corporation sole and body of persons whether corporate or incorporate; 

acting individually or as a group’. In line with best practice, in the absence of an 

express non-discriminatory provision, the right given to ‘any person’ to access 

environmental information under the FOI Act is clearly non-discriminatory, 

embracing all irrespective of race, gender, nationality or domicile, or other 

distinguishing factors. This is especially so considering that the non-discriminatory 

principle has been largely accepted as a principle of international environmental law 

and argued as having attained the status of ‘general international law’,
12

 and so would 

arguably be applicable to Nigeria from that perspective as well.
13

 In addition, the FOI 

Act goes on to expressly empower illiterate and disabled applicants to make their 

application through a third party.
14

  

In line with best practice, section 1(2) of the FOI Act also provides that an 

applicant does not need to demonstrate any specific interest in the information being 

applied for. Any provision requiring the public to have and show ‘sufficient interest’ 

in the requested information would simply mean granting Nigerian public institutions 

an unhealthy level of discretion that could easily be exercised to restrict public access 

to environmental information especially in view of the country’s lingering culture of 

official secrecy. This culture of secrecy reared its head in the recent FOI Act case of 

Paradigm Initiative Nigeria v Dr Reuben Abati,
15

 where the judge, Justice Gabriel 

Kolawole, expressed shock at the openness of section 1(2) of the Act, calling on the 

                                                           
11

 On file with author. 
12

 J Ebbesson, ‘The Notion of Public Participation in International Environmental Law’ (1997) 8 

Yearbook of International Environmental Law 51, 81-83. 
13

 See C Nawpi, ‘International Treaties in Nigerian and Canadian Courts’ (2011) 19 (1) African 

Journal of International and Comparative Law 38, 54-57. 
14

 S 3(3). 
15

 Unreported, Suit No: FHC/ABJ/CS/02/2013, 3 July 2013. 



  

157 

 

legislators to amend it, such that it requires information applicants to show sufficient 

interest before their application is attended to. According to the judge, this was to 

prevent a situation where scarce public resources are squandered on information 

requests by irate litigants and busybodies.  

Justice Gabriel Kolawole’s reasoning is problematic on many levels: first, it 

does not take cognisance of the fact that people have the right to simply ‘know’ about 

the activities of public authorities that act on their behalf; referring to resources spent 

on ensuring wide access as a waste does not show a good appreciation of the value of 

access to information in a democratic setting, even when public institutions in the 

country are not complaining about an unreasonable increase in running cost due to 

the implementation of the Act.
16

 Moreover, it is hardly conceivable or reasonable to 

suggest that a person who has no interest in information will spend his/her money, 

time and energy trying to procure such for the purpose of ‘burdening’ public 

institutions. Justice Gabriel Kolawole’s reasons on this issue should therefore be 

rejected in its entirety.  

2.4. The Bodies Obliged to Provide Access 

The preceding chapter elaborates on a number of points why it was reasonable 

to place not only government bodies, but also some private entities, under the 

obligation to ensure access to the environmental information which they hold. Those 

reasons equally apply to Nigeria, and necessitate the imposition of environmental 

information access obligations on similar private entities. For example, the 

‘regulatory agency capture’ phenomenon cited in the preceding chapter as one of the 

reasons for extending access obligations, has been a major issue in Nigeria where, 

according to Osaghae, the apparatuses of government ‘lack autonomy in the sense 

that they are not well developed, and not insulated from private capture. This means 

that the legal-rational and bureaucratic ethos of impersonality, impartiality and 

rationality has not been entrenched, making it possible [for the government 

apparatuses] to be captured by hegemonic classes and groups’.
17

 In support, Amnesty 

                                                           
16

 E Ojo, ‘FOI Act: Where His Lordship got it Wrong’, Vanguard, 6 August 2013, available at: 

http://www.vanguardngr.com/2013/08/foi-act-where-his-lordship-got-it-wrong/. 
17

 EE Osaghae, Crippled Giant: Nigeria since Independence (London: Hurst & Co Publishers Ltd, 

1998) 23. 

http://www.vanguardngr.com/2013/08/foi-act-where-his-lordship-got-it-wrong/
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International has noted how ‘powerful business actors whose word appears to be law 

in some cases’ have seemingly grown above effective regulation by their regulator.
18

  

Another reason given in the previous chapter for paradigm shift is the 

increasing devolution of government responsibilities to private entities. This is also a 

major drive in Nigeria where, among other measures, there is the Public Enterprises 

(Privatisation and Commercialisation) Act of 1999
19

 that provides for the 

privatisation and commercialisation of some traditional government functions in the 

country. All other reasons why it is vital to open up some private entities provided in 

the preceding chapter – as they relate to geographic accessibility and holder/flow of 

information between the regulator and the regulated – apply to Nigeria. This is in 

addition to the fact that enabling the public to access environmental information from 

multiple non-government sources will reduces the pressure on the human and 

financial resources of government bodies, especially in a developing country like 

Nigeria. 

 Also, in line with a growing trend as noted in the preceding chapter, some 

private entities in Nigeria, whose activities have immense public and environmental 

implications, have voluntary codes and guidelines which are aimed at ensuring 

reasonable direct public access to the environmental information about their 

activities. But private entities in Nigeria hardly take seriously their adopted voluntary 

initiatives. For example, the Nigerian subsidiary of the multinational oil and gas firm, 

Shell, is supposed to be operating under such a voluntary initiative.
20

  Yet, as 

previously noted, it is common knowledge that Shell Nigeria (and similar 

multinational companies in Nigeria) hardly ever allows public access to the 

environmental information they hold; usually, they provide the public with inaccurate 

environmental information (so as to escape liability or appear responsible), and do 

                                                           
18

 Amnesty International, Nigeria: Petroleum, Pollution and Poverty in the Niger Delta (London: 

Amnesty International Publications, 2009) 48. 
19

 Cap P38 Laws of the Federation of Nigeria, 2004. 
20

 Principle 7 (on ‘Communication and Engagement’) of the voluntary initiative of Shell Group 

provides, among others, that ‘[Shell Companies] are committed to reporting of our performance by 

providing full relevant information to legitimately interested parties, subject to any overriding 

consideration of business confidentiality’. Shell Group, ‘Shell General Business Principles’, 1976 (last 

revised in 2005), available at:  

http://s00.static-shell.com/content/dam/shell/static/aboutshell/downloads/who-we-are/sgbps/sgbp-

english.pdf. 
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not do enough gathering of information about the environmental impact of their 

activities.
21

 This clearly substantiates the argument in the preceding chapter that such 

voluntary measures are insufficient to ensure adequate access to information held by 

private entities, hence the need for a binding law on the matter.  

The above is why it is commendable that the Nigerian law has moved forward 

in this regard. The body obliged to provide public access to environmental 

information under the FOI Act is the ‘public institution’. But strangely, the Act 

defines ‘public institution’ twice using slightly different wordings, thus: 

Public institutions are all authorities whether executive, legislative or judicial 

agencies, ministries, and extra-ministerial departments of the government, 

together with all corporations established by law and all companies in which 

government has a controlling interest, and private companies utilizing public 

funds, providing public services or performing public functions.
22

 

And: 

"[P]ublic institution" means any legislative, executive, judicial, administrative or 

advisory body of the government, including boards, bureau[x], committees or 

commissions of the State, and any subsidiary body of those bodies including but 

not limited to committees and sub-committees which are supported in whole or 

in part by public fund[s] or which expends public fund[s] and private bodies 

providing public services, performing public functions or utilizing public 

funds.
23

 

Arguably, there is no real difference between both provisions in terms of 

substance, even though the inclusion of two definitions is presumably a mistake that 

should be corrected. However, in accordance with the established rule of statutory 

interpretation espoused by the Nigerian Court of Appeal in Crownstar and Company 

Limited v The Vessel M. V. Vali P,
24

 and further developed and followed in Ziza v 

Mamman,
25

 to the effect that where there is a potential conflict between two 
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 See Amnesty International (n 18) 48, 50, 59, 68 and 69. 
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 S 31. 
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 (2000) 1 NWLR (pt 639) 37, 62. 
25

 (2002) 5 NWLR (pt 760) 243, 265.  
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provisions of the same statute the latter provision supersedes the former, it is 

submitted that the latter section 31 definition is the operative definition of ‘public 

institution’ in the FOI Act. Nevertheless, that is not to say it is impossible for this 

unnecessary double definition to give rise to unwarranted delays and conflicts 

between information applicants and the relevant public institutions, as the wording 

difference of the provisions may give a false sense of difference in scope. Some 

public institutions may seek to unjustly exploit this situation to prevent or discourage 

the public from gaining access to environmental information by claiming not to be 

public institutions under the FOI Act and so not subject to it. If this happens, access 

to information might be prohibitively expensive as some applicants may be forced to 

seek judicial review, while others without the financial means or the time to pursue a 

judicial review may ultimately have to forfeit their requests.  

Already, possibly the first of such unnecessary delay and conflict has been 

recorded. In response to a request for certain information, the Nigerian National 

Petroleum Corporation (NNPC) in a letter stated that it is a ‘statutory corporation’ (or 

a ‘corporation established by law’) and is not bound by the FOI Act by virtue of the 

definition of ‘public institution’ in section 31 of the Act which does not extend to 

‘statutory corporation’.
26

 The NNPC, which is the foremost entity in Nigeria’s oil and 

gas industry that has impacted enormously on the country’s environment, perhaps, 

erroneously believed or disingenuously tried to foster the argument that since the 

section 31 definition excludes a direct reference to statutory bodies which is included 

in the section 2(7) definition, it means it is automatically excluded from the scope of 

section 31 upon which it relied.  

That position is flawed and it is submitted that the NNPC is a ‘public 

institution’ under the section 31 definition.
 27

 It is an ‘administrative’ or, at the very 

least, a ‘subsidiary’ body of the government which, according to the long title of its 

enabling statute, is ‘empowered to engage in all commercial activities relating to the 

                                                           
26

 NM Abdallah, ‘We Are Not Bound by FOI Act - NNPC’, Daily Trust, 31 July 2012, available at: 

http://www.dailytrust.com.ng/index.php/other-sections/lead-stories/173109-we-are-not-bound-by-foi-

act-nnpc-. 
27

 The NNPC has subsequently accepted that it is bound by the FOI Act. See C Okafor, ‘NNPC Says 

it's bound by Provisions of FOI Act’, ThisDay, 11 August 2012, available at: 

http://www.thisdaylive.com/articles/nnpc-says-its-bound-by-provisions-of-foi-act/122090/. 
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Petroleum industry and to enforce all regulatory measures relating to the general 

control of the Petroleum sector’,
28

 considering that section 44(3) of the Nigerian 

Constitution provides that ‘the entire property in and control of all minerals, mineral 

oils and natural gas in under or upon any land in Nigeria or in, under or upon the 

territorial waters and the Exclusive Economic Zone of Nigeria shall vest in the 

Government of the Federation and shall be managed in such manner as may be 

prescribed by the National Assembly’. And apart from the fact that the NNPC is 

established by statute, some of its other governmental ties include the fact that it is  

fully under the control of government appointees, performs regulatory functions in 

the petroleum industry and is wholly supported by public funds.
29

 Therefore, to 

forestall confusion and align with the general principle espoused in Article 3(1) of the 

Aarhus Convention which obliges states to ensure that legislative measures taken to 

guarantee public participatory rights are ‘clear, transparent and consistent’, the FOI 

Act should be amended to provide for a single definition of ‘public institution’. 

That aside, the latter definition in section 31 (and even that of section 2(7)) 

would generally cover the entities, and more, that are covered by the Aarhus 

Convention’s definition of ‘public authority’, partly due to its general nature and the 

fact that it is not focused on the environment alone. Like the Aarhus Convention, in 

the Nigerian context, it covers all government bodies, including bodies established by 

statute. For the first time in Nigeria, ‘public institution’ is also regarded as stretching 

beyond government-related bodies, to include some private entities – those 

‘providing public service’, ‘performing public functions’ or ‘utilizing public funds’ – 

and unlike the Aarhus Convention, there are no restrictions that these public services 

or functions must be ‘administrative’ or done based on ‘national law’ or done ‘in 

relation to the environment’ or even that the private entity be under the control of any 

other (government) body. Importantly also, the mere fact that a ‘private body… [is] 

utilizing public funds’ makes it a public institution under the FOI Act and, thus, 

obliged to ensure public access to the (environmental) information it holds; whereas, 

the definition of a public authority in the Aarhus Convention does not cover such an 

entity as explained in the counterpart section of the preceding chapter. 

                                                           
28

 NNPC Act, Cap N123, Laws of the Federation of Nigeria, 2004. 
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For example, in view of the above discussion, major private entities involved 

in oil and gas exploration and exploitation in Nigeria, whose activities have had 

immense negative environmental impact over the years, can arguably now be 

considered as ‘public institutions’ under the FOI Act. These entities include Shell 

Petroleum Development Company of Nigeria Limited, Chevron Nigeria 

Limited, Mobil Producing Nigeria Unlimited, Nigerian Agip Oil Company Limited, 

NNPC Texaco-Chevron Joint Venture, and Total E & P Nigeria Limited – all 

operators of Joint Venture Agreements involving the NNPC as the government 

representative (holding the majority stake) and the relevant private multinational oil 

companies.
30

 Given that these private companies explore and exploit state owned 

natural resources (and the mainstay of the nation’s economy) in partnership with the 

NNPC – a government administrative/subsidiary body – under a special arrangement 

that enables the latter to fulfil its statutory duties of exploring and exploiting oil and 

gas resources for the overall interest of Nigeria,
31

 they can arguably be considered as 

‘private bodies providing public services’ under section 31 of the FOI Act, and thus 

obliged to ensure public access to the (environmental) information they hold. 

What is more, unlike the Aarhus Convention that excludes ‘bodies or 

institutions acting in a judicial or legislative capacity’
32

 from its definition of ‘public 

authority’, the FOI Act does not contain such exclusion in its definition of ‘public 

institution’. However, there are exemptions under the FOI Act that bodies can easily 

take advantage of to withhold information from the public when they are acting in a 

judicial capacity in order to ensure the independence of the body acting in such a 

capacity and to protect the rights of parties during such proceedings.
33
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 International Business Publications, Nigeria: Mineral, Mining Sector Business investment Guide – 

Volume 1 – Oil and Gas Industry Strategic Information and Regulations (Washington DC: 

International Business Publications, 2013) 76-77. 
31

 See generally, NNPC Act, s 5. 
32

 See proviso to art 2(2); and Aarhus Guide, 34-35. 
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3. THE PUBLIC’S RIGHT OF ACCESS TO ENVIRONMENTAL 

INFORMATION 

3.1. ‘Passive’ Access To Environmental Information  

3.1.1. The request and the right of access 

In Nigeria, in line with best practice, section 1(1) of the FOI Act provides that 

‘the right of any person to access or request information...which is in the custody or 

possession of any public official, agency or institution howsoever described, is 

established’. As against best practice that is silent on the point, the FOI Act erases all 

doubt by expressly giving the applicant an option of making an ‘oral application for 

information’ which the relevant official of the public institution ‘shall reduce... into 

writing... and shall provide a copy of the written application to the applicant’.
34

 Apart 

from creating that level of flexibility for applicants, the Act seemingly goes further 

than best practice, and indeed aligns with recommendations stated in the draft 

Commentary to Bali Guidelines referred to in chapter 2, to expressly widen access 

opportunity for illiterate and disabled applicants by giving them the right to ‘make an 

application through a third party’,
35

 or personally, if they are able to.  

Also, section 1(1) and 3 of the FOI Act which deals with the application for 

access to information seems capable of accommodating electronic applications which 

is in line with best practice. This should certainly be encouraged as it can help to 

remove barriers of access like distance to the offices of public institutions and the 

financial cost of making the trips, and make access generally easier and cheaper for 

the substantial and growing section of the Nigerian public with internet and mobile 

telecommunications connectivity and skills as indicated in chapter 2. In furtherance 

of this, the FOI Act Implementation Guidelines provide that ‘[w]ritten applications 

may be transmitted electronically (email), by courier, post or delivery in person. To 

facilitate requests made via email, public institutions are advised to dedicate an email 

address which should be adequately publicised and should be configured to 

automatically generate an acknowledgment/receipt of the request’.
36

 The Attorney-
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General also directed elsewhere that ‘public institutions must establish a telephone 

line or internet service that persons requesting information under the Act may use to 

inquire about the status of their request’.
37

  

The above measures could be enhanced by adopting similar measures taken 

by a state in India (in partnership with an NGO) to overcome many barriers of access. 

These measures include: ‘allowing individuals to make… [information] request 

through a single toll-free number. Service is provided in four languages. The 

application fee is charged to the caller’s phone bill, and a reply is sent directly from 

the [public information officer]’ (emphasis added).
38

 But so far, only very few public 

institutions in Nigerian have even established the FOI Unit proposed in the FOI Act 

Implementation Guidelines
39

 (as a way of fulfilling their obligation under section 

2(3)(f) of the Act) that should be dedicate to organising and dealing effectively with 

all such access related issues in the organisation.
40

 It is hoped that those 

recommendations are taken seriously by public institutions and adequate resources 

allocated to progressively make them a widespread reality. 

Furthermore, section 1(1) of the FOI Act which empowers an applicant to 

request information ‘which is in the custody or possession’ of a public institution 

indicates that they are entitled to ‘copies of the actual documentation’ rather than an 

excerpt prepared by a public authority, as provided in the Aarhus Convention;
41

 a 

major benefit here being the opportunity to appreciate the information better by 

viewing it in its original language and context.
42

 Furthermore, unlike the Aarhus 

Convention, the FOI Act does not directly provide for the applicant’s right to request 

that the environmental information be provided in a particular form other than that in 

                                                           
37

 Attorney- General of the Federation, ‘Implementation of the Freedom of Information Act 2011 and 

the Reporting Requirements under Section 29 Thereof’, a Memorandum 

(HAGF/MDAS/FOIA/2012/I) issued on 28 January 2012 to all public institutions. (Attorney-

General’s FOI Act Memorandum). 
38

 A Roberts, ‘A Great and Revolutionary Law? The First Four Years of India’s Right to Information 

Act’ (2010) 70 (6) Public Administration Review 925, 931. 
39

 Para 1.16.1. 
40

 Right to Know, ‘A Report on the Level of Awareness, Compliance and Implementation of the 

Freedom of Information Act, 2011, 18 Months after its Enactment’ (2012), available at: 

http://r2knigeria.org/index.php/downloads/foi-assessments-a-reports. 
41

 Aarhus Convention, Art 4(1). 
42

 Aarhus Guide, 54. 

http://r2knigeria.org/index.php/downloads/foi-assessments-a-reports


  

165 

 

which it is held. The only suggestion of a similar right in the Act is the provision for 

fees to be charged for ‘document duplication and transcription where necessary’ 

(emphasis added).
43

 A more explicit provision in this regard would be preferable as 

attempting to argue for a right from this indirect perspective could be problematic. 

Nonetheless, the term ‘duplication’ in the aforementioned provision allows 

members of the public to request environmental information in a variety of (possibly 

cheaper) forms than that in which it is held, e.g. on CDs and USB drives, or freely 

sent to the applicants email address, going by the Schedule to the FOI Act 

Implementation Guidelines.
44

 The same applies to ‘transcription’ used in that 

provision, which in addition, arguably enables the public to request that 

environmental information be translated and made available in a language they 

understand (an issue arguably not covered in the Aarhus Convention as Article 

4(1)(b) seemingly only contemplates ‘material form[s]’
45

 and not immaterial forms 

like the ‘language’), or that recorded speech sounds be made available in written 

format, among other possible scenarios. These provisions which allow some 

flexibility in accessing environmental information are highly useful in ensuring 

effective access for illiterate and disabled people, and the poor. They are also 

important to those only able to read and write in a Nigerian indigenous language and 

not in English, and the government acknowledges that the provision of 

environmental information in native languages is necessary for Nigeria to ‘attain full 

compliance with international regulations, standards and guidelines’ in the 

environmental law field.
46

 

Lastly, unlike the Aarhus Convention which obliges public authorities to 

assist and guide those seeking access to environmental information, the FOI Act 

contains no such provision. As it relates to applications for environmental 

information under the Act, this could mean that public institutions might be able 

legitimately to refuse information applications in cases where they could easily have 

assisted and guided the applicants in clarifying their applications which were renders 

incomprehensible by their unclear nature, for instance. Again, this is an important 
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issue in Nigeria especially as the level of illiteracy is relatively high and a reasonable 

number of applicants may well need some form of assistance and guidance in order to 

properly apply for environmental information, the absence of which could negatively 

affect public access. In fact, a recent empirical study in India (that shares a similar 

history of secrecy and level of literacy with Nigeria) identified ‘no assistance in 

drafting and filing…requests’ as a major barrier to public access to information in the 

country.
47

 

It would seem however that the Nigerian authorities have become aware of 

this gap and have taken steps to ‘patch up’ the gap using paragraph 1.10 of the FOI 

Act Implementation Guidelines which urges public institutions urgently to consult 

with applicant to clarify or make more specific, an unclear or too general application, 

as well as help inform applicants of information that is readily available. Though 

welcomed, this provision is merely advisory and is subject to the whims of public 

institutions. It is therefore advisable for paragraph 1.10 to be entrenched within the 

FOI Act itself in order to prevent it from being ignored without legal consequences 

by public institutions which have existed under the culture of secrecy for so many 

years, and arguably need tougher provisions to enable them to make the necessary 

cultural change.     

3.1.2. The response 

3.1.2.1. Where the public institution holds the environmental information requested  

In the Nigerian scenario the case is somewhat different from the best practice 

position: ‘[w]here information is applied for under this [FOI] Act, the public 

institution to which the application is made shall... within 7 days after the application 

is received’ make the information available to the applicant or refuse the 

application.
48

 However, upon notifying the applicant, the public institution may 

extend this time limit by another 7 days in cases where ‘the application is for a large 

number of records’ or ‘consultations are necessary to comply with the application’ 

and these cannot reasonably be completed within the original time limit.
49

 In this 
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regard, the FOI Act is in line with best practice and is even more demanding of public 

authorities than the Aarhus Convention which allows public authorities to grant or 

refuse a request 1 month after the request is made and another month if an extension 

is needed. 

However, especially in view of the generally low employment of technology 

in information management in most of Nigeria’s public institutions, current 

implementation reports show that ‘public institutions respond to request…many times 

beyond the statutory 7-day limit’.
50

 In fact, some applicants who saw the unfeasibility 

of the 7-day period in a particular case voluntary gave the public institution concern 

28 days to respond to their application.
51

 In this light, the Head of Civil Service of the 

Federation, Bukar Aji, has reasonably recommended the review of the FOI Act to 

extend the 7 days period to 14 days (as contained in the 2007 version of the FOI 

Bill).
52

 Admitting that the nation’s civil service mostly use the ‘analogue system of 

record keeping [and so] retrieval of information within the specific time limit has 

been practically difficult’, he rightly stressed the need for proper and systematic 

record keeping that aids easy accessibility and the eventual digitalisation of public 

records which will aid quick retrieval and proactive disclosure.
53

 The Right to Know 

NGO made a similar point when they noted that records in many public institutions 

‘are still paper based and tied up in bundles of stacks of files’ (with only few having 

computerised their documents), thus making retrieval difficult.
54

  

Even with an extended time limit, for the public institutions in Nigeria 

effectively to respond to requests, they will still need to seriously address red-tape, 

rigidity, centralisation, and excessive bureaucratic layers that largely characterise the 

present system,
55

 and set themselves on a more decentralised, flexible and efficient 

path. Adequate funding must also be made available for the modernisation of the 
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recording keeping system in public institutions, considering, for example, the report 

that the 2012 national budget made no provision for the implementation of the Act by 

government agencies,
56

 some of which have complained about financial constraints in 

implementing the Act.
57

 However, for now, the current 7 to14-day time limit is 

commendable for its ambition of providing applicants with timely access to 

environmental information. It also has the side-effect of putting pressure on public 

institution to improve and computerise their information management systems to 

ensure quick and easy retrievals. 

However, certain environmental information should ordinarily be accessible 

well before the 7-day time limit. This may be the case when applicants need access 

urgently, or have opted to view the requested information only within the premises of 

the public institution, instead of receiving copies or transcriptions. In these situations, 

the best practice approach of making the information available ‘as soon as possible’ 

(before trying to take advantage of the maximum time limit) becomes relevant. Such 

a condition helps to forestall undue delay. This form of base standard approach was 

not followed by the FOI Act which contains only a maximum time limit. It is 

submitted that this is a weakness in the FOI Act that needs to be addressed as it could 

otherwise encourage undue delay in providing requested environmental information 

which will arguably be contrary to the notion of ‘appropriate access’ to 

environmental information provided under Principle 10 of the Rio Declaration. For 

the time being, public institutions should be encouraged strictly to follow the wording 

of the FOI Act Implementation Guidelines that refers to responding to applications 

‘promptly and in any event within 7 days’ (emphasis added),
58

 as well as the 

Memorandum issued by the Attorney-General which states that ‘[public institutions 

should] work proactively and respond to requests promptly... [they] should make it a 

priority to respond in a timely manner. Timely disclosure of information is an 

essential component of transparency’ (emphasis added).
59
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Furthermore, section 6 of the FOI Act which should ordinarily provide for 

‘[e]xtension of time limit for granting or refusing application’ as its marginal note 

states, is poorly drafted, and this can potentially result in unwarranted conflicts and 

court actions that may discourage the public from engaging their FOI rights. Section 

6 of the Act provides that, ‘[t]he public institution may extend the time limit set out in 

section 5 or section 6 in respect of an application for a time not exceeding 7 days’ for 

the two reasons stated earlier. This excludes section 4 of the FOI Act which is the 

main provision dealing with time limit for granting or refusing applications. 

However, section 4 largely helps to ‘clear the mist’ here as it expressly states that it 

(section 4) is ‘subject to section 6’. But in addition, that aspect of section 6 goes on to 

include ‘section 6’ which arguably does not set out any extendable time limit; this 

may be (mischievously) read as empowering public institutions to extend the relevant 

time for multiples, as against a single extension, of 7 days. These issues should 

ordinarily attract correctional amendments to section 6 in line with the general 

principle espoused in the Aarhus Convention that legislative measure on 

environmental participatory right should be ‘clear, transparent and consistent’.
60

  

3.1.2.2. Where the public authority/institution does not hold the environmental 

information requested 

In Nigeria, the public institutions are allowed to refuse an application for 

information which they do not hold as section 1(1) of the FOI Act limits the access 

rights of applicants to information ‘in the custody or possession’ of public 

institutions; generally, the refusal must be effected within 7 days after the application 

is received.
61

 The discussion in the chapter 4 that the meaning of ‘hold’ under the 

counterpart Aarhus Convention provision may not be limited to physically possession 

alone but includes ‘effective’ possession, is arguably applicable to what ‘custody or 

possession’ of information under the Act means, especially as the Act also mandates 

public authorities to maintain and update all information relating to their functions.
62

 

However, as against the Aarhus Convention where it has been argued that public 

authorities are still obliged to reasonably assist and guide applicants for 
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environmental information which they do not hold in their quest to access that 

information, there is no similar obligation under the FOI Act. The FOI Act could be 

better placed to fulfil its objective of ‘[making]... information more freely available’
63

 

if such a general obligation to assist and guide applicants is contained in it. 

The FOI Act further fails to achieve best practice by not making any provision 

to ensure the transfer of applications from a public institution that does not hold 

requested information to one which it believes holds the requested information, or at 

least informing the applicant of such an institution. Arguably, such a provision is 

useful in entrenching the principle that ‘public authorities have a collective 

responsibility for dealing with information requests from the public, irrespective of 

the particular agency or department to which a request is submitted’.
64

 This lacuna in 

the FOI Act, which its Implementation Guidelines has attempted to plug,
 65

  needs to 

be filled with a binding referral provision as it potentially places an avoidable burden 

on applicants to find the actual public institution that holds the required information. 

Such burden may discourage applicants from accessing vital environmental 

information, when in fact the public institution that was the first port of call could 

more easily have made this process more efficient and less stressful for the applicant 

by directing the latter or referring him/her to the relevant institution. Such a lacuna, 

which is consistent with the failure to impose a general obligation to assist applicants, 

might suppress the provision of relevant environmental information in Nigeria where 

there is still a lingering culture of secrecy in most public institutions. However, 

empirical enquiries have identified the problem of ‘inadequate…inter-sectoral 

communication and co-ordination’ among public institutions concerning 

environmental issues.
66

 So to make the proposed referral provision work effectively 

in Nigeria, this problem must be addressed by reducing bureaucratic bottlenecks and 

taking practical and policy integrating measures to bridge the gap between relevant 

public institutions.  
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Despite the above limitation, the FOI Act makes an arguably awkward 

‘referral’ provision which allows for the transfer of an application, and where 

necessary, the requested information, by a public institution which holds the 

requested information to another public institution which is viewed as ‘[having] 

greater interest in the [requested] information’.
67

 This provision is arguably 

influenced by the historical culture of secrecy in public institutions in Nigeria, and 

should be expunged from the FOI Act (and replaced with the referral provision 

suggested above) as it is contrary to best practice and potentially weakens 

effective/efficient access to environmental information. The provision, it would seem, 

is geared towards frustrating and wasting the time of applicants. Why else should 

such transfers be made to a public institution that has the same responsibility to 

ensure access to information under the FOI Act as the one doing the transfer?  

3.1.2.3. Where the request for environmental information is refused 

Commendably, and largely in line with best practice, section 7 (1) of the FOI 

Act also provides that where a public institution refuses access to requested 

information, or a part of it, ‘the institution shall state in the notice given to the 

applicant the grounds for refusal, the specific provision of this Act that it relates to 

and that the applicant has a right to challenge the decision refusing access and have it 

reviewed by a court’.
68

 As mentioned in the counterpart section of chapter 4, while 

the first part of this provision may give an applicant the opportunity to rephrase and 

resubmit the request, the latter part will help ensure that an applicant does not waste 

resources following the wrong procedure in addition to its specific importance in the 

Nigeria context where empirical studies have shown that ‘ignorance of legal rights’ is 

a major barrier to access to courts in the country.
69

  

However, one can also find in section 4(b) of the Act a similar provision as 

section 7 for written notice to be given to the applicant upon refusal of a request; it is 

submitted that this provision is largely superfluous and can result in confusion that 
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can limit the public’s right to access environmental information as it only provides 

that the relevant notice should contain ‘reasons for the denial, and the section of this 

Act under which the denial is made’. Apart from failing to meet best practice 

especially as it does not provide for applicants to be informed of the judicial review 

process, the scope of the section 4(b) notice is clearly at variance with that of section 

7. Therefore, it should be expunged from the FOI Act for the sake of clarity and 

consistency which Article 3(1) of the Aarhus Convention mandates. Nevertheless, the 

latter section 7 of the FOI Act is the operative provision dealing with notice of refusal 

in accordance with the rule of statutory interpretation espoused by the Nigerian Court 

of Appeal in the decisions referred to earlier.
70

    

3.1.2.4. Where the information/document requested contains exempted materials 

Aligning with best practice, the FOI Act provides that ‘... where an 

application is made to a public institution for information which is exempted from 

disclosure by virtue of this Act, the institution shall disclose any part of the 

information that does not contain such information’.
71

 In practice, such exempted 

information will be marked out or deleted.
72

 

3.1.3. The charge 

Expectedly, the FOI Act provides for fees to be charged for supplying 

requested information. Section 8 of the Act provides that ‘[f]ees shall be limited to 

standard charges for document duplication and transcription where necessary’. It is 

commendable that this provision expressly states the two activities that will be 

charged; this will help to avoid the difficulty of determining what is or is not to be 

charged. Obviously, activities like public institutions conducting an information 

search or the applicant examining the requested information in situ, are not 

chargeable, especially as charges for ‘document search’ which was contained in the 

1999, 2004 and 2007 versions of the FOI Bill was excluded from the FOI Act in line 

with best practice.  

                                                           
70

 Crownstar and Company Ltd (n 24) and Ziza (n 25). 
71

 S 18. 
72

 Aarhus Guide, 63. 



  

173 

 

However, even though it is appropriate for the public to bear some financial 

burden for acquiring environmental information, it may be argued that the above 

provision, to an extent, falls below best practice as it does not contemplate the 

affordability or reasonableness of the cost of securing (environmental) information. 

By permitting the ‘standard charges’ for duplication and transcription, public 

institutions are free to transfer the entire cost of these to applicants, irrespective of 

how prohibitive the cost might be. It is noteworthy that while the 1999, 2004 and 

2007 versions of the FOI Bill used the phrase ‘reasonable standard charges’, 

‘reasonable’ was carefully excluded from the FOI Act, as it appears, to make way for 

the public to be full charged in all instances.  

As a result, considering the relatively high level of poverty in the Nigeria, 

many potential applicants are likely to be dissuaded from seeking environmental 

information,
73

 and this will be counterproductive to the aim of the FOI Act which is 

to make ‘public records and information more freely available’.
74

 This is contrary to 

best practice which anticipates the public authority picking up a part of the bill 

incurred by administering the public information access law, especially when in view 

of the nature of the request the access charge appears prohibitive. For example, the 

cost of translating requested environmental information to an indigenous Nigerian 

language may be quite high especially when the document is relatively voluminous. 

Those in the rural areas where English is less commonly spoken will be hit the 

hardest considering that poverty is also more prevalent in those areas. So considering 

there is already some awareness among Nigerian public institutions that the provision 

of environmental information in local languages is necessary for Nigeria to comply 

with international best practice,
75

 ways of cushioning the cost burden on the public, 

especially poorer communities, must be explored. 

This ‘additional’ cost on public institutions of providing environmental 

information is arguably offset by the major contributions of a functional access law to 

the polity, e.g. in terms of ensuring public accountability and fighting corruption, as 
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well as ensuring that public officials are more professional, ethical and careful in 

conducting their affairs,
76

 the opposite of which usually leads to a huge loss of public 

funds as is the case in Nigeria. Therefore, legal precaution must be taken against the 

public being dissuaded from using the FOI Act because of high costs on their part. 

Moreover, over time, as public institutions in Nigeria become more efficient at 

dealing with public requests and at properly organising and maintaining all 

information in their custody ‘in a manner that facilitates public access to such 

information’ (following section 2(2) of the FOI Act), it is expected that the cost they 

bear would reduce.
77

  

In addition, it is reasonable to expect that the continued advancement of 

information technology would help make it easier and cheaper for public institutions 

to provide information to the public.
78

 Particularly for example, effort should be put 

into the development and use of local language translation computer software that 

will greatly cheapen and accelerate the translation of (large volumes of) requested 

environmental information from English to a local language; the starting point may 

well be the three local languages understood by more than half of Nigeria’s 

population – Hausa, Igbo and Yoruba.  Also, governmental effort in further 

increasing the level of public literacy in English language than is presently the case, 

will eventually help reduce the need and cost that comes with translation.   

Furthermore, contrary to best practice as reflected in the Aarhus Convention, the FOI 

Act contains no provision for a ‘schedule of charges’, or the like, to be made 

available to potential applicants. In view of the benefits relating to clarity and 

certainty that a ‘schedule of charges’ can deliver to the system of access to 

environmental information, including such an obligation in the FOI Act would be a 

welcome development. A ‘schedule of charges’ can go a long way to help protect 

against abuse and inconsistency of charges.
79

 It is impossible to overstate the 

relevance of such a device in Nigeria where financial corruption is rife in public 

institutions. Also, a ‘schedule of charges’  has the potential to encourage the public 
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to access information if they know in advance what it will cost.
80

 Nevertheless, 

despite this lacuna in the Act, the Schedule to the FOI Act Implementation 

Guidelines contains a breakdown of the range of costs of the various methods of 

duplicating records, namely: copying to Compact Disk or USB drives (if provided by 

the public institution), photocopying, scanning and printing. However, the schedule 

does not provide information about the cost of various types of transcription. It is 

advisable that the schedule, supported by a binding provision in the FOI Act, be 

further developed to include such information. 

Lastly, it is rather disappointing that the FOI Act does not provide for fee 

waivers at all, as recommended by the Aarhus Convention. As the Aarhus Guide 

states, some countries may decide not to levy charges for ‘copies of a limited number 

of pages…for non-commercial use or for limited postage’.
81

 Fee waivers would be 

invaluable in the case of environmental NGOs, many of which have very limited 

funds to carry out their public interest activities, and members of the public who 

reside in some of the poorest regions of Nigeria.  Generally, such waivers would 

serve to motivate the public to take advantage of the access rights granted by the FOI 

Act. The FOI Act Implementation Guidelines provide limited respite in this regard by 

advising public institutions that ‘[w]here the cost of copying or transcription is 

negligible or where the cost of collecting or recovering the fees would be equal to or 

greater than the amount being collected, you may provide the information at no cost 

to the applicant’.
82

   

3.2. ‘Active’ Access to Environmental Information 

As stated in the preceding chapter, in contrast to ‘passive’ access, ‘active’ 

access to environmental information touches on the positive duty on public 

institutions to publicly disclose environmental information without waiting for any 

request from the public. That is, they are generally expected, as required by best 

practice, to proactively disclose environmental information. The FOI Act makes a 

similar provision for free proactive disclosure and dissemination of a wide range of 

information (including environmental information) held by public institutions to the 
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public through various means, including print and electronic media.
83

 The Nigerian 

National Policy on the Environment is geared towards, among others, achieving ‘the 

publication of up-to-date environmental data and the dissemination of relevant 

environmental information’.
84

 And as earlier noted, the progressive active provision 

of environmental information in local languages is also necessary to ensure access for 

those who do not (adequately) understand English language, and for Nigeria to 

reasonably comply with best practice on active access. While this will have some cost 

implications for public institutions, as earlier noted, the development of language 

translation computer software can help lessen the cost. This is however a wakeup call 

for the government to seriously focus resources on improving public literacy in 

English, which will over time reduce the need for translation.  

As with best practice also, and fundamental to both passive and active access 

to environmental information, the FOI Act obliges public institutions to possess and 

update information relevant to their functions.
85

 Commendably, the Act goes even 

further to make it a criminal offence punishable with a minimum of one year 

imprisonment for any official of a public institution  wilfully to destroy or attempt to 

doctor or alter records in his/her custody.
86

 These provisions are hugely important in 

ensuring that the Nigerian public have appropriate access to environmental 

information, considering that you cannot give what you do not have.  

In that regard, the Right to Know NGO have ‘learnt of a dangerous practice in 

the public service of destroying certain documents after a period of seven years’.
87

 

This is in addition to the alarm raised by Amnesty International based on empirical 

studies, about the inadequate collection of relevant environmental information by 

government agencies and oil companies in the Niger Delta,
88

 and it aligns with the 

complaint of ‘weak databases and inadequate/inaccurate data’ adversely affecting 

environmental governance in Nigeria.
89

 It is in this light that the implementation of 

the above provisions is relevant in improving and preserving the stock of 
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environmental information held for public access by public institutions. Moreover, 

the provisions are, happily, also enforceable by the public (as will be discussed 

below), which is vital considering that the government hardly enforces 

(environmental) laws against its erring agencies or powerful private enterprises. 

3.2.1. Effective access to information and ICT
90

 

The counterpart section of the preceding chapter refers to how best practice 

places a responsibility on public institutions to ensure that environmental information 

is ‘effectively accessible’. What this means, and how best practice has embraced ICT 

for the major role it can, and does play in ensuring and delivering the many benefits 

of effective access, was also discussed.   

With respect to electronic access to environmental information in Nigeria, the 

FOI Act obliges public institutions to ‘ensure’ that certain enumerated and detailed 

information about themselves, a list of the information they hold, as well as some 

specified documents, are ‘widely disseminated and made readily available to 

members of the public through various means, including print, electronic and online 

sources, and at the offices of such public institutions’ (emphasis added).
91

 ‘And 

although electronic databases can be expensive initially for a public authority, they 

can later pay for themselves in time and resources saved, not only in answering 

information requests, but also in providing information for the public authority’s own 

implementation and enforcement initiatives’.
92

 Even though this signifies some 

progress in the law in Nigeria, on a careful examination of this provision, or any other 

provision in the FOI Act, one can find that when it comes to ‘active’ access to 

information, the emphasis is largely skewed towards making information available to 

the public and, contrary to best practice, there is hardly a clear mention or allusion to 

the fact that such information must be effectively accessible in terms of it being 
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presented ‘in a user-friendly form that reflects the needs and concerns of the public’
93

 

as elaborated on in the preceding chapter.  

However, it might be possible to infer a level of ‘effective accessibility’ being 

called for under sections 9(2) or 2(2) of the FOI Act which obliges public authorities 

to ‘ensure the proper organisation and maintenance of all information in its custody 

in a manner that facilitates public access to such information’ (emphasis added). 

While this provision may be sufficient to deal with the very limited issue of properly 

classifying information (perhaps by making use of a better reference system which 

will contribute to effective accessibility), it is arguably too narrow to effectively 

respond to wider issues of effective accessibility, like, the general public antipathy 

for, and difficulty in understanding ‘raw data’, the adequacy of content page, 

indexing and other guiding tools, the special needs of disabled and illiterate people, 

and importantly, the cost effectiveness of accessing the information, as well as 

Nigeria’s language diversity. To an extent, in this aspect of effective access, the FOI 

Act may be argued as falling short of best practice, and should be strengthened to 

contribute in driving and sustaining better access to environmental information.  

What is more, the use of ICT and internet connectivity is growing rapidly in 

Nigeria among the populace as noted in chapter 2. Hence, if public institutions in 

Nigeria were to begin taking serious and progressive steps towards implementing 

their obligation to proactively disseminate (environmental) information through 

‘electronic and online sources’, that will go a long way to make access effective and 

efficient for a lot of Nigerians with the capacity to take advantage of the opportunity, 

and reduce the volume of direct requests. This will reduce the resources – in terms of 

time, personnel and money – which public institutions may need to expend in dealing 

with direct requests.  

However, current reports suggest that public institutions in general are yet to 

‘fully appreciate the utmost importance of proactive disclosure’ as a key component 

of their FOI Act obligation.
94

 So they have generally done nothing significant to 

improve their practice in this regard, especially as it relates to the ICT aspect; e.g. 
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many of them have no functional website with which to share information, and many 

of those with websites have left them outdated.
95

 Proactive disclosure will usually 

mean additional cost to public authorities. Therefore, the government and other 

public institutions must make plans to provide the necessary funding. Obviously, 

apart from the need for capacity building, public institutions may also have to partner 

with interested non-governmental bodies with the requisite expertise and resources in 

order to build and maintain a robust system of (environmental) information 

dissemination (as broadly alluded to below).  

3.2.2. Specific Environmental Information (and Obligations) under the Active 

Duty to Collect and Disseminate Information 

As best practice indicates, the active duty on public authorities to make 

environmental information available to the public cuts across different types of 

environmental information and obligations. Four such types which were specifically 

explored in the previous chapter will now be discussed in comparative perspective 

with the Nigerian position. 

3.2.2.1. Emergency information 

Unlike best practice, neither the FOI Act nor any other Nigerian law 

specifically addresses dissemination of information in cases of emergency. Even so, 

to an extent, it might be possible to infer such an obligation from section 2(4) of the 

FOI Act which generally obliges public institutions to ‘ensure that information 

referred to in this section [of which section 2(2) makes reference to ‘all information’ 

in the custody of public institutions] is widely disseminated... to members of the 

public’. Nonetheless, this provision does not reflect the same level of urgency 

depicted by best practice. And while the focus of section 2(4) is only on the general 

public and the obligation it imposes would seem to have been fulfilled once the 

required information is places in the public domain (e.g. on a website), this arguably 

falls short of best practice which expressly requires that ‘the public who may be 

affected’
96

 be specifically targeted with the specific information to deal with the 

emergency situation at hand every time there is an ‘imminent threat’ to humans and 
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the environment. This is as against leaving them to rummage through the diverse 

information that has been placed in the public domain, seeing that, at such a time, 

they may not be aware of the information specifically relevant for that situation.  

This is a major gap in the Nigerian regime that will need to be seriously and 

clearly addressed and made enforceable by the public (in line with best practice), 

especially for the sake of those in the Niger Delta whose lives and environment are 

more frequently faced with imminent threats (and eventually negatively impacted) 

from oil exploration activities. According to information gathered by Amnesty 

International, even at such times of imminent threat to lives and the environment in 

the Niger Delta, both the Nigerian government and the oil companies in which they 

hold majority stake, usually keep mute and do not release information to the 

communities that are likely to be affected in order for them to be able to respond 

appropriately to the imminent danger, especially as no law obliges such.
97

 

On a weaker level however, the Nigerian National Policy on the Environment 

makes some specific provisions for the gathering and dissemination of emergency 

information related to natural or man-made environmental disasters. The policy calls 

for the ‘building of a viable network for early warning information dissemination’,
98

 

and for NESREA to pursue strategies that include ‘compiling and disseminating 

information on health and environmental risks from various sources’.
99

 Obviously, 

these provisions fall short of imposing a duty on (individual) public institutions in 

times of emergency, even though its implementation might partly improve public 

access to relevant emergency information. NESREA has the key responsibility to 

ensure the fulfilment of those provisions of the policy, but that has not been achieved, 

especially as the policy is not law and is not enforceable in court by an affected 

(member of the) public. So the gap remains.  

3.2.2.2. Information to help obtain Information 

To a great extent, the Nigerian FOI Act addresses the issue of providing 

information about the information held by public institutions in order to aid public 
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access to them, in line with best practice. Section 2(3) of the Act obliges public 

institutions widely to publish, in accordance with subsection 4, first, a description of 

the organisation and its responsibilities including that of its divisions, branches and 

department,
100

 and then, a list of all classes of information under the control of the 

institution ‘in sufficient details to facilitate the exercise of the right to information’,
101

 

as well as other enumerated classes of information.
102

 Commendably, section 2(3)(f) 

goes further to provide that ‘the title and address of the appropriate officer of the 

institution to whom an application for information’ should be sent, as part of the 

information to be widely disseminated to the public, even though failure to publish 

this information ‘shall not prejudicially affect the public’s right of access to 

information in the custody of such a public institution’. As at mid-2012, reports 

suggests that only very few public institutions have complied with section 2(3)(f), 

demonstrating a need to enlighten public institutions that implementation of these 

provisions is vital considering their potential to encourage and make access to 

environmental information easier and quicker for the public. 

3.2.2.3. National environmental report 

In Nigeria, even though no such report is usually published contrary to best 

practice, whatever responsibility there is to publish a National Environmental Report 

would naturally fall on the country’s apex environmental agency – NESREA. There 

is no provision in the Nigerian FOI Act from which an obligation on NESREA to 

produce and disseminate a National Environmental Report can be clearly inferred, 

and the only Annual Report NESREA is expressly mandated to prepare and submit to 

the Federal Executive Council is limited to ‘the activities of the agency’ and its 

‘audited accounts’ and does not include information on the state of the 

environment.
103

 However, it is here argued that it appears NESREA is obliged to 

publish a National Environmental Report in accordance with paragraph 12.1(c) of 

Nigeria’s National Policy on the Environment, 1998, and paragraph 3.1(2) of 

Nigeria’s Agenda 21, both of which call for the publication of a periodic national 

report on the state of the environment, as section 7(a) of the NESREA Act obliges it 
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to ‘enforce compliance with... policies... on environmental matters’. NESREA must 

fulfil this obligation, considering, as noted in the preceding chapter, the importance of 

a National Environmental Report as an educative tool in the hands of the public, and 

one that will be vital in enabling them make better personal (health, economic, etc.) 

decisions and engage better in other decision-making processes, especially as it 

provides a holistic view of the state of the environment. 

3.2.2.4. Public environmental education  

The positive impact of widespread public environmental education on 

environmental participatory democracy and governance, and on the environment 

itself, has already been discussed in chapter 3. In Nigeria, the issue is stressed in 

section 7(i) of the NESREA Act which obliges NESREA to ‘create public awareness 

and provide environmental education on sustainable environmental management’. 

Apart from other substantive environmental issues, this will include NESREA and 

other bodies with responsibility for the environment having to educate the public on 

their right to access information, decision-making and justice in environmental 

matters, in order to increase and make actual public access effective, and for its 

benefits to be realised in society. With reference to the FOI Act for example, even 

though there is growing public awareness of the Act and an increasing number 

engaging their rights under it, ‘there is still considerable widespread ignorance about 

the FOIA among many in Nigeria’,
104

 especially in the rural areas (with substantial 

environmental challenges),
105

 that needs to addressed by widespread sensitisation 

campaigns. 

In fact, as the Nigerian National Policy on the Environment provides, action 

must be taken to not only ‘review curricula at all levels of the educational system to 

promote the formal study of environmental concepts and sciences’
106

 and foster ‘non-

formal [environmental] education’,
107

 but importantly to ‘boost environmental 

awareness and education through the involvement of indigenous social structures, 
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voluntary associations and occupational organizations’
108

 and engage ‘traditional... 

media’
109

 or ‘mass and folk media at all levels in the task of public enlightenment’.
110

 

Furthermore, as argued above, NESREA has the responsibility to ensure that this 

policy is actioned, even though Nigerian-based empirical research indicates, possibly 

to a limited extent, that ‘[c]ompanies have begun educating and sensitising their staff 

and the communities where they work on environmental issues’.
111

 

Relevant public officials will need to be trained effectively to execute their 

general educative responsibilities. In particular, they will need to be trained, first, as 

to the import of the FOI Act so they can better educate the public on their rights 

under it, then, as to the changes that should take place in their operations so that they 

can better fulfil their obligations under the FOI Act and ensure adequate access for 

the public. Indicating the importance of this, section 13 of the FOI Act provides that 

‘every government or public institution must ensure the provision of appropriate 

training for its officials on the public’s right to access to [sic] information... held by 

government or public institutions’. Although recent reports show that a lot of training 

workshops are being organised for public officers under the Act,
112

 there is the 

obvious need for that momentum to be sustained and for more to be done considering 

that current reports also indicate ‘low level of understanding of the Act amongst civil 

servants’
113

 which will negatively affect public access to environmental information 

and could even increase the amount of court action against the institutions due to 

erroneous judgements made by their officials. 

While relatively many public institutions are still undergoing FOI training, 

current reports have noted a lack of capacity building and training in the Nigerian 

judiciary.
114

 In the Paradigm case discussed above, Justice Gabriel Kolawole’s 
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unacceptable position on section 1(2) of the FOI Act, coupled with his erroneous 

assertion that such a law which releases applicants from the need to show a specific 

interest in the information being applied for does not exist in any other country in the 

world, highlights the need for even judicial officers and administrative staff of the 

judiciary to be properly educated on issues relating to the FOI Act and its underlying 

tenants. This is the responsibility of the Nigeria National Judicial Institute.
115

 On the 

whole, and in the context of public access to environmental information in Nigeria, 

this obligation to educate public officers is vital in reorienting them to appreciate the 

fact that information is held for the benefit of the public and is a developmental tool 

that must be freely/widely available, as they are used to ‘a culture that brands the 

most innocuous public information as “secret”’.
116

  

3.2.3. Helping NGOs Help 

The place of NGOs in making environmental information effectively 

accessible to the public and disseminating the same is a vital one. This fact is 

recognised in the Desertification Convention which obliges states to ‘co-operate 

with... non-governmental organisations’ in undertaking and promoting public 

awareness, education and access to relevant information’.
117

 In calling for an enabling 

environment for NGOs, Agenda 21 highlights their role in the ‘implementation of 

participatory democracy’ and their diverse ‘experience, expertise and capacity’
118

 

which could be beneficial in voluntarily making environmental information widely 

available and effectively accessible, especially as public authorities have only limited 

resources.
119

  

For instance, due to less bureaucracy and sometimes higher motivation and 

expertise, as well as reasonable funding in some cases, NGOs are usually among the 

first institutions to know about, respond to, and publicise many cases of 

environmental emergency. For example, the Environmental Rights Action (ERA), 
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which is the Nigerian chapter of Friends of the Earth International, is well known for 

such quick knowledge and action in cases of environmental emergencies especially in 

rural communities where they have an appreciable network within the local 

populations. If they were better supported and had an enabling environment created 

for them to thrive, NGOs could do a lot more in helping public authorities create 

better ‘active’ and ‘passive’ access to environmental information for the public.  

NGOs can interpret, translate, repackage, and widely disseminate relevant 

environmental information held by public authorities to make them more useful or 

effectively accessible by the public.
120

 For example, a Nigerian NGO – Right to 

Know – has successfully translated the FOI Act and other educational publications 

into the three major languages in Nigeria
121

 – Hausa, Yoruba and Igbo – and this will 

be highly beneficial to the millions of people who are not conversant with the English 

language in which the FOI Act was originally written, in enabling them understand 

their right to access environmental information. They have also translated the Act to 

the more widely spoken Pidgin English (widely spoken by Nigerians with or without 

formal education in English Language), and translations to the widely spoken Ijaw 

and Tiv local languages are currently being produced.
122

 Likewise, there has been 

massive production and wide dissemination of these translated materials by the 

NGOs.
123

 

In addition, NGOs in collaboration with government can make an enormous 

impact in educating the public through formal/informal means by boosting or 

including elements of environmental education in school curricula, by employing the 

power of the mass media, organising targeted seminars, and giving out free 

information booklets where necessary. For example, apart from ERA which is well 

                                                           
120

 It has been noted that when the UK NGO, Friends of the Earth, took certain environmental 

information from the UK Environmental Agency which were already made publicly available and 

entered them into a GIS-type database in a website, the latter attracted ‘massive’ public interest to the 

data which had earlier attracted little attention as it was unwieldy and difficulty to sort through. See 

Aarhus Guide, 71. 
121

 Available at: 

 http://www.r2knigeria.org/index.php?option=com_docman&task=cat_view&gid=66&Itemid=299. 
122

 See: http://www.r2knigeria.org/index.php/press-release/262-right-to-know-translates-the-freedom-

of-information-act-foi-2011-and-other-iec-publications-into-pidgin-english-ijaw-and-tiv-languages-to-

follow-shortly-. 
123

 Kadiri (n 57). 

http://www.r2knigeria.org/index.php?option=com_docman&task=cat_view&gid=66&Itemid=299
http://www.r2knigeria.org/index.php/press-release/262-right-to-know-translates-the-freedom-of-information-act-foi-2011-and-other-iec-publications-into-pidgin-english-ijaw-and-tiv-languages-to-follow-shortly-
http://www.r2knigeria.org/index.php/press-release/262-right-to-know-translates-the-freedom-of-information-act-foi-2011-and-other-iec-publications-into-pidgin-english-ijaw-and-tiv-languages-to-follow-shortly-
http://www.r2knigeria.org/index.php/press-release/262-right-to-know-translates-the-freedom-of-information-act-foi-2011-and-other-iec-publications-into-pidgin-english-ijaw-and-tiv-languages-to-follow-shortly-


  

186 

 

known for its environmental education programmes, another Nigerian NGO – the 

Media Rights Agenda – has been holding seminars to educate the public on their 

rights under the FOI Act and has so far printed 100,000 copies of the FOI Act for free 

distribution to the public,
124

 and has launched and made publicly available online a 

FOI Act mobile application which allows the over 100 million active mobile phone 

subscribers in Nigeria, and those elsewhere, to freely download the FOI Act.
125

  

Furthermore, since NGOs ‘can often be in a stronger position than 

governments’
126

 especially in terms of certain expertise, they can make an enormous 

contribution in terms of research that generates/updates vital environmental 

information that could be of immense benefit to both the public and the public 

authorities.
127

 This is important for Nigeria where availability of reasonably up-to-

date environmental information has been identified as an area of concern in ensuring 

adequate access to environmental information. Those activities that can be carried out 

by NGOs have the potential to save costs and time for not just the public institutions, 

but also the public. The involvement of NGOs in the business of environmental 

governance from this perspective will no doubt enable public institutions to redirect 

scare resources to other areas that will help improve access.   

The above are some reasons why international measures have tried to wean 

states off viewing NGOs as oppositions groups or busybodies, into embracing them 

as partners in progress. In that light, the Aarhus Convention has not only given a 

boost to NGOs’ rights of standing under its Article 9, it has gone on to place a 

binding obligation on states to provide ‘appropriate recognition and support to 

associations, organisations, or groups promoting environmental protection’.
128

 Thus, 

the Aarhus Compliance Committee has rightly held Turkmenistan to be in breach of 

this provision for ‘the combination of a prohibition of non-registered associations 
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with overly difficult registration procedures... under the Turkmen Act on Public 

Associations’.
129

 In Nigeria, there seems to have been some improvement in this 

regard. Before now, writers have called on the Nigerian government legally to 

empower NGOs in terms of granting them access to ‘corporate and governmental 

information’ which they had always lacked.
130

 To a large extent, this access routes 

has now been provide for by the FOI Act. 

However, simply creating the legal route for NGOs to access information is 

not sufficient in helping to realise the full potential of NGOs in disseminating and 

ensuring effective public access to environmental information in Nigeria. The 

Nigerian National Policy on the Environment provides that ‘[a]ction shall be taken 

to... support the role of cognate NGOs, professional associations and other civic 

groups in activities designed to propagate environmental protection information, 

techniques and concepts’.
131

 Also, Nigeria’s National Agenda 21 provides that 

government should ‘cooperate and work with NGOs to promote dissemination of 

information, generate discussions on policies and encourage formation and 

development of community based organisations’.
132

 Despite these international and 

national government directives, the Nigerian government is yet to make any 

significant move to put those NGO-focused policies into action.  

For example, as previously noted, no form of exemption on fee for accessing 

information was made for NGOs under the FOI Act, regardless of the fact that it is 

well known that many NGOs in Nigeria have funding constraints.
133

 This may 

potentially limit the amount of environmental information held by public institutions 

which NGOs would have been able to obtain and disseminate to the public through 

various media. In addition, the general attitude of the Nigerian public institutions 

towards NGOs still seems too uncooperative and sometime repressive when it comes 
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to working for the public good.
134

 The environment fostered thereby is contrary to 

what is needed to enable the Nigerian government successfully to implement those 

international and national governmental directives on working with NGOs to better 

make environmental information available to the public.      

4. EXEMPTIONS TO PUBLIC ACCESS AND THE OVERRIDES 

As expected, the Nigerian FOI Act provides for some exemptions to the right 

of access to information in order to curtail the excesses of unchecked access that may 

come with ‘undiluted democracy’ as discussed in the previous chapters. But the 

important question is whether or not the exemption provisions are in line with best 

practice, that is: narrow enough to allow and sustain adequate access to 

environmental information, precise enough to curtail the arbitrary exercise of public 

authority discretion in a manner that would have impeded appropriate access 

(considering Nigeria’s historical culture of official secrecy), and adequately curtailed 

by a ‘public interest override'. 

4.1. An Analysis of the Exemptions and Overrides 

The FOI Act allows public institutions to deny an application for information 

in the following instances: where its disclosure ‘may be injurious to the conduct of 

international affairs and the defence of…Nigeria’;
135

 where it contains records that, if 

disclosed, could potentially interfere with a law-backed administrative or law 

enforcement proceedings conducted by any public institution, or could deprive a 

person of a fair trial or obstruct an on-going criminal investigation;
136

 where the 

information contains personal details of an individual who has not consented to its 

disclosure;
137

 where the information contains confidential or proprietary trade secrets 

and commercial or financial information obtained from a person or business, or its 

disclosure may cause harm to a third party;
138

 where the information, if disclosed, 
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would frustrate procurement or give an advantage to any person;
139

 where the 

information is subject to professional confidential privileges conferred by an Act;
140

 

and where the information contains research material prepared by faculty 

members.
141

 These are all consistent with best practice as reflected in Article 4(4) of 

the Aarhus Convention. 

The FOI Act however diverges from best practice by including an exemption 

that directly and negatively impacts on public access to environmental information 

and its benefits to society. Section 15(2) of the Act provides that ‘[a] public 

institution shall... deny disclosure of a part of a record if that part contains the result 

or product of environmental testing carried out by or on behalf of a public institution’ 

whether or not any interest is adversely affected;
142

 unlike a similar provision in the 

Canadian information law which generally obliges government institutions not to 

refuse disclosure of ‘results of product or environmental testing’.
143

 In addition, the 

FOI Act does not provide any (restrictive) details as to the scope of the broad and 

ambiguous ‘environmental testing’. The term may not only mean the testing of a 

product to determine its suitability in certain environmental conditions but could also 

mean its potential impact on the environment, or it could simply mean the testing of 

the quality of the environment, among others. This gap in the FOI Act leaves the 

interpretation to the discretion of public institutions, which they may choose to 

exercise in a manner that considerably limits public access to environment 

information. Therefore, it is submitted that section 15(2) should be revised or struck 

from the Act as it runs contrary to both international best practice and the 1998 

Nigerian National Policy on the Environment,
144

 which arguably advocates wide 

access to environmental information.
145

 The section could be replaced with an 

exemption similar to the one set out in Article 4(4)(h) of the Aarhus Convention that 
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seeks to protect certain aspects of the environment where disclosure of information 

relating to it would adversely affect it. 

Furthermore, it can be argued that a number of other exemptions under the 

FOI Act have been drafted too broadly and their operation has been left entirely to the 

discretion of public institutions. In line with best practice, some exemptions provide 

for the ‘public interest test’ (or override) to the effect that ‘an application for 

information shall not be denied where the public interest in disclosing the information 

outweighs whatever injury that disclosure would cause’.
146

 However, section 15(2) 

‘environmental testing’ exemption discussed above is not made subject to the ‘public 

interest override’, contrary to best practice. Similarly, the exemption on ‘research 

materials’ in section 17 fails to provide for the ‘public interest override’. In addition, 

even though the ‘personal information’ exemption in section 14 contains a ‘public 

interest override’ in subsection 3, the effect of this override is largely nullified as it is 

made subject to section 14(2) which provides for public disclosure of personal 

information where ‘the individual to whom it relates consents to the disclosure’ or 

where ‘the information is [already] publicly available’. Indeed, the ‘public interest 

override’ is needed when the individual to whom the information relates is yet to 

consent to its disclosure and the information is not publicly available. 

Blatantly, the FOI Act Implementation Guidelines refers to the exemptions in 

sections 15(2) and 17 as ‘unqualified exemptions’ which ‘contain an inbuilt prejudice 

test’ (rather than a ‘public interest’ test).
147

 This test means that ‘the harm to the 

public interest that would result from the disclosure of information falling within an 

unqualified exemption has already been established’.
148

 This position is unacceptable 

as it falls below international best practice, especially as no authority can rightly 

foresee, in absolute terms, the fact that there would never be a stronger public interest 

which would warrant disclosure of exempted information. 

                                                           
146

 Eg see s 11(2). The FOI Act does not define ‘public interest’. However, it is argued that the broad 

and ordinary definition ascribed to the phrase ‘public interest’ in the counterpart section of the 

preceding chapter would generally apply to its use in the context of a provision like s 11(2) of the FOI 

Act. 
147

 Para 1.13.1. S 16, not elaborated on here, is also one of the unqualified exemptions. 
148

 FOI Act, s 11(2).  



  

191 

 

Furthermore, given that the FOI Act is not focused on environmental matters 

alone, it makes no express provision for an ‘emissions’ override as the Aarhus 

Convention does. However, it is reasonable to argue that in cases where there are 

emissions, information about the emissions should be disclosed or disclosable, at 

least under the public interest override, in view of that fact that such emissions have 

the potential to affect public health and well-being, and the environment. 

There is the further issue that even though section 1(1) of the FOI Act 

guarantees the public’s right of access to (environmental) information 

‘[n]otwithstanding anything contained in any Act, law or regulation’, this may not 

apply to the Public Complaints Commissions (PCC) Act and the National Security 

Agencies (NSA) Act, both of which contain general provisions empowering the 

bodies they create to withhold information from the public. These Acts are 

entrenched in the Nigerian Constitution (to which all laws are subject) by virtue of 

section 315, and this provision has not been amended in line with section 9 (2) of the 

Constitution to exclude those Acts. To achieve international best practice, it is 

imperative that the PCC Act and the NSA Act be made subject to the FOI Act even 

though most of the environmental information that they may hold may legitimately 

fall under the exemptions pertaining to national security and enforcement procedures 

under the FOI Act. However, if they were made subject to the FOI Act, the bodies 

created under them would have to apply the ‘public interest test’ when deciding 

whether or not to make relevant environmental information available to the public, 

unlike the current situation where those bodies are not clearly obliged to do so.   

Surprisingly, section 26(a) of the FOI Act completely exempts ‘published 

material or material available for purchase by the public’ from the application of the 

Act. While this exemption might refer to materials covered by intellectual property 

rights, which could potentially justify their exclusion under best practice (though it 

could still fall short for not being made subject to the ‘public interest test’), the use of 

an open phrase like ‘published material’ to describe the exempted material can easily 

foster broad interpretations. It could mean that any information that has been put in 

the public domain through any medium is not subject to the FOI Act. This is the 
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interpretation given to that provision in the FOI Act Implementation Guidelines.
149

 

The Guidelines justify this position by stating that ‘if there is another route by which 

someone can obtain information, there is no need for the Act to provide the person 

with further means of access to records’.
150

 This is an unacceptable justification for 

the exclusion for a number of reasons which is arguably contrary to best practice.  

Firstly, the public might face prohibitive costs for accessing or obtaining a 

copy of such environmental information, costs that could have been mitigated if the 

applicant had been able to request a cheaper (or possibly free) version of the same 

information. Secondly, there might be geographical (and resulting cost) barriers to the 

access of environmental information that is made publicly accessible only from a 

single point, say, a relatively remote public library. Thirdly, publicly available 

environmental information may not be effectively accessible to members of the 

public with special needs who no longer have the right to request transcribed or 

useful versions of this information from the relevant public institution. The section 

26(a) exemption is also capable of undermining section 2(4) of the FOI Act which 

obliges public institutions to make information ‘readily available to members of the 

public through various means, including print, electronic and online sources, and at 

the office of such public institution’, as materials could have been ‘published’ 

through a single medium and can be argued, based on section 26(a), not to be subject 

to section 2(4) which is largely in line with of best practice. 

In summary, it is argued that the exemptions in the FOI Act are generally still 

too broad, with the override failing to cover all exemptions in line with best practice. 

This is arguable a reflection of the Nigerian government’s culture of official secrecy, 

and its practice of exclusionism in law-making and governance discussed in chapter 

2, even though the present provisions are a marked improvement from the days when 

the Official Secrets Act held sway. 

4.2. Exemptions not provided for 

The FOI Act does not contain an exemption similar to that in Article 4(3)(b) 

of the Aarhus Convention pertaining to where ‘[t]he request is manifestly 
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unreasonable or formulated in too general a manner’. To avoid conflict and promote 

the efficient implementation of the law, it may be vital for a similar provision to be 

included in the FOI Act because in reality some requests would be ‘manifestly 

unreasonable’ and so incapable of being granted, or be ‘formulated in too general a 

manner’ such that a refusal might be the only rational decision. Considering that the 

Article 4(3)(b) exemption is not specifically made a ground for refusal in the FOI Act 

and that section 7(1) of the Act mandates public institutions to state ‘the specific 

provision’ of the Act that relates to its ground(s) for refusal in the written notice to 

the applicant, it becomes obvious that a public institution would have been placed in 

a dilemma or a legally impossible situation when such a scenario occurs. However, if 

this Article 4(3)(b) exemption is subsequently enshrined in the FOI Act, it must be 

made subject to an obligation on public institutions to make a reasonable effort to 

assist and guide the applicant in making a grantable request, as indicated under the 

Aarhus Convention, to ensure that it is not used to unjustifiably or unreasonably 

restrict access to environmental information.  

Likewise, it may be important for an exemption similar to that in Article 

4(3)(c) of the Aarhus Convention which ‘concerns material in the course of 

completion or concerns internal communications of public authorities’ to be made 

part of the FOI Act. This is because materials in the course of completion may not be 

suitable for public consumption, and its disclosure may even serve as a major source 

of distraction for the officials of the public institution actively working on the issue(s) 

to which that incomplete material relates. Also, with respect to ‘internal 

communications’ of public institutions, among others, its protection is important 

because in reality officials in such institutions routinely share information that helps 

the institution fulfil its responsibility to the public, which information these officials 

may not be willing to disclose if such may easily become public knowledge. In other 

words, the exemption in Article 4(3)(c) may be necessary to allow public institutions 

to function properly for the public good, and to avoid a situation where public access 

rights breeds consequences that are not in the interest of the public in the long run. 
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5. ENFORCING THE RIGHT TO ACCESS (ENVIRONMENTAL) 

INFORMATION 

According to Neuman, and as alluded to in the preceding chapter, ‘[i]f there is 

a widespread belief that the access to information law will not be [adequately] 

enforced, this right to information becomes meaningless’.
151

 Generally in line with 

best practice, section 1(3) of the FOI Act provides a general right to ‘any person 

entitled to the right to information under the Act’ to ‘institute proceedings in Court to 

compel any public institution to comply with the provisions of this Act’,
152

 including 

as it relates to active and passive access rights. Specifically on passive access and 

largely in line with best practice on this note, the FOI Act provides that:  

[a]ny applicant who has been denied access to information, or a part thereof, 

may apply to the Court for a review of the matter within 30 days after he public 

institution denies or is deemed to have denied the application, or within such 

further time as the Court may either before or after the expiration of the 30 days 

fix or allow.
153

 (Emphasis added) 

Unlike the Aarhus Convention, the FOI Act does not provide for review by an 

administrative authority or an independent and impartial body other than a court of 

law. The provision for such (a usually first tier) alternative access route to justice 

would have been a major way of reducing the cost of review procedures for the 

public, many of whom may not be able to access the courts due to the high expenses 

involved considering the relatively high level of poverty in the country as empirical 

research shows.
154

 Currently, Nigeria’s legal aid scheme does not apply to the 

enforcement of the public rights under the FOI Act. However, if a current proposition 

by some civil societies in Nigeria for NGOs (such as the Right to Know) to ‘maintain 

and publicise a database of lawyers offering pro bono services on the FOIA’
155

 does 

materialise, that will certainly contribute to widening access to justice for the public. 

The civil society groups may consider partnering with the Nigerian Legal Aid 
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Council to realise this ideal, as well as with the National Youth Service Corps to 

make provision for lawyers on national service to contribute to the scheme. 

Still, an alternative administrative review procedure would at least save many 

aggrieved applicants the high cost of filing court processes and paying a lawyer, as a 

way of reducing the cost barrier of access to justice while seeking additional 

measures to reduce such barriers. Chidi Odinkalu who chairs the Governing Council 

of the National Human Rights Commission (and a key player in the fight for the FOI 

Act) has reasonably suggested the Commission (which is largely independent of 

government) as such a forum for enforcing the rights in the FOI Act;
156

 this is a good 

idea (especially when one considers the human rights nature of the right of the public 

to access (environmental) information as explored earlier), and the Commission’s 

capacity can certainly be bolstered to enable it play this vital role. Administrative 

review procedures are generally less complex than even summary court procedures, 

and so will be easier for the public, in a country like Nigeria with a relatively high 

level of illiteracy, to access. 

The general principle of law, as well as best practice, which stipulates that 

such review procedures provide ‘adequate and effective remedies’, is generally met 

by the FOI Act which empowers the court to order the disclosure of the information 

in question (subject to such conditions as the court deems appropriate) if it makes a 

finding of wrongful denial.
157

 This is in addition to wrongful denial being 

criminalised and the defaulting public institution or officer (potentially) held liable to 

a fine of ₦500,000 (£2000).
158

  The general principle and best practice of being ‘fair 

and equitable’ in review procedures is also partly reflected in section 24 of the FOI 

Act which places the burden of proof on the public authority concerned to establish 

that it is authorised to deny an application. Acknowledging that being fair and 

equitable is mostly an issue of practice, there is yet no known complaint from those 

who have litigated based on the FOI Act that the procedure is otherwise from the 

various reports written on the process.  
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Furthermore, in line with best practice as it relates to the review process being 

‘timely’, the Deputy Executive Director of Media Rights Agenda (MRA) (a major 

player in the fight for the FOI Act), Ms Jennifer Onyejekwe, has noted that ‘[w]e are 

even more delighted that despite the notorious slow pace of adjudication of cases in 

Nigerian courts, all of these cases [which MRA has litigated based on the FOI Act] 

have been decided relatively speedily’.
159

 In the main, this good news is made 

possible by section 21 of the FOI Act which provides that an application for review 

of a matter made to the court ‘shall be heard and determined summarily’. In the 

recent case of Legal Defence and Assistance Project (Gte) Ltd v Clerk of the National 

Assembly of Nigeria
160

 where the court held the respondent had wrongfully denied 

disclosure, the judge, Hon. Justice Balkisu Aliyu, held that ‘summarily’ under section 

21 of the Act means that such application be heard and determined ‘promptly and in a 

simple manner’ void of the usual procedural technicalities (under which some 

respondents/defendants hide to prolong cases unduly and frustrate 

applicants/plaintiffs).
161

 And in addition, the relatively less complex administrative 

review procedure can ensure a similar, if not a faster, review process. 

From the few reports available, one can say the Nigerian courts have largely 

done well in ensuring access to information. In support, Ms Jennifer Onyejekwe 

stated that MRA were ‘heartened to note that in almost all the cases that have gone to 

court, the courts have unequivocally upheld the right of members of the public to 

access information under the Act and have accordingly ordered the concerned public 

institutions to disclose the information requested’.
162

 However, the rate at which 

applicants whose requests have been refused have had to head to court before the 

public institution concerned released the requested information is worrisomely high. 

According to Chino Obiagwu of Legal Defence and Assistance Project (LEDAP), 

they have ‘made request to more than 30 organisations, it is only in one case that the 

information was provided unhindered and in most cases we had to go to court and ask 
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the court to order that the information be provided’.
163

 The Right to Know NGO has a 

similar experience.
164

 Ms Jennifer Onyejekwe has also noted that ‘it is regrettable that 

most public institutions are leaning in favour of the option of being dragged to court, 

where they proffer ridiculous defences that are invariably slammed by the courts’.
165

  

And in fact, in one of such recent cases - Public and Private Development Centre Ltd 

v Power Holding Company of Nigeria Plc and the Attorney General of the 

Federation,
166

 the court held that the respondent’s (a public institution) ‘processes 

and arguments lack substance, [are] frivolous, time wasting and an abuse of Court 

process’, having no justification whatsoever to deny the applicant’s information 

request.
167

 

This attitude of public institutions in general only goes to show the ‘lack of 

desire by public officers to [willingly] shift from a culture of secrecy to that of 

transparency’ giving their century-long operation under various laws of secrecy, as 

even the current Head of Civil Service of the Federation, Bukar Aji, admitted.
168

 This 

attitude has the potential to affect the implementation of the Act negatively, 

considering its potential to discourage members of the public who may not be able to 

access the courts from seeking relevant information and the costly nature of access 

for those who choose to engage the review procedure. It is also a waste of time, 

especially if the decisions are appealed, and may even render the information useless 

where its use is time sensitive, e.g. in cases of participation in environmental 

decision-making processes. Such attitude is also costly for the public institution that 

will frequently be sued, and this amounts to a regrettable waste of public resources 

that ought to have been spent improving the information access procedures in the 

various public institutions.  

All these highlights the need to (continually) ensure, on the whole, an 

effective and easy-to-access review mechanism, considering its importance in 

trumping the lingering culture of secrecy among public institutions in Nigeria. ‘Weak 
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or ineffectual enforcement mechanisms can lead to arbitrary denials or encourage 

agency silence’.
169

 So far, from the available cases in which the court held that there 

had been wrongful denial of access, the court has only ordered a release of the 

information in line with the pleadings filed; it is submitted that the additional 

imposition of the section 7(5) fine will make public institutions/officers lean towards 

better compliance with their obligation to ensure access (and not unduly pursue an 

appeal to the court if there were to be a first tier administrative review procedure) and 

this will ultimately reduce the number of FOI cases brought to court. But since 

criminal cases are currently only instituted by the government or with its permission, 

it is doubtful whether an Attorney-General will (effectively) prosecute a public 

institution/officer under section 7(5). Still, the implementation of section 7(5) (which 

is here encouraged) in addition to education, will contribute to forcing closed and 

non-transparent public institutions to change their culture of secrecy gradually and be 

more open to the public.  

6. CONCLUSION 

The above comparative analysis and discussion shows that Nigerian law on 

access to environmental information has made considerable strides towards achieving 

the standards reflected in international best practice. The small case law and practice 

of ensuring access to information which has developed so far in the field also shows a 

level of advancement from what used to be the case in Nigeria judging from the 

discussions in chapter 2. Nevertheless, the discussion shows some critical gaps in the 

Nigerian law and practice of ensuring access to environmental information, and 

generally, recommends that more still needs to be done in that regard for Nigeria to 

meet the standards of its international commitments as reflected by best practice, 

which will ensure better access for the Nigerian public. Two years is a short time for 

the FOI Act to engender dramatic changes, but then efforts in the right direction by 

the various stakeholders must be seen to be taking place. The discussion also 

indicates that whatever steps will be taken to improve the information access law and 

practice in Nigeria in an environmental context, must be taken in consideration of the 
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relevant prevailing non-legal factors in the country like corruption, language 

diversity, poverty, and use of ICT, etc.  

The improvement of any law and practice, including Nigeria’s, with respect to 

public access to environmental is crucial for the many reasons previously highlighted, 

not the least of which is its vital contribution to enabling the public to participate 

effectively in environmental decision-making processes. It is to this – public 

participation in environmental decision-making – that we now turn. 
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Chapter 6 

PUBLIC PARTICIPATION IN ENVIRONMENTAL DECISION-MAKING: 

INTERNATIONAL BEST PRACTICE PRINCIPLES 

 

1. INTRODUCTION 

Among others, earlier discussions have established the invaluableness of 

adequate and meaningful public participation in environmental decision-making 

processes, by reason of which the issue is a fundamental one in international 

environmental law. Given this premise, the aim of this chapter is to critically evaluate 

what may generally be considered international best practice in terms of law and 

practice on public access to environmental decision-making processes that is capable 

of effectively ensuring adequate access in this regard. This discussion will generally 

clarify and further understanding of the development of this area of procedural 

environmental rights, as well as provide a reasonable and useful comparative basis on 

which to analyse and recommend improvements to Nigerian law and practice on 

access to environmental decision-making processes in the subsequent chapter.  

As alluded to in chapter 1, and done in chapter 4, the framing of the 

international best practice principles in this chapter will have relevant provisions of 

the Aarhus Convention as its central theme, which Convention, according to 

Applestrand, has the potential to ensure that public participation has ‘a decisive 

influence on the outcome of the decision-making process’ and that the participatory 

process is ‘neither an illusory spectacle, delivering nothing more than a veneer of 

democratic participation, nor merely a pro forma matter’.
1
 There is also the 

publication by International Association for Impact Assessment (IAIA)
2
 titled ‘Public 

Participation – International Best Practice Principles’,
3
 which principles are generally 
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in alignment with the relevant provisions of the Aarhus Convention and will be 

referred to below. In support of the functionality of IAIA’s international best practice 

principles, they were ‘built on the experience in PP [public participation] of many 

IAIA members…Accordingly, the principles…are broad, generic, and non-

prescriptive’
4
 allowing for adaptation in various contexts. Also, in elucidating best 

practice, effort will be made to demonstrate how the relevant Aarhus Convention’s 

provisions generally overlap, emphasise or amplify existing provisions of some other 

international regimes to which Nigeria is directly committed. 

In the light of the above, the analysis below will cover three main areas: 

public participation and the concept of ‘good faith’; public participation in activity-

specific decisions (being the major part of this chapter); and public participation in 

non-activity-specific decisions. 

2. PUBLIC PARTICIPATION IN GOOD FAITH 

It is important to note a key principle that should guide authorities involved in 

ensuring public participation in environmental decision-making and under which they 

could be held accountable: the general principle of ‘good faith’. ‘Good faith’ is 

generally ‘an open norm, a norm the content of which cannot be established in an 

abstract way but which depends on the circumstances of the case in which it must be 

applied, and which must be established through concretisation’.
5
 At the very least, 

one can generally describe it as dealing with the duty on parties having legal relations 

to act in a fair and equitable manner towards each other, eschewing undue influence, 

fraud, or any malicious intent.
6
 In the context of public participation, it would also 

mean that such an exercise is genuine and considerate of the special capacities of the 

parties, and that the outcome is not pre-determined.  

Upholding good faith as a general principle of law, the International Court of 

Justice (ICJ) and arbitral tribunals have severally used it to hold states accountable 
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for their actions in cases dealing with international environmental issues.
7
 Also, this 

principle that public participation in environmental decision-making should be 

carried out in good faith takes central place in a number of treaties
8
 and soft laws 

(like Principle 10 of the Rio Declaration)
9
 which are relevant to Nigeria, the 

implementation of which will significantly increase the possibility of successful 

public participation in decision-making. Similarly, even though the Aarhus 

Convention does not mention ‘good faith’, it obliges states to ensure that authorities 

‘assist and provide guidance to the public... in facilitating participation in decision-

making’.
10

 This duty arguably has a similar effect as the ‘good faith’ principle as, for 

instance, it would be unacceptable for authorities entrusted with such a responsibility 

to take undue advantage of the public during participation by exploiting whatever 

imbalance of power or influence existing between the parties in order to co-opt them, 

rather than cooperate with them. In support, the Aarhus Compliance Committee 

which interprets the Convention in a purposive manner
11

 would arguably agree with 

that position and not allow authorities to use the participation process to manipulate 

the public in ways not in line with the objective and purpose of the regime. 

The principle of ‘good faith’ also extends to the manner in which laws are 

interpreted where the interests of various parties are at stake. It is a ‘criteria of 

interpretation. To interpret a legal text be it a contract or a treaty or a statute in 

accordance with good faith is to interpret it according to its real spirit and not to 

interpret it strictly’.
12

 As stated above, this is in line with the practice of the Aarhus 

Compliance Committee with respect to the Aarhus Convention. Even though a 

particular regime concerning public participation may not expressly mention ‘good 
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faith’, there is hardly a reasonable reason to doubt that its interpretation and 

implementation should in fact be based on it.
13

 

3. PUBLIC PARTICIPATION IN ACTIVITY-SPECIFIC DECISIONS 

3.1. Issues on Scope 

No matter how elaborate the rights and duties created by a regime on public 

participation in environmental decision-making on specific activities may be, if its 

scope in terms of the holders of rights and obligations and the activities covered is 

unreasonably narrow or unclear, the worth of that regime is automatically put in 

question. In analysing international best practice with respect to this issue on scope, 

the focus in this section will be on: (1) the issue of who can participate; (2) the body 

required to ensure participation; and (3) the activities open for participation.  

3.1.1. Who can participate? 

There are a range of members of the public potentially entitled to participate 

in an environmental decision-making process. ‘The public concerned’ can clearly be 

identified as holding the rights to participate in environmental decision-making on 

specific activities under Article 6 of the Aarhus Convention, as well as under the Bali 

Guidelines
14

 and Principle 10 of the Rio Declaration, among others. ‘The public 

concerned’ has been defined broadly as:  

the public affected or likely to be affected by, or having an interest in, the 

environmental decision-making; for the purposes of this definition, non-

governmental organizations promoting environmental protection and meeting 

any requirements under national law shall be deemed to have an interest.
15

 

Though the above definition is obviously narrower than that of ‘the public’,
16

 

it is quite broad and in line with the discussion on the concerned public in chapter 3: 

it goes further than the usual restrictive ‘sufficient interest’ phrase found in many 

legal texts and case laws, to apply to members of the public with just ‘an interest’ or 
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15

 Aarhus Convention, art 2(5); see also, footnote to Bali Guideline 8. 
16

 See ibid, art 2(4). 
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‘likely to be affected’; it does not require that a person shows legal interest, factual 

interest may be sufficient; and though the inclusion of NGOs may be based on 

requirements set in national law which may be potentially restrictive, there are limits 

to such requirements contained in national law as they must be consistent with the 

principles of the Aarhus Convention which includes non-discrimination,
17

 and 

avoidance of ‘technical or financial barriers to registration’ – only objective 

requirements that are not unnecessarily exclusionary, overly burdensome or 

politically motivated, will be lawful.
18

 This liberality with which NGOs must be 

welcomed into the participatory process, a positive influence of the pluralist thoughts 

discussed in chapter 3, is further espoused under Article 3(4) of the Aarhus 

Convention which places an obligation on states to ‘provide for appropriate 

recognition of and support’ to bodies promoting environmental protection, ‘and 

ensure that its national legal system is consistent with this obligation’. This obligation 

is reflected in Agenda 21 thus: ‘[f]ormal and informal organizations, as well as grass-

roots movements, should be recognised...’ and involved in ‘real participation’.
19

  

In addition, an important question arising from the above discussion is 

whether the ‘public concerned’ relates to only the domestic public or includes the 

public abroad. In view of the manner in which the definition of the ‘public 

concerned’ is couched, there is no difficulty in concluding that relevant foreign public 

may fall within it and so be entitled to participate in relevant environmental decision-

making processes.
20

 This position is confirmed by Article 3(9) of the Aarhus 

Convention which prohibits discrimination in the application of the Convention’s 

provisions on the grounds of nationality, domicile, citizenship, or seat. Based on that 

provision, the Aarhus Guide has stated that ‘where the area potentially affected by a 

proposed activity crosses an international border, members of the public in the 

                                                           
17
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neighbouring country might be members of the “public concerned” for the purpose of 

article 6’.
21

  

In agreement with that view, the Aarhus Compliance Committee has held, in a 

case related to Ukraine, that foreign or international environmental NGOs that had 

‘expressed an interest in or concern about the procedure’ fall under Article 2(5) as 

‘the public concerned’, and that provision for notification and participation in 

accordance with Article 6 ought to have been made for individuals and NGOs in 

neighbouring Romania who expressed, to the Romanian authorities, an interest in or 

concern about the project in issue to the knowledge of the Ukrainian Government.
22

 

The Committee further stated that ‘such notification and participation could have 

been undertaken by Ukraine via the Romanian authorities’, while admitting the need 

to develop clear guidance on how exactly members of the public in one country can 

be involved in the decision-making process of another.
23

   

Moving on, it has been posited that ‘the public’
24

 in general is entitled to some 

limited participation under Article 6 of the Aarhus Convention.
25

 This position arises 

from the Article 6(7) and (9) which, respectively, expressly empowers ‘the public’ to 

submit comments for consideration, and be informed of the final decision. The Bali 

Guidelines adopts a similar approach.
26

 Nonetheless, in practice, one may find that 

the right under Article 6(7) is mainly exercisable by just, if not only, ‘the public 

concerned’, which to an extent may arguably make compliance with Article 6(9) 

seem a bit absurd in this context. This might be the case because it is only ‘the public 

concerned’ that may have access to the extensive information that is necessary to 

make proper participation possible (e.g. the right to be informed of the existence of an 

application for a proposed activity, time and venue of public hearing, information on 

                                                           
21

 Aarhus Guide, 40. 
22
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which public authority or body comments should be submitted to, the potential 

impact of the proposed activity on the environment, etc.).
27

  

So if ‘the public’ in general does not have the above information targeted at 

them, except if they come across it by chance, only ‘the public concerned’ may be 

able to participate and submit comments. Even if the general public come across the 

above information by chance, it is unlikely that members of the public would 

participate and submit comments in processes that are not likely to affect them and in 

which they have no interest in. Nevertheless, there may be situations where the nature 

of the activity in question assumes a national dimension, in which case, ‘the public 

concerned’ may effectively be ‘the public’ in general. And in summary, what is 

certain as a minimum with respect to international best practice is that ‘the public 

concerned’ must have the right to participate.  

3.1.2. The body required to ensure participation 

Quite different from the case under access to environmental information, the 

issue of the entity responsible for fulfilling the concrete obligations under Article 6 of 

the Aarhus Convention is a bit more complicated.
28

 

First, in Article 6(6) the ‘public authority’ is expressly stated as responsible 

for giving ‘the public concerned access... to all information relevant to the decision-

making’, as well as responsible for receiving comments from the public, as provided 

in Article 6(2)(d)(v). As those provisions actually used the terminologies – 

‘competent public authority’ and ‘relevant public authority’ – states have some 

discretion to specify which particular authority to make responsible for those 

obligations.
29

 And, in line with the nature of participation in environmental decision-

making relating to specific activities, the choices available to states may be the public 

                                                           
27
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authority competent to make a decision on whether or not to permit the activity in 

question, or on any other public authority they consider fit to perform these duties.
30

 

However, with respect to Article 6(8) which obliges states ‘to ensure that in the 

decision due account is taken of the outcome of the public participation’, from a 

practical point of view, though the provision does not expressly stipulate thus, it has 

been reasonably posited that this obligation is one that must be implemented by the 

authority competent to take a decision on whether to permit the activity in question.
31

  

Apart from the above, Article 6 of the Aarhus Convention provides no 

indication as to who should be responsible for the other procedural steps, like 

informing the public concerned about the procedure and possibility to participate,
32

 

organising early public participation,
33

 and promptly informing the public of the 

decision taken.
34

 Again, this leaves the states some freedom to choose the body to 

place these responsibilities on. In exercising this discretion, some seemingly efficient 

and Aarhus Convention-compliant options/practices are available for states to learn 

from. In practice, most (EU) states place the entire responsibility of ensuring public 

participation and carrying out all necessary procedural steps on the public authority 

competent to take the decision.
35

 However, the Aarhus Compliance Committee has 

noted that the responsibility of performing some or all the administrative functions 

related to public participation need not always be placed on the public authority 

responsible for taking the decision on whether or not to permit the activity in 

question.
36

 On this note, it expounded that in many states: 

the... functions [of organising the participation procedure] are being delegated to 

various bodies or even private persons [who are often specialising in public 

participation or mediation, are impartial and do not represent any interests 

related to the proposed activity]. Such bodies or persons, performing public 

administrative functions in relation to public participation in environmental 

decision-making, should be treated, depending on the particular arrangements 

                                                           
30

 Ibid. 
31

 Ibid. 
32

 Aarhus Convention, art 6(2) and (3). 
33

 Ibid, art 6(4). 
34

 Ibid, art 6(9). 
35

 Jendroska (n 20) 120. 
36

 Belarus ACCC/C/2009/37, ECE/MP.PP//2011/11/Add.2, 12 May 2011, para 78-79. 



  

208 

 

adopted in the national law, as falling under the definition of a “public 

authority” in the meaning of article 2, paragraph 2(b) or 2(c).
37

  

Another manner in which the above discretion has been exercised, mainly by 

Eastern Europe and Central Asia states, is to place the responsibility for organising 

the entire public participation (including for notification, providing information and 

collecting comments) on the developer/applicant.
38

 For good reasons, the Aarhus 

Compliance Committee does not agree with this approach: ‘placing undue reliance on 

the developer to provide for public participation would not be in line with the 

Convention’ (emphasis added), partly because ‘it is implicit in certain provisions of 

article 6 of the Convention that the relevant information should be available directly 

from the relevant public authority, and that comments should be submitted to the 

relevant public authority’.
39

 Clearly, the Compliance Committee does not exclude the 

possibility of saddling applicants with some responsibilities related to the 

participation process, so long as such functions are carried out ‘under the control of 

the public authorities’; an example of such responsibility being the imposition on 

applicants of ‘special fees to cover the costs related to public participation’.
40

 Also, 

while ‘developers... may hire consultants specialising in public participation, neither 

the developers themselves nor the consultants hired by them can ensure the degree of 

impartiality necessary to guarantee proper conduct of the public participation 

procedure’;
41

 thus the need to ensure that the applicant’s involvement in the process 

is limited and public authority-controlled. 

In summary, one can conclude that the (possible) obligations under Article 6 

are that of the public authority responsible for making the decision; where provided 

for, a specially appointed public authority; and the applicant, if assigned a limited 

role. 

                                                           
37
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38
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3.1.3. Activities in which public participation is required 

In the light of Article 6(1)(a) of the Aarhus Convention, the requirements for 

public participation in Article 6 must be complied with in ‘respect to decisions on 

whether to permit proposed activities listed in annex I’ of the Convention. Annex I of 

the Aarhus Convention contains a fairly broad list of activities with varying sizes and 

qualities, and it draws heavily on the annexes of the Convention on Environmental 

Impact in a Transboundary Context (Espoo Convention),
42

 the EC Directives on 

Environmental Impact Assessment (EIA Directive),
43

 and the Integrated Pollution, 

Prevention and Control (IPPC) Directive.
44

  

That list broadly covers the following 19 activities and includes an omnibus 

clause (excluding the further specifications in each sector): energy sector, production 

and processing of metals, mineral industry, chemical industry, waste management, 

waste-water treatment plants, specific industrial plants, railway and airports, inland 

waterways and ports, groundwater abstraction or recharge schemes, works for the 

transfer of water resources, extraction of petroleum and natural gas, dams, pipelines, 

installations for the intensive rearing of poultry or pigs, quarries and opencast mining, 

construction of overhead electrical power lines, installations for the storage of 

petroleum, other specific activities (e.g., textile pre-treatment plants, etc.), and any 

activity not covered under the preceding activities where public participation is 

provided for under an environmental impact assessment procedure in accordance with 

national legislation.
45

 However, quite reasonably, Article 6(1)(a) does not apply to 

any of the listed activities in annex I when undertaken ‘exclusively or mainly for 

research, development and testing of new methods or products for less than two years 
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unless they would be likely to cause a significant adverse effect on environment or 

health’ (emphasis added).
46

 

Furthermore, states are obliged to apply the provisions of Article 6, ‘in 

accordance with its national law... to decisions on activities not listed in annex I 

which may have a significant effect on the environment’ (emphasis added);
47

 a 

similar obligation is alluded to under Agenda 21,
48

 and can be inferred from the Rio 

Declaration.
49

 Also, even though the Aarhus Convention provides no guidance as to 

what may be considered ‘significant’ under this provision, some good criteria for 

determining what the term might mean can be found in appendix III to the Espoo 

Convention and annex III of the EIA Directive.  

Cumulatively, the two instruments above point to the fact that the size of the 

proposed activity, its location (considering the environmental sensitivity or 

importance of the relevant geographic area, and the (density of the) population in the 

area), and its potential impact (on humans and the environment, including the 

frequency and reversibility of the impact), would be relevant in defining what is 

‘significant’. It goes without saying that the test of significance should be applied 

objectively and in good faith and not in a manner as to avoid public participation 

which, as is frequently the case in some countries with developed EIA practices, has 

resulted in the courts overturning determinations that potential impacts are not 

significant.
50

 The flexibility offered by Article 6 (1)(b) will enable Article 6 to be 

applied to decision-making on additional activities as their environmental 

significance is realised.
51

 The character of the activities in annex I, apart from 

limiting cases of unruly exercise of discretion by authorities, may also serve as a 

guide in making the determination of significance.  

In addition, ‘[a]ny change to or extension of activities, where such a change or 

extension in itself meets the criteria/thresholds set out in [annex I]’ shall be subject to 

Article 6 (1)(a), while ‘[a]ny other change or extension of activities’ shall be subject 
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to Article 6(1)(b).
52

 This provision effectively captures future physical modification 

of permitted activities; and in a decision related to Slovakia, the Aarhus Compliance 

Committee held that even though the original construction permit for a nuclear power 

plant (which is covered under Article 6 (1) and annex I, paragraph 1) was issued long 

before the Aarhus Convention entered into force for Slovakia, that would not prevent 

the Convention from being applicable to subsequent reconsiderations and updates or 

extension of the activity by the public authority.
53

 

Lastly, states may choose not to apply the provisions of Article 6 to ‘proposed 

activities serving national defence purposes’ where it deems that such application 

would have ‘an adverse effect on these purposes’.
54

 This decision whether or not to 

apply Article 6 must however be made on a ‘case-by-case basis if provided under 

national law’,
55

 meaning that there would need to be some sort of national legal 

criteria for using this exemption in order to engender transparency and minimise 

arbitrariness.
56

   

3.2. The Public Participation Process  

3.2.1. The duty to effectively inform the public concerned 

Generally, after a project approval application has been made, the first step in 

the public participatory procedure is for the relevant public authority to inform the 

public concerned about the proposed activity and the opportunities open to them to 

participate in the decision-making, and ensure public access to other vital information 

related thereto in a timely and effective manner. This duty on public authorities is 

well reflected in the IAIA’s best practice principles,
57

 the Bali Guidelines
58

 and the 

Rio Declaration which provides that ‘States shall facilitate and encourage public... 

                                                           
52
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participation by making information widely available’.
59

 However, the Aarhus 

Convention in Article 6(2) make more detailed provision thus: 

The public concerned shall be informed, either by public notice or individually 

as appropriate, early in an environmental decision-making procedure, and in an 

adequate, timely and effective manner, inter alia, of: 

(a) The proposed activity and the application on which a decision will be taken; 

(b) The nature of possible decisions or the draft decision; 

(c) The public authority responsible for making the decision; 

(d) The envisaged procedure, including, as and when this information can be 

provided: 

(i) The commencement of the procedure; 

(ii) The opportunities for the public to participate; 

(iii) The time and venue of any envisaged public hearing; 

(iv) An indication of the public authority from which relevant information 

can be obtained and where the relevant information has been deposited for 

examination by the public; 

(v) An indication of the relevant public authority or any other official 

body to which comments or questions can be submitted and of the time 

schedule for transmittal of comments or questions; and 

(vi) An indication of what environmental information relevant to the 

proposed activity is available; and 

(e) The fact that the activity is subject to a national or transboundary 

environmental impact assessment procedure. 

From the above provision, the public concerned may be informed, as 

appropriate, either by public notice or individually, through such means as the print 

media (with local or national coverage), electronic mass media (TV, radio, internet), 

posting of notices, bill-posting, etc. Also, a key aspect of Article 6(2) is the 

requirement for the public concerned to be informed in an ‘adequate, timely and 

effective manner’. In this regard, the Aarhus Compliance Committee has held that it 

‘is not convinced’ that failure to use the express terms – ‘adequate, timely and 

effective manner’ – in the implementing provisions of an EIA in itself amounts to 

non-compliance with the Convention, especially as the EIA in question contained 
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certain requirements ‘aiming to ensure’ effective and timely public notification.
60

 The 

Compliance Committee however noted with concern, that the lack of those express 

terms in the EIA regime may adversely affect the implementation of Article 6;
61

 

possible, such lack may give more room for the unhealthy exercise of discretion by 

authorities and heighten the possibility of relevant authorities overlooking the need 

for notifications to comply with those express standards where they are simply 

implied. 

Apart from cases where the Aarhus Compliance Committee has held states in 

breach of Article 6(2) for not providing the ‘public concerned’ with all the details 

under that provision,
62

 frequent complaints before the Compliance Committee related 

to Article 6(2) has provided it the needed opportunity to further clarify the provision. 

First, the Compliance Committee has defined the requirement for the public to be 

informed in an ‘effective manner’ as meaning that ‘public authorities should seek to 

provide a means of informing the public which ensures that all those who potentially 

could be concerned have a reasonable chance to learn about proposed activities and 

their possibilities to participate’.
63

 In that light, whether or not a notification is 

effective (or even adequate) will depend on the circumstances of each case and the 

extent to which the notification penetrates the relevant segment of the public. Based 

on this view, the Compliance Committee has held that ‘considering the nature of the  

project and the interest it has generated’, the requirement for proper notification could 

only have been met if the nation-wide media had been engaged as well as individual 

notification of organisations that explicitly expressed their interest in the matter.
64

 

‘[I]t may also be necessary to have repeat notifications so as to ensure that the public 

concerned have been notified’
65

 effectively, especially where the means employed are 

somewhat transient in nature, e.g. TV and newspaper adverts. The timing of such 

notifications through such transient means as TV/radio broadcasts will also be vital; 
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e.g. if the broadcast (frequently) comes up at a time when people are usually at work, 

it might be considered ineffective.
66

 

In addition, the Aarhus Compliance Committee has held that an inaccurate 

notification of the nature of the decision-making process in which participation was 

required cannot be considered ‘adequate’ (or indeed effective) and to have properly 

described the ‘nature of possible decisions’ as required under Article 6(2).
67

 The 

adequacy (and indeed, effectiveness) of a notification may also be judged by whether 

or not its content was understandable enough or, where relevant, contains satisfactory 

translations.
68

 Also, the Compliance Committee has provided some guidance on what 

it means to provide the relevant information in a ‘timely’ fashion as required under 

Article 6(2). In a case related to Armenia, the Committee, in consideration of the 

‘voluminous [EIA] documentation’ relating to the project in issue and its ‘technical 

nature’, as well as the fact that this document was to be examined for the ‘first 

hearing’ and the public concerned only had ‘one week’ to examine the document, 

rightly held that early notice in the meaning of Article 6(2) was not achieved.
69

 

Furthermore, as provided in Article 6(6) of the Aarhus Convention, the 

competent public authorities are under an obligation to ensure public access, upon 

request if required, to a different set of information related to the activity itself, which 

should include, as a minimum: 

(a) A description of the site and the physical and technical characteristics of the 

proposed activity, including an estimate of the expected residues and emissions; 

(b) A description of the significant effects of the proposed activity on the 

environment; 

(c) A description of the measures envisaged to prevent and/or reduce the effects, 

including emissions; 

(d) A non-technical summary of the above; 

(e) An outline of the main alternatives studied by the applicant; and 
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(f) In accordance with national legislation, the main reports and advice issued to 

the public authority at the time when the public concerned shall be informed in 

accordance with paragraph 2 above. 

This list draws heavily on domestic and international experience relating to 

EIA.
70

 Article 6(6) is essentially ‘aimed at providing the public concerned with an 

opportunity to examine relevant details to ensure that public participation is informed 

and therefore more effective’.
71

 Apart from the enumerated information above which 

is considered fundamental to the procedure and must be made available, Article 6(6) 

actually gives the public concerned access to ‘all information relevant to the decision-

making’ covered by Article 6. Again, although subject to the exemptions provided in 

Article 4(3) and (4) of the Convention, this obligation (similar to that in Article 

6(2)(d)(iv) quoted above) seems to include information outside the scope of 

‘environmental information’ as defined in Article 2(3) of the Aarhus Convention.
72

 

However, with respect to EIA studies which are fundamental to this participatory 

procedure, the Aarhus Compliance Committee has rightly held that a ‘general 

exemption of EIA studies from disclosure’ is not in compliance with Article 6(6) in 

conjunction with Article 4(4) of the Convention.
73

 It further held that ‘disclosure of 

EIA studies in their entirety should be... the rule, with the possibility of exempting 

parts of them’ being the exception.
74

 Importantly, the Committee ‘doubts very much 

that this exemption [as it relates to intellectual property rights] could ever be 

applicable in practice’ to EIA studies.
75

  

The public concerned must also be given access to relevant information ‘as 

soon as it becomes available’.
76

 Taken together with Article 6(2)(d)(iv), and in good 

faith, the relevant authority may be obliged to bring new and relevant information to 

the attention of the public concerned, as soon as possible. Also, Article 6(6) requires 

the authorities to give the public concerned access to information ‘free of charge’ for 
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‘examination’; it ‘does not forbid making a charge for copying’.
77

 In addition, even 

though not expressly stipulated, the Aarhus Compliance Committee has, in line with 

the principle of good faith, posited that such access to information must be 

‘effective’, especially in terms of the location of the information and the time allowed 

the public concerned to properly examine them.
78

 Furthermore, Article 6(6) only 

applies to information that is available ‘at the time of the public participation 

procedure’, and according to the Aarhus Compliance Committee, outside such a time, 

the right to examine information under that provision does not apply and the public 

concerned would then need to rely on Article 4 for access.
79

 As it seems, the 

significance of this position is that they may then be able to access only 

‘environmental information’.  

3.2.2. Early public participation 

One of the key shortcomings of traditional public participation procedures is 

that it comes too late during the decision-making process with respect to specific 

activities.
80

 It is this problem that Article 6(4) of the Aarhus Convention, which 

stipulates that ‘[p]arties shall provide for early public participation, when all options 

are open and effective public participation can take place’, aims to solve. A similar 

requirement is also provided under the Bali Guidelines,
81

 and is critical to compliance 

with Principle 10 of the Rio Declaration, as well as Article 23 of the World Charter 

for Nature which obliges states to ensure that the relevant public has ‘the opportunity 

to participate’ in decision-making processes that affects their environment.  

Jurisprudence from the Aarhus Compliance Committee has provided some 

light on what might (not) be considered early participation. With respect to 

participation after the relevant activity has commenced or after the required permit or 

licence has been issued, the Compliance Committee has held that this in itself is not 

in conflict with the requirement of Article 6(4), so long as all options remain open 

and the public can still question the permit or the activity in subsequent participatory 
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procedures and its views can be fully taken into account.
82

 However, in recognition of 

the fact that this may not be realistic and may only be possible in theory in view of 

political and commercial pressures, as well as notions of legal certainty, the 

Committee is of the view that certain options (e.g. as to technology, infrastructure, 

etc.) would have been effectively foreclosed after the grant of permit/licence or 

commencement of the activity, and so participation thereafter would not be in line 

with Article 6(4).
83

 There is also the possibility of the environment being irreversibly 

altered after permit/licence has been granted and the activity commences, such that 

subsequent public participation that would have objected to the environmental 

implications of the project would be meaningless. In that light, the Aarhus 

Compliance Committee in a recent case relating to Armenia, posited that: 

Providing for public participation only after the licence has been issued reduced 

the public’s input to only commenting on how the environmental impact of the 

mining activity could be mitigated, but precluded the public from having input 

on the decision on whether the mining activity should be pursued in the first 

place, as that decision had already been taken. Once a decision to permit a 

proposed activity has been taken without public involvement, providing for such 

involvement in the other subsequent decision-making stages can under no 

circumstances be considered as meeting the requirement under article 6, 

paragraph 4, to provide “early public participation when all options are open”. 

This is the case even if a full EIA is going to be carried out.
84

 (Emphasis added)  

Particularly, there is also the issue of when, in the stages of an EIA procedure, 

would it be considered appropriate and in line with Article 6(4) for public 

participation to be introduced. This is one issue that the Aarhus Compliance 

Committee is yet to give a clear opinion on, as it admits that ‘the Convention does not 

in itself clearly specify the exact phase from which the EIA should be subject to 

public participation. Indeed to do so would be particularly difficult, taking into 

account the great variety of approaches to conducting EIA that exist in the region’
85

 

and the world at large. However, in a more recent decision which provides some 
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guidance, ‘the Committee welcomes the approach of the Lithuanian law which 

envisages public participation at the stage of scoping.
86

 This appears to provide for 

early public participation in EIA decision-making.’
87

  

Regardless of the Compliance Committee’s view above, it is arguably more 

proper for public participation to begin at the ‘screening’
88

 stage of the EIA which 

precedes the ‘scoping’ stage.
89

 In support, one of the IAIA’s international best 

practice principles states that ‘[t]he public should be involved early…and regularly in 

the IA [impact assessment] process…[as this] builds trust among participants, gives 

more time for PP, improves community analysis [etc.]’; this principle goes on to refer 

to the ‘screening and scoping of the [impact assessment]’ as early stages in which 

public participation is required.
90

 Arguably, public participation at the ‘screening’ 

stage is much more significant, possibly, than in any other stage of the EIA process, 

since that is where a decision is taken whether to have an actual EIA or not which is 

often the key issue. At this stage, the public, from local experience especially, will be 

helpful in identifying the potentially significant impacts of a proposed activity on the 

environment and the wellbeing of the locals that may elude project proponents and 

public officials. A number of countries provide for mandatory public participation in 

the ‘screening’ of projects,
91

 and others should be encouraged to so do.  

Furthermore, there may be cases where relevant public authorities may have 

concluded contracts or agreements between themselves or with private entities, which 

may have various legal characters and the capacity to limit the range of options 

available during public participation. On this note, the Aarhus Compliance 

Committee has signified that ‘public authorities that enter into agreements relevant to 

the Convention that would foreclose options without providing for public 
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participation may be in conflict with article 6 of the Convention’.
92

 There is hardly a 

reason for doubt as Article 6(4) is clear on the fact that ‘all’ options should be open 

during participation, and does not accommodate the exception of public authorities 

compromising the process with predated agreements. This position is buttressed by 

the reasoning of the Aarhus Compliance Committee to the effect that Article 6(4) 

implies that ‘the permit authority must be neither formally nor informally prevented 

from fully turning down an application on substantive or procedural grounds. If the 

scope of the permitting authority is already limited due to earlier decisions, then the 

Party concerned should have also ensured public participation during the earlier 

stages of decision-making’.
93

 

Lastly, environmental decision-making with respect to specific activities may 

consist of various stages where a number of consecutive decisions (e.g. on location, 

technical design, etc.) relating to the activity in question may be made. In this case, 

the requirement of ‘early public participation’ would not only apply to the chain of 

the decision-making procedure as a whole, but to each of the decisions constituting 

consecutive stages of this chain.
94

 The position is shared by the Aarhus Compliance 

Committee as revealed in a case concerning Lithuania.95 

3.2.3. Reasonable time frames between phases of public participation 

While ‘early’ participation in decision-making process as discussed above 

relates to getting started with the participation procedure, Article 6(3) of the Aarhus 

Convention deals with the pace.
96

 The latter provides that ‘public participation 

procedures shall include reasonable time frames for the different phases, allowing 

sufficient time for informing the public in accordance with paragraph 2 above and for 

the public to prepare and participate effectively during the environmental decision-

making’. A near word-to-word provision as the latter is contained in the draft 

Commentary to the Bali Guidelines.
97

 The aforementioned provision obliges states to 

ensure effective pacing of ‘the difference phases’ of participation so as to allow for 
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effective implementation of other Article 6 requirements, ‘including time for the 

public to digest the information provided in the [Article 6(2)] notification..., time to 

seek additional information from the public authorities identified in the notification, 

time to examine information available…, time to participate in a hearing or 

commenting opportunity, and time to participate effectively in those proceedings’.
98

 

According to the Aarhus Compliance Committee:  

The requirement to provide “reasonable time frames” implies that the public 

should have sufficient time to get acquainted with the documentation and to 

submit comments taking into account, inter alia, the nature, complexity and size 

of the proposed activity. A time frame which may be reasonable for a small 

simple project with only local impact may well not be reasonable in case of a 

major complex project.
99

 

Based on the above criteria, the Compliance Committee has held that ‘[t]he 

time frame of only 10 working days, set out in the Lithuanian EIA Law, for getting 

acquainted with the documentation... and for preparing to participate in the decision-

making process concerning a major landfill, does not meet the requirement of 

reasonable time frames in article 6, paragraph 3’.
100

 The Compliance Committee 

reached the same conclusion in a case where a Spanish authority had only allowed 

‘access to thousands of pages of documentation from only two computers without 

permitting copies to be made on CDROM or DVD, and ... setting a time frame of one 

month for the public to examine all this documentation on the spot’.
101

 In a different 

case however, the Compliance Committee was convinced that the provision of ‘a 

period of approximately six weeks for the public to inspect the documents and 

prepare itself for the public inquiry’ and ‘exercise its rights under Article 6(6)’, and 

‘45 days for public participation and for the public to submit comments, information, 

analyses or opinions relevant to the proposed activity’, ‘in this case’, was in 

accordance with Article 6(3).
102
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Apart from those criteria indicated above, the timing of the public 

participation is also vital in ensuring a ‘reasonable time-frame’ for the different 

phases of participation. In a recent case related to Spain, the question in issue was not 

only the time span itself ‘but most importantly the timing of the commenting period, 

which was during the summer holiday season or during the Christmas holiday 

season’.
103

 On that basis, the Aarhus Compliance Committee found that ‘a period of 

20 days for the public to prepare and participate effectively cannot be considered 

reasonable, in particular if such period includes days of general celebration in the 

country’ even though ‘officially many offices work during that time’.
104

 

Importantly, the Aarhus Compliance Committee has indicated a ‘flexible 

approach’ to setting time frames as a way of ensuring that the obligation under 

Article 6(3) is well implemented. In particular, the Compliance Committee does 

appreciate the flexibility that is presented by setting a reasonable minimum time 

frame for a participatory procedure as this will allow for the extension of this 

minimum period as may be necessary taking into account the nature, complexity and 

size of the proposed activity, as well as other realities on ground.
105

 However, the 

Compliance Committee does not consider appropriate a flexible approach whereby 

only a maximum time frame is set for public participation, as such an approach, 

‘regardless of how long the maximum time frame is, runs the risk that in individual 

cases time frames might be set which are not reasonable. Thus, the approach of 

setting only maximum time frames for public participation cannot be considered as 

meeting the requirement of setting reasonable time frames under [Article 6(3)]’.
106

  

In light of the above, a reasonable time-frame may not only be favourable to 

the public, but may also benefit the public authorities as it will provide ‘sufficient 
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time to manage the process of public participation and to [properly] process the 

information provided by the public’.
107

   

3.2.4. The right of the public to contribute 

Under Article 6(7) of the Aarhus Convention, and as generally reflected in the 

Bali Guidelines,
108

  Agenda 21,
109

 the Biodiversity Convention
110

 and others, a 

fundamental aspect of the public participatory procedure is that ‘the public’ must be 

allowed to submit to the relevant public authority ‘in writing or, as appropriate, at a 

public hearing or inquiry with the applicant, any comments, information, analyses or 

opinions that it considers relevant to the proposed activity’.
111

 This level of public 

participation may also be argued as being a general principle of law, with 

international applicability, with respect to EIA processes as noted in chapter 1.  

The scope of the above provision is signified by the Aarhus Compliance 

Committee’s decision that the Lithuanian law which limited the right to submit 

comments to ‘the public concerned’ (instead of ‘the public’), and required these 

comments to be ‘motivated proposals’, that is, containing reasoned argumentation, 

failed to guaranteed the full scope of the right under Article 6(7).
112

 The Compliance 

Committee has also recently held that Belarusian legislation that did not envisage the 

possibility of public comments being submitted directly to the authority that was to 

take them into account and make the final decision, but only to the applicants and the 

consultants handling the public hearing, is a limitation to the public’s right and was 

not in compliance with Article 6(7) in conjunction with (2)(d)(v).
113

 

Furthermore, in implementing the above provision, the relevant public 

authority responsible for receiving the comments should have been identified in the 

notification to the public concerned under Article 6(2)(d)(v), along with the time-

frame for submitting the information. Members of the public must also be given 
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reasonable time to put together and make their contributions.
114

 In a Ukrainian case, 

only seven days was given between the publication of the environmental impact 

statement and the final decision, and the Aarhus Compliance Committee held that this 

short period ‘failed to allow the public to study the information... and prepare and 

submit its comments’.
115

 However, in a French case, the Compliance Committee 

noted that the provision of 45 days for actual public inquiry/participation and for the 

public to submit comments, information, analyses or opinions relevant to the 

proposed activity in issue, was adequate to fulfil the requirement under Art 6(7) in 

connection with Art 6(3).
116

 Nonetheless, depending on the nature of a proposed 

activity and the surrounding circumstances, 45 days may not be seen as a reasonable 

time frame to participate and make the necessary submissions.  

In addition, Article 6(7) gives the public two possible means of making their 

contributions - in writing, or in public hearings or inquiries with the applicant. The 

latter means which allows physical encounter with the applicant provides a beneficial 

avenue for the applicant to present the project, and for the public to ask questions, 

make comments, and receive a direct response that could shape any further written 

public submissions that will be taken into account when the decision is to be made,
117

 

or even cause the applicants independently to reconsider and make useful variations 

to their projects before the final decision stage. Similarly, the draft Commentary to 

the Bali Guidelines also suggested that ‘the right to be heard’ and the ‘holding [of] 

oral hearings’ be made part of domestic legislation in order to ensure adequate public 

participation.
118

  

3.2.5. The duty to consider and communicate 

After the relevant public has made their contributions to the decision-maker, 

there is a further obligation to ensure that, in its decision, the relevant public authority 

takes due account of the outcome of the public participation, as provided in Article 
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6(8) of the Aarhus Convention, the Bali Guidelines
119

 and the IAIA’s international 

best practice principles.
120

 Clearly, this obligation does not give the public a right to 

veto the decision, nor does it require the relevant authority to accept and align the 

final decision (entirely) to suit the outcome of the public participation or all 

comments received.
121

 That may not be a workable practice even under a well-

established democracy in view of other relevant interests and the need to curtail 

democratic excesses as discussed in chapter 3, the core of which Popovic ably 

summaries thus: ‘[a] tyrannical majority can be as harmful to the environment as it 

can be to the rights of minorities in other contexts’.
122

 This is where the view of the 

rational elitist theorists finds some positive relevance as noted in chapter 3. 

Accordingly, Popovic continues, ‘public participation should fit into an 

environmental scheme that also includes substantive baselines’
123

 arguably provided 

by a measure like Article 6(8) of the Aarhus Convention. 

The above provision, however, requires the relevant authority, which should 

be the authority competent to make the final decision,
124

  seriously to consider the 

substance of the outcome of the process, including the comments received, and 

include them in the motivation of the final decision, in such a way that the authority 

is able to show why particular outcomes or comments were rejected on substantive 

grounds;
125

 a similar interpretation is adopted in the draft Commentary to Bali 

Guideline 11. In a case concerning Ukrainian, the decision on the project was taken 7 

days after the publication of the environmental impact statement, and the Aarhus 

Compliance Committee held that this ‘did not allow the public officials responsible 

for making the decision sufficient time to take any comments into account in a 

meaningful way, as required under [Article 6(8)]’.
126

 In other words, a reasonable 

time must be spent on this process of taking due account of outcomes, failing which a 

presumption of non-compliance with Article 6(8) may be raised. And failure to 
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implement this obligation may invalidate the final decision; ‘members of the public 

whose comments were not duly taken into account will be able to challenge the final 

decision in an administrative or judicial proceeding on this basis’ under Article 9(2) 

of the Aarhus Convention.
127

        

In addition, under the Aarhus Convention, states are required to ‘ensure that, 

when the decision has been taken by the public authority, the public [not just ‘the 

public concerned’] is promptly informed of the decision in accordance with the 

appropriate procedures’, and that ‘the text of the decision along with the reasons and 

considerations on which the decision is based’ be made ‘accessible to the public’.
128

 

A similar provision is contained in the Bali Guidelines and in its draft 

Commentary.
129

 As highlighted by the Aarhus Compliance Committee, this 

obligation does not require the relevant authority to publicise the decision itself, but 

to inform the public about the decision and ensure its right to have access to it, 

including the reasons and considerations on which it is based.
130

  

The aforementioned obligation must also be fulfilled ‘promptly’; what may be 

considered ‘prompt’ notification must be judged in the context of other legal 

requirements – e.g. the time limit for appealing the decision – and the specific 

circumstance of the case – e.g. the kind of decision, the type and size of the activity in 

question, and even the opportunity a certain time lag may present the applicant to 

alter the subject matter greatly before there is an opportunity to appeal the decision.
131

 

Also, it has been stated that it is customary for notifications of decisions to include 

information about opportunities to appeal;
132

 apart from the fact that a similar 

requirement is provided for with respect to information refusal notices under Article 

4(7) of the Aarhus Convention discussed in chapter 4, it is arguably in accordance 

with the principle of good faith and the authority’s obligation to assist and guide the 

public under Article 3(2) of the Convention. 
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Lastly, providing the written ‘reasons and considerations on which the 

decision is based’, as alluded to above and recently supported by the Aarhus 

Compliance Committee, should be interpreted as also requiring the outcome of the 

public participation, including the comments received, to be addressed in the light of 

how they were taken into account.
133

 This aspect was aptly captured by the IAIA 

international best practice principles which included the necessity of ‘reporting and 

[giving] feedback to stakeholders about the result of the PP [public participation] 

process, especially how their inputs have contributed to decision-making’.
134

 This 

information is certainly important to the public in deciding whether or not to 

challenge the final decision, as well as serving as potential evidence. 

3.2.6. Periodic public participation 

Simply ensuring early public participation in the decision-making process 

leading up to permission being granted for an activity to be effected should not be the 

end of public participation with respect to that activity. This is for the simple reason 

that subsequent changes related to the activity earlier approved may have a different 

and, possibly, deleterious effect on the environment and human wellbeing. Therefore, 

as with the Bali Guidelines,
135

 Article 6(10) of the Aarhus Convention provides that 

states ‘shall ensure that, when a public authority reconsiders or updates the operating 

conditions for an activity referred to in paragraph 1, the provisions of paragraph 2 to 

9 [on public participation] of this article are applied mutatis mutandis, and where 

appropriate’. This provision is obviously a supplement to paragraph 22 of annex I 

which triggers the obligations under Article 6(2) to (9) on the basis of physical 

change or extension of the activity in question, as it (Article 6(10)) distinctly triggers 

those obligations on the basis of subsequent administrative procedures that touch on 

the operating conditions of an activity.
136

  

The above provision was recently applied by the Aarhus Compliance 

Committee in a case related to Armenia concerning the renewal of a mining licence; 

as the renewal effectively upgraded the licence to a special status that impacted the 
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operating conditions of the mining activity as per ensuring a longer mining duration 

and provided for the possibility of a concession agreement and limited liability on 

environmental matters, the Compliance Committee held that the renewal fell under 

Article 6(10) and that public participation ought to have been ensured.
137

 Also, in a 

recent case concerning Slovakia in which the Compliance Committee held that 

Article 6(10) applied, the effect of the clause ‘mutatis mutandis, and where 

appropriate’ as used in Article 6(10) was considered.
138

 In that case, the Compliance 

Committee stressed that while the clause gives the authorities ‘some discretion... to 

determine where public participation is appropriate... [it] does not imply complete 

discretion’.
139

 It went on to state that:  

the clause... introduces an objective criterion to be seen in the context of the 

goals of the Convention [which includes the fact that]... “... public participation 

in decision-making enhances the quality and the implementation of decisions, 

contribute[s] to public awareness of environmental issues, give[s] the public the 

opportunity to express its concerns and enable[s] public authorities to take due 

account of such concerns” and aiming to “further the accountability of and 

transparency in decision-making and to strengthen public support for decisions 

on the environment”. Thus the clause does not preclude a review by the 

Committee [or indeed a court of law] on whether the Party concerned should 

have therefore provided for public participation. 
140

 

4. PUBLIC PARTICIPATION IN NON-ACTIVITY-SPECIFIC DECISIONS 

This section will be broken down into two areas of public participation in 

environment-related decisions that are not on specific activities but border on broader 

issues. While the first will deal with public participation as it concerns plans, 

programmes and policies (non-binding instruments) related to the environment, the 

second will consider public participation as it relates to the preparation of executive 

regulations and other legally binding instruments. 

                                                           
137

 Armenia (n 65) para. 58. 
138

 Slovakia (n 53). 
139

 Ibid, para 55. See Aarhus Guide, 111. 
140

 Ibid, para 56. 



  

228 

 

4.1. Public Participation Concerning Plans, Programmes and Policies  

Although public participation in the EIA project-specific process is a vital 

element in environmental law, this ‘may come too late to result in major changes in 

proposed activities that can protect the environment’ or adequately address the 

concerns of the public.
141

 In view of the specific nature of the EIA process and others 

that focus on specific activities, it could also mean that the public has not been given 

a fair opportunity to participate, and that the value of public participation (as 

discussed in chapter 2) as a whole has not been maximised. These views, and more, 

underline the articulation by the European Commission at the 1992 Rio UNCED, of 

the need to broaden the reach of the EIA to the policy-making and planning (and 

programme) stages.
142

 Such a procedure has come to be termed: Strategic 

Environmental Assessment (SEA).  

SEA is intended to ensure early consideration of potential environmental 

impacts (at the higher levels) of plans, policies, and/or programmes which in turn 

shapes future development of specific projects.
143

 It can help in early identification of 

possible problems and thus avoidance of resource wastage and future delays of 

actions due to public opposition.
144

 As a key principle, allowance for public 

participation is usually made in the SEA procedure,
145

 especially as, for instance, it 

may be difficult or impossible to settle at the specific project level, matters which 

relate to the ‘cumulative effects of other projects within the same or related 

programmes’.
146

 So where a public authority, for example, draws up a programme 

that involves the construction of several dumpsites, it will take a SEA procedure 

which focuses on the programme and not just the individual projects, to fully 
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appreciate the cumulative environmental impact of the proposed dumpsites, and even 

appropriate alternatives to them (e.g. incinerators and/or recycling facilities). This 

effectively makes SEA the first tier of assessment, and EIA the second.
147

 

Furthermore, flowing from the opportunity created by a SEA procedure to consider 

wider issues, it may also help to reduce disputes over the development of particular 

projects.
148

   

Although generally weaker than the obligation under Article 6 of the Aarhus 

Convention, it is still commendable that Article 7 of the Aarhus Convention obliges 

states, as a minimum, to ‘make appropriate practical and/or other provisions’, for 

public participation concerning plans, programmes and policies related to the 

environment and prepared by public authorities.
149

 Similarly, the World Charter for 

Nature,
150

 IAIA’s international best practice principles,
151

 the Bali Guidelines
152

 and 

Agenda 21
153

 all emphasis public participation as a core element in impact 

assessment at the stages of plan, policy and programme formulation and call on states 

to ensure public input at those levels. In addition, some specific international 

environmental treaties like the Desertification Convention oblige parties like Nigeria 

to ensure the public participates in SEA related decision-making with respect to the 

focus of the regime.
154

  

Though none of these regimes define ‘plans’, ‘programmes’, and ‘policies’, a 

common-sense definition of the terms may suffice,
155

 like that proffered by Wood 

and Djeddour: ‘[a] policy may…be considered as the inspiration and guidance for 

actions, a plan as a set of co-ordinated and timed objectives for the implementation of 
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the policy, and a programme as a set of projects in a particular area’.
156

 This position 

seems to align with the view expressed in the Aarhus Guide that policies ‘are 

typically less concrete than plans and programmes’
157

 and with the definition of 

‘plan’ and ‘programme’ in the EC Guide for Implementation of Directive 

2001/42/EC on the Assessment of the Effect of Certain Plans and Programmes on the 

Environment,
158

 where it was stated that a ‘rigorous distinction between the two’ is 

neither necessary nor possible. It has however been noted that in practice the 

sequence can vary, even though it is quite conclusive that they all lay the foundation 

and inform the development of specific projects.
159

  

Furthermore, even though the above regimes do not expressly oblige states to 

undertake assessments, it has been rightly posited that a proper public participation 

procedure in the context of SEA is at the heart of its appropriate implementation.
160

 

Accordingly, the UNECE Protocol on SEA while drawing inspiration from Principle 

10 of the Rio Declaration and acknowledging the Aarhus Convention,
161

 stipulates 

that the relevant provisions of the Protocol (which includes public participation) will 

apply ‘without prejudice’ to the Aarhus Convention.
162

  

As for who is entitled to participate in decisions-making on plans and 

programmes formulation, Article 7 of the Aarhus Convention does not provide a 

straight-forward answer. The principal obligations expressed in its first sentence refer 

to ‘the public’. The second sentence, however, goes on to provide that the public 

authority shall identify ‘the public which may participate... taking into account the 

objectives of this Convention’. This expression introduces some confusion.
163

 

However, in practice, if implemented in good faith, it is more likely to be interpreted 

as ‘the public concerned’ as defined in Article 2(5) of the Aarhus Convention; in 
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support, this is the express position taken in UNECE’s Protocol on SEA.
164

 

Nevertheless, one must bear in mind that due to the potentially broad nature of plans 

and programmes, where they assume a national dimension, ‘the public concerned’ 

will undoubtedly be the ‘the public’ in general. On the other hand, the obligation to 

provide for public participation under Article 7 may logically be said to rest on the 

shoulders of the ‘public authority’ (as defined in Article 2(2)) which was therein 

referred to, albeit indirectly.
165

 However, in view of the varying capacity of private 

entities that may bear this obligation, the stipulation in Article 7 to make ‘practical’ 

provision for participation can be used, in good faith, as an instrument to curtail 

potential excesses that may threaten the viability of the process.  

Also with respect to plans and programmes, Article 7 expressly incorporates 

Article 6 (3), (4), (8), and (2) (by virtue of its incorporation into (3)). However, 

contrary to the views expressed in the Aarhus Guide which largely concedes that 

under Article 7 public authorities are not bound by any other provision in Article 6 

since they were not expressly incorporated,
166

 considering that Article 7 also 

stipulates that the participation be done ‘within a transparent and fair framework’, it 

is submitted that other relevant paragraphs of Article 6 are implied and indirectly 

incorporated into Article 7 mutatis mutandis. This is because it is arguably futile to 

argue that a participatory process that does not comply with Article 6 (7), (9), and 

(10) is a transparent and fair process. In support, provisions similar to Article 6 (7) 

and (9) of the Aarhus Convention are also part of the public participation procedure 

under the UNECE Protocol on SEA.
167

 

With respect to policies, Article 7 separately provides that ‘to the extent 

appropriate’, states ‘shall endeavour to provide opportunities for public participation 

in the preparation of policies relating to the environment’. This brief provision gives 

public authorities a good measure of flexibility in its implementation. Nonetheless, as 

a general rule, that flexibility must be exercised in provable good faith and in 

compatibility with the objectives of the Aarhus Convention. So, even though that 

provision does not expressly incorporate provisions of Article 6, it is foreseeable that 
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its successful implementation would necessitate the incorporation of some Article 6 

paragraphs. This position is buttressed by the UNECE Protocol on SEA which is 

similarly brief on the issue of public participation in the formation of environment-

related policy, but providing that in implementing this obligation, appropriate 

principles and elements in other parts of the protocol should be considered.
168

 

4.2. Public Participation Concerning Executive Regulations and Other Legally 

Binding Instruments 

In international environmental law, there is the general recognition that the 

public has a role to play in the development of normative instruments which relate to 

the environment. In this light, the preamble of the Aarhus Convention recognises ‘the 

desirability of transparency in all branches of government’ and calls on ‘legislative 

bodies to implement the principles of this Convention in their proceedings’. As with 

the Bali Guidelines,
169

 the Aarhus Convention provides for a soft obligation on states, 

thus: 

Each Party shall strive to promote effective public participation at an appropriate 

stage, and while options are still open, during the preparation by public 

authorities of executive regulations and other generally applicable legally 

binding rules that may have a significant effect on the environment.
170

 

For this obligation to be met, the Aarhus Convention further provides some 

steps that should be taken: ‘[t]ime-frames sufficient for effective participation should 

be fixed’; ‘[d]raft rules should be published or otherwise made publicly available’; 

‘[t]he public should be given the opportunity to comment, directly or through 

representative consultative bodies’; and ‘[t]he result of the public participation shall 

be taken into account as far as possible.
171
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5. ENFORCING THE RIGHT TO PARTICIPATE IN ENVIRONMENTAL 

DECISION-MAKING 

Effective and adequate enforcement mechanisms are required to strengthen 

and give teeth to legal provisions for public participation in environmental decision-

making processes, and help ensure their consistent and effective implementation.
172

 

Therefore, as entrenched in Principle 10 of the Rio Declaration, there is the widely 

recognised need to provide for ‘[e]ffective access to judicial and administrative 

proceedings, including redress and remedy’ as it relates to provisions for participation 

in environmental decision-making.
173

 In that light, Article 9 (2) of the Aarhus 

Convention requires that, through national legislation:  

members of the public concerned  

(a) Having a sufficient interest or, alternatively (b) Maintaining impairment of a 

right, where the administrative procedural law of a Party requires this as a 

precondition’, have access to a review procedure before a court of law and/or 

another independent and impartial body established by law, to challenge the 

substantive and procedural legality of any decision, act or omission subject to 

the provision of paragraph 6 and, where so provided for under national law…, of 

other relevant provisions of this convention. 

The reference to ‘other relevant provisions of this convention’ in the last line 

of the above quotation means that states may choose to make the implementation of 

the SEA provisions (Articles 7 and 8) reviewable. Under the same phrase, taken 

together with the general Article 9 (3) which allows for review of alleged 

contraventions by public authorities of its ‘national laws relating to the environment’, 

states will have to ensure that the implementation of other provisions relating to 

participation in decision-making in Articles 3 and 5 are reviewable, considering in 

addition that they ‘lay the groundwork for many of the obligations set out in article 6 

and are relevant to its implementation’.
174

 Furthermore, expatiating on the quoted 

section of Article 9 (2) above: 
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What constitutes a sufficient interest and impairment of a right shall be 

determined in accordance with the requirements of national law and consistently 

with the objective of giving the public concerned wide access to justice within 

the objective of this Convention. To this end, the interest of any non-

governmental organisation meeting the requirements referred to in article 2, 

paragraph 5, shall be deemed sufficient for the purpose of subparagraph (a) 

above. Such organisation shall also be deemed to have rights capable of being 

impaired for the purpose of subparagraph (b) above. (Emphasis added) 

The provisions of this paragraph 2 shall not exclude the possibility of a 

preliminary review procedure before an administrative authority and shall not 

affect the requirement of exhaustion of administrative review procedures prior to 

recourse to judicial review procedures, where such a requirement exists under 

national law.
175

 

In addition, the above enforcement procedures, both as a general principle of 

law and as reflected in the Aarhus Convention and the Bali Guidelines, must provide 

adequate and effective remedies, be fair and equitable, and be timely and not 

prohibitively expensive.
176

 And according to the Aarhus Convention and the Bail 

Guidelines, states should ‘consider the establishment of appropriate assistance 

mechanisms to remove or reduce financial and other barriers to access to justice’;
177

 

in this regard, the Bali Guidelines proposes ‘the development and use of alternative 

dispute resolution mechanisms where these are appropriate’.
178

 

6. CONCLUSION 

The above analysis elucidates what may be considered as international best 

practice for laws and practices with respect to public participation in environmental 

decision-making processes, which is capable of maximising the benefits of 

participatory environmental governance while minimising potential excesses that may 

follow from participatory democratic governance, as highlighted in chapter 3. And as 
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argued in chapter 2, the implementation of similar norms in Nigeria will contribute in 

ensuring for the public better and more meaningful access to environmental decision-

making processes. Besides, if Nigeria is to comply with its international 

environmental law commitments in that regard, those are the norms to follow in 

designing its laws and guiding its practices. The extent to which this is the case with 

Nigeria, and recommendations for improvement where necessary, are dealt with in 

the next chapter. 
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Chapter 7 

PUBLIC PARTICIPATION IN ENVIRONMENTAL DECISION-MAKING: 

NIGERIAN LAW AND PRACTICE IN COMPARATIVE PERSPECTIVE 

 

1. INTRODUCTION 

As in chapter 5, in view of the international best practice principles on public 

participation in environmental decision-making processes critically set out in the 

preceding chapter, this chapter seeks to analyse the Nigerian law and practice in that 

regard comparatively and, where necessary, make recommendations for improvement 

in that light, considering some relevant non-legal realities of the country. This 

discussion to improve Nigerian law and practice in view of best practice on public 

participation in environmental decision-making is relevant for Nigeria, giving (1) her 

international commitment (from a human and environmental rights perspective) to 

similar standards of public participation and the need to spot and fill critical gaps in 

the Nigerian law in order to ensure compliance; and (2) the practical need for 

meaningful and sustainable public participation and accountability in environmental 

governance in Nigeria, that is based on adequate laws, considering the state of the 

Nigerian environment and human wellbeing, as discussed earlier.  

From the Nigerian perspective, apart from a few other local instruments that 

will be referred to, the 1992 EIA Act will be at the heart of the (comparative) 

discussion in this chapter. This is because the EIA Act, apart from regulating the 

general EIA system in the country, is the flagship law for public participation in 

environmental decision-making in Nigeria as noted in chapter 2; ‘[p]ublic 

participation is a fundamental component of the environmental impact assessment 

(EIA) process’
1
 and ‘EIA is not EIA without consultation and public participation’.

2
 

In this regard, the EIA Act could be argued as partly grounded in sections 39 (1) and 

40 of the Nigerian Constitution which broadly establish the public’s human rights to 
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‘freedom of expression’ and ‘association for the purpose of the protection of his [or 

her] interests’, respectively, even though both provisions have not been officially 

recognised in Nigeria as directly supporting a public right to directly participate in 

environmental decision-making processes. However, both provisions arguably have a 

potential public participatory essence in an environmental context (as alluded to in 

the early part of chapter 1 with respect to other international human rights regimes); 

but the extent to which this is reflected in the EIA Act (which is originally a military 

decree) is ‘a different ball game’ as this chapter will reveal.  

Moving on, the analysis in this chapter will follow a similar progression as in 

the preceding chapter. 

2. PUBLIC PARTICIPATION IN ACTIVITY-SPECIFIC DECISIONS 

2.1. Issues on Scope 

In determining the scope, and hence partly the value to the public, of the 

Nigerian regime that enables public participation in environmental decision-making 

on specific activities vis-à-vis the best practice discussed earlier, the focus in this 

section will be on: (1) the issue of who can participate; (2) the body required to 

ensure participation; (3) the activities open for participation. 

2.1.1. Who can participate? 

As a minimum, ‘the public concerned’, which will include NGOs, is the 

response of best practice to this question. Similarly, the Nigerian law answers the 

question in section 7 of the EIA Act which stipulates that ‘government agencies, 

members of the public, experts in any relevant discipline and interested groups’ must 

be given the opportunity to make comments on the EIA of a proposed activity before 

any final decisions can be taken by the responsible authority.
3
 In addition, some latter 

provisions of the EIA Act make reference to the fact that ‘the public’ and ‘any 

person’ must be given the opportunity to file a comment on EIA reports into the 

proposed activity.
4
 Apart from making comments on EIA reports, the relevant 

authority may, in line with the EIA Act, subsequently decide to refer the proposed 
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project to mediation or a review panel for further assessment. If the project is referred 

to mediation, only ‘parties who are directly affected by or have a direct interest in the 

project’ may be allowed to participate in the mediation ‘through representatives’.
5
 On 

the other hand, if the project is referred to a review panel, ‘the public’ must be offered 

the opportunity to participate.
6
    

It is commendable that, with respect to those who can make comments on EIA 

reports and participate in the assessment by the review panel, the EIA Act generally 

does not fall below best practice. Although in those regards ‘the public’ essentially 

has the right to be involved in the decision-making process, as argued in the 

preceding chapter, it is mainly the ‘the public concerned’ that usually bothers to 

engage in the process. It is also noteworthy that in these twin opportunities for public 

involvement in the decision-making process, the EIA Act gives NGOs and other 

groups, reasonable opportunity to participate without restrictions. In addition, the 

reference to ‘the public’ and any interested group and experts, has the potential to 

include the public abroad, including foreign or international environmental NGOs, 

and the relevant Nigerian authorities are advised to be guided by the way the 

counterpart provision in the Aarhus Convention is being interpreted by the Aarhus 

Compliance Committee as discussed in the preceding chapter. Besides, section 48 of 

the EIA Act – headed ‘International environmental effect’ – provides for the 

establishment of ‘a review panel to conduct an assessment of the international 

environmental effects of the project’ and for the notification of ‘the government of 

any foreign State’ which is likely to be affected as a result of the project in issue; this 

could be an opportunity for the actual foreign ‘public concerned’ to participate in the 

review panels assessment in line with the reasoning of the Aarhus Compliance 

Committee in the Ukrainian case discussed in the preceding chapter.  

However, it seems that in practice the relevant authorities sometimes employ 

a narrower scope with respect to those who participate in the decision-making process 

than that prescribed by the EIA Act. For example, Frederick Igere, a community 

representative in the Niger Delta, lamented recently that oil ‘exploration activities 

affect many communities in Escravos but the oil companies [and government 
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officials] only deal with the community that has the oil well’,
7
 making it unlikely for 

companies to know and consider the impact of their activities on other communities. 

While this practice may be due to ignorance as to the scope of the law in issue, or 

even an unhealthy desire for speedy development, it is also arguably a reflection of 

the historical culture of public exclusion in environmental in governance by public 

authorities and some developers. In these cases, reorientation, public/NGO pressure, 

and consistent public enforcement of the law in court are needed to ensure that those 

who are supposed to be included in the process are indeed included. 

Furthermore, the scope of those who can participate in the mediation falls 

below best practice and does not aid effective public participation (probably because 

mediation by nature is not necessarily suitable for huge numbers of parties, but for a 

few). The reference to ‘parties who are ‘directly affected by or have a direct interest 

in the project’ (emphasis added) as those who can participate in the mediation, 

provides a much higher threshold than that reflected in best practice which simply 

refers to ‘effect’ or ‘likely effect’ of the decision on the public, or only requires ‘an 

interest’ in the decision-making process for members of the public to be eligible to 

participate in it. In effect, a significant proportion of the public who may be 

significantly affected or who have considerable, but not direct, interest in the 

proposed project, would be excluded. The same fate may also befall NGOs that may 

have relevant expertise and significant local experience that would be of benefit to 

the process, except those that may be chosen as the representatives of the directly 

affected/interested public.  

So if after public comment on the EIA report, the proposed project is referred 

to mediation and not the review panel, the spectrum of those who can participate with 

reference to the public, would be severely limited, contrary to best practice. In 

addition, it is quite worrisome that members of the public have no influence as to 

whether or not the referral should be made to mediation or the review panel, as the 

relevant government body has unfettered discretion over this matter. Therefore, in 

view of the fact that, in substance, the function of this mediation process as provided 
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in the EIA Act is not different from that of the review panel,
8
 and the Agency that is 

to make the final decision is not bound by the final reports they produce,
9
 it might be 

best to excise it (the mediation process) from the EIA Act. This would remove an 

opportunity for excessive limitation of those that can participate in the decision-

making process, which can be a welcome practice for public authorities that are used 

to the culture of secrecy and public exclusion from environmental governance. 

2.1.2. The body required to ensure participation 

The body required to ensure public participation under the EIA regime is 

similar to the Aarhus Convention’s position. Under the EIA Act, the government 

‘Agency’, in conjunction with its ‘Council’ in some cases, are responsible for 

administering the EIA Act and in consequence ensuring, to a large extent, that the 

public participates at the relevant stages of the EIA process. The Agency is 

responsible for reaching a final decision on whether or not to permit an activity, and 

may be assisted by reports produced from mediation or a review panel, as decided on 

and constituted by the Council in consultation with the Agency, where appropriate.
10

  

The EIA Act defines the ‘Agency’ and the ‘Council’ as the ‘Nigerian 

[Federal] Environmental Protection Agency’ (FEPA) and the ‘Federal Environmental 

Protection Council’ (FEPC),
11

 respectively, as established by the Federal 

Environmental Protection Agency Act (FEPA Act).
12

 However, the FEPA Act has 

been repealed (and replaced) by section 36 of the National Environmental Standards 

and Regulation Agency Act (NESREA Act).
13

 In other words, FEPA and FEPC are 

no longer in existence as their functions have been taken over by NESREA (with 

zonal and state offices across Nigeria) and its Council which were established in their 

place by the NESREA Act.
14

 However, even though it can be implied, the EIA has 

not been amended to reflect this change despite the existence of an EIA 

(Amendment) Bill of 2010 which has been before the Nigerian legislature (but is yet 
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to receive the required attention) and does propose, among others, the amendment of 

section 61 of the EIA Act to reflect this current reality.
15

 With respect to this issue, it 

is recommended that the EIA (Amendment) Bill be speedily passed into law as the 

present anomaly is not in line with Article 3 (1) of the Aarhus Convention for 

frameworks enabling public participation to be ‘clear, transparent and consistent’.  

The Agency is responsible for establishing and maintaining a public registry 

that holds all relevant information with respect to the environmental assessment of 

the project on which a decision is to be made, in order to facilitate public access to 

them.
16

 Generally, under the EIA Act, the Agency is also responsible for informing 

the public about the opportunity to examine and comment on EIA reports;
17

 receiving 

public comments;
18

 taking due account of the outcome of the public participation in 

its decision;
19

 and making available and/or publishing its decision on the proposed 

activity in a manner in which the public or the public interested shall be notified.
20

 

However, the proposed activity may be referred by the Council, in consultation with 

the Agency, to mediation or a review panel, depending on the nature of the potential 

environmental harm a proposed activity might engender or the significance of the 

public comments received with respect to its environmental effects, among other 

considerations.
21

 These forums must provide an avenue for public participation; as 

provided, it is also expected that the input of the public at these forums should receive 

consideration and have an impact on their final reports (which should contain a 

summary of comments received from the public, in the case of a review panel) to be 

sent to the Agency (and Council) for further consideration before the final decision is 

made by the Agency on the activity.
22

  

In summary, the Agency, the Council and, where both government bodies 

deem fit in line with the relevant EIA Act provisions, the mediator(s) or the review 

panel, are the entities required to ensure public participation in project-specific 
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environmental matters in Nigeria. This is generally in line with the contemplation of 

the Aarhus Convention and the exposition of the Aarhus Compliance Committee, 

apart from the anomaly caused by the outdated definition of Agency and Council in 

the EIA Act. 

2.1.3. Activities in which public participation is required 

The aspects of the EIA Act that provide for the types of activities that may 

require public participation, generally falls short of best practice. Similar to the 

Aarhus Convention, the EIA Act contains a Schedule titled ‘Mandatory Study 

Activities’ which contains a fairly broad list of activities with varying sizes and 

qualities. All activities, whether proposed by the public or private sector,
23

 listed 

under this Schedule are to be subjected to detailed EIA studies which will provide an 

opportunity for the public to participate in deciding whether or not to permit the 

proposed activity or on what condition(s) it should be allowed to operate.
24

 The list 

broadly covers the following 19 activities (excluding their detailed specifications): 

agriculture, airport, drainage and irrigation, land reclamation, fisheries, housing, 

industry, infrastructure, ports, mining, petroleum, power generation and transmission, 

quarries, railways, transportation, resort and recreational development, waste 

treatment and disposal, and water supply. Considering these activities and those in 

Annex I of the Aarhus Convention listed in the preceding chapter (with their further 

specifications and nature), it can be posited, give or take, that the scope of the 

mandatory study list in the EIA Act is generally reflective of best practice. 

Furthermore, similar to best practice, the EIA Act broadly makes provision 

for public participation in decision-making on activities, whether proposed by the 

public or private sector,
25

 not listed as part of the mandatory study activities but of 

which ‘the extent, nature or location of the proposed activity is such that it is likely to 

significantly affect the environment’ (in which case, an EIA procedure, which 
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generally requires public participation, would be undertaken).
26

 The benefit of this 

flexible approach has been noted in the preceding chapter, and similar to the Annex I 

listed activities in the Aarhus Convention, the mandatory study activities under the 

EIA Act might also serve as a guide in determining what is ‘significant’ with respect 

to non-listed activities.  

Nevertheless, like other provisions of the Act, the case of Gbemre v Shell 

Petroleum Development Company Nigeria Ltd and Ors
27

 highlights the disappointing 

manner in which the above flexible approach is implemented by government 

authorities and developers. In that case, the 1
st
 and 2

nd
 respondents failed to carry out 

an EIA in the applicants’ community concerning the effects of their gas flaring 

activities, despite the fact that this activity is well known for its significant negative 

impact on the environment and human wellbeing. It was nonetheless allowed to 

proceed without public participation. Although the court’s judgement did not go far 

on this point, it was simply held to be a clear violation of section 2(2) of the EIA Act. 

This is the case with several other oil corporations in Nigeria where the relevant 

government agencies do not usually ensure that the potentially destructive activities 

of such corporations are subjected to adequate EIA and public participation processes 

and disallowed or significantly restricted if necessary, mostly as a result of the 

governments direct and huge economic interest in the oil industry as hinted in chapter 

2. In this regard, the Gbemre case has not led to a noticeable change on the ground 

(especially considering several weaknesses in the EIA Act).  

Furthermore, even though the EIA Act contains no identical provision to that 

in Annex I paragraph 22 of the Aarhus Convention, it can arguably be posited that it 

does contemplate that physical change to or extension of existing activities, which 

change or extension meets the criteria of any mandatory study activity, or is likely to 

significantly affect the environment, should equally be subject to public participation 

by being subject to EIA. However, with the absence of an express provision in this 

regard, public authorities and some developers who are used to the culture of public 

exclusion from environmental governance will hardly comply with an implied 

provision that puts a ‘burden’ on them. Also, the absence of such an express 
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provision can create an environment of uncertainty which can serve to discourage 

members of the public who may wish to hold potential erring companies and the 

government to account based on the significance of changes made to a project 

without public participation. So this may be a weakness in the EIA Act that needs to 

be strengthened with an express provision. These points, for example, may be 

validated by the complaint of Comrade Che, a community representative in the Niger 

Delta, that as ‘a result of the upgrading of Elf facilities (independent power facility) 

in Egi, people have lost their farmlands’
28

 (emphasis added), and from another, that 

the same project (seemingly executed without public participation), ‘is tearing the 

people asunder’.
29

 

What is more, the Act contains a provision that allows relevant projects to be 

excluded from undergoing EIA, and therefore public participation. The nature and 

implementation of that provision largely erodes the efficacy of the provisions of the 

EIA Act discussed above which allows for public participation in certain activities, 

and is therefore contrary to best practice. That provision is section 14(1) of the EIA 

Act which provides that: 

(1) An environmental assessment of project shall not be required where –  

(a) in the opinion of the Agency the project is in the list of projects 

which the President or the Council is of the opinion that the 

environmental effect of the project are likely to be minimal; 

(b) the project is to be carried out during national emergency for which 

temporary measures have been taken by the Government; 

(c) the project is to be carried out in response to circumstances that, in 

the opinion of the Agency, the project is in the interest of public health 

or safety.  

Apart from exemption (b), (a) and (c), which are contrary to best practice and 

can be said to be relics of the military dictatorship that propagated the EIA Act as 

noted in chapter 2, should have no place in a democratic society as they potentially 

permit arbitrariness and should therefore be expunged from the EIA Act. In fact they 

have been used unjustifiably in this manner to exclude EIA and public participation 
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in the establishment of major projects with significant environmental and human 

impact.
30

 Omorogbe puts it best: 

It is difficult to see practical reasons for the first and third exclusions. Why 

should the fact that the President or the Council believe that there will be 

minimal environmental effects negate the need for an EIA? Why should a 

project in the interest of public health and safety not require EIA? A situation 

characterized as a national emergency presupposes that time is of the essence 

and, therefore, it is possible to comprehend that under such conditions, an EIA 

would not be feasible. The other categories suggested by section [14(2)] 

merely provide loopholes and lead one to believe that projects which are 

undertaken without EIAs in recent past, or which had reluctant participation by 

the private companies concerned, had probably been assured that they would 

not be required to comply with this Act.
31

 

2.2. The Public Participation Process  

2.2.1. The duty to effectively inform the public concerned 

With respect to informing the public about the environmental decision-

making procedure and the opportunity to participate in it, the EIA Act, in line with 

best practice, contain general provisions which indicate that the public should receive 

such information; e.g., it severally obliges that the ‘opportunity’ to participate be 

given to the public as well as all information required to facilitate their 

participation.
32

 Although such provisions in the Act are not detailed, the authorities 

responsible for its implementation can certainly be guided by the Aarhus 

Convention’s detailed provision and the enunciation of the Aarhus Compliance 

Committee in this respect as discussed in the preceding chapter.  

Even though the EIA Act makes no express reference to the fact that this 

information should be supplied in an ‘adequate, timely and effectively manner’, it is 

                                                           
30

 See ibid, 54-55 and 57; and Y Omorogbe, ‘The Legal Framework for Public Participation in 

Decision-making on Mining and Energy Development in Nigeria: Giving Voices to the Voiceless’, in 

DN Zillman, AR Lucas and G Pring (eds), Human Rights in National Resource Development: Public 

Participation in the Sustainable Development of Mining and Energy Resource (Oxford: Oxford 

University Press, 2002) 549, 568. 
31

 Omorogbe (n 30) 568. 
32

 See generally, EIA Act, ss 7, 21(3), 24, 33(1) and 36(b). 



  

246 

 

submitted that based on the principle of good faith earlier discussed, the responsible 

public authority can be held to account on those particular terms and must tailor its 

actions in accordance with them, and this is in line with the reasoning of the Aarhus 

Compliance Committee earlier espoused. As discussed in the preceding chapter, even 

though the Compliance Committee once held that failure to use those terms in an EIA 

law does not of itself amount to non-compliance, it however noted with concern, that 

the lack of those express terms in an EIA regime may adversely affect compliance 

with them; and possibly, among other effects, it may give more room for the 

unhealthy exercise of discretion by authorities or heighten the possibility of relevant 

authorities overlooking the need for notifications to comply with those express 

standards where they are simply implied. In this light, the inclusion of those terms in 

the EIA Act is recommended, as a way of reinforcing them in the consciousness of 

the implementing bodies and preventing breaches and conflicts that may follow non-

compliance with them.  

Furthermore, in the Nigerian context, adequate and effective information 

would mean, for instance, that notifications should be made in English and in the 

indigenous language(s) predominant in the area of the proposed project, especially 

where this is a rural area, and that the medium of notification be informed by the likes 

of the mobility of the relevant local public and the technological and mass media 

infrastructure available to them, e.g., certain areas are mostly reliant on radio and 

have very limited access to TVs, and vice versa, as highlighted in chapter 2.
33

 Further 

connotations of what ‘adequate, timely and effectively manner’ entails, to serve as 

guide, have been discussed in the counterpart section of the preceding chapter. 

In addition, the EIA Act makes provision for public access to some 

information relating to the proposed activity itself. A primary source of information 

to which the public has a right to access under section 4 of the EIA Act is the EIA 

study/report which, similar to the Aarhus Convention’s Article 6(6) list, must include 

the following minimum matters: 

(a) a description of the proposed activities; 
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(b) a description of the potential[ly] affected environment, including specific 

information necessary to identify and assess the environmental effect of the 

proposed activities; 

(c) a description of the practical activities, as appropriate; 

(d) an assessment of the likely or potential environmental impacts of the 

proposed activity and the alternatives, including the direct or indirect 

cumulative, short-term and long-term effects; 

(e) an identification and description of measures available to mitigate 

adverse environmental impacts of [the] proposed activity and assessment of 

those measures; 

(f) an indication of gaps in knowledge and uncertainty which may be 

encountered in computing the required information; 

(g) an indication of whether the environment of any other State or local 

government area or areas outside Nigeria is likely to be affected by the 

proposed activity or its alternatives; 

(h) a brief and non-technical summary of the information provided under 

paragraphs (a) to (g) of this section.  

Again, as with all matters where information has to be provided to the public 

in Nigeria, the issue of illiteracy and the fact that many members of the public 

concerned may not be able to understand English as effectively as they would their 

native language, must be considered in relation to the particular public being dealt 

with. Therefore, simplified explanations of complex issues (in the context of the 

mandatory ‘brief and non-technical summary’ of the report) and translation should be 

provided. There is hardly evidence that this is (properly) being done, and it raises 

questions as to the effectiveness of the provided information in the context of many 

Nigerian societies. However, as noted in chapter 5, if Nigeria commits more to 

improving literacy levels and public understanding of English, much of these 

complexities will disappear.  

More generally, as discussed in a different context in chapter 3, the EIA Act 

makes provision for the establishment of a ‘public registry’ which is to contain and 

allow public access only to information ‘produced, collected or submitted’ with 

respect to a specific activity that is subject to environmental assessment.
34

 In other 
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words, contrary to best practice, this neither extends to other environmental 

information related to the proposed activity nor other information which may be 

relevant in ensuring an informed public participation. Added to this, the Act provides 

for certain exemptions to information that should be contained in the public 

registry,
35

 which exemptions are overly broad (and could aid arbitrariness), contain 

no proper ‘public interest override’, and so critically falls below best practice. In fact, 

it has been noted that the establishment of such a public registry containing the 

stipulated information is hardly being implemented.
36

 On the whole, this aspect of the 

EIA Act betrays its military and undemocratic history, and is contrary to best practice 

which ensures public access to a wide spectrum of information that is meant to make 

participation meaningful. 

However, the above gap in the EIA Act has been plugged, to some extent and 

subject to discussions in chapter 5, by the 2011 FOI Act which provides that ‘where 

the question whether any public record is to be made available, where that question 

arises under this Act, the question shall be determined in accordance with the 

provision stated herein’.
37

 This provision only potentially expands the variety of 

information available to the public. It does not relieve the Agency of its general duty 

under the EIA Act to ensure that the public has access to information on the specific 

activity being considered through an organised public registry, as the FOI Act 

provides that ‘[t]his Act is intended to complement and not to replace the existing 

procedures for access to public records and information and is not intended to limit in 

any way access to those types of officials [sic] information that have been normally 

available to the public’.
38

  

Nonetheless, it is advisable, for the purposes of improving the clarity and 

consistency in this aspect of the EIA Act in line with common sense and best 

practice, that provisions in the EIA Act on public access to information (e.g., section 

55(4)(c) and (6) on exemptions) that are not in line with the provisions of the FOI Act 

                                                           
35

 See ss 55(4)(c) and (6). 
36

 ET Bristol-Alagbariya, Participation in Petroleum Development: Towards Sustainable Community 

Development in Niger Delta (Dundee:  Centre for Energy, Petroleum and Mineral Law and Policy, 

2009) 165. 
37

 FOI Act, s 30(2). 
38

 S 30(1). 



  

249 

 

be improved and aligned with the latter. In this regard, issues such as the time frame 

for accessing information under the FOI Act must be allowed to inform the time 

frame set for the public to participate in the decision-making procedure, ‘so as to 

facilitate informed public participation’ as recommended under the draft Commentary 

to the Bali Guidelines.
39

  

Lastly, the practice of ensuring that the public has access to the relevant 

environmental studies is quite weak and needs to be strengthened. In the first place, 

there are cases where project proponents that are subject to the EIA procedure have 

‘bluntly refused’ to carry out EIA studies (that will assist in informed participation in 

the decision-making process), and ‘because government is bent on deriving revenues 

and meeting the project deadlines the safety of the environment and the people ... [are 

usually] sacrificed on the altar of expediency’.
40

 There are also cases where EIA 

reports are produced but the Agency fails to publish/advertise them (to enable the 

public comment on them).
41

 Even when such environmental reports are produced and 

advertised, reviews by some independent experts suggest that the quality of many 

EIA reports is poor, containing inadequate and inaccurate information.
42

 In fact, 

according to former Shell employee, J.P. Van Dassel, ‘there is a major problem with 

most of the environmental studies carried out in the Niger Delta, as they are carried 

out by Nigerian universities or private consultancies which have generally low 

scientific level and little technical/industrial expertise’.
43

 So, in such cases, even 

when members of the concerned public manage to gain access to this vital 

information, one cannot completely claim that they were enabled to participate in an 

informed manner in the decision-making process.  

Therefore, to comply with the duty to adequately inform the public about the 

project in issue, apart from improving the law to support better practice, relevant 
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project applicants must not only be made to carry out the required EIA studies, but 

must also be made to engage bodies with appropriate technical know-how to carry 

out the studies. This should be ensured by the relevant government agencies, and by 

public/NGO pressure and enforcement. 

2.2.2. Early public participation 

Article 6(4) of the Aarhus Convention, reflecting best practice as shown in the 

preceding chapter, provides that ‘[p]arties shall provide for early public participation, 

when all options are open and effective public participation can take place’. This is 

with the aim of addressing the shortcoming of traditional public participation 

procedures coming too late in the environmental decision-making process. 

In Nigeria, there is no equivalent provision as Article 6(4) under the EIA Act. 

The earliest opportunity the public has to participate in environmental decision-

making under the Act is to make comments on completed EIA study reports just 

before the Agency takes a decision based on such reports.
44

 An EIA study report, 

according to the EIA Act, may be a ‘screening report’ (which is produced where a 

project is not described in the mandatory study list or any exclusion list)
45

 or the 

‘mandatory study report’ (which is produced where a project is described in the 

mandatory study list),
46

 both of which are substantially the same in terms of the scope 

of environmental assessment that they evidence.
47

 The Agency’s decision, based on 

an environmental assessment report and the public comments on it, may create a 

subsequent opportunity for (representatives of) the relevant public to participation in 

a mediation or public review panel.
48

 

While allowing for public comments on EIA study reports is welcomed, it 

arguably comes too late in the decision-making process, is contrary to best practice 

and is inimical to effective participation. Public input should be allowed to inform the 

                                                           
44

 See s 7. 
45

 See EIA Act, ss 15, 18, 21, and 2(1) and (2). See also, N Echefu and E Akpofure, ‘Environmental 

Impact Assessment in Nigeria: Regulatory Background and Procedural Framework’, in M McCabe 

and B Sadle (eds), Studies of EIA Practice in Developing Countries: A Supplement to the UNEP 

Training Resource Manual (UNEP, 2003) 63, 69; and Omorogbe (n 30) 565. 
46

 See ibid, ss 22 and 25. 
47

 See ibid, s 15. 
48

 See ibid, s 21, 25, 33 and 36. 



  

251 

 

actual environmental assessment and the report itself, rather than simply allowing for 

public comments on the finished EIA study report; ‘[u]nder the Nigerian EIA Act, it 

is not stipulated that public opinion should form a part of the report to be approved by 

the agency…There will be active PP [public participation] where the Act ensures 

local input in the EIA report itself rather than comments on the report’.
49

 In fact, the 

stipulated minimum content of an EIA report in section 4 of the EIA Act does not 

include public input, meaning that the authorities and developers can carry out the 

environmental assessment without involving the public and still be in compliance 

with the Act. However, in practice, some form of public consultation may still be 

carried out during the actual EIA studies and report preparation stages, with the 

objective of identifying early, the concerns of the relevant public regarding the 

impact of the proposed project in order to address them during the actual study and 

reflect their views in the project’s EIA report.
50

 In some cases, public involvement at 

this stage has had to be actualised by forceful public insistence which on occasion has 

led to the stalling or halting of some projects;
51

 this highlights the need for public 

participation in EIA studies and report preparation to be made mandatory in line with 

best practice.  

In addition, as it relates to ‘scoping’, the EIA Act does not provide the 

relevant public with the right or opportunity to participate in deciding the general 

scope of the EIA study, the information to be assessed and covered in the EIA report 

or the factors to be taken into consideration with reference to the EIA.
52

 As discussed 

in the preceding chapter, public participation at this ‘scoping’ stage is welcomed by 

the Aarhus Compliance Committee. This further highlights the lateness of 

subsequently allowing for public comments. At this ‘scoping’ level, the relevant 

public, from local experience especially, could provide particular and vital 
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information on issues to be assessed during an EIA that the project proponents and 

public authorities may not be aware of, or may deliberately be trying to avoid in order 

to have the project approved quickly/easily. Perhaps, it is in this light that, in practice, 

the relevant government authority in Nigeria discretionally allows for some form of 

public participation during ‘scoping’ in selected cases.
53

 However, the necessity of 

participation at this early stage warrants that it should be made a statutory 

requirement at the ‘scoping’ stage in general.  

Similarly, there is no provision for public participation in the ‘screening’ of 

proposed projects to determine whether or not it should be subjected to the EIA 

procedure.
54

 As stated in the preceding chapter, public participation at this stage is 

significant considering that the decision that comes out of it determines whether or 

not the public will have a voice in the project implementation at all, and the fact that 

the local public especially will be helpful in identifying potential significant impacts 

that might elude public officials. In this light, even though it goes beyond best 

practice, it is recommended that ‘screening’ be subject to public participation under 

the EIA Act.  

Furthermore, in the counterpart section of the preceding chapter, the point was 

made that in line with best practice, the grant of a permit or conclusion of any form of 

contract or agreement between public authorities and private entities relating to 

matter that will (subsequently) qualify for public participation and which actually 

limits the range of options available during public participation, goes against the 

notion of early public participation considering that the public had no input in the 

negotiation and formation of the contract, agreement or terms of the permit. This is 

another aspect in which Nigerian authorities have fallen short of best practice and 

would need to realise that all options must be open to influence by public 

participation at the appropriate time, and even before an EIA is carried out. Such a 

misplaced practice is exemplified by the dealings between the Nigerian government 

and Bitumen companies with respect to preparations to commence extraction of huge 

bitumen deposits in the southern areas of Lagos, Ogun, Ondo and Edo states of 

Nigeria; a process with a major potential negative impact on the environment and 
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people’s livelihood and which will fall under the mandatory study list of the EIA Act 

and should therefore be subject to public participation.
55

 The following statements 

from some members in these bitumen communities capture the point in context: 

None of the companies granted exploration rights have visited us. They have 

not talked to us and we don’t know what they are doing… The only official 

communication between the community and the Bitumen Implementation 

Committee on this issue was a letter to invite us to the “ground breaking” 

ceremony performed by the president and another to thank us for attending the 

ceremony.
56

 (Emphasis added) (- High Chief Adesanya of Agbabu, Ondo state) 

There are sacred forests here where people don’t hunt. Our ancestors have 

protected these forests for years. Government has now granted license to 

companies to move in there, even the burial grounds.
57

 (Emphasis added) (- 

Francis Ajuwa, Adviser to Alagbabu of Agbabu on Bitumen Matters) 

We have formed committees in this community to ensure that everybody is well 

represented in whatever we are doing concerning this project. There are youths, 

women and leaders from the 33 streets in Ode-Aye. We want to talk as a united 

people, we don’t want dispute. So we are ready to talk to them [government and 

the company] but…[a]s at now we have not seen anybody from the company 

that has been granted right to this area…they have not called us for any formal 

meeting. We heard on radio that they want to begin operation and we think that 

is not good enough.
58

 (Emphasis added) (- His Highness Oba Oyenejo 

Eyinejofo, Oba of Ode-Aye, Okitipupa LGA, Ondo state) 

So from the above, by granting exploration licences and rights to the various 

companies with respect to bitumen deposits without public participation, the Nigerian 

government may be said to have foreclosed, for instance, the option of refusing to 

grant permission for the companies to carry out a project in relation to their licences 

when the outcome of subsequent EIA and public participation so dictates.  In this 

case, public participation cannot be said to be early in line with best practice. Also, 

the option of challenging the validity of such licences in view of the participation 
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opportunity given to the concerned public under the EIA Act may not be an attractive 

one or even an effective solution to this problem, especially considering the many 

barriers to access to justice with respect to issues relating to the EIA Act in Nigeria as 

will be discussed below. And even if a court rules against such pre-public 

participation licences, the government’s action of disregarding public participation in 

issuing the licences already strongly suggests that they have made up their mind to 

ensure the establishment of the bitumen projects no matter what, and will easily take 

advantage of their extensive discretion under the EIA Act to achieve that end.  

On the whole, what early public participation in environmental decision-

making means, as mainly reflected in the Aarhus Convention and articulated by the 

Aarhus Compliance Committee as discussed in the preceding chapter, represents a 

useful guide to the authorities in Nigeria with the responsibility of ensuring public 

participation at the relevant stages of environmental decision-making, and those with 

the power to improve the law.   

2.2.3. Reasonable time frames between phases of public participation 

While early participation in the decision-making process as discussed above 

relates to when the public gets engaged in the process, this section deals with the pace 

of the participation that ensues. If the latter is not well managed, it could render the 

participation process ineffective and meaningless; and on this issue of pace, the best 

practice developed in the preceding chapter can serve as a useful guide to authorities 

in Nigeria as to what adequate pacing or reasonable time frame between the various 

phases of participation entails, in order to ensure effective participation. To start with, 

as it relates to making comments on an EIA report, the EIA Act does not specify a 

time frame within which the public should make their comments. Generally, it 

permits the Agency to set a deadline that gives the public the ‘opportunity’ to make 

their comments.
59

 In furtherance of this duty, the Agency usually gives the public 21 

working days to file their comments with the Agency from the day in which the EIA 

report is made publicly available and the public has been so notified.
60

 This Agency 
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practice of allowing only 21 days for public comment arguably falls below best 

practice and does not help ensure effective and meaningful public participation.  

Such a maximum time frame of 21 days clearly does not take into account the 

varying nature, complexities and sizes of proposed activities, as well as other realities 

on ground. Generally, that time frame may not be sufficient for the public to seek 

other relevant information from public institutions, as well as study and get 

acquainted with same together with the EIA report, before making their comments. 

This is so especially when one considers the relatively high level of illiteracy in 

Nigeria, particularly in the rural areas where many EIA-qualified projects are 

undertaken, where it is foreseeable that in many occasions, if public involvement will 

be effective, more than 21 days would be required for the public to go through the 

formal processes involved, as well as the usually long and technical EIA report and 

other documents, and even put together and consult with their private specialist (this 

being a growing trend
61

). Without a doubt, the flexible minimum time frame 

explained in the preceding chapter, rather than the maximum time frame of 21 days, 

is best for Nigeria and in tune with best practice and the goal of effective public 

participation.  

Furthermore, after public comments on EIA reports are received, there will be 

another phase for public participation in a hearing if the relevant government 

agencies decide to refer the proposed activity to mediation or a review panel. 

Although the EIA Act, with respect to these forums, provides that all the information 

required for the mediation or assessment by the review panel be made available to the 

public and participants before the commencement of the mediation or the assessment 

by the review panel,
62

 this stipulation does not clearly address the need for the public 

to be given sufficient time to acquaint themselves with the information made 

available and prepare to participate in the process. In addition, even though the EIA 

Act, with respect to those forums, provides that the public be given the opportunity to 

participate in them,
63

 this participation process will usually be in stages in line with 

the various issues to be addressed with respect to the proposed activity. Again, those 
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provisions do not clearly do justice to the need to ensure that each stage of the 

process is effectively paced to ensure effective public participation. As the 

government agencies have the duty to ‘fix the terms of reference of the’ mediation 

and review panel,
64

 it is recommended here that the time frame provided in the terms 

of reference be such that addresses these twin issues raised in line with best practice 

on reasonable time frames for the various stages of public participation. 

2.2.4. The right of the public to contribute 

Under the EIA Act, the opportunity for the public to make a contribution or 

participate in the decision-making process is generally different from what is 

reflected in best practice as earlier discussed. First, when a proposed project is 

subjected to an environmental assessment, the Agency is obliged to ‘give opportunity 

to…members of the public, experts in any relevant disciple and interested groups to 

make comments on the environmental impact assessment [report] of the activity’;
65

 

but ‘[t]his is the most violated provision of the Act assuming there is any part of it 

that is observed’,
66

 according to Chima Williams, a key official of Environmental 

Rights Action/Friends of the Earth, Nigeria, who also works with a lot of Nigerian 

communities on issues of public participation. A major issue here is that the EIA 

reports are usually displayed for 21 days (to enable public access and comment) at the 

Local Government Headquarters (which mostly cover several villages/towns) hosting 

the project, which may be relatively far from some of the affected communities; the 

result is that ‘[f]ew people are aware of this, and fewer still have the resources [and 

time] to visit local government offices to read these documents’.
67

 For better 

dissemination of this information that will help mitigate these problems and improve 

access, soft copies of the EIA reports and other important documents must be made 

available online to facilitate access by ICT devices with internet connectivity. 

Importantly also, hard copies must be placed at a central location of the 

villages/towns, e.g. the palaces and offices of the traditional rulers or the town halls.  
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Furthermore, reasonably in line with best practice as discussed in the 

preceding chapter, the relevant provisions of the EIA Act indicate that comments are 

to be filed with the Agency that has the responsibility of taking them into 

consideration and making the final decision, or other official body setup by the 

Agency for onward transmission to it.
68

 Upon consideration of the assessment reports 

and any comments filed, the Agency, together with the Council, shall refer the project 

to ‘mediation’ or a ‘review panel’ where they are of the ‘opinion’ that (1) ‘the project 

is likely to cause significant adverse environmental effects that may not be mitigable; 

or (2) public concerns respecting the environmental effects of the project warrant it.
69

 

Further and more particularly, the project is only referred to: ‘mediation’, ‘if the 

Council is satisfied that’ (1) those ‘directly affected by or have a direct interest in the 

project have been identified and are willing to participate in the mediation through 

representatives; and (2) the mediation is likely to produce a result that is satisfactory 

to all of the parties’; or ‘to a review panel, in any other case’.
70

 According to the EIA 

Act, these two forums provide the only opportunity for the public to engage face to 

face with the project proponent. 

It is argued that the above participatory opportunities granted to the public in 

Nigeria are provided for in a manner that largely inhibits effective/adequate public 

participation. While the initial provision for mandatory public comments on the 

environmental assessment report under the EIA Act seems generally in line with best 

practice, as there is no provision allowing these public comments to be informed by a 

face to face inquiry and dialogue process with the applicant and other parties, the 

quality of the comments made may leave much to be desired. It is argued that 

comments partly informed by a face to face engagement with the project applicants 

and other interested parties which offer the public an opportunity to ask questions 

based on available information, confirm stated facts and clarify any ambiguity with 

the project, is likely to be more informed than one made after only reading the 

documents provided to the public. At this level, the project applicant and other 

relevant parties can seek clarification from and better understand the concerned 
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public, considering also that certain matters are better expressed in person than 

through writing.    

In addition, as alluded to above, the EIA Act makes no provision for a public 

right to a public hearing or inquiry with relevant project proponents and other 

interested parties. Although the review panel under the Act is obliged to ‘hold hearing 

in a manner that offers the public an opportunity to participate in the assessment’,
71

 

this is subject to the discretion of the Agency/Council as to whether or not a proposed 

project is referred to the review panel in the first place as stated above;
72

 a discretion 

which can easily be exercised to exclude this participation processes in favour of 

speedy development at the expense of the environmental and public wellbeing. The 

same applies to the mediation process which,
73

 as earlier noted, overly restricts those 

entitled to participate in it, contrary to best practice. In fact, apart from the exercise of 

the Agency’s overly broad powers under the EIA Act to exempt and exclude projects 

from the EIA procedure entirely as noted earlier, the above discretionary powers 

would also seem to have been exercised quite frequently to prevent participation as 

the following experience (which is very common) from various community 

representatives at an NGO organised EIA workshop shows: ‘[t]hey said that often 

host communities are not involved in the EIA processes or at best they are invited 

into a meeting where the corporation will tell them that they have done an EIA and 

that the projects had been approved for commencement’.
74

 

Although, in limited cases, outwith the framework of the EIA Act, some 

project proponents may hold some form of consultation with the affected public,
75

 

this pales in comparison to the requirements for effective public participation in 

environmental matters reflected by best practice. It is important that a provision 

mandating public hearing or inquiry be made in the EIA Act, as encouraged by the 

best practice considered in the preceding chapter, especially considering the 

substantial benefits of participation by face to face engagement (as noted above) to 
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the environmental decision-making process. In this light, such a provision is also vital 

lest it become difficult to justify in many cases the fact that public participation was 

actually adequate and meaningful. Also, notwithstanding the fact that some aspects of 

the EIA process may differ from country to country, Hunter (and others), in 

accordance with best practice, has posited that ‘[o]ne of the primary reasons for 

conducting environmental assessments is to inform the public of proposed projects 

and to engage them in a meaningful dialogue about the potential benefits and 

environmental and social costs of a proposed activity’ (emphasis added).
76

 This 

engagement is also about ensuring that the public authority has an appropriate range 

of environmental information before it to make a good decision. These views are 

supported and elaborated on in IAIA’s international best practice principles.
77

 

Furthermore, it is regrettable that some ordinary members of the public may 

generally lack the ability to effectively comment, participate and question experts 

during the decision-making process due to lack of (basic) technical and legal 

knowledge or guidance, as well as knowledge of public inquiry procedures and 

financial resources, as empirical research has shown.
78

 Nigeria is certainly not 

exempted from this potential state of affairs, especially in view of the relatively high 

levels of poverty and illiteracy, and the language-limitation as, generally, many 

members of the public are not able to communicate effectively in Nigeria’s official 

language – English – but only in their native languages.  

Be that as it may, based on Article 3(2) of the Aarhus Convention which 

obliges states to ensure that public authorities ‘assist and provide guidance to the 

public…in facilitating participation in decision-making’, which is arguably in line 

with the general principle of good faith, the Nigerian government at all levels has the 

responsibility to take steps to ameliorate the fundamental disadvantages some 

member of the public may face in the process and enable them to participate more 

effectively. For example, the public authorities could ensure that an interpreter is 

available during the public hearing to help facilitate/improve communication between 
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the parties, where necessary. The establishment of a fund to aid financially 

challenged members of the public concerned to take advantage of the participation 

process effectively, may also be a way of discharging this responsibility.
79

 Such 

funding will, to an extent, help ‘redress the financial imbalance among parties and 

support full and effective public participation’.
80

 An IAIA international best practice 

principle headed ‘Support to Participants’ also refers to the point that there should be 

some ‘financial assistance’ as well as ‘[c]apacity-building’ and general assistance for 

deficient groups;
81

 similar to the draft Commentary to Bali Guideline 14.  

However, NGOs that generally have a much better standing in all those 

potentially limiting areas could help give appropriate voice to the general interest of 

the public during the participation process.
82

 NGOs may also provide alternative 

views in the few cases where, as empirical research shows, due to the relatively high 

level of poverty and illiteracy in Nigeria (especially in the rural areas), (a section of) 

the concerned public may be more interested in bargaining for economic benefits in 

the course of the participatory process at the expense of securing their environment 

and related wellbeing, and some may not be keen to meaningfully participate in 

favour of whatever economic benefits come with hosting the proposed project.
83

 

Nonetheless, as stressed in chapter 3, such perceived weakness of an aspect of the 

public does not constitute a justifiable excuse to deny them the opportunity to 

participate in environmental decision-making processes, given that they arguably 

have ‘the right to be wrong’ on issues of this nature (and perhaps, will learn from 

their experiences over time), and the fact that such a process has its own educative 

value about environmental democratic norms.   

NGOs can also play an oversight role over the participatory process that may 

make the process more effective.
84

 For instance, through diligent observation and 

mobilising public pressure, they could ensure that powerful project proponents and 
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colluding regulatory bodies do not use the weakness of the public against the latter, 

that laid down rules are followed by all parties involved and that the process is 

conducted in good faith. In addition, environmental and human rights NGOs 

generally have many years of experience in working with and protecting the rights 

and interests of local people and ‘[t]heir knowledge of local society and culture and 

the local reputation they have built up cannot be acquired instantly by outside entities 

that choose to get involved in that specific area’.
85

 In the process of working with 

local people, NGOs generally acquire ‘a level of credibility among local people that 

neither government nor firms enjoy. This credibility [and experience] can be essential 

to the dialogue process… [also] NGOs will be more accurate than government in 

identifying stakeholders’.
86

 So even though NGOs may not be considered public 

representatives in a democratic sense, in line with their aforementioned value, 

Nigerian authorities must do more to boost the legal and practical opportunities for 

them to participate effectively in decision-making processes, in line with the best 

practice requirement for NGOs to be supported and not side-lined. 

It is by no means being argued here that all environment-related NGOs and 

interest groups are always representing the general interest of the public and 

amplifying their voices in reality. While many may seek and serve to amplify the 

position of the general public in their involvement in the participatory process (and 

should be supported), there are others who may have their own separate agendas to 

push, which may be legitimate and invaluable to the process, so long as they are 

expressed and taken as one of the many other expressed views in the process, and not 

as that of the general public.
87

 Still, some other so-called environment-related NGOs 

and interest groups may simply not be interested in amplifying the voice of the 

general public or pushing a separate legitimate interest, having been established as a 

money-making venture for their ‘proprietors’ or as a front for their sponsors (usually, 
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corporations and government entities), as one may find in Nigeria and other countries 

around the world.
88

  

It is in that light that an emerging trend in Nigeria must be welcomed and 

more local communities supported to implement it, especially as a useful complement 

to the participation of the concerned public and NGOs. This trend is aptly 

documented by Adomokai and Sheate: 

Communities, who may not have the knowledge or confidence to adequately 

represent themselves in such fora, find that they do not contribute much to the 

process. However, some communities who have individuals interested in the 

process and are educated ensure they participate in the process in order to ensure 

the interests of the community as a whole are incorporated in the EIA process… 

A few communities have taken this approach further by constituting committees 

who have environmental specialists, lawyers and consultants to act on their 

behalf. They are usually indigenes from the community who provide the service 

free of charge to the community. This signifies a new and promising trend in 

community participation in the Niger Delta and shows the ingenuity of 

communities in being proactive, thereby ensuring their interests, especially…in 

the decision-making process. Examples include Bonny town in Rivers State 

[Nigeria], where the Bonny Environmental Committee Consultants (BECC) is 

comprised of indigenous consultants — lawyers, environmentalists, etc. — who 

participate fully and are consulted when projects are planned for Bonny... They 

consult with the indigenes of Bonny and ensure their comments and concerns 

are included in the decision-making process. In Gbaran, Bayelsa State [Nigeria] 

the community set up a committee called Biosphere Monitors, who are 

indigenes and environmental experts. They monitor the impact of proposed 

company activities in their community especially as it relates to the oil and gas 

industry… Both of these examples, therefore, represent forms of what might be 

regarded as a ‘qualified public’.
89

 

This active introduction into the participatory process of these organised 

community-based experts and indigenes, who may also be armed with first-hand local 
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knowledge and experience and are likely to be directly affected by the proposed 

activity, will be a plus to any participatory decision-making process. This will 

contribute to generally improving the level and quality of environmental public 

participation, and the resulting decisions,  in Nigeria, especially if the other elements 

of environmental public participation are adequately reflected in the EIA Act and 

implemented (in line with the general discussion in this chapter). 

2.2.5. The duty to consider and communicate 

The EIA Act also obliges the Agency, which is the authority responsible for 

making the final decision, to take due account of the outcome of the public 

participation. Section 8 of the Act provides that: ‘[t]he Agency shall not give a 

decision as to whether a proposed activity should be authorised or undertaken until 

the appropriate period has elapsed to consider comments pursuant to section 7 and 17 

of this Act’.
90

 One writer has queried the use of the word ‘appropriate’ in that 

provision, stating that it ‘will create problems of interpretation’ and that a specific 

period for considering comments and taking a decision of say ‘30 days or 60 days 

[or] 90 days…could have been better’.
91

 However, that view seems flawed as the 

circumstances surrounding every project differs just as the amount of public 

comments to be considered will also vary with each proposed project. So setting a 

specific timeframe for considering the public’s comments could easily mean that in 

many instances the comments will not be appropriately and thoroughly considered.  

Therefore, the section 8 provision is in line with best practice as earlier 

discussed. What is left is for the Agency to, on a case-by-case basis, utilise a 

reasonably ‘appropriate period’ – considering that a balance needs to be struck 

between efficiency in decision-making (which project proponents and the public are 

entitled to) and effective participation – in considering seriously the public’s input 

before making a decision, as best practice requires. Whether or not the Agency 

properly carries out this responsibility should be left to an administrative review 
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panel and, if necessary, a court, to decide in view of the prevailing circumstances of 

the particular case.  

Further, in line with best practice and ensuring that the public participation 

has an impact on the outcome of the process, one will also expect the Agency to take 

account of the public’s input adequately in its final decision, in accordance with the 

basic principles of natural justice and transparency upon which the English Lord 

Hewart CJ asserted that ‘justice should not only be done, but should manifestly and 

undoubtedly be seen to be done’
92

 (emphasis added) – a principle that is now widely 

applied. However, in practice, it appears that this is usually not the case in Nigeria,
93

 

and an express provision in the EIA Act requiring the inclusion of the public’s input 

in the motivation of its final decision, would arguably be needed to alert the relevant 

authorities as to this obligation and contribute in informing better practice in this 

regard. This improvement is needed considering that alarm has already been raised 

that ‘there is no means for checking that…the public comments are considered in the 

agency’s decision’.
94

  

In addition, the EIA Act mandates that the decision of the Agency ‘be in 

writing’ and ‘state the reason therefor’,
95

 and that the same ‘be made available to any 

interested person or group’;
96

 ‘[i]f no interested person or group requests for [sic] the 

report, it shall be the duty of the Agency to publish its decision in a manner by which 

the members of the public or persons interested in the activity shall be notified’.
97

 

Although this provision is partly in compliance with best practice, it should be 

improved to fully align with best practice. In view of how that provision of the Act is 

couched, it seems that if a member of the public happens to be aware that a decision 

has been reached by the Agency and that individual requests and receives a copy of 

the decision, this will free the Agency from the responsibility to publicise the 

decision to other members of the public or inform them about its accessibility, many 

of whom would not be aware of the decision. This may negatively affect the public’s 
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ability to appeal the decision in view of legal time limits and the possibility of the 

subject matter being substantially altered. In addition, basing the duty to publicise the 

decision on the event that ‘no interested person or group requests for’ it, does suggest 

that sufficient consideration was not given to the need to ‘promptly’ inform the public 

about the decision.  

Moreover, in accordance with the principle of good faith and best practice as 

argued in the preceding chapter, the relevant government agency is expected to 

include in its written decision, information about the opportunities available to the 

concerned public to appeal the final decision. This however does not appear be the 

practice in Nigeria, especially as the relevant government agency is not so mandated 

by the EIA Act. It is vital that such an obligation be included in the Act in order to 

contribute to informing better practice in this regard, especially when one considers 

the empirical study which suggests that public ‘ignorance of legal rights’ is a major 

barrier to access to courts in the Nigeria.
98

 This vacuum possibly contributes to the 

low level of litigation relating to compliance with the EIA Act despite the frequent 

public complaints about its contravention by government bodies and developers. 

2.2.6. Periodic public participation 

Unfortunately, in Nigeria, there is no provision for, and usually no practice of 

subsequent public participation in environmental decision-making that concerns an 

activity for which permission has been granted. This is contrary to best practice. 

Although the EIA Act contemplates scenarios where the manner in which a 

proponent intends to carry out an approved project has ‘subsequently changed’ or 

‘where the proponent seeks the renewal of a licence, permit or approval’, the 

decision-making at this subsequent stage is ostensibly left in the hands of the relevant 

government agency and the EIA Act is silent on public participation in the 

subsequent decision-making processes.
99

 This is a potentially dangerous gap in the 

Nigerian EIA Act, and one which might undermine the interest of the potential 

‘public concerned’, as renewed permits and subsequent changes to such a project 
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without public participation could easily be inimical to the environment and public 

wellbeing, and lead to a costly conflict between the public and project proponents.  

Even though in practice final EIA approvals for projects may sometime be 

made subject to the condition that there ‘shall be continuous consultations with the 

project’s host communities throughout the life span of the project’ as one of such 

approvals to Shell Nigeria shows,
100

 this is only done in an ad hoc and discretionary 

manner, with no legal basis and therefore cannot be enforced by the public. Apart 

from the fact that there is hardly any evidence of the implementation of such a 

condition, it is doubtful whether the general public is even aware that such a 

provision is included in the EIA approval in order for them to be able to demand that 

it should be fulfilled. Therefore, it is recommended here that the element of public 

participation be clearly included in the EIA Act with respect to subsequent decision-

making processes on initially approved projects. 

3. PUBLIC PARTICIPATION IN NON-ACTIVITY-SPECIFIC DECISIONS 

As with the counterpart section of the preceding chapter, the analysis in this 

section will be broken down into two parts: while the first will deal with public 

participation as it concerns plans, programmes and policies (non-binding instruments) 

related to the environment, the second will consider public participation as it relates 

to the preparation of executive regulations and other legally binding instruments. 

3.1. Public Participation Concerning Plans, Programmes and Policies  

Although generally weaker than provisions for public participation in project-

specific decision-making, international best practice does make clear that states 

should put in place measures to ensure public participation in the preparation of 

plans, programmes and policies relating to the environment, along the lines of the 

principles discussed with respect to participation in project specific decision-making. 

This aspect of public participation in environmental decision-making relating 

to plans, programmes and policies, is one in which the Nigerian legal system 

critically falls short, as there is no formal practical procedure and/or legal public right 
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to participate at those levels of environmental decision-making. This is despite the 

fact that Nigeria’s National Policy on the Environment calls for action to be taken to 

‘ensure public input in the definition of environmental policy objectives’.
101

 Even in 

practice, the public is generally not given the opportunity to participate informally at 

those levels of decision-making in Nigeria,
102

 which levels of environmental 

decision-making in the country do need (more) public input if their aims (especially 

towards the latter specific-activity stage) will ever be reasonably realised as research 

has suggested.
103

  

So in view of the strategic importance of SEA as discussed in the preceding 

chapter, and the need to maximise the benefits of public participation in 

environmental decision-making in general, it is recommended that a formal SEA 

procedure which allows for wide public participation in line with best practice, is 

provided or legislated for in Nigeria.
104

 And contemporarily speaking, in view of the 

fact that formal participatory culture is still finding its feet in Nigeria, it will be best if 

the SEA procedures were made law as a way of checking abuse of discretion by 

public authorities that will be foreseeably rampant if the SEA provisions do not have 

the binding force of law and are not enforceable by the public. 

There is, however, the legitimate concern that the potential scale and 

broadness of the evaluation under SEA, in terms of jurisdictions and activities, will in 

many cases make targeting ‘the public concerned’ a very burdensome task, and the 

public participation process too complex an undertaking.
105

 ‘The cost in resources 

and time would probably not make the SEA cost-effective’ if attempt is made to 
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involve the full range of stakeholders in the process.
106

 But for now, this concern may 

be largely minimised by the fact that in reality, empirical research shows that there is 

generally low public will to participate in SEA procedures or comment on SEA 

decisions due to the rather abstract character of plans, programmes and policies and 

the fact that these strategic issues do not give rise to immediate concerns (like 

specific projects do) and have only an indirect impact on the public.
107

 The public is 

generally more enthusiastic about decision-making processes at the project stage 

which will have a direct impact on them, their livelihoods and their properties; and 

Nigeria-based empirical research reflects this point quite well.
108

 However, with more 

public enlightenment on the value of participating in SEA procedure, and as the 

practice of SEA becomes popularised over time, it is reasonable to foresee a general 

improvement in public interest in the process.         

Yet, public input is vital in SEA and experience from countries where SEA is 

practised reveals that the position of the public is usually represented mainly by 

pressure groups and other representatives at this level of decision-making.
109

 

Similarly, ‘selected “focus groups” of representatives of key stakeholders to provide 

public input on a continual basis’ has also been proposed as way of ensuring a 

reasonable measure of public scrutiny and input in SEA and ensuring the 

sustainability and manageability of the process at the same time.
110

 These measures 

for allowing public input in SEA could be adopted in Nigeria should a binding SEA 

procedure be put in place.  

Lastly, it is important to note that the success of public participation in a SEA 

procedure, and of the SEA itself, ‘is heavily dependent upon the availability of 

environmental information which is easily accessible and on a nature and scale that is 

appropriate to the area being studied’; such will include information on the nature, 

scale and location of likely future development and those borne out of the ability to 
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predict impacts on that large scale, in terms of time and space.
111

 Unfortunately, most 

information of this nature and scale does not always exist (especially in developing 

countries like Nigeria), and unreliable data and indefinite predictions will likely 

undermine public support for SEA and the plans, programmes and policies that result 

from it.
112

 So when a formal SEA procedure becomes a reality in Nigeria, this will 

surely necessitate capacity-building for the staff of the relevant public authorities, and 

possibly, partnership with other institutions with the required expertise to piece 

together such information properly, in order to ensure faithful compliance with their 

obligation under section 2(1) of the FOI Act to record and keep all information 

related to their functions. This will consequently help to make public participation in 

SEA procedures in Nigeria effective, and the procedure itself, successful.  

3.2. Public Participation Concerning Executive Regulations and Other Legally 

Binding Instruments 

For the many benefits it carries, Nigeria certainly needs to imbibe this widely 

recognised practice. Currently in Nigeria, the public has ‘little or no opportunity to 

meaningfully partake in the design or formulation of regulatory law’, including those 

relating to the environment.
113

 This is despite the fact that public willingness to 

participate in law-making in Nigeria appears relatively higher than their interest to 

engage with the less popular and non-binding plans, policies and programmes. Little 

wonder why many Nigerian laws relating to the environment have enraged the public 

over the years, seeing that they did not benefit from adequate public input and so do 

not reflect, and in most cases, completely run counter to public  values and wishes, 

especially as it relates to the environment. An example of such an environment-

related law which has continued to enrage the Nigerian public is the fundamental 

1978 Land Use Act
114

 (discussed in chapter 2) which was promulgated 

undemocratically under military dictatorship and completely revolutionised land 
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tenure system in Nigeria, vesting all lands in the state.
115

 The generally weak 

character of the EIA Act, especially its public participation element, is, arguably, 

largely also a result of the dearth of public participation in its formation process, 

being a product of military dictatorship.  

And not much has changed with respect to the level of public participation in 

(environmental) law-making in current democratic Nigeria, even though one may 

sometimes hear of a ‘public hearing’ being held with respect to the formation/revision 

of certain laws at the federal level, but hardly at the state/local levels of government. 

Seemingly admitting the dearth of public participation in the (environmental) law-

making process in Nigeria and of the need for it, the Deputy Senate President of 

Nigeria at a recent international conference on ‘Law Reform and Law-making 

Process in Nigeria’, conceded that:  

If we must get better laws, then we must first endeavour to get the lawmaking 

processes right and in tandem with global best practices. If we must also get our 

law making processes right, then, we must necessarily…enrich interface 

between it [the legislature] and other critical stakeholders such as the…civil 

society, etc… It serves the general interest of the polity if inputs are made into 

laws while they are in the making rather than practically ambushing them in the 

courts… If we must tag our laws as people’s laws, it is only reasonable and 

moral for the process to be a [sic] truly people-driven.
116

 (Emphasis added) 

The Deputy Senate President further stated that ‘public hearing’ should be 

taken as a ‘critical lawmaking process’ and not as a ‘mere fulfilment of legislative 

ritual or ‘righteousness’’.
117

 He particularly stressed ‘the need to integrate the larger 

population of Nigerians residing in the rural areas into the law reform and lawmaking 

process’. Expressing concerns about the barriers of illiteracy, especially as it relates 

to the concept of statute law (reform) and the law-making process, as well as the 
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mobility of rural dwellers, many of whom are economically disadvantaged, the 

Deputy Senate President remarked thus: ‘unless we find a way of properly integrating 

our rural populations as active participants in the process of making laws under which 

they are compelled to live, we would have short-changed the greater majority of 

Nigerians’.
118

 

The position of the Deputy Senate President expressed above is a welcome 

one, especially in relation to environmental law. The Executive branch of government 

in Nigeria should also take heed of the Deputy Senate President’s views, as some 

statute laws in Nigeria give the Executive arm of government the power to make 

subsidiary regulations within the ambits of the main statute law;
119

 the prescriptions 

of best practice also covers such regulations. It is, however, hoped that those words 

by the Deputy Senate President will translate into action in the near future at federal, 

state and local levels of government, especially in respect of environmental law. 

Also, in order to avoid a clumsy implementation of this intention it will be advisable, 

at least, to lay down a formal procedure that will help guide public participation in 

law-making processes. Furthermore, the public and NGOs are expected to be 

proactive in demand for this opportunity, seeing governments hardly create such 

without a level of sustained pressure from the people.  

4. ENFORCING THE RIGHT TO PARTICIPATE IN ENVIRONMENTAL 

DECISION-MAKING 

This section mainly relates to public participation in environmental activity-

specific decisions which best practice prescribes should be justiciable, as against 

participation in non-activity-specific decisions which have relatively weaker 

provisions, and for which Nigeria has no formal procedure. As alluded to in the 

preceding chapter, access to judicial bodies and adequate remedies are needed to 

contribute to ensuring that provisions for public participation in environmental 

decision-making processes are taken seriously by the relevant authorities, properly 

implemented, and not observed in the breach. In fact, a law (like the EIA Act) that 

provides for environmental public participation is generally inadequate if it does not 
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adequately provide for the justiciability of acts and omissions relating to the 

observance of its provisions.
120

 

The EIA Act does not clearly provide for, and elaborate on the right of 

aggrieved members of the public concerned to challenge the substantive and 

procedural legality of any decision, act or omission under the EIA Act judicially. The 

EIA Act merely provides in section 57 that ‘[a]n application for judicial review in 

connection with any matter under this Act shall be refused where the sole ground for 

relief established on the application is a defect in form or a technical irregularity’. It 

would be difficult to argue that a complete denial of participation on the basis that it 

was a technical irregularity or a defect in form would be upheld by the courts. 

Arguably however, that provision largely bars members of the public concerned from 

subjecting to judicial review acts and omissions that negatively impact on their ability 

to participate effectively under the Act, or the procedural legality of the Agency’s 

final decision. This is so given that most of the elements of public participation that 

make the process effective and meaningful as discussed above (e.g. as it relates to the 

provision of environmental information and the timing – initiation and pace – of 

public participation) can easily be classed as ‘forms’/‘technicalities’,
121

 and so any 

‘defect’ or ‘irregularity’ as to how they are implemented will not be justiciable. This 

is clearly contrary to best practice and will need to be revised. 

In addition, unlike the FOI Act, as the EIA Act does not specify those with the 

right to file an action under the Act, the issue then falls to the general standing rule in 

Nigeria. Unfortunately, the general standing rule in this regard is generally very 

restrictive,
122

 as it is based on the controversial ‘civil rights’ test laid down by Bello 

J.S.C, in the case of Adesanya v President of the Federal Republic of Nigeria
123

 thus: 

‘standing will only be accorded to a plaintiff who shows that his civil rights and 
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obligations have been or are in danger of being violated or adversely affected by the 

act complained of’.
124

 Those who can pass this ‘civil rights’ test and go on to file a 

suit are further narrowed down by extensive case law which has questionably 

construed ‘civil rights’ in that test to mean ‘private legal right’.
125

 And even the 

standing test of ‘sufficient interest’ in the Application for Judicial Review procedures 

under various the rules of courts in the country
126

 which should ordinarily be 

interpreted in a more relaxed, liberal manner, must now meet the more restrictive 

requirements of the ‘civil rights’ test.
127

 However, unsettling the field, a few court 

decisions have deviated from the norm in favour of broader standing.
128

 According to 

Ogowewo, ‘the position now seems to be that the courts proceed on a case-by-case 

basis, intuitively deciding who should have standing’.
129

 But overall, to a large extent, 

courts continue to follow the ‘civil rights’ test which is restrictive and, at best, 

seemingly confused.
130

     

According to Ogowewo, this standing rule has a ‘court-closing’ effect, and it 

‘immunizes from judicial review a substantial aspect of the [non-]exercise of 

governmental power’.
131

 The rule’s fixation with ‘private legal rights’ especially, will 

significantly prevent NGOs and many concerned individuals from seeking review of 

actions and omissions relating to the EIA Act and laying claim to the participatory 

opportunity provided thereunder, contrary to the wider rule of standing reflected by 

best practice.  
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Instructive here is the popular case of Oronto Douglas v Shell Petroleum 

Development Company Nigeria Limited and Ors,
132

 where the plaintiff sued the 

defendants – the Nigerian federal government, the NNPC, together with several oil 

companies – which had together set up the multi-billion dollar Nigerian Liquefied 

Natural Gas project at Bonny, for non-compliance with the EIA Act. Claiming 

declaratory and injunctive reliefs, the plaintiff sought to restrain the defendants from 

commissioning and operating the project which fell under the EIA Act, until an EIA 

was carried out with active public participation from those to be affected. The court 

struck out the case on the ground that the plaintiff had no standing to sue. Belgore, 

C.J., held that ‘the plaintiff shows no prima facie evidence that his [private] right was 

affected nor any direct injury caused to him’ by the non-compliance with the EIA 

Act.
133

 This decision was reached despite the plaintiff’s lawyer’s argument that 

Douglas had both a private interest in the suit as a native of a village affected by the 

project, and a public interest as a well-known environmentalist.  

Although the Court of Appeal (CtA) set aside that decision and remitted the 

case back to the Federal High Court (FHCt) for retrial on the grounds that the FHCt 

had breached a number of procedural rules, the retrial did not proceed because the 

project had been completed by the time the CtA delivered its decision in December 

1998.
134

 Ogowewo has, however, argued that even if the retrial had taken place, the 

same result would still have been reached if the plaintiff failed to show how his 

private legal right had been violated and that ‘[i]t makes no difference that s. 7 of the 

[EIA] Act makes provision for public involvement in the decision-making function of 

the environmental agency, since this does not confer a civil right’ at least going by 

the courts restrictive jurisprudence on the ‘civil rights’ test.
135

 However, an easy route 

for ensuring wide access to justice with respect to the issue of public participation in 

environmental decision-making is to avoid this restrictive and unsettled water of the 

general standing rule, and create a separate system under the EIA Act, just like the 

FOI Act, which specifies those who can bring an action under the Act. 
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In addition, best practice requires that existing review procedures be fair and 

equitable, and provide adequate and effective remedies. In the light of the above 

discussion, one can hardly say that these criteria are being met in Nigeria with respect 

to public participation in environmental decision-making. Best practice also requires 

that existing review procedures be timely. Generally, this is another criterion that 

litigation under the EIA Act will be difficult to meet considering that ‘delay in the 

disposal of cases’ as identified by empirical research,
136

 has been a major barrier to 

access to court in Nigeria, mainly due to congestion of cases in the courts. It is not 

uncommon to find a case lasting up to 10 years in court before final judgment is 

delivered. The provision for a summary procedure similar to that in the FOI Act 

discussed in chapter 5 would help improve the situation under the EIA Act.  

Furthermore, such review procedures are not to be prohibitively expensive 

according to best practice. Again, supported by empirical research,
137

 litigation under 

the EIA Act may frequently fall short of this criterion considering the usual 

substantial court and lawyers’ fees and the cost of expert witnesses, together with the 

potential for such cases to drag on in court, all viewed in the light of the relatively 

high level of poverty in the country. In addition, currently, Nigeria’s legal aid scheme 

does not apply to the provisions of the EIA Act. In this light, in line with the best 

practice recommendation, it is reasonable for the EIA Act to go beyond its sole 

‘judicial review’ provision, and provide also for the usually simpler, cheaper and 

faster administrative review procedure, as a way of tackling some of the challenges 

related with accessing courts in Nigeria, e.g. high expenses, excessive delays in 

disposing cases, and complex court procedures. Although a new independent and 

impartial administrative body could be created for the purpose of ensuring adequate 

enforcement of public participatory rights under the EIA Act, the capacity of the 

National Human Rights Commission (which is largely independent of government) to 

undertake the responsibility could certainly be explored and bolstered, if necessary, 

especially given the human rights nature of the right to participate in environmental 

decision-making processes. However, what is most urgent now, is for a right to 

review to be provided for under the Act with an adequate right to sue given to the 
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public before further talks of improving the system in line with best practice can 

reasonably be made.  

Apart from the possible civil actions under the EIA Act, section 60 of the Act 

provides that [a]ny person who fails to comply with the provisions of this Act shall be 

guilty of an offence under this Act and liable on conviction in the case of an 

individual to ₦100,000 [£400] fine or to five years' imprisonment and in the case of a 

firm or corporation to a fine of not less than ₦50,000 [£200] and not more than 

₦1,000,000 [£4000]. However, this provision is mainly a ‘paper tiger’ considering 

that none of the entities that have breached the EIA Act are known to have been held 

to account under it. This is because such criminal provisions are only enforceable by 

or with the permission of the government, which actually lacks the political will to do 

so against its own agencies and major corporations considering the ‘overwhelming 

influence’ the latter have over government agencies.
138

 Apart from these, the meagre 

fines to be imposed for violating the Act, which fines have not been reviewed 

upwards in the 20-year history of the Act, is arguably a testament to the governments 

lack of will in ensuring adequate compliance with the Act and deterring potential 

defaulters. This further highlights the need for an effective private enforcement 

system under the Act. 

Given the above restrictions on public access to court as it relates to the EIA 

Act, little wonder environmental NGOs and concerned individuals hardly ever 

commit scarce resources to challenging non-compliance with the Act, especially in 

relation to the participation opportunities it provides. Therefore, as Ako stated, ‘there 

is yet to emerge a legal decision that posits that public participation is legally 

enforceable in Nigeria’.
139

 Relevant government agencies and developers are by now 

aware of the difficulties which the public have with enforcing the EIA Act, and thus, 

disregard its provisions when it suits them. In fact, in addition to the exposition made 

so far, according to an EIA expert who had worked with oil companies in Nigeria for 

decades, ‘EIAs should be done at an early stage when decisions have not been taken 

and you can look at options. But in Nigeria the EIA is often done after the decisions 

have been taken. Sometimes the EIA is done after work has already started. I have 
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visited one site where the work was completed before the EIA was done’.
140

 

However, the difficulties in accessing courts have contributed to the feeling of 

frustration among the populace leading to the employment of extra-judicial means 

(like sabotaging of oil installations and kidnapping of oil workers) to settle scores.
141

 

And according to Chima Williams, the EIA Act must, among others, be brought up to 

speed with ‘international best practice’ in order to ensure the effectiveness of the 

regime,
142

 and a key element in achieving this is for the public to build and maintain 

pressure on the government in relation to this issue.
143

  

5. CONCLUSION 

In summary, the above analysis and comparison shows that the Nigerian 

regime on public participation in environmental decision-making processes, 

especially as it relates to specific projects, achieves some standards reflected by best 

practice. Nevertheless, the general discussion demonstrates that the Nigerian law and 

practice on the subject critically falls short of best practice and needs to be radically 

improved in line with the best practice elaborated in the preceding chapter, in 

consideration of the prevailing non-legal realities in the country. The EIA Act is 

largely anachronistic and poorly drafted, and given its undemocratic and military 

background, is generally not in tandem with basic democratic norms of transparency, 

accountability and public participation. It must be reviewed with the aim of 

engendering and making effective the practice of public participation in 

environmental decision-making. The poor attitude of government agencies to the 

implementation of the Act is reminiscent of their long history public exclusion, and 

reorientation must be part of the measures to make them more open to sharing 

environmental governance with the public.  

In addition the lack of adequate mechanisms for public participation in non-

project-specific environmental decision-making processes is obvious in Nigeria, and 

concrete steps needs to be taken to reverse the situation. The general and relatively 
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low public pressure to participate at those higher levels, or the fact that international 

legal provisions for those levels of decision-making contain the least prescriptive 

requirements, should not be a reason for the Nigerian authorities to neglect taking the 

recommended action in those regards, considering their strategic nature. On the 

whole, improvement of the Nigerian law and practice with respect to public 

participation in the various decision-making processes discussed is vital for the many 

reasons stated in chapters 2 and 3. 
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Chapter 8 

CONCLUSION 

 

This thesis proceeded from the standpoint that the drive for effective public 

participation, in terms of access to environmental information and decision-making 

processes, is rooted in human nature and widespread in human culture; and that 

Nigerians and Nigeria were not exceptions. Little wonder why, as earlier noted, the 

concept is an integral part of human rights law from which the environmental 

perspective discussed in this thesis generally sprouted and is based on. Given the 

potential positive influence of public participation in environmental matters on the 

environment and human wellbeing, numerous international environmental regimes 

have also sought to oblige/commit states to guarantee adequately the public right to 

access environmental information and decision-making processes. As highlighted, 

Nigeria is bound by or committed to many of these international environmental 

regimes, and is thus expected to develop laws and practices that ensure adequate 

public participation in environmental matters. In addition, apart from this legal 

motivation, the relevance of public participation to proper and sustainable societal 

and environmental development in Nigeria as already discussed, are fundamental 

reasons for Nigeria to ensure that the twin elements of public access to environmental 

information and decision-making processes are effectively guaranteed in the laws and 

practices of the country. 

Thus far, a valuable contribution of this thesis to the procedural 

environmental law field is the transnational comparative methodological approach it 

employs to assess and recommend improvements to laws and practices relating to 

public participation in environmental matters in Nigeria. The elaborate justification 

and use of the norms in the Aarhus Convention, blended with similar norms from 

other international environmental regimes, to develop a body of international best 

practice principles that are politically and legally relevant to Nigeria fulfilled a dual 

function. Firstly, it enabled an informed assessment of whether or not, or to what 

extent Nigeria’s laws and practices are in compliance with its international 

procedural environmental obligations and commitments, as well as provided a basis 
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for recommending remedial actions where gaps were revealed to better enable 

Nigeria meet those obligations and commitments. Secondly, in achieving the first, 

the approach also helped to identify broadly why the laws and practices on 

environmental public participation in Nigeria may not be effective or may run into 

problems, and how such a situation may be addressed.  

On the whole, the usefulness of the methodological approach is not limited to 

the Nigerian context, but will arguably be useful for other countries, especially those 

that share similar international environmental law commitments with Nigeria. More 

than this, the methodological approach of the thesis also demonstrated in broad terms 

the usefulness of the Aarhus Convention, in this case, not as a binding document to 

be enforced vis-à-vis parties to it, but, arguably, as an authoritative reflection of a 

burgeoning set of general principles of international environmental law which can be 

used as a widely acclaimed and effective interpretative guide in non-treaty contexts.  

Furthermore, public access to environmental information is one of the two 

elements of environmental public participation dealt with in this thesis. The 

discussion basically exposed ‘Nigeria’s’ history of relative openness in pre-colonial 

traditional governance, its century of official secrecy initiated during its colonisation, 

and how far the country has come in this regard since its return to democratic rule in 

1999 and the enactment of the Nigerian 2011 FOI Act. In this regard, a thorough 

discussion and comparative analysis of Nigeria’s recent FOI Act, together with the 

general state of its implementation thus far, was undertaken. The analysis found that 

considerable strides towards achieving standards reflected in international best 

practice were achieved with the enactment of the FOI Act. The findings confirm that 

some core provisions of the FOI Act are essentially sound and in line with best 

practice; and in a few instances, they even go beyond it. This has helped engineer the 

gradually unfolding practice of ensuring public access to (environmental) information 

that would never have been released to the public prior to the enactment of the Act. 

However, the comparative discussion equally uncovers weaknesses and gaps in 

certain provisions of the Act (and access practices), and, reveals that the older and 

more entrenched traditions of official secrecy have partly been maintained via liberal 

exemption provisions. These findings led to recommendations for the improvement 
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of the Act and its implementation, in line with best practice, in order to better ensure 

public access. 

The second public participation element that forms the other part of the thesis 

is public participation in environmental decision-making processes. The analysis of 

this issue essentially unravelled ‘Nigeria’s’ history of relative participative pre-

colonial traditional governance, the transformation to public exclusion from processes 

of governance for many decades as initiated in the wake of colonialism, and the 

progress the country has made in this regard since the promulgation of the 1992 EIA 

Act. However, unlike the case with access to environmental information, the 

comparative analysis and discussion in this regard revealed that Nigeria would seem 

to have made very little progress in the aspect of ensuring public access and 

participation in environmental decision-making processes, despite the existence of the 

EIA Act to that effect for more than two decades now. The EIA Act which embodies 

the provisions on public participation in environmental decision-making on specific 

activities was shown to be largely inadequate in achieving the latter. And considering 

the interrelationship between the two elements of public participation as earlier noted, 

it may be safe to conclude that the general lack of (meaningful) public access to 

environmental decision-making processes partly limits the usefulness of the recently 

acquired public right to access environmental information. This is so considering that 

member of the public may not be able to full deploy relevant environmental 

information which they have accessed to influence some major environmental 

decision-making processes that affect their lives. 

The provisions of the EIA Act, which are largely anachronistic and fall below 

international best practice, were also argued to have provided the enabling 

environment for government agencies and developers to exclude the public from 

environmental decision-making processes on a regular basis. This weakness of the 

EIA Act and its inability to engender better practices on public participation cannot 

be separated from its undemocratic and military background. In this light, the EIA 

Act was generally recommended for urgent comprehensive review in order for the 

practice of public participation in environmental matters to be enhanced and made 

effective in Nigeria, and for the country to come into compliance with its 

international obligations and commitments in this regard. In addition, further 
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discussion on this theme revealed the lack of an existing formal procedure for public 

participation in plans, programmes, policies and legislations/binding measures 

relating to the environment. In this regard, the point was made that given the 

importance of public participation at these levels of decision-making which, if 

missed, could seriously and negatively complicate matters further down the road to 

development, there is the need for Nigeria to develop formal (binding) measures that 

would enable the voice of the public to be heard at those levels.  

However, drawing on earlier discussions, it is clear that improvements to laws 

and practices on public access to environmental information and decision-making 

processes in Nigeria would have to take due account of the socio-political and 

economic realities of the country, like the issues of illiteracy, poverty, official 

corruption, language diversity etc. Recognition of these was seen to be crucial to the 

successful reform and implementation of any law concerning public participation. 

Also, the point was made that consideration must be given as to how the rapidly 

growing use of ICT in the country can be engaged to further contribute in enabling 

effective public participation in environmental matters among the relevant segment of 

the public. In fact, to ensure sustainable environmental public participation, while 

taking these non-legal factors into consideration in the meantime, the Nigerian 

government must sit up and radically tackle the problems of the elements that are 

crucial to effective environmental public participation; e.g. if poverty and illiteracy is 

drastically reduced, the public will be better armed to engage in participation in 

environmental governance, and if public understanding of English language is 

improved, the need to spend resources on translation will be reduced.  

In general, the analysis in this thesis showed a fairly significant level of 

government hesitation or weak political will to enforce and give effect to the 

available laws in the country relating to public access to environmental information 

and participation in decision-making processes. Obviously, this attitude must change 

if environmental public participation is to be enhanced in Nigeria and its benefits 

delivered to society, considering that public institutions are naturally well placed to 

play a significant role in fostering appropriate implementation and enforcement of 

environmental procedural rights in the polity. For example, earlier discussion in this 

thesis generally highlighted the strategic responsibilities placed on public entities like 
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the Nigerian Attorney General of the Federation and NESREA to implement and 

ensure compliance with the FOI Act and the EIA Act, respectively, how they have 

carried out some of their duties and the room for improvement. The discussion in this 

regard also touched on the key role public institutions can play in ensuring alternative 

non-judicial enforcement of environmental procedural rights as a way of helping 

aggrieved members of the public scale the barriers to accessing justice in Nigeria.  

The Nigerian government must engage in self-reorientation, and faithfully 

commit itself, not just to reworking the country’s laws on environmental public 

participation in line with best practice, but to serious and innovative implementation 

of their provisions, in a manner befitting the transition from an era of dictatorship to 

one of democracy. An important starting point for the reflection of this required 

political will to ensure a thriving system of environmental public participation would 

be the government’s provision of adequate resources to realise the objectives of 

environmental public participation laws. Finally, the valuable role of consistent 

public pressure on public institutions to ensure adequate laws on environmental 

public participation and, importantly, their faithful and innovative implementation, 

cannot be understated.  
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