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ABSTRACT

This thesis investigates the characteristically unitary nature of the children’s hearings
system (“CHS”) by reference to legal process and decision-making practice. It argues
that it is possible to distil from the system’s constitutional document, the Kilbrandon
Report, a general philosophy (herein termed the “Kilbrandon ethos) which should,
in principle, underlie the current practice of the CHS. Broadly, this ethos rests on the
unitary nature of the system, which involves dealing with all children “in trouble”
alike, procedurally and philosophically, whether it is their own actions or those of
others that bring them to the attention of the system’s gatekeepers. The thesis argues
that it follows from the Kilbrandon ethos that all children referred to children’s
reporters (“reporters”), and by reporters to children’s hearings, ought to be dealt with
in a similar manner, irrespective of the reason for which they are referred, and
thereby explores whether differences in process and decision-making practice apply
to different “types” of referral. Bringing together juvenile justice theory, original
archival research, doctrinal analysis, classification theory, and the findings of an
empirical study on reporter decision-making, the thesis contends that, while the
Kilbrandon ethos has proved remarkably resilient, there are, nevertheless, indications
that grounds of referral are not entirely interchangeable as access points to the CHS.
In particular, it finds that referrals based on the offence ground and, more broadly,
referrals based on grounds relating to the child’s conduct, are dealt with differently
from referrals based on care and protection grounds. The thesis considers the
implications of such differences in approach and explores possible responses to

bolster the Kilbrandon ethos in practice.



CHAPTER 1: INTRODUCTION: A STUDY ON THE UNITARY
NATURE OF THE CHILDREN’S HEARINGS SYSTEM

1.1: CONTEXTUALISATION

This thesis investigates adherence to the “Kilbrandon ethos” in the CHS. The CHS is
Scotland’s integrated juvenile care and justice system. It recognises that children
who offend and children who require care and protection often have similar
backgrounds and needs and so deals with such children through the same legal
process and according to the same principles of welfare. This unified approach
towards all children “in trouble,”' was established by the influential Report on
Children and Young Persons” (“The Kilbrandon Report™) and, so, is understood as

constituting the “Kilbrandon ethos” of the CHS.

The thesis conceptualises that ethos as comprising two surviving aspects of the
Kilbrandon reform: first, the use of an integrated decision-making forum for all
children in need of compulsory measures of supervision, whether they come to the
attention of the system’s gatekeepers through their own actions or those of others;
and, second, the absolute application of welfare principles to all such children.’ The
thesis demonstrates that the Kilbrandon ethos is deeply embedded within the practice
of the CHS, in accordance with which it is accepted that the system draws little, or
no, distinction between children who offend and children who require care and
protection: its primary concern being the needs, rather than the deeds, of any child so

4
referred.

The thesis argues that a consequence arising from the Kilbrandon ethos is that there
ought to be unity, in terms of procedure and decision-making, between all referral
types in practice. The objective is to examine whether differences in process and

decision-making practice apply to different “types” of referral. The role of the

' C.J.D. Shaw (1966) “Children in Trouble,” British Journal of Criminology, Vol.1, pp. 112-122.

> C.).D. Shaw (1964) Report on Children and Young Persons (Scotland), Cmnd. 2306, (Edinburgh: HMSO); S. Asquith (ed.)
(1995) The Kilbrandon Report: Children and Young Persons Scotland, Children in Society Series (Edinburgh: HMSO).
Hereinafter “The Kilbrandon Report.”

? See, Children’s Hearings (Scotland) Act 2011, ss. 25 & 67(2).

* See, K. Norrie (2011) Children’s Hearings: Past Problems and Challenges for the Future, 25" November 2011, at p. 3.
Available from: http://www.gov.scot/Resource/0038/00386948.docx (Accessed on: 17/11/2016): “Children’s hearings deal with
both children who have been offended against, and children who themselves offend. This was a very deliberate and central
feature of the Kilbrandon Report, for their central finding, or their central intellectual judgment, was that the heart of the issue
in all cases in which children come before the courts is a breakdown in good parenting. It follows directly from this finding that
both sets of childrenshould be treated in exactly the same way, and should be subject to the same legal processes and with the
same potential outcomes.”




reporter, the gatekeeper to the CHS, is central to the testing of the Kilbrandon ethos.
This is because it is the reporter who decides whether a child should be brought
within the ambit of the system and, if so, on which basis: that is, on ‘“care and

,’5 (13

protection,™ “offence,”® or, as this thesis originally contends, “conduct”’ grounds.

The Kilbrandon ethos, as conceptualised herein, is essentially concerned with
treating children “in trouble” alike. This thesis is concerned with identifying how
such children come to be differentiated, and whether that subsequently leads to
differences in process and gatekeeping decision-making practice, or is perceived by
reporters to lead to differences in dispositive practice, between different types of
referrals. In order to do so, it originally schematises the grounds upon which children
can be referred to hearings® and identifies three major referral types within the

”9 (13

current practice of the CHS, namely: “care and protection,”’ “conduct”'® and

“offence.”!!

A major contention is that it is reporters who are responsible for
assigning the referral type at the gatekeeping stage, drawing an original distinction,
along the lines of choice, between their exercise of discretion and professional
judgment. In so doing, the thesis contends that reporters have discretion to choose
the most appropriate ground of referral to found upon in referring children to
hearings; effectively classifying referrals as belonging to a particular type at the

gatekeeping stage.

The thesis examines the ways in which that designation process plays out in practice:
particularly, it explores the theoretical and practical implications of classificatory
practices performed by reporters in choosing the most appropriate ground of referral.
It examines whether, and to what extent, the assigned referral type influences
procedures, decision-making practice and disposal practice. The aim is to explore
and investigate the Kilbrandon ethos so as to discover whether, in practical terms, all
children are subject to a unified approach within the CHS. Procedural and
discretionary disparities between different referral types are identified, and

contradictions in policy and practice highlighted, which go against the grain of the

* See, Children’s Hearings (Scotland) Act, ss. 67(2)(a) — (i) & (p) — (q)-

¢ Ibid, s. 67(2)(j).

7 Ibid, ss. 67(2)(k) — (0).

¥ See, Children’s Hearings (Scotland) Act 2011, ss. 67(2)(a) — (q).

° Based on the “care” grounds contained in ss. 67(2)(a) — (i) & ss. 67(2)(p) — (q) of the 2011 Act.
' Based on the “conduct” grounds contained in ss. 67(2)(k) — (o) of the 2011 Act.

' Based on the “offence” ground contained in s. 67(2)(j) of the 2011 Act.



Kilbrandon ethos upon which the CHS was founded and its practice, ostensibly, is

based.

1.2: IDENTIFICATION

The Kilbrandon Report recognises that children who offend and children who require
care and protection typically have similar backgrounds and needs: the legal
distinction between the groups of children generally being artificial and of limited
practical significance.'” A considerable body of research has engaged with this
normative proposition by examining the social backgrounds of children “in trouble”
and highlighting circumstantial similarities between them.'’ However, no existing
research has questioned whether the groups of similar children are dealt with in a
similar manner in practice. This research is the first study of its kind to define and
assess the implications of the Kilbrandon ethos to practice. It makes an original
contribution to knowledge by exploring — doctrinally, theoretically and empirically —

adherence to that ethos.

The specific focus on the role of the reporter in this work makes an additional
contribution to knowledge. Just as the CHS is a creature of the Kilbrandon reform so
too is the reporter, who has been the central professional decision-maker in the
children’s hearings process since its inception. Limited research'® has examined
specifically the reporter’s role, with very little known about the qualitative nature of
reporter decision-making, including the extent of discretion and judgment exercised

in deciding whether, and on which basis, children should be referred to hearings.

This gap in the existing body of research was highlighted by Martin and Murray at a
relatively early stage of the system’s operation. They called for empirical inquiry

into all aspects of the CHS, but particularly into “the very considerable discretionary

2 The Kilbrandon Report, at para.13.

" See, L. Waterhouse et al (2000) The Evaluation of Children’s Hearings in Scotland, Vol. 3: Children in Focus (Edinburgh:
Scottish Office Central Research Unit); L. Waterhouse & J. McGhee (2002) “Children’s Hearings in Scotland: Compulsion and
Disadvantage,” Journal of Social Welfare and Family Law, 24(3): 279 — 296; L. Waterhouse, J. McGhee & N. Loucks (2004)
“Disentangling Offenders and Non-Offenders in the Scottish Children’s Hearings: A Clear Divide?” The Howard Journal,
43(2): 164 — 179; 1. Gault (2005) Study on Youth Offending in Glasgow (Stirling: SCRA); SCRA (2007) Children Referred to
the Reporter with Low Levels of Offending (Stirling: SCRA); J. McGhee & L. Waterhouse (2007) “Classification in Youth
Justice and Child Welfare: In Search of the Child”, Youth Justice, 7(2) 107-120; SCRA (2008) Children Who Present a Serious
Risk of Harm (Stirling: SCRA); L. McAra & S. McVie (2010) “Youth Crime and Justice: Key Messages from the Edinburgh
Study of Youth Transitions and Crime,” Criminology and Criminal Justice, 10(2) 179-209.

' See, F.M. Martin, S.J. Fox & K. Murray (1981) Children Out of Court (Scottish Academic Press) Chapter 5: Reporters’
Discretion, pp. 64 — 92; C. Hallett ez al. (1998) The Evaluation of Children’s Hearings in Scotland: Volume 1 Deciding in
Children’s Interests (The Scottish Office Central Research Unit); I. Kurlus, L. Hanson & G. Henderson (2014) SCRA Research
Report: Children’s Reporter Decision Making (SCRA: Stirling).



powers” exercised by reporters in the course of their decision-making.'> Only three
major empirical studies'® have since examined the reporter’s role: the majority were
conducted under previous statutory regimes and primarily adopted quantitative
methods.'” Moreover, none of the existing studies have explored any potential
differences in gatekeeping decision-making practice based on the type of referral.
There is, therefore, a specific need to examine reporter decision-making in its current
context; to better understand its qualitative nature; and, to assess whether different

decision-making practices and considerations apply to different referral types.

1.3: JUSTIFICATION

This thesis draws upon law and social science disciplines. It adopts a mixed methods
approach by employing doctrinal, theoretical and empirical means to evaluate the
Kilbrandon ethos in practice. A doctrinal approach allows children’s hearings law,
policy and procedure to be assessed in light of the Kilbrandon ethos, in order to
examine whether the governing legislation and associated processes distinguish
between children referred to hearings on the basis of different grounds of referral. A
theoretical approach allows the gatekeeping functions of reporters to be analysed in
light of classification theory so as to posit that, via the exercise of discretion,
reporters classify referrals by reference to the type of ground deemed to be most
appropriate, and to explore the theoretical consequences of this classification
process. An empirical approach allows the qualitative nature of gatekeeping
decision-making to be explored, and the influence of the assigned referral type on
subsequent gatekeeping and dispositive decision-making practice to be investigated.
Particularly, this permits two central hypotheses to be empirically tested: first, that
reporters have discretion to choose the single most appropriate ground of referral,
effectively classifying referrals as belonging to one of the three major referral types
identified; and, second, that there is, or there is perceived to be, an interaction
between the assigned referral type and the subsequent decision-making practices

adopted by reporters and children’s hearings. In this way, a doctrinal, theoretical and

' F.M. Martin & K Murray (1976) Children’s Hearings (Scottish Academic Press) at p. 239.
'® Martin, Fox & Murray (1981) (n.14); Hallett et al. (1998) (n.14); Kurlus, Hanson & Henderson (2014) (n.14).
' See, in particular, Martin, Fox & Murray (1981) (n.14); C. Hallett ef al. (1998) (n.14).



empirical assessment of the Kilbrandon ethos is provided, testing the central claim

that all children “in trouble” are subject to a unified approach in practice.

Its unitary and welfarist nature has been a defining characteristic of the CHS since its
inception. Whilst no existing research has examined potential differences in process
and practice based on referral type, the CHS is (and always has been) structured,
organised and theorised on the basis of no such distinctions being drawn. It is,
therefore, of crucial importance that the implications of the Kilbrandon ethos in
policy and practice are examined. It is hoped that this thesis will serve to highlight
the significance of the Kilbrandon ethos to the CHS and strengthen that ethos in

practice.

1.4: ORIENTATION

The central contention of this thesis is that the CHS is not operating in a strictly
unitary manner; its key findings being that procedural differences in practice apply
uniquely to offence-type referrals, as compared to care and protection and conduct-
type referrals, and that broader discretionary differences in practice apply to both
offence and conduct-type referrals. A tension between cases related to the care
and/or protection of children and those related to the conduct of children is identified
in respect of gatekeeping and dispositive decision-making processes. The thesis
contends that this antinomy between care and conduct is rooted in a toughening of
approach towards those referrals relating to the behaviour of the child, including, but

not limited to, the child’s offending behaviour.

Although the CHS is widely recognised as a welfare-based system,'® this thesis finds
that some characteristics of a justice-based approach operate in practice where
children are referred to reporters, and by reporters to hearings, on offence grounds
and, to a lesser (but nevertheless notable) extent, on conduct grounds. This is found
to be inextricably linked to the typical age of such children, and to involve the

imputation of responsibility in recognition of their simultaneous autonomy and

"®'S. Asquith & M. Docherty (1999) “Preventing Offending by Children and Young People in Scotland” in P. Duff & N. Hutton
(eds.) Criminal Justice in Scotland (Ashgate: Aldershot); C. Hallett & N. Hazel (1998) The Evaluation of Children's Hearings
in Scotland, Vol. 2 The International Context: Trends in Juvenile Justice and Welfare (Edinburgh: Scottish Office Central
Research Unit); C. Hallett (2000) “Ahead of the Game or Behind the Times? The Scottish Children's Hearings System in
International Context”, International Journal of Law, Policy and the Family, 14: 31 — 44; J. Muncie & G. Hughes (2002)
“Modes of Youth Governance: Political Rationalities, Criminalization and Resistance,” in J. Muncie, G. Hughes & E.
McLaughlin (eds.) Youth Justice: Critical Readings (London: Sage) pp. 1 — 18.



vulnerability. Some departure from a strictly unitary and welfarist approach towards
older (particularly teenage) children is identified, as is a typical trajectory from care
to conduct-type referrals. The thesis finds that children are perceived to typically
enter the system on care and protection grounds, proceed to conduct grounds and
graduate to offence grounds. It thus identifies an escalation in referral type over time,
as children, remaining within the CHS, get older. This calls into question the
capacity of the CHS to respond to referrals and intervene effectively before care
issues metamorphose into conduct issues. Overall, the thesis contends that the
practice of the CHS is characterised by two related dichotomies, neither of which sit
easily with the dominant Kilbrandon ethos: first, between welfare and justice-based
philosophies; secondly, between care and conduct-type referrals. The overarching
theme of this work is that offence and conduct-type referrals are treated differently to
care and protection-type referrals. These ideas, arguments and findings are presented

in the following way.

Chapter 2 explores the relevance of the Kilbrandon Report to the current practice of
the CHS. It adopts a predominately doctrinal approach and draws upon juvenile
justice theory and original archival research. It begins by briefly discussing welfare
and justice-based approaches towards juvenile offending, in order to locate the
Scottish model, within a welfare-orientated approach. The Kilbrandon deliberations
and recommendations, their subsequent implementation and development, follow.
The grounds of referral are classified, rejecting the traditional dualism between
“offence” and “care and protection,” so as to identify three major referral types in
current practice, including conduct-type referrals. The chapter concludes by
highlighting the procedural distinctiveness of offence-type referrals due to a number
of unique technical features that apply to them.'® The conclusion, from the outset, is
that the current statutory scheme inhibits the taking of a procedurally unitary

approach towards all referral types.

Adopting doctrinal methods, Chapter 3 focuses on the role and gatekeeping

functions of the reporter. It discusses the Kilbrandon origins of the reporter’s role,

' Namely: the age of criminal responsibility; the criminal standard of proof and evidentiary requirements; and, some quasi-
punitive disclosure requirements. See, Criminal Procedure (Scotland) Act 1995, s. 41; Rehabilitation of Offenders Act 1974, s.
3; Police Act 1997, ss. 112 — 113, discussed in Chapter 2, at 2.5.B.



taking account of significant developments in policy and practice since, in order to
establish that reporters are properly characterised as the “gatekeepers” to the CHS.
The reporter’s functions® are, thereafter, analysed and differences in process for
certain referrals are highlighted.”’ The chapter argues that, by and large, these
differences in gatekeeping process do not, per se, introduce a lack of unity between
different referral types in practice. The chapter concludes by exploring the nature of
reporter decision-making. The concepts of “discretion” and “professional judgment”
are examined: the former being distinguished from the latter along the lines of
choice.?” Reference is made to relevant decision-making guidance in order to
introduce the key argument that reporters have discretion to choose the single most
appropriate ground of referral.” Limitations to the reporter’s discretion to do so are
explored,”* and highlighted as being narrow in scope and decisively weak: the
conclusion is that such limitations could easily be overcome in practice. As such, the
chapter contends that reporters are free to choose the type of ground that they deem

to be most appropriate at the gatekeeping stage.

This posited, Chapter 4 assimilates reporter practice with classificatory practice. It
argues that in exercising their discretion, reporters classify referrals as belonging to
one of the three major referral types. The chapter explores the theoretical
implications arising from the reporter’s choice of ground at the gatekeeping stage. It
draws on kinds™ and labelling theory,*® discrete sub-sets of classification theory, in
order to highlight the interactive nature of human classification.”” In particular,
theories of reaction and interaction are explored and applied to referrals in order to

theorise about reactions to, and interactions between, the assigned referral type and

 See, Children’s Hearings (Scotland) Act 2011, ss. 66 — 69, discussed in Chapter 2, at 3.3.A.

?! See, for example, Criminal Procedure (Scotland) Act 1995, ss. 48 & 49; Antisocial Behaviour Order etc. (Scotland) Act 2004,
s. 12(1), discussed in Chapter 3, at 3.3.B.

2 See, Chapter 3 at 3.4.

3 See, in particular, SCRA (2013) Practice Direction 7: Statement of Grounds — Decision Making and Drafting (Stirling:
SCRA) discussed in Chapter 3, at 3.4.B.

* See, Constanda v. M (1997) S.L.T. 1396, discussed in Chapter 3, at 3.4.B.

» See, for example, M.A. Khalidi (2013) “Kinds (Natural Kinds vs. Human Kinds)” in B. Kaldis (ed.) Encyclopedia of
Philosophy and the Social Sciences (Thousand Oaks: Sage); F. Guala (2014) “On the Nature of Social Kinds” in M. Gallotti &
J. Michaels (eds.) Perspectives on Social Ontology and Social Cognition (Springer); 1. Hacking (1991) “A Tradition of Natural
Kinds,” Philosophical Studies, 61: 109 — 126; M.A. Khalidi (2010) “Interactive Kinds” British Journal of Philosophy, 61: 335 —
360, discussed in Chapter 4, at 4.2.

% See, for example, F. Tannebaum (1938) Crime and the Community (Columbia University Press); E. Lemert (1951) Social
Pathology (New York: McGraw-Hill); E. Lemert (1967) Human Deviance, Social Problems and Social Control (New Jersey:
Prentice Hall); H. Becker (1963) Outsiders: Studies in the Sociology of Deviance (New York: The Free Press); J. Kitsuse
(1962) “Societal Reaction to Deviant Behaviour”, Societal Problems, 9: 247 — 265; K.T. Erikson (1966) Wayward Puritans: A
Study in the Sociology of Deviance (New York: Wiley), discussed in Chapter 4, at 4.3.

*7 See, in particular, I. Hacking (1995) The Looping Effects of Human Kinds in D. Sperber & A. Premark (eds.) Causal
Cognition: A Multi-Disciplinary Debate (Oxford: Clarendon Press), discussed in Chapter 4, at 4.2 & 4.3.



the subsequent gatekeeping and dispositive practices adopted by reporters and
children’s hearings.”® Not only does this provide a theoretical basis for the
designation of referral types by reporters, but it also serves to explain empirical
findings, which evidence that different gatekeeping decision-making practices apply,
and different dispositive decision-making practices are perceived to apply, to

different types of referrals.

Chapter 5 presents the methodology adopted in respect of an empirical study
undertaken on decision-making practice within the CHS, involving qualitative
interviews with over 20% of practising reporters. It contextualises the study, outlines
its aims and objectives, and reflects on the data collection and analysis processes.
The limitations of the study are considered: namely, that it collected data on
reporters’ perceptions of the decision-making and disposal practices of panel
members. As such, it emphasises that findings identifying perceived differences in
dispositive practice based on referral type should be treated with caution, and that the
direct influence of the assigned referral type on the practices of children’s hearings

could constitute the focus of a future study.

Chapter 6 presents original empirical findings on the scheme and nature of reporter
decision-making. It explores the structure and content of gatekeeping decision-
making under the current statutory framework.”” A number of general decision-
making determinants, applicable to all referral types, are identified.”® The chapter
argues that there is a degree of unity in the way in which reporters make gatekeeping
decisions about different types of referrals. Thereafter, it qualitatively explores the
nature of reporter decision-making in order to substantiate the claim that reporters

13 In

exercise discretion to choose the single most appropriate ground of referra
particular, findings highlight the role and importance of those grounds to reporter
practice and confirm that reporters largely follow practice guidance to choose a

single ground only at the gatekeeping stage.’” The findings point to the exercise of

* See, Chapter 4, at 4.4.

¥ See, Chapter 6, at 6.1.

* See, Chapter 6, at 6.1.E.

*! See, Chapter 6, at 6.2.

*2 See, Chapter 6, at 6.2.A — C.



discretion by reporters and empirically support the hypothesis that reporters

designate referrals as belonging to a particular type at the gatekeeping stage.

Chapter 7 presents original empirical findings on the influence of the assigned
referral type on gatekeeping decision-making practice and the perceived influence of
the assigned referral type on dispositive practice. Different gatekeeping
considerations are found to apply to offence-type referrals and, to a lesser extent,
conduct-type referrals.*® These differences are found to be characterised by a shift in
decision-making focus and emphasis, from parent to child, and involve account
being taken of certain justice-orientated considerations by reporters in deciding
whether to refer a child to a hearing. Next, findings are presented which are
suggestive of a similar shift in decision-making focus and emphasis at the disposal
stage, including punitive referral treatment which is perceived by reporters to apply
to both offence and conduct-type referrals.®* Whilst findings are presented to
highlight that the assigned referral type is perceived to influence panel members’
consideration of the referral, the ultimate disposal of the referral is perceived to be

influenced by its gravity, rather than type.*’

Overall, these findings substantiate the claim that the assigned referral type
influences decision-making practice and, further, highlight the tension between care
and conduct issues in practice, thereby supporting the central arguments of this
thesis. The chapter concludes by presenting original empirical findings on the
perceived escalation in referral type, involving a shift from care-type referrals to
conduct-type referrals and, ultimately, to offence-type referrals as children get
older.* It considers the implications of this vis-a-vis the capacity of the CHS to
respond effectively to referrals and considers possible responses. In so doing, it
presents original empirical findings about the potential diversion of children from

offence-type referrals via their alternative referral to hearings on the basis of the

* See, Chapter 7, at 7.1.A — C.
* See, Chapter 7, at 7.2.A — B.
* See, Chapter 7, at 7.2.C.

* See, Chapter 7, at 7.3.
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dedicated conduct ground,’” so as to avoid the potentially stigmatising and punitive

quality of referrals based on the offence ground.*®

Chapter 8 presents the conclusions arising from this thesis. It identifies a procedural
and discretionary lack of unity between different referral types within the current
practice of the CHS, evidencing some departure from key tenets of the Kilbrandon
ethos. Proposals to strengthen that ethos and facilitate the adoption of a more robust

unitary approach are outlined by way of a final conclusion to this work.

The law in this thesis is up-to-date as of 27" February 2017.

%7 Children’s Hearings (Scotland) Act 2011, s. 67(2)(m).
* See, Chapter 7, at 7.3.C.

11



CHAPTER 2: THE KILBRANDON REPORT: ITS EFFECT,
ENDURANCE AND ETHOS

Scotland has long been proud of its unified and welfarist system of juvenile care and
justice: namely, the CHS. Founded on the Social Work (Scotland) Act 1968, the
CHS was introduced in 1971. It originates from the influential Report of the
Kilbrandon Committee, first published in 1964.* Although over 50 years have since
passed, child welfare policy and practice continues to resonate with the Kilbrandon
Report; particularly in light of the passage of the Children’s Hearings (Scotland) Act
2011 (the “2011 Act”). This chapter analyses the continued relevance of the
Kilbrandon Report to the practice of the CHS. It begins by briefly discussing welfare
and justice-based approaches towards juvenile offending in order to locate Scottish
juvenile justice policy within a welfare-orientated model. This discussion is
necessary as a frame of reference because, despite the widespread recognition that
the CHS embodies a welfarist approach,*’ this thesis finds that some elements of a
justice-based approach apply to children referred to reporters, and by reporters, to

hearings on the basis of their own behaviour.

Thereafter, the chapter focuses on the Kilbrandon reform. Taking into account the
Kilbrandon Committee’s deliberations, the Report’s recommendations, their
implementation and subsequent development, the chapter argues that it is possible to
extract a unique and enduring ethos which, in principle, underlies the current practice
of the CHS. The chapter conceptualises and defines that “Kilbrandon ethos” as

»4 are dealt with in a similar manner,

necessitating that all children “in trouble
requiring that they be subject to the same legal procedures and the same welfarist
quality of decision-making. The chapter concludes by evaluating the procedural limb
of the Kilbrandon ethos wunder the 2011 Act, highlighting the technical
distinctiveness of referrals based on the child’s offending behaviour and, thus,

identifying some departure from the Kilbrandon ethos.

¥ Shaw (1964) (n.2).

* Asquith & Docherty (1999) (n.18); C. Hallett & N. Hazel (1998)(n.18); Hallett (2000) (n.18); Muncie & Hughes (2002)
(n.18).

*! Shaw (1966) (n.1).

12



2.1: LOCATING SCOTTISH JUVENILE JUSTICE WITHIN A WELFARE MODEL

The prevention of juvenile offending is a major political and social priority
throughout the world.*> However, conclusive evidence as to the extent to which
children engage in offending behaviour, and the efficacy of official responses to it, is
difficult to ascertain at both the national and international levels.*> Where there exists
some consensus is in the widespread departure, since the 1960s, from welfare-
orientated responses to juvenile offending, based on needs and treatment, towards
justice-orientated responses, premised on proportionality and retribution. *
Accordingly, issues of care and protection and offending are increasingly separated
and, particularly in Western Europe and North America, systems of juvenile justice
are based primarily on punitive, justice-orientated models.”” This stands in sharp

contrast to Scotland, which has retained a unitary and welfarist system since the

introduction of the CHS.

2.1.A: WELFARE VS. JUSTICE

Conceptual frameworks to describe juvenile justice systems have typically been
located around a welfare-justice dichotomy.*® Historically, there has been a tension
between approaches that promote welfare principles so as to paternalistically address
the needs of children who offend, and those which advocate justice principles in
order to protect the rights of children against arbitrary and disproportionate forms of
intervention. However, these models are ideal types and it is uncommon for systems
to typify either exactly. Indeed, welfare and justice models are rarely found in pure
form and it is recognised that most jurisdictions combine elements of both

approaches.” Many theorists have charted how systems of juvenile justice have

# B. Goldson & J. Muncie (eds.) (2006) Youth Crime and Justice: Critical Issues (London: Sage) at p. 3.

# G. Buckland & A. Stevens (2001) Review of Effective Practice with Young Offenders in Mainland Europe (University of
Kent: Europe European Institute of Social Services).

*N. Bala & R.J. Bromwich (2002) “An International Perspective on Youth Justice” in N. Bala, J.P. Hornick & H.N. Snyder
(eds.) Juvenile Justice Systems. An International Comparison of Problems and Solutions (Toronto: Thompson).

* J.A. Winterdyk (ed.) (2014) Juvenile Justice: International Perspectives, Models and Trends (Taylor & Francis). See, also, J.
Muncie (2008) “The ‘Punitive’ Turn in Juvenile Justice: Cultures of Control and Rights Compliance in Western European and
the USA,” Youth Justice, 8(2): 107 — 121.

% Hallett (2000) (n.18).

7 L. Waterhouse & J. McGhee (2005) “International Themes in Juvenile Justice Policy” in J. McGhee, M. Mellon & B. Whyte,
(eds.) Meeting Needs, Addressing Deeds - Working with Young People who Offend (Scotland: NCH)
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travelled back and forth between the two poles over time.* Moreover, it has been
acknowledged that the welfare-justice distinction is diminishing as a clear framework
because: “Youth justice has evolved into a complex patchwork of processes and
disposals, drawing on welfare, justice, retribution, rehabilitation, treatment,
punishment, prevention and diversion.”* Whilst the division between welfare and
justice has become increasingly blurred, it is, nevertheless, the dominant discourse

adopted to describe the global development of juvenile justice systems.

Simply put, the welfare model is based on the assumption that compulsory state
intervention should be directed towards meeting children’s needs, rather than

punishing their deeds.”® Alder and Wundersitz summarise the welfare model thus:

“The ‘welfare model’ is associated with paternalistic and protectionist
policies, with treatment rather than punishment being the key goal. From this
perspective, because of their immaturity, children cannot be regarded as
rational or self-determining agents, but rather are subject to and are the
product of the environment within which they live. Any criminal action on
their part can therefore be attributed to dysfunctional elements in that
environment. The task of the justice system then, is to identify, treat and cure
the underlying social causes of offending, rather than inflicting punishment

for the offence itself.”>"!

Above all, welfare-based approaches focus on the underlying causes of the child’s
offending behaviour and associated needs. Typically welfare-based systems are
characterised by informality of procedures, the use of indeterminate interventions
and, arguably, a lack of due process protections.’” The introduction, at the beginning
of the 20™ Century, of systems of juvenile justice, separate to their adult counter-
parts, primarily aligned with the welfare model. Indeed, welfare has been described

as the dominant model in most western jurisdictions up until the second half of the

* See, R. Harris (1985) “Towards Just Welfare,” British Journal of Criminology, 25(1): 31 — 45; J. Wundersitz (1996) The
South Australian Juvenile Justice System: A Review of its Operation (Adelaide: South Australian Office of Crime Statistics); J.
Muncie (2005) “The Globalisation of Crime Control: The Case of Youth and Juvenile Justice,” Theoretical Criminology, 9(1):
35— 64.

* J. Muncie (2004) Youth Crime: A Critical Introduction, 2™ Edition (London: Sage) at p. 266.

* Ibid, at p. 257.

1 C. Alder & J. Wundersitz (1994) “New Directions in Juvenile Justice Reform” in C. Alder & J. Wundersitz (eds.) Family
Conferencing in Juvenile Justice: The Way Forward or Misplaced Optimism (Canberra: Australian Institute of Criminology) at

p. 3.
*2 Bala & Bromwich (2002) (n.44) at p. 13.
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20™ century.” However, thereafter, justice emerged as the dominant approach.

The justice model imposes criminal responsibility in relation to juvenile offending.>
It assumes that children, above a certain age of criminal responsibility, should be
held accountable for their behaviour.”® There is, therefore, a specific emphasis on the
“responsibilization” of children who offend.’® Justice-based models assess the child’s
culpability and, thereafter, apportion punishment in relation to the offence
committed. It is characterised by formalistic procedures: the child is accorded full
rights of due process.”’ Since interventions imposed are fixed and determinate, there
is proportionality between the seriousness of the offence committed and the sentence,
imposed. °® Consequently, the justice model focuses narrowly on the offence
committed, rather than examining the child’s wider circumstances and needs. Alder

and Wundersitz summarise it thus:

“It assumes that all individuals are reasoning agents who are fully responsible
for their actions and so should be held accountable before the law. Within this
model, the task of the justice system is to assess the degree of culpability of
the individual offender and apportion punishment in accordance with the
seriousness of the offending behaviour. In so doing, the individual must be
accorded full rights to due process, and state powers must be constrained,

predictable and determinate.”’

Key to the justice model is the idea that engaging in offending behaviour is a matter
of choice; a rational decision made by the child to perform the criminal act.®® Proof
of the commission of an offence is the sole justification for intervention and
punishment. Sanctions and controls, essentially punitive in their nature, are perceived
as valid responses to the child’s offending behaviour: both as an expression of

. . . . 1
society’s disapproval and as a means to discourage reoccurrence of that behaviour.°

3 Ibid, at p. 14.

** J. Muncie (2015) Youth and Crime, 4™ Edition (London: Sage) at p. 269.

* G. Stewart & N. Tutt (1987) Children in Custody (Aldershot: Avebury) at p. 92.

% See, B. Goldson (2002) “New Punitiveness: The Politics of Child Incarceration” in J. Muncie, G. Hughes & E. McLaughlin
(eds.) Youth Justice: Critical Readings (London: Sage).

7 Muncie (2015) (n.54) at p. 270.

*¥ Ibid, at p. 270.

¥ Alder & Wundersitz (1994) (n.51) at p. 3.

% Stewart & Tutt (1987) (n.55) at p. 92.

! Ibid, at p. 92.
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2.1.B: A MOVEMENT FROM WELFARE TOWARDS JUSTICE

As welfare was largely overtaken by justice as the dominant model,** many of the
fundamental assumptions underpinning welfarism were challenged: the inherent
paternalism, tendency to undermine civil rights and latent discriminatory effects of
the welfare model were highlighted.”’ There was increasing scepticism about the
benefits of the welfare model, not least since it resulted in children receiving
disproportionate and indeterminate levels of intervention in relation to the
seriousness of offences committed.®® Critics argued that children’s rights were
undermined on both theoretical and practical grounds. Theoretically, it was
contended that the welfare model adopted the rhetoric of treatment, whilst exercising
subtle forms of social control.®” Practically, it was asserted that important legal
safeguards were abandoned, through which juvenile offenders were susceptible to
the broad discretionary powers of professionals, potentially forming the basis of
arbitrary decision-making.®® The result of such critiques, coupled with heightened
public concern about juvenile offending, was a widespread retreat from welfare and a
movement towards justice as the pre-eminent philosophy underpinning responses to
juvenile offending in many western jurisdictions.®’ There was a renewed focus on
responsibility, accountability and punishment, but also a specific emphasis on legal
formalism and due process protections. Indeed, Hallett observes that the retreat from
welfare was inextricably linked to demands for due process and access to formal

justice in respect of children who offend.®®

The global dominance of the justice model has been charted to the 1960s®° and
specifically traced to the landmark decision of In re Gault,’”® in which the US
Supreme Court held that juveniles accused of committing criminal offences must be

afforded the same due process protections as adults:

2 Bala & Bromwich (2002) (n.44) at p. 14.

% Muncie (2015) (n.54) at p. 274; N. Naffine, J. Wundersitz & F. Gale (1990) “Back to Justice for Juveniles: The Rhetoric and
Reality of Law Reform,” Australian and New Zealand Journal of Criminology, 23: 192 — 205, at p. 193.

* Muncie (2015) (n.54) at p. 277; See also, H. Geach & E. Szwed (1983) Providing Civil Justice for Children (London:
Arnold).

'S, Asquith (2002) “Justice, Retribution and Children” in J. Muncie, G. Hughes & E. McLaughlin (eds.) Youth Justice:
Critical Readings (London: Sage) at p. 276.

% Ibid, at p. 276; Muncie (2015) (n.54) at p. 277.

” Bala & Bromwich (2002) (n.44) at p. 18; See also, Naffine, Wundersitz & Gale (1990) (n.63).

 Hallett (2000) (n.18) at p. 34.

% J. Muncie (2004) “Youth Justice: Globalisation and Multi-Modal Governance” in T. Newburn & R. Sparks (eds.) Criminal
Justice and Political Cultures (Cullompton: Willan); C. Hallett (2000) (n.18) at pp. 34 — 35.

(1967) 387 U.S. 1.
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“Due process of law is the primary and indispensible foundation of individual
freedom. It is the basic and essential term in the social compact which defines
the rights of the individual and delimits the powers which the state may

exercise.”’!

This seminal judgment underpinned the rejection of the welfare model’ and the
emergence of a realigned justice model in the US.” Meanwhile, the former was
similarly being called into question in the UK during the 1960s and 1970s.”* The
broad discretion afforded to professionals, such as social workers, under the welfare
model was viewed as an arbitrary power.”” Furthermore, it was thought that the
procedures for dealing with juvenile offenders lacked accountability, leading to
unjustified denials of liberty.”® With a dramatic increase in the number of juveniles in
custody in the UK, the pendulum swung towards justice, focussing on due process
protections and the notion of “just deserts.””’ A similar approach to that adopted in
the US was taken in England and Wales, and the juvenile justice systems in that

jurisdiction and Scotland began to diverge substantially.”®

2.1.C: WELFARE PREVAILS

In Scotland, a radically different outcome was reached to the welfare versus justice
debates of the 1960s, with the ultimate creation of the CHS. In significant ways, the
introduction of the CHS “bucked” the international trends towards justice.” It
represented an out-right rejection of the traditional “crime-punishment” concept in
favour of an approach dictated by welfare considerations.® In rejecting the formal
court system as the best placed forum to respond to the needs of children “in trouble”
and, instead, instituting an informal lay tribunal system to do so, the CHS can be
seen as aligning with the welfare model. In particular, this is because the lay tribunal

was accorded the widest discretion to decide upon measures of intervention that

"' Ibid, at p. 387 U.S. 20.

2 See also, Kent v. United States (1966) 383 U.S. 451.

7 See, in particular, A. Von Hirsch (1976) Doing Justice: The Choice of Punishments (New York: Hill & Wang).

™ Muncie (2015) (n.54) at p. 276.

 Ibid, at p. 276.

7 B. Davies (1982) “Juvenile Justice in Confusion,” Youth and Justice, 1(2): 33 — 36, at p. 33.

7 Muncie (2015) (n.54) at p. 277.

8 The welfare approach reached its ascendency in England and Wales in the 1960s: See, Children and Young Persons Act 1963
& Children and Young Persons Act 1969. However, arguably, the welfare model was never fully realised since court-based
adversarialism continued to characterise the juvenile justice system in England and Wales and a classic justice model was,
thereafter, preserved: See, Criminal Justice Act 1982, Criminal Justice Act 1988 & Children Act 1989.

" Hallett (2000) (n.18) at p. 36.

% The Kilbrandon Report, at para.80.
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would be in the child’s best interests,” thereby providing a clear contrast to the
notions of proportionality and retribution associated with the “back to justice”

2
movement. 8

The institutional separation of children who offend and children who require care
and protection is a corollary of the welfare-justice debate, since the proliferation of
the justice model has increasingly led to the two groups of children being dealt with
through separate and distinct legal mechanisms.®> As Murray and Hill note: “If a
general trend can be discerned in English-speaking countries it is towards the
segregation of the processing of delinquents from that of care and protection
cases.”™ Scotland is seen as one of the few jurisdictions opposing this trend,
whereby the unitary nature of the CHS dictates that all children “in trouble,” whether
offending or offended against, are treated in accordance with their needs and in
pursuit of their best interests. For these reasons, the CHS is widely regarded as
embodying a welfare approach® and has been described as “one of the few bastions

of a welfare-based youth justice system throughout the world.”*®

The roots of the CHS lie in the Kilbrandon Report, which led directly to its
establishment and a radical reorientation of juvenile care and justice law and policy
in Scotland. Its antecedent, operating under the terms of the Children and Young
Persons (Scotland) Act 1937, was a system of specially constituted juvenile courts,
primarily resting on a justice-based model, for children aged between 8 and 21.*" In
rejecting the continued use of these courts, and advocating a novel lay tribunal
system based on principles of welfare, and the integration of children who offend and

children who require care and protection within that system,* the Kilbrandon Report

¥ Ibid, at paras.79 — 80.

%2 Hallett (2000) (n.18) at p. 36; See also, Harris (1985) (n.48); Naffine, Wundersitz & Gale (1990) (n.63).

% Hallett (2000) (n.18) at p. 37; See also, B. Whyte (2000) “Youth Justice in Scotland” in J. Pickford (ed.) Youth Justice:
Theory and Practice (London: Cavendish).

¥ K. Murray & M. Hill (1991) “The Recent History of Scottish Child Welfare,” Children and Society, 5(3): 166 — 281, at p.
275.

% Asquith & Docherty (1999) (n.18); Hallett & Hazel (1998) (n.18); Hallett (2000) (n.18).

% Muncie & Hughes (2002) (n.18) at p. 8.

%7 See, Children and Young Persons (Scotland) Act 1937, Part IV.

% Interestingly the Children and Young Persons (Scotland) Act 1932 (the predecessor of the 1937 Act) brought the two
categories together, and this was continued with the 1937 Act. HC Deb 12 Feb 1932, p. 1180: Under-secretary of State for
Home Affairs, Oliver Stanley: “The fact is that the distinction between the two is largely accidental. The neglected child may
only just have been lucky enough not to have been caught in any offence. The character of the child who has been suffering
from a long period of neglect at home, or a long period of evil surroundings, is much more likely to have been seriously
affected than the character of the young offender who is perhaps in the school as a result of one short lapse into crime. We do
not believe that either will suffer from being in the same school. We shall adopt — instead of the old classification — a
classification by geographical situation, by religious teaching, by the different opportunities of training different types of
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was climacteric.

2.2: THE KILBRANDON REFORM

In 1961, the Secretary of State for Scotland appointed a working party under the
chairmanship of Court of Session judge, Lord Kilbrandon,® to “consider the
provisions of the law of Scotland relating to the treatment of juvenile delinquents and
juveniles in need of care or protection or beyond parental control and, in particular,
the constitution, powers, and procedure of the courts in dealing with such
juveniles.””® The impetus for reform was two-fold: public concern about the post-war
rise in juvenile delinquency; and professional concern about the limited development
of juvenile courts, operating in only four areas of Scotland.”’ The primary concern of
the Kilbrandon Committee was to determine the optimum means of dealing with

children “in trouble,”92

the major categories being identified as: (i) those with
delinquent behaviour; (ii) those in need of care or protection; (iii) those beyond
parental control; and, (iv) those who persistently truant. > The Committee,
comprising two sheriffs, three magistrates, a juvenile court clerk, a probation officer,
a professor of law, an approved school manager, a secondary school headmaster, a
child psychiatrist and a chief constable, ”* was tasked with a broad remit,

encompassing a much wider consideration than “simply delinquency.””

2.2.A: THE KILBRANDON DELIBERATIONS

In order to address this comprehensive remit, the Kilbrandon Committee, from 1961
to 1964, received written evidence, and subsequently heard oral evidence, from a
broad range of sources’® in law, education, social care, health care and voluntary
services.”’ Consulting bodies, working in close connection with the juvenile court

structure, such as the Association of County Councils and the Sheriffs-Substitute

people, and of course by age; only to a lesser extent do we take into account character.”

¥ Lord Kilbrandon was elevated to the House of Lords in 1971 where he sat on the Appellate Committee between 1971 and
1976.

% The Kilbrandon Report, at para.1.

' D.J. Cowperthwaite (1988) The Emergence of the Scottish Children’s Hearings System: An Administrative/Political Study of
the Establishment of Novel Arrangements in Scotland for Dealing with Juvenile Offenders (University of Southampton).

%2 Shaw (1966) (n.1).

% The Kilbrandon Report, at para.5.

% Shaw(1966) (n.1).

% The Kilbrandon Report, “Introduction” at ix.

% See, National Archives of Scotland: Committee on Children and Young Persons — Written Evidence (ED11/633); National
Archives of Scotland: Committee on Children and Young Persons — Oral Evidence (ED11/633).

%7 For a list of consultees to the Kilbrandon Committee, see Appendix B.
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Association, opposed any major alteration to the existing arrangements.”® Those
bodies working directly with children and families, such as the Children’s Officers
Association’ and the Association of Approved Schools, adopted an intermediate
position, advocating the implementation of a more “child-friendly” court system.'®
However, crucially, a number of health care bodies, including the Scottish Division
of the Medical Association and the British Psychological Society, called for the
complete removal of children from the criminal justice system (“CJS™).'”! Such a
view aligned with evidence submitted by various education authorities, which

e . . . . . 102
criticised the existing juvenile court structure.'’

These criticisms had purchase with
the Committee, which expressed dissatisfaction with the juvenile court system in its
deliberations.'” There was perceived to be a lack of uniformity in the types of court
attended; the court procedures were regarded as unintelligible to children and
families; and it was conceded that there was little guarantee of the special knowledge
and skills required of those presiding.'® In particular, the Committee considered that
the juvenile court system was unsuccessful in compromising between individual
responsibility and punishment on the one hand; and the best interests and special

legal status of the child on the other.'®

Original archival research highlights the essential focus of the Kilbrandon
Committee’s deliberations on matters of principle relating to juvenile offending.
Indeed it framed its inquiry, from the outset, in relation to the issue of juvenile
delinquency; perhaps unsurprisingly against the backdrop of a marked increase in
juvenile delinquency throughout post-war Britain.'%® At its first meeting, the
Committee considered that the main questions before it arose directly from the issue

of juvenile offending and, in particular, the appropriateness of subjecting children to

% N. Bruce (1982) “Historical Background”, in F.M. Martin & K. Murray (eds.) The Scottish Juvenile Justice System (Scottish
Academic Press) at p. 6.

% The Association of Child Care Officers was established in 1949, in line with the Child Care Service created in 1948, as a
dedicated body for child-care social work provision.

1% Archive Files: Written Evidence (n.96); See also, Bruce (1982) (n.98) at p. 6.

" Ibid.

12 Archive Files: Written Evidence (n.96): National Archives of Scotland: Committee on Children and Young Persons —
Minutes of Fourth Meeting (29" January 1962) (HH60/768) at p. 2.

' Ibid.

'% National Archives of Scotland: Committee on Children and Young Persons — Considerations of principle in relation to
methods of dealing with juvenile delinquency, Appendix to CYP(62)7 (HH60/768) at p. 7; See also, Archive Files: Minutes of
Fourth Meeting (n.102) at p. 2.

1% Tbid, at p. 2.

1% A. Lockyer & F. Stone (1998) “The Kilbrandon Origins” in A. Lockyer & F. Stone (eds.) Juvenile Justice in Scotland: 25
Years of the Welfare Approach (Edinburgh: T&T Clark) at p. 4; See also, The Kilbrandon Report, Appendix A, atp. 111.
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the doctrine of criminal responsibility:

“There was a field of actions by children, which, if committed by adults, were
classed as crimes or offences. At present such acts were regarded as
punishable by law, but one had to consider them not simply as transgressions
of the legal code, but of the moral law . . . Secondly, the fact that juvenile
offenders were recognised as being distinguishable from adult offenders
raised the question of how far the concept of criminal responsibility could be
applied to juveniles. That in turn raised questions of how far State
intervention was justifiable or desirable in relation to the punishment and

treatment of juvenile offenders.”'"’

The preliminary question to be resolved was whether juvenile offenders ought to be
dealt with by means of judicial process, within the framework of criminal justice, or
by a different type of panel or committee, principally concerned with disposal and
treatment.'® In so resolving, the Committee observed that the legal issue before the
juvenile court, in the vast majority of cases, was not one of determining legal guilt or
innocence but simply one of disposal.'” It acknowledged, early in its deliberations,
that there was a “clear and basic distinction” between these functions of proof and
disposal.''® This distinction had been highlighted in evidence and was apparent from
systems, particularly in Scandinavian jurisdictions, which had already acknowledged
the distinct roles of proof and disposal.''! The Kilbrandon deliberations challenged
the fitness of the existing juvenile court structure for its primary task of disposal and

112

treatment.  ~ This led the Committee to consider whether the functions of proof and

disposal should be separated.

This raised the question as to whether an entirely new form of machinery for dealing

with juvenile offenders was, in fact, required.'"” This fundamental question is of

"7 National Archives of Scotland: Committee on Children and Young Persons — Minutes of First Meeting (3" July 1961)
(HH60/768) at p. 1.

1% National Archives Of Scotland: Committee on Children and Young Persons — Minutes of Third Meeting (4™ December
1961) (HH60/768) at p. 1.

1% The evidence revealed that a high proportion of juvenile offenders, at the time, were dealt with by means of admonition and
absolute discharge, and that a similarly high proportion of juvenile offenders pled guilty without proceeding to trial. See,
Archive Files: Minutes of Third Meeting (n.108) at p. 1. See also, The Kilbrandon Report, at paras.36 — 37 & 73.

"% Archive Files: Minutes of Third Meeting (n.108) at p. 2.

" Ibid, at p. 2.

"2 bid, at p. 2.

'3 Archive Files: Minutes of Third Meeting (n.108) at p. 2.
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crucial relevance to this thesis in that its resolution motivated the adoption of a
unitary, welfarist approach towards all children in need of compulsory measures of
supervision: most notably, children who offend. Indeed, the Kilbrandon deliberations
had the potential to give rise to a completely different approach to that hitherto

operating within the juvenile court structure. '

The Committee explicitly
acknowledged that any such proposal would be a radical one, not least since there
could be resistance to the removal of juvenile offenders, as a substantial group, from

the ambit of the criminal law.'"

The first year of deliberations addressed these broad questions of principle, primarily
applicable to juvenile offenders. Key to their resolution was the rejection of the
doctrine of criminal responsibility and the crime-punishment concept. By the
Committee’s fifth meeting, oral evidence had been heard and a broad pattern, relating
to a tension as to the application of the criminal law to juvenile offenders, was
identified as emerging from the evidence-base.''® The existing juvenile court
structure constituted a modification of the adult criminal court structure,

incorporating principles of welfare and treatment.""”

However, notwithstanding these
modifications, the arrangements rested on the justice model: being essentially
concerned with the offence allegedly committed and, if proven, the appropriate
punishment. The Kilbrandon Committee challenged the validity of both the criminal
responsibility doctrine and the crime-punishment concept, as applied to juvenile

offenders.

It regarded the minimum age of criminal responsibility as “something of a red
herring,” bearing limited relation to reality, and was open to considering whether the
concept should be “all together discarded.”''® At that time, the age of criminal
responsibility was set at 8 years, by virtue of s. 55 of the Children and Young
Persons (Scotland) Act 1937. The Committee observed that a considerable amount of

discussion in the written evidence was about the desirability of raising the age of

" Ibid, at p. 2.

' 1bid, at p. 2-3.

"6 National Archives of Scotland: Committee on Children and Young Persons — Minutes of Fifth Meeting (4" June 1962)
(HH60/768) at p. 1.

"7 See, Children and Young Persons (Scotland) Act 1937, s. 49(1).

"8 Archive Files: Minutes of Fifth Meeting (n.116) at p. 1.
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criminal responsibility.'"” Additionally, a significant number of witnesses providing
oral evidence visualised the Committee’s remit in terms of the criminal responsibility
of juveniles.'”” Of those who had expressed views on the matter, most (with the
notable exceptions of the Sheriffs, Chief Constables and Procurators Fiscals) were in
favour of abolishing the concept of criminal responsibility in respect of its
application to juveniles.'?! Taking account of this evidence during the Committee’s

deliberations, Lord Kilbrandon stated:

“Since there is no precise age at which it can be said that the expressions
“criminal responsibility”, capax doli and mens rea begin to have a meaning
in relation to human beings generally, the concept behind them, which is a
purely legal one without clinical or psychological significance, should be

abolished.”!??

The Committee’s deliberations reveal that it considered the legal presumption of
criminal responsibility to be arbitrary in its application to juveniles.'” The only
profitable approach was one which, discarding entirely a minimum age of criminal
responsibility, focussed essentially on treatment in light of the needs of the
individual child, regardless of whether that child was classed as an offender or as
being in need of care and protection.'** As such, the Committee proceeded on the
assumption that virtually all juvenile offenders would be removed from the criminal

jurisdiction.'*

The Kilbrandon Committee similarly rejected the traditional crime-punishment
concept in terms of its application to juvenile offenders. It accepted that education

and treatment should be dispensed, rather than punishment.'*® Although the juvenile
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courts were required to consider the child’s welfare, © the word “welfare” in that

(13

context was taken to have a meaning similar to that used by a father who, “in

" Ibid, atp. 1.
"0 National Archives of Scotland: Committee on Children and Young Persons — Note by the Secretariat: Issues Arising from
Oral evidence, CYP(62)7 (HH60/768) at p. 1.

2! bid, at p. 1.

"2 Archive Files: Minutes of Fifth Meeting (n.116) at p. 1.
'3 Tbid, at p. 2.

1% Archive Files: Considerations of Principle (n.104) at p. 2.
' 1bid, at p. 4.

1

% National Archives of Scotland: Committee on Children and Young Persons — Note of important issues arising from
evidence, CYP(62)3 (HH60/768) at p. 1.
"7 See, Children and Young Persons (Scotland) Act 1937, s. 49(1).
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punishing his child explains, ‘it’s for your own good.””'*® The principle of treatment
also featured in the criminal law of the time.'”’ However, the Committee
acknowledged that this principle was irreconcilable with the criminal justice
framework within which it was applied, since “treatment is concerned not with
personal responsibility as such at all, but with the prevention of future criminal
actions of all the factors — personal or environmental, likely to conduce such
actions.”"*” Accordingly, the existing arrangements were perceived to represent an
uneasy compromise between the crime-punishment concept and the prevention-

treatment concept.'’

A holistic approach, unattainable within the criminal justice
framework, was perceived to be required. The Committee ultimately rejected the
crime-punishment model, in favour of one based on principles of prevention,

treatment and education, in its early deliberations.'*

The key consequence of this was that the “adjudicating agency” for dealing with all
children “in trouble” would thereafter cease to be a juvenile court."*” In order to

»13% the Committee

“spare children from the rigours of the criminal justice system,
was particularly influenced by developments in the Scandinavian jurisdictions where
children had been excluded from the CJS in the early 1950s."*° A system of child
welfare committees had thereafter been introduced.'’® One of the Committee
members, Professor Ireland, visited Norway to observe the child welfare committees
in practice.”” He reported back to Committee in July 1962, highlighting the

preventative principle underlying that system:

“In the great majority of cases juvenile delinquency ought to be regarded as

merely one aspect of a wider problem, namely the protection of children who

. 1
are in trouble from any cause.”'*®

2% Archive Files: Considerations of Principle (n.104) at p. 1.
' Children and Young Persons (Scotland) Act 1937, s. 49(1).
139 Archive Files: Note of Important Issues (n.126) at p. 1-2.
! Archive Files: Considerations of Principle (n.104) at p. 1.
2 bid, at p. 2.

133 Archive Files: Note by the Secretariat (n.120) at p. 2.

** Lockyer & Stone (1998) (n.106) at p. 3.

%5 Bruce (1982) (n.98) at p. 3.

13 bid, at p. 4.

"7 National Archives of Scotland: Committee on Children and Young Persons — Note by Professor Ireland on Child Welfare
Committees in Norway, CYP(62)12 (HH60/768).

¥ Ibid, at p. 1.

24



This overarching principle resonated with the Committee’s deliberations, supporting
the development of an integrated system of care and justice, outwith the formal court
structure. The remainder of the Committee’s deliberations focussed on developing
the necessary arrangements for the introduction of such a scheme in Scotland based
broadly on that which was operating in Norway."*” As such, innovations from

Scandinavia paved the way for a completely new direction under Scots law.'*°

2.2.B: THE KILBRANDON RECOMMENDATIONS

The Kilbrandon Committee reported on the 22" April 1964. Far-reaching changes to
both the principles and procedures for dealing with children “in trouble” were duly
proposed. The existing juvenile court structure was found to be lacking due to its
inflexibility, its tendency to inhibit the taking of preventative measures, and its

failure to obtain the cooperation of parents.'*’

The shortcomings of the existing
system were attributed to the merging of the characteristics of a court of law with
those of a specialised treatment agency.'* In light of the tensions inherent within this
compromise, the abolition of all existing juvenile courts was recommended.'* In
place of the juvenile court structure, the Report recommended the establishment of a
tribunal system of children’s hearings throughout Scotland, responsible for deciding
whether the needs of any child, up to the age of 16 years, justified the imposition of

.. 144 . e e
compulsory measures of supervision. " A straightforward process, minimising legal

technicalities, was proposed.

The recommended system was both unitary and welfarist in nature, aspiring to close
the gap between children who offend and children requiring care and protection. As
such, the Report proposed that the same legal process and decision-making principles
be applied to both groups.'*® All such children were viewed as suffering from a form
of social malaise: the common factor underlying the vast majority of cases being

identified as a failure in upbringing.'*® The individual welfare of such children was,

1% See, in particular, Minutes of 6" — 13" Meetings, National Archives of Scotland: Committee on Children and Young Persons
— Minutes of Sixth Meeting (9" July 1962) (HH60/768); National Archives of Scotland: Committee on Children and Young
Persons — Minutes of Sixth Meeting (9" July 1962) (HH60/768).

0 See, The Kilbrandon Report, at paras.4 & 13.

! Tbid, at paras.40 — 49; See also, paras.35 — 36.

2 bid, at paras.50-70.

' Ibid, at paras.80-100.

' Ibid, at paras.100-140.

' Tbid, at paras.12- 15.

146 Tbid, at para.15.
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therefore, to be the common focus for decision-making and intervention.'*’ The
existing procedures for children in need of care and protection allowed for the
investigation of background and family circumstances to assess need and inform
intervention. '*® This approach was seen as “an implicit recognition of the

299

‘preventative principle’” and, so, the Report recommended that it be extended to

: : 14
juvenile offenders.'*

The decision to refer a child to a children’s hearing, it was proposed, would rest with
a newly created official, known as the reporter, to whom all cases concerning
children “in trouble” would be directed.”® The Report specified that the children’s
hearing itself should consist of three lay panel members, including members of both

151

sexes, who would serve on a voluntary and part-time basis. ~ It was recommended

that decisions of children’s hearings would be enforceable and made by exclusive

reference to the individual child’s needs.'>

The primary consequence flowing from the Committee’s proposals would be the
virtual removal of children from the court system. Due to the trivial and uncontested
nature of the vast majority of cases before the juvenile courts,'” formal judicial
proceedings were considered unnecessary and time-consuming, except in relation to
the commission of the most severe offences. For these, the Report recommended that
the common law power of the Lord Advocate, to prosecute juvenile offenders in the
CJS, be preserved.'** Whilst this important exception might appear to jar with the
Committee’s rejection of the criminal responsibility doctrine and crime-punishment
concept, it is clear that the vast majority of cases at that time related to minor
offences only.'” As such, the traditional authority of the Lord Advocate, to bring
cases in the sheriff court and High Court of Justiciary, for public policy reasons, was
duly retained."”® The Kilbrandon Committee found that, in practice, such cases had

almost exclusively been confined to serious violent offences such as murder,

"7 bid, at para.15.
¥ See, Children and Young Persons (Scotland) Act 1937, ss. 65 — 66.
' The Kilbrandon Report, at para.59.

1% 1bid, at paras.98 — 104.

5! 1bid, at para.225.

152 1bid, at paras.12, 105 — 109 & 199 —203.

'3 bid, at paras.8 & 37.

1% bid, at para.125.

15 See, The Kilbrandon Report, Appendix A.

156 bid, at para.124.

26



culpable homicide and rape."”’ It therefore appears that the expectation was that all
juvenile offenders, subject only to very few cases of exceptionality, would be dealt

with in the CHS."®

This is in keeping with the Report’s recommendation that any rule of law or statutory
provision establishing a minimum age of criminal responsibility should be
repealed.'” The Report cast serious doubt on the application of the doctrine of
criminal responsibility to children, holding that it “enshrines a proposition that is not
necessarily true.”'® The Committee reported that the existing minimum age of
criminal responsibility'® was an arbitrary presumption, with no sound basis in

95162

“observable fact. Its conclusion was that the doctrine should be abandoned.'®?

The recommendations of the Kilbrandon Report were not insulated entirely from the
formal court structure, nor were they without legal safeguards. Based on

deliberations about the dual function of the criminal courts, 164

the Report
recommended that the functions of proof and disposal be separated.'® In this way,
the CHS would constitute a treatment agency: its authority being restricted to the
function of disposal, with no remit to deal with questions of law or disputed issues of
fact. Such issues would be heard before a sheriff and, if upheld, referred back to the
children’s hearing for disposal.'®® Rights of appeal to the sheriff court and to the
Court of Session were additionally recommended.'®’ In particular, the Report
proposed that the child and parents should have a right of appeal against decisions of

the children’s hearing'®® and a right of regular review of supervision measures duly

. 1
imposed.'®

Notwithstanding the continued involvement of the courts in juvenile cases and, in

particular, the interaction between the court system and the CHS, the Report laid

57 bid, at para.124.

"% bid, at para.124.

' 1bid, at para.139; See also, paras.60 — 67.
' Tbid, at para.62.

' Children and Young Persons (Scotland) Act 1937, s. 55.
12 The Kilbrandon Report, at para.65

'3 Tbid, at para.65.

' Tbid, at paras.70 — 72.

' Tbid, at para.71.

1% Tbid, at paras.110-117.

'7 1bid, at paras.112-115.

' bid, at paras.110 — 117.

' Ibid, at para.197 — 198.
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down a raft of far-reaching recommendations for the establishment of a welfarist
tribunal system to deal with the vast majority of children in need of compulsory
measures of supervision. Key to the recommendations was the idea that society
should strive to avoid the criminalisation of children. As such, an informal, child-
centred and holistic process was advocated; in order to guide children away from
offending behaviour and, in so doing, address their unmet needs. This can be seen as
a notable departure from justice-based models operating in most other western

jurisdictions at the time.

2.2.C: THE IMPLEMENTATION OF THE KILBRANDON APPROACH

The principal recommendations of the Report were enacted by the Social Work
(Scotland) Act 1968. However some notable, albeit minor, modifications were made
during the consultation process.'”’ Crucially, for the purposes of this thesis, the
recommendation that the minimum age of criminal responsibility be abolished was
not accepted: no effect was given to the Committee’s recommendation to remove the
rule that children under 8 be deemed incapable of guilt for any offence.!”' This is
significant because it introduced a procedural difference between referrals to
children’s hearings based on the child’s offending behaviour and all others based on

care and protection concerns.

Whilst the Committee’s reasoning for so proposing'’> may have been sound, its
ultimate conclusion was not. Arguably, the Committee fell into error here: instead of
abolishing the minimum age of criminal responsibility, it should have raised it.'”
This is because the consequence of the Report’s proposal was that, in principle,
children from birth could be held criminally responsible and, in practice, the courts

174 .
! Thus, in

would determine criminal capacity in respect of children of any age.
practical terms, the realisation of this proposal could have facilitated the prosecution
of children below the existing minimum age in the CJS. This seems to be an

unintended consequence of the Committee’s recommendations, particularly in light

' See, White Paper (1966) Social Work and the Community, Cmnd.3065.

! For discussion see, Scottish Law Commission (2001) Report on the Age of Criminal Responsibility (Scot Law Comm. No.
185,2001) at 2.2 —2.13.

' The Kilbrandon Report, at paras.60 — 65 & 138.

' Indeed, such a proposal was mooted by the Kilbrandon Committee in its deliberations; noting that much of the evidence
submitted supported the raising of the minimum age of criminal responsibility.

'™ A. Lockyer & F. Stone (1998) “The Kilbrandon Philosophy Revisited” in A. Lockyer & F. Stone (eds.) Juvenile Justice in
Scotland: 25 Years of the Welfare Approach (Edinburgh: T&T Clark) at p. 24.
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of its detailed and focussed deliberations on the doctrine of criminal responsibility,
but it also highlights a considerable flaw in its conclusions. This flaw is significant to
this thesis because it highlights a contradiction as to the reasoning, and a compromise
as to the implementation, of the Kilbrandon approach, which served to distinguish
the way in which children who offend and children who require care and protection

came to be dealt with procedurally.

Interestingly, the Kilbrandon Report implicitly considered the possibility of rejecting
entirely the notion of juvenile offending,'” which could have addressed the
highlighted flaw. This idea was toyed with in proposing an alternative

. . . 1
recommendation to proceed, in all cases, on care and protection grounds:'"®

“The basis of action in all cases would be the child's need for protection and
training as shown by the facts alleged, irrespective of whether these facts
consisted of a delinquent act or acts, or comprised other general facts and
circumstances showing a clear need for protective and training measures. On
that basis, children below the specified age-limit would be deemed to be

. o . 1
incapable of committing crimes or offences.”’”’

This alternative proposal is in keeping with the Committee’s deliberations on the
doctrine of criminal responsibility, and Lockyer and Stone note that such an
approach would have allowed the doctrine of criminal responsibility, as applied to
children, to have been properly set aside.'’® Under this alternative proposal, acts —
which if committed by adults would amount to criminal offences — would be treated
as grounds for care and/or protection and thus civil, rather than criminal, issues.'”
This position logically follows from the argument that the age of criminal
responsibility should have been raised. The Report recommended that the CHS
would have continuing jurisdiction over all children in need, subject to a statutory
upper age-limit of 16 years."® A concurrent proposal to raise the minimum age of
criminal responsibility in line with this upper age-limit, would have been more in

keeping with the Committee’s deliberations and reasoning. In this way, juvenile

"> bid, at p. 24; See also, The Kilbrandon Report, at paras.66 — 70.
16 The Kilbrandon Report, at paras.68 — 70.

"7 1bid, at para.68.

' Lockyer & Stone (1998) (n.174) at p. 24

' The Kilbrandon Report, at para.68.

"% Tbid, at para.118.

29



offending would have been converted into a civil wrong, with no basis in the

criminal law.

However, it is clear that the Kilbrandon Committee was unwilling to decriminalise
juvenile offending by transferring it from the criminal to the civil sphere. Indeed, the
Report naively dismissed its alternative proposal to convert juvenile offending into a
civil issue, and, hence, make all children’s hearings proceedings civil in nature, as a
change that was “little more than one of nomenclature.”'®' One reason offered for so
rejecting was the belief that proof of juvenile offending should be required on the
criminal, rather than the civil, standard so as to protect against unwarranted

. : 182
Iintervention. 8

The Report regarded the lesser civil standard as “both artificial and
inherently unstable.”'® The conclusion was that it would be anomalous and arbitrary
to propose that juvenile offending be proven on the balance of probabilities, rather

than beyond reasonable doubt.'®*

However, in so concluding, the Committee missed
an opportunity to reflect its reasoning within its recommendations. Indeed, this
aspect of Kilbrandon’s reasoning has been subject to criticism insofar as it is
inconsistent to argue that juvenile offenders should be dealt with on a welfare basis,
whilst, simultaneously, allowing some juvenile offenders to be prosecuted in the
criminal courts. '*> Lockyer and Stone observe: “The Kilbrandon Report
compromises by not challenging the concept of juvenile crime, but by divorcing it
from liability to punishment, except in the ‘gravest cases.””'*® The outcome was that
the age of criminal responsibility was maintained at 8 years, the consequence being
that, in such cases of gravity, children over that age could be prosecuted in the CJS; a

position that was preserved for over 30 years thereafter.'®’

Otherwise, the vast majority'®® of the Report’s recommendations were enacted by the

'8! bid, at para.69.

"2 bid, at para.69.

' Tbid, at para.69.

' Tbid, at paras.69 -70.

"5 See, A. Morris (1974) "Scottish Juvenile Justice: A Critique" in R. Hood (ed.) Crime, Criminology and Public Policy:
Essays in Honour of Sir Leon Radzinowicz (New York: The Free Press) at pp. 360-366; G.H. Gordon (1976) "The Role of the
Courts" in F.M Martin & K. Murray (eds.) Children's Hearings (Scottish Academic Press) at p. 22.

"% Lockyer & Stone (1998) (n.174) at p. 24.

"7 The Criminal Justice and Licensing (Scotland) Act 2010 eventually introduced a dual standard, whereby the age of criminal
capacity is set at 8 years but the age of criminal prosecution is set at 12 years: See, Criminal Procedure (Scotland) Act 1995, ss.
41 —41A. For a discussion of the age of criminal responsibility, including the Scottish Government’s current proposal to raise
age of criminal capacity to 12 years, see 2.5 at 2.5.B, below.

"% Tt is worth noting that the Committee’s recommendations around the concept of “social education” were eroded during the
consultation process. In particular, the recommendation to establish a “social education department” to support the CHS became
subsumed by the reorganisation of all social services in Scotland. The effect was that the social work department became the
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Social Work (Scotland) Act 1968; Part III of which provided the legislative authority
for the introduction of the CHS. The Kilbrandon recommendations were accepted in
principle and, indeed, in much detail. They survived, with only minor amendments,
three changes of government, a reorganisation of local government arrangements and
a revision of social service provision during the consultation and implementation
periods. In spite of the radical and far-reaching changes in both principle and policy,
there was, in fact, very little serious opposition to the introduction of the CHS."®* The
result was that the Committee’s proposals became embodied in legislation as a

reflection of the original Report.

2.3: THE ENDURANCE OF THE KILBRANDON APPROACH

The CHS has, for almost fifty years, been the primary legal forum for the vast
majority of Scottish children “in trouble.” Referrals are made to the reporter who
decides, following investigations, whether a children’s hearing requires to be
arranged for any child. This decision is founded on the application of a ground of
referral and on the perceived need for compulsory measures of supervision.'*® The
specified ground of referral must be accepted by the child and family or established
by the sheriff before the children’s hearing can consider and dispose of the case.'
The children’s hearing, made up of three lay panel members drawn from the local
community, considers the child’s circumstances and decides whether compulsory
measures of supervision are required and, if so, what form those measures should
take, by reference to the welfare of the child, which is the paramount consideration

192 Whilst this has been the basic framework of the CHS since its

of the hearing.
inception, the system has evolved. It was given a new statutory framework, first, by
the Children (Scotland) Act 1995 and again, by the 2011 Act. Notwithstanding those
changes in statutory scheme, the essential object of the system, its associated
structures and underlying principles have remained largely unaltered since its

inauguration.

primary agency for obtaining background information and exercising continuing supervision over children subject to children’s
hearings intervention, rather than a dedicated department of social education: See, The Kilbrandon Report, at paras.232 — 234;
White Paper (1966) (n. 170) at paras.10 & 60 — 63.

' Lockyer & Stone (1998) (n.106) at p. 14.

" See, 2011 Act, ss. 66(2)(a) — (b).

! Tbid, ss. 90 — 94.

%2 1bid, s. 25.
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2.3.A: LEGISLATIVE AND PoLicY DEVELOPMENTS BEYOND THE KILBRANDON
REPORT

For over twenty-five years, the Social Work (Scotland) Act 1968 governed the
CHS."” However, during the late 1980s and early 1990s, the system was subject to
scrutiny and there was increasing momentum for legislative reform. A number of
critical reports about the system’s operation were published '™ and additional
pressures arose; particularly as a result of heightened public concern about juvenile
offending in the United Kingdom and the development of an international human
rights agenda, under the auspices of the United Nations and the Council of Europe.
Norrie notes that the latter development was enhanced through the ratification, by the
United Kingdom, of the United Nations Convention on the Rights of the Child in
1990; thereby affording children’s rights a higher political prominence than ever
before.'” These developments resulted in the passage of the Children (Scotland) Act
1995,"¢ at which time the Kilbrandon Report was republished on the basis that it
“was, and still remains, one of the most influential policy statements on how a
society should deal with ‘children in trouble.”” '’ Crucially, the changes
implemented by the 1995 Act'®® did not fundamentally alter the essential
characteristics of the CHS.

Shortly after the passage of the 1995 Act, however, the Human Rights Act 1998 was
enacted, incorporating into UK law the European Convention on Human Rights.'”
Norrie observes that this had a “profound effect” on the operation of the CHS; the
consequence being that domestic statutory law and practice could, thereafter, be
challenged as being incompatible with ECHR law in the domestic courts.”*’ This
fundamental development, coupled with the introduction of Scottish devolution, via
the Scotland Act 1998, significantly modified the constitutional structure of the

Scottish legal system and led directly to the alteration of central aspects of the

1% See, Social Work (Scotland) Act 1968, Part III.

% See, for example, J.J. Clyde (1991) The Report of the Inquiry into the Removal of Children from Orkney in February, H.C.
Papers 1992-1993, No. 195 (Edinburgh: HMSO); B. Kearney (1992) The Report of the Inquiry into Child Care Policies in Fife,
H.C. Papers 1992-1993: No. 191, (Edinburgh: HMSO); A. Finlayson (1992) Reporters to the Children’s Panel: Their Role,
Function and Accountability (Edinburgh: Scottish Office).

1% K. Norrie (2013) Children’s Hearings in Scotland, 3 Edition (Edinburgh: Sweet and Maxwell) at para.1.01.

1% Part III of the Social Work (Scotland) Act 1968 was repealed and re-enacted with modifications in Part II of the Children
(Scotland) Act 1995.

¥7'S. Asquith (1995) (n.2) at vii.

% The 1995 Act, for example, substantially revised child protection procedures and introduced powers for the children’s
hearing to exclude certain relevant persons from the hearing.

"% Hereinafter the “ECHR”.

2 Norrie (2013) (n.195) at para.1.02; See also, Human Rights Act 1998 ss. 3 & 6.
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children’s hearings process.

Indeed, the transposition of the ECHR into domestic law had far-reaching
ramifications. Thereafter, all public authorities, including local authorities and
children’s hearings, were required to act in a compatible manner with ECHR

rights.>!

Furthermore, alleged breaches of ECHR rights could be considered by the
domestic courts and Norrie contends that, in so considering, the Scottish courts have
challenged and changed the design of central aspects of the CHS.*** Specifically,
such challenges, primarily based on Articles 6 and 8, ECHR, have served to
accommodate the right to legal representation at children’s hearings®” and the right

of a range of actors to participate in the children’s hearings process.”"*

Additionally, a number of notable policy developments have been determinative to
the continuous development of the CHS.?"* In particular, Getting It Right For Every
Child (“GIRFEC”) is of the utmost importance, since it constitutes the Scottish
Government’s policy statement on children and young people and has been described
as “the bedrock for all children’s services.””*® Such policy initiatives have led to an
increasing emphasis on: the coordination of children’s services and inter-agency
working; early intervention and prevention in the provision of such services; and,
specifically in relation to juvenile offending, diversion and desistance.”’’ These
policy objectives do not, however, represent a significant departure from the
Kilbrandon approach: the coordination of child welfare services was central to
Kilbrandon’s proposals,”® as was early detection of the child’s difficulties and,
thereafter, prevention of their re-manifestation.”” Similarly, the CHS was founded
upon principles of diversion. Primarily this manifested through the diversion of cases
from the formal court system to the informal lay tribunal system, but also in the

initial action taken by reporters in response to referrals, including decisions to take

' Human Rights Act 1998, s. 6(1).

22 Norrie (2013) (n.195) at para.1.02.

25 See, S'v. Miller (No 1) 2001 S.L.T. 531; S v. Miller (No 2) 2001 S.L.T. 1304; K v. Authority Reporter (2009) S.L.T. 1019.
2 See, for example, Authority Reporter v. S (2010) S.L.T 765; M, Appellant (2010) Fam. L.R. 152; Principal Reporter v. K
[2010] UKSC 56.

% See, Scottish Government (2005) Getting it Right for Every Child: Proposals for Action (Edinburgh: Scottish Government);
Scottish Government (2008) The Early Years Framework (Edinburgh: Scottish Government); Scottish Government (2012) 4
Guide to Getting it Right for Every Child (Edinburgh: Scottish Government).

2% Scottish Government (2012) (n. 205) at p. 6.

»7.C. Lightowler, D. Orr & N. Vaswani, (2014) Youth Justice in Scotland: Fixed in the Past or Fit for the Future (Glasgow:
Centre for Youth and Criminal Justice) at p.11.

2% See, The Kilbrandon Report at paras.91, 104 & 233 — 237.

2 Ibid, at paras.13, 39 & 53 — 54.
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no further action or to refer for voluntary measures of support.”'® In this way, the
Scottish Government’s policy objectives are very much in keeping with the

Kilbrandon approach.

As a result of these significant legal and policy developments, the Scottish
Government, in 2008, mounted a second review of the CHS.*'' A lengthy period of
consultation followed after the publication of a draft Children’s Hearings (Scotland)

Bill in 2009°'% and, as a result of the consultation responses,”'” a substantially

redrafted Bill was presented to the Scottish Parliament in February 2010,'

ultimately resulting in the passage of the 2011 Act. Intended to “strengthen and

9 215

modernise Scotland’s unique hearings system, the 2011 Act retains the

philosophy, principles and process established by Kilbrandon. However various
changes were made to the law*'®

objectives of GIRFEC.?'” That being said, the 2011 Act largely upholds the

so as to ensure consistency with the ECHR and the

Kilbrandon approach; thereby solidifying its contemporary relevance to the practice
of the CHS today. As McDiarmid notes, the Kilbrandon Report has enjoyed
“remarkable longevity.”*'® Indeed, the ostensible endurance of its approach is
noteworthy on (at least) two grounds: first, in contrast to international trends moving
increasingly towards justice-based responses to juvenile offending®'’; and, second, in
view of the fact that the essential characteristics of the Kilbrandon reform remain

fundamentally intact and, so, are reflected by the current legislative framework.?*’

2.3.B: BLURRING THE LINES BETWEEN WELFARE AND JUSTICE?

The Scottish system is generally accepted as conforming to the welfare model.”!

However, not all scholars have accepted the CHS as exemplifying the welfarist

19 Hallett (2000) (n.18) at p. 38.

2 Scottish Government (2008) Strengthening for the Future: A Consultation on the Reform of the Children’s Hearings System
(Edinburgh: Scottish Government).

12 Scottish Government (2009) Draft Children’s Hearings (Scotland) Bill (Edinburgh: Scottish Government).

3 Scottish Government (2009) Consultation Responses on the Draft Children’s Hearings Bill (Edinburgh: Scottish
Government).

!4 Children’s Hearings (Scotland) Bill, S.P. Bill 41, February 2010.

15 Scottish Government (2008) (n.211) at p. 3.

16 The 2011 Act, for example, substantially revised the grounds upon which a child can be referred to a children’s hearing and
introduced new procedures that allow a children’s hearing, or pre-hearing panel, to deem an individual to be a relevant person:
See, 2011 Act, ss. 67 & 81.

7 Norrie (2013) (n.195) at para.1.02.

18 C. McDiarmid (2005) “Welfare, Offending and the Scottish Children’s Hearings System, ” Journal of Social Welfare and
Family Law, 27(1): 31 —42, at p. 31.

Y Bala & Bromwich (2002) (n.44).

0 Discussed at 2.3.C, below.

?! See, Asquith & Docherty (1999) (n.18); Hallett & Hazel (1998) (n.18); Hallett (2000) (n.18); Muncie & Hughes (2002)
(n.18).
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ideal.

Arguably, it has not been wholly immune to pressures, experienced
elsewhere, resulting in justice-orientated reforms.”> In fact, there are some features
of the CHS, derived from the Kilbrandon Report itself, that align with the justice
model. It appears that the Committee was, at least implicitly, cognisant of the
critiques of welfarism, particularly around due process protections and indeterminate
interventions.”** It retained some aspects of the justice approach, within a broader
welfarist framework, by proposing a right of appeal to the sheriff against decisions
made, and interventions imposed, by children’s hearings,”* and by recommending a
right of regular review of any such measures put in place. *® Furthermore
Kilbrandon’s principal institutional innovation, the separation of proof from disposal,
was motivated by due process considerations, as was the recommendation that
offences be proven on the criminal, rather than the civil, standard of proof.*”’
However, crucially, decision-making on disposal was to be unequivocally welfarist
in nature.””® As such, the Kilbrandon Report gave rise to a hybrid system, which
afforded a central place to welfarism, whilst, simultaneously, strengthening due
process protections. The CHS thus clearly evidences that the justice-welfare

dichotomy is not a binary issue but, rather, a question of where the balance is struck

between the two imperatives.

However, a number of scholars have attributed an erosion of the welfarist ideal to
Scottish devolution.””” In the years immediately following devolution criminal
justice policy was subject to review, resulting in an intense period of legislative and
governance changes (involving an inevitable focus on process) which affected the
provision of juvenile justice. Despite the ostensible differences in juvenile justice

principles and institutional structures in Scotland and England and Wales, it has been

22 See, for example, J. McGhee & L. Waterhouse (1998) “Justice and Welfare: Has the Children (Scotland) Act 1995 Shifted
the Balance?” Journal of Social Welfare and Family Law, 20(1): 49 — 63; A. Cleland (2005) “The Antisocial Behaviour etc.
(Scotland) Act 2004: Exposing the Punitive Fault Line Below the Children’s Hearings System, Edinburgh Law Review, 9(3):
439 — 488; L. McAra (2006) “Welfare in Crisis? Key Developments in Scottish Youth Justice” in J. Muncie & B. Goldson
(eds.) Comparative Youth Justice: Critical Issues (London: Sage); L. Piacentini & R. Walters (2006) “The Politicization of
Youth Crime in Scotland and the Rise of the ‘Burberry Court,”” Youth Justice, 6(1): 43 — 59; M. Nellis, S. Wiltshire & K.
Pilkington (2010) “Young People, Youth Justice and Anti-Social Behaviour” in J. Johnstone & M. Burman (eds.) Youth
Justice: Policy and Practice in Health and Social Care (Edinburgh: Academic Press); See also, McDiarmid (2005) (n.218) at
pp. 33 - 36.

** McDiarmid (2005) (n.218) at p. 33.

4 See, The Kilbrandon Report at para.5.

2 Ibid, at paras.110 — 117.

2 Ibid, at paras.197 — 198.

27 Ibid, at paras.70 — 76.

8 Ibid, at para.12.

* See, A. Bottoms & J. Dignan (2004) “Youth Justice in Great Britain”, Crime and Justice, 31(1): 21 — 184; H. Croall (2006)
“Criminal Justice in Post Devolutionary Scotland”, Critical Social Policy, 26(3): 587 — 607.
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argued that there is “an increasingly similar set of demands and pressures on those
responsible for the formulation of and delivery of youth justice throughout the UK as
a result of converging themes.””*" As such, institutional responses to juvenile
offending have been regarded as being “segued” between welfare and public interest

231
concerns. 3

McAra has argued that Scotland’s longstanding commitment to welfarism has been
steadily eroded and replaced with a more punitive criminal justice agenda, involving
a greater emphasis on individual responsibility.”** A number of initiatives, during the
early 2000s, demonstrate this agenda. In particular, the introduction of a youth court
pilot for “persistent” young offenders, aged 16 and 17, demonstrates a toughening in
ideology towards older, teenage children.”* Moreover, the adoption of the anti-social
behaviour agenda®* facilitated the introduction of a range of punitive measures,
including the use of “electronic tagging” for under 16 year olds.”*> McDiarmid notes
this indicates a ‘“hardening in approach” towards juvenile offenders and,
consequently, a retreat from welfare.”*® McNeil contends that, as a result, children in
need of support are becoming “fast-tracked to punishment, supervision and increased
regulation.””’ Furthermore, the perception of juvenile offending as a pervasive
problem has contributed to the introduction of justice-orientated strategies.
McDiarmid highlights the role of the Scottish media in perpetuating a negative view

2
£,238

of juvenile offenders and the CHS itsel Furthermore, Burman and McAra have

argued that concerns about crime in Scotland are firmly rooted within a negative

% M. Burman (2010) “Introduction” in in J. Johnstone & M. Burman (eds.) Youth Justice: Policy and Practice in Health and
Social Care (Edinburgh: Academic Press) at xiii — xiv.

#!' M. Burman & S. Batchelor (2009) “Between Two Stools? Responding to Young Women who Offend,” Youth Justice, 9(3):
270 — 285, at p. 272.

2 L. McAra (2004) “The Cultural and Institutional Dynamics of Transformation: Youth Justice in Scotland and England and
Wales,” Cambrian Law Review, 35(1): 23 — 54; L. McAra (2008) “Crime, Criminology and Criminal Justice in Scotland,”
European Journal of Criminology, 5(4): 481 — 504.

3 See, Scottish Justice Department (2002) Youth Court Feasibility Group Report (Edinburgh: Scottish Government). For
discussion, see, Piacentini & Walters (2006) (n.222) An evaluation of the youth court pilot found that it encouraged prosecution
in cases that might have previously attracted an alternative intervention, thereby leading the Scottish Government to abandon
the initiative: see, G. Mclvor et al (2006) Evaluation of the Airdrie and Hamilton Youth Court Pilots (Edinburgh: Scottish
Government).

4 Under the Anti-Social Behaviour Etc. (Scotland) Act 2004 which, amongst other things, allows 12 — 15 year olds to be made
subject to an anti-social behavior order: see, ss. 4(2)(a) & 9(1).

3 Ibid, s. 135. For discussion, see, Cleland (2005) (n.222).

36 McDiarmid (2005) (n.218) at p. 34.

7 F. McNeil (2009) “Supervising Young Offenders: What Works and What’s Right?” in M. Barry and F. McNeill (eds.) Youth
Offending and Youth Justice (London: Jessica Kingsley) at p. 140.

% McDiarmid (2005) (n.218) at pp. 33 — 34.
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discourse of youth.”*” All of this suggests that, despite the CHS, the welfare model is
increasingly challenged by discourses of responsibility, accountability and

. . 24
retribution.?*°

2.3.C: THE PERPETUATION OF THE ESSENTIAL CHARACTERISTICS OF THE
KILBRANDON REFORM

Against this backdrop, there was significant concern that the children’s hearings
process would be modified to reflect the prevailing criminal justice agenda in the
Scottish Government’s most recent review of the CHS.>*' In particular, there was
concern that an altogether different means of dealing with juvenile offenders may
have been pursued, resulting in the institutional separation of offence and care and

. 242
protection cases.

Indeed, it was reported in the media that the Scottish Government
had plans to separate children referred to a hearing on offence grounds from children
referred on care and protection grounds.** Such an approach would be in keeping
with the punitive turn in Scottish criminal justice policy; resulting in a retreat from
the welfare model and a departure from the Kilbrandon approach. However, such a
movement towards justice did not materialise in practice and, arguably, the outcome
of the review, the 2011 Act, restored the balance to welfare. Crucially, the 2011 Act

retained an integrated approach towards offence and care and protection cases, and

maintained the welfare principle as the paramount decision-making criterion.***

The preservation of a unitary and welfarist approach, under the 2011 Act, highlights
the second ground upon which the endurance of the Kilbrandon approach is
noteworthy. That is, the longstanding commitment to the essential characteristics of
the Kilbrandon reform: these being the use of an integrated tribunal and the
application of welfare principles to all children “in trouble” deal with through that

unitary forum. Not only has this basic framework been retained since the

% M. Burman, P. Bradshaw, N. Hutton, F. McNeil & M. Munro (2006) “The End of an Era? Youth Justice in Scotland,” in J.
Junger-Tas & S.H. Decker (eds.) International Handbook of Juvenile Justice (Netherlands: Springer) pp. 435 — 468; McAra
(2006) (n.222).

0 J. Muncie (2006) “Repenalisation and Rights: Explorations in Comparative Youth Criminology,” The Howard Journal of
Criminal Justice, 45(1): 47 — 70, at p. 53.

1 See, R. Stevenson & R. Brotchie (2004) Getting it Right for Every Child: A Report on the Responses to the Consultation on
the Review of the Children’s Hearings System (Edinburgh: Scottish Government).

2 See, McDiarmid (2005) (n.218) at p. 35.

3 See, The Sunday Herald, 18" April 2004, at p. 5; The Herald, 14" May 2004, at p. 1.

* See, 2011 Act, s. 25(2).
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introduction of the CHS but relatively few changes have been made, in the years that

have since passed, to the way in which the process operates.**

In this way, the continued relevance of the Kilbrandon Report to the contemporary
practice of the CHS should not be understated since it “continues to act as a
touchstone for practitioners, policymakers, researchers and politicians.” ** In
particular, Norrie highlights the enduring commitment to the vital features of the
CHS across the political gamut, noting: “The 1968 Act was passed by a UK Labour
Government; the 1995 Act by a UK Conservative Government; and the 2011 Act by
a Scottish Nationalist Government.”**’ As such, the essential characteristics of the
Kilbrandon reform have persisted without serious political opposition for almost half
a century.””® The CHS has evolved during this period, particularly in light of
legislative reform, human rights norms, and the shifting tides of criminal justice
policy, but the Kilbrandon philosophy and principles have proved to be “remarkably
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robust,””"” with a lasting legacy in the provision of juvenile care and justice in

Scotland.

2.4: CONCEPTUALISING THE KILBRANDON ETHOS

The Kilbrandon recommendations are premised on a humane philosophy and
associated principles of welfare, which merit fuller discussion: not least due to their
central relevance to this thesis vis-a-vis the Kilbrandon ethos. The remainder of this
chapter originally conceptualises the Kilbrandon ethos before evaluating procedural

observance to that ethos under the current statutory framework.

2.4.A: THE KILBRANDON PHILOSOPHY

A key finding of the Kilbrandon Committee was that the legal distinction between
children who offend and children who require care and protection was largely
artificial when the underlying circumstances and needs of such children were
examined.””’ Based on a “consensus of experienced opinion,” the Committee found

that the basic underlying similarities between the groups of children under inquiry

#5S. Asquith (1998) “Children’s Hearings in an International Context” in A. Lockyer & F.H. Stone (eds.) Juvenile Justice in
Scotland: 25 Years of the Welfare Approach (Edinburgh: T&T Clark) at p. 238.

6 Lightlowler, Orr & Vaswani (2014) (n.207) at p. 2.

*7 Norrie (2013) (n.195) at para.1.03.

% Ibid, at para.1.03.

9 Ibid, at para.1.03.

0 The Kilbrandon Report, at para.13.
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“far outweighed” any relevant differences between them.””'

This involves a key
recognition that, more often than not, children who offend and children who require
care and protection are one and the same. And because such children typically have
similar backgrounds and needs, there is more to unite them than to distinguish them,

thereby justifying the adoption of a unified legal approach towards them.

In particular, the Kilbrandon Committee believed that, in terms of the child’s actual
needs, the legal distinction between children who offend and children who require
care and protection was often of limited practical significance: offending behaviour

being generally indicative of a failure in upbringing.***

The Committee argued that,
more often than not, the problems of all children “in trouble” could be traced to
shortcomings in the home, family or school environment.”>® Such children, whether

»25% and the

offenders or non-offenders, were described as “hostages to fortune
Committee concluded that measures to address their needs should be taken within a

unified system of welfare.

Lockyer and Stone refer to this philosophy as the “general aetiological

proposition,”*

involving a central assumption that children who offend are equally
in need of protection, guidance, treatment and control as children who have been
abused or neglected.”® Norrie considers that the “unusual feature lies in the fact that
it i1s the same tribunal, operating under the same procedural rules and having the
same available disposals, that deals with all children identified as being in need of
help.”*” The use of a single, unitary forum for all children “in trouble” is a direct
reflection of the Kilbrandon philosophy, even though this approach built upon
antecedents in the 1932 and 1937 Acts. The 2011 Act preserved such an integrated
approach, retaining the children’s hearing as the primary decision-making forum for

children referred on both offence and care and protection grounds. Moreover, the

current Youth Justice Strategy for Scotland reiterates the political commitment to the

! Ibid, at para.15.

2 Ibid, at para.13.

3 Ibid, at para.13.

>4 Ibid, at para.251.

3 Lockyer & Stone (1998) (n.174) at p. 18.
6 Norrie (2013) (n.195) at para.1.04.

»7 Ibid, at para.1.04.
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Kilbrandon philosophy specifically in relation to children who offend.”® In these
ways, the Kilbrandon philosophy is given effect by the current statutory and policy

scheme.

2.4.B: THE WELFARE CRITERION

Key to the realisation of the Kilbrandon philosophy was the Committee’s adoption of
the welfare criterion and the accordance to it of primacy amongst the considerations
informing the decision-making process. Lockyer and Stone assert that the
prominence afforded to the welfare principle gives rise to a normative proposition,
dictating that all children “in trouble” ought to be treated according to their best
interests.”’ Indeed, the Kilbrandon Committee’s vision for the CHS was that

decision-making within it would be entirely welfarist in nature:

“The object must be to effect, so far as this can be achieved by public action,
the reduction, and ideally the elimination, of delinquency. If public concern
must always be for the effective treatment of delinquency, the appropriate
treatment measures in any individual case can be decided only on an

informed assessment of the individual child's actual needs.”**°

McDiarmid notes that this statement constitutes a clear endorsement of the welfare
principle, recognising ‘“that meeting the child’s needs will, in itself, lead to the
reduction or, ideally, the elimination of his/her criminality.” **' Indeed, the
Kilbrandon recommendations have a clear welfare orientation, with needs, rather
than deeds, founding the basis for decision-making and intervention. Accordingly,
the decision as to whether, and in what manner, to intervene should be taken entirely

by reference to the individual child’s needs.

Today, that principle is given effect by section 25(2) of the 2011 Act, which
stipulates that: “The children’s hearing . . . or court is to regard the need to safeguard
and promote the welfare of the child throughout the child’s childhood as the

paramount consideration.” This applies in respect of both children who offend and

8 Scottish Government (2015) Preventing Offending: Getting it Right for Children and Young People (Edinburgh: Scottish
Government) at pp. 1 — 2.

» Lockyer & Stone (1998) (n.174) at p. 17.

0 The Kilbrandon Report, at para.12.

! McDiarmid (2005) (n.2128) at p. 33.
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children who require care and protection. It should, however, be acknowledged that
the 2011 Act’s predecessor, the Children (Scotland) Act 1995, introduced an
important proviso to the welfare principle,”** which was, to some extent, replicated

by the 2011 Act.**

Notably, under the 1995 Act, children’s hearings and courts were empowered to
depart from the welfare principle if this was considered necessary to protect
members of the public from serious harm.?** Unlike the Social Work (Scotland) Act
1968,%% the 1995 scheme introduced public interest considerations into the
children’s hearings process.”*® Bruce and Spencer consider that the relationship
between children’s hearings and the public “is one of the most puzzling aspects of
the entire system.””*’ They suggest that it is unclear who represents the public
interest in the CHS since panel members appear to be “defenders” of the child’s
interests, even when those interests are in conflict with the public interest.”*® The
1995 Act compromised this position since it required, in some cases, children’s
hearings to balance the interests of the child with those of the public, thereby

exerting a justice-based influence on decision-making practice.

However the 2011 Act improved this position, re-aligning decision-making with the
welfare criterion. This is because the 2011 Act allows for a qualification of, rather
than departure from, the welfare principle.*®” This qualification involves a dilution of
the welfare criterion where the child is at risk of causing serious harm to members of
the public.270 Under such circumstances, the child’s welfare remains relevant, though
it becomes the primary, rather than the paramount, consideration for dispositive

decision-making.””"

Whilst this relaxation in standard arguably represents a notable
erosion of the guiding principle, welfare remains the central decision-making

criterion in respect of any decision concerning the necessity and extent of

62 See, Children (Scotland) Act 1995, s. 16(5).

* See, 2011 Act, s. 26.

4 Children (Scotland) Act 1995, s. 16(5).

5 See, Social Work (Scotland) Act 1968, s. 43(1).

%66 Although public interest has, since the introduction of the CHS, motivated decisions to prosecute children in the criminal
justice system for the commission of grave offences, this was the first time that the children’s hearing was required to consider
issues of public protection, which could justify a departure from the welfare criterion within the children’s hearings process.
7 N. Bruce & J. Spencer (1976) Face to Face with Families: A Report on the Children’s Panels in Scotland (Loanhead:
MacDonald) at p. 138.

8 Ibid, at p. 138.

2011 Act, s. 26.

702011 Act, ss. 26(1) — (2).

712011 Act, 5. 26(2).
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compulsory measures of supervision. Whilst the 1995 Act eroded the welfare
principle, the 2011 Act went some way to restore its position of primacy in all cases,
thereby realigning decision-making within the CHS with the welfare model and the

Kilbrandon approach.

2.4.C: DEFINING THE “KILBRANDON ETHOS”
The “Kilbrandon ethos” of the CHS is a concept that is frequently cited but rarely

d.?”* This work attempts to do so. For the purposes of absolute clarity

has been define
the “Kilbrandon ethos” is here defined as: first, the use of a unified decision-making
forum for all children “in trouble”; and, secondly, the absolute application of welfare
principles to all such children dealt with thereunder. It is, therefore, concerned with
the commonalities between children who offend and children who require care and
protection since, as a result, the CHS claims not to distinguish between the groups.

These ideas were explained by the Kilbrandon Committee in the following terms:

(13

These various classifications [of children] could not in practice be
usefully considered as presenting a series of distinct and separately definable
problems, calling in turn for distinct and separate principles of treatment. The
basic similarity of underlying situation far outweighs the differences, and
from the point of view of treatment measures the true distinguishing factor,
common to all the children concerned, is their need for special measures of
education and training, the normal up-bringing processes having, for

2
whatever reason, fallen short.” 73

The contention that there are more similarities than differences in the lives of
children facing difficulty was the major justification for following a unitary
approach. However, the Report provided no empirical basis to support its claims or
to justify its decision. Kilbrandon’s reasoning in this regard has, however, since been
comprehensively confirmed by over fifty years of international criminological

research,”’* whereby a wealth of data on the personal and social experiences of

2 The terms “Kilbrandon philosophy” and “Kilbrandon ethos” seem to be adopted interchangeably within the literature to refer
to the Kilbrandon Committee’s central normative proposition, that any legal distinction between children who offend and
children who require care and protection is artificial in light of their common experiences, backgrounds and needs. By contrast,
this thesis conceptualises and defines the Kilbrandon ethos by reference to the adoption of a unitary, welfarist approach towards
all referrals within the CHS.

3 The Kilbrandon Report, at para.15.

74 R. Arthur (2004) “Young Offenders: Children in Need of Protection,” Law & Policy, 26(3): 209 — 237, at p. 311.
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juvenile offenders has revealed the abuse, neglect, victimisation and social
adversities that they commonly endure.””” In the Scottish context, a small-scale study
on Youth Offending in Glasgow examined the care histories of a sample of persistent
juvenile offenders.”’® It provides evidence that the two groups of children are often
one and the same; its main finding being that a large proportion of the persistent
offenders were first referred to the CHS on care and protection grounds.””” Without
exception, these children had experienced unstable or volatile familial relations,

characterised by violence, conflict, alcohol or drug abuse.*’®

More comprehensively, using data collected from the first major empirical

evaluation of the CHS,279

McGhee and Waterhouse undertook a case study involving
a sub-sample of 482 children, with a history of prior involvement in the system,
referred on offence and non-offence grounds.”® Analysis of these referrals revealed
that over 30% of offenders first entered the CHS on care and protection grounds and
over 20% of non-offenders entered on offence grounds.”® Using the same data,
Waterhouse, McGhee and Loucks, found similarities in the children’s social
circumstances, irrespective of the grounds upon which they had been referred, as

. . . 282
well as a commonality in respect of thier needs.”®

An additional key finding was that
the grounds of referral changed over time, with the majority of children referred on
offence and non-offence, or both, grounds at different points in their contact with the
CHS.* This finding is supported by current statistics, which reveal that children are
often referred on the basis of both offence and care and protection issues. For
example, in 2014/2015*, 1,174 children were referred on both types of grounds,”

representing 7.4% of all referrals during that period, and indicating that commonly

7 See, for example, J. Newson & E. Newson (1989) The Extent of Parental Physical Punishment in the UK (London:
Approach); D. Utting, J. Bright & C. Henricson (1993) Crime and the Family: Improving Child-Rearing and Preventing
Delinquency (London: Family Policy Studies Centre); H. Yoshikawa (1994) “Prevention as Cumulative Protection: Effects of
Early Family Support and Education on Delinquency,” Psychological Bulletin, 115: 28 — 54; J. Graham & B. Bowling (1995)
Young People and Crime (London: Home Office); D.P. Farrington (1996) Understanding and Preventing Youth Crime (Y ork:
Joseph Rowntree Foundation); J.H. Laub & R.J. Sampson (2003) Shared Beginnings, Divergent Lives: Delinquent Boys to Age
70 (Harvard University Press).

76 Gault (2005) (n.13).

77 Ibid, at p. 4.

778 Ibid, at p. 3.

7 Waterhouse et al (2000) (n.13)

0 McGhee & Waterhouse (2007) (n.13); See also, Waterhouse, McGhee & Loucks (2004) (n.13).

2! McGhee &Waterhouse (2007) (n.13) at p. 113.

2 Waterhouse, McGhee & Loucks (2004) (n.13) at p. 165.

3 Ibid, at pp. 170 — 171.

% A decision was taken to refer to the 2014/15 statistics throughout this thesis since they coincide the period during which the
empirical study, presented in Chapters 6 & 7, was undertaken and there are no significant statistical differences between periods
2014/15 and 2015/16.

5 SCRA (2015) Statistical Analysis 2014-15 (Stirling: SCRA) at p. 3.
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children who offend and children who require care and protection are, in fact, exactly

the same children.

Furthermore, a principal finding from a study of 1,115 children referred to the
hearings system was that the majority came from socio-economically deprived
families, often facing multiple adversities.**® In particular, the study found that those
children who were subject to compulsory measures of supervision were especially
likely to have backgrounds characterised by factors associated with social
disadvantage, such as increased levels of lone parenting, greater likelihood of living
in local authority accommodation, greater household reliance on state benefits, lower
levels of employment amongst parents and greater likelthood of public care
experience amongst children.”® As such, there was found to be a direct correlation
between compulsory intervention and disadvantage. Similarly, a key finding from the
longitudinal Edinburgh study of Youth Transitions and Crime, involving a cohort of
4,300 children and young people, is that involvement in serious offending is strongly
linked to their prior experience of multiple aspects of vulnerability and social

s 2
adversity.”*®

These findings illustrate starkly that there is little to distinguish the child who
offends from the child who requires care and protection. There is, therefore, robust
empirical support for the adoption of a unitary, welfarist approach, which serves to
highlight the continued relevance of the Kilbrandon ethos to the practice of the CHS.
In accordance with that ethos, the CHS claims to draw little distinction between
children who offend and children who require care and protection: its primary
concern being the needs, rather than the deeds, of any child so referred. This implies
that there ought to be unity, in terms of both procedure and decision-making,
between all referral-types in practice. In this way, the Kilbrandon ethos is best
understood as the structural and philosophical consequences arising from the
reasoning of the Kilbrandon Committee. This equates to a unified approach towards
all children “in trouble” and suggests that the procedures and decision-making

processes adopted in practice ought to be exactly the same for children referred on

6 Waterhouse & McGhee (2002) (n.13).
7 Ibid, at pp. 282 — 287.
% McAra & McVie (2010) (n.13) at p. 180.
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offence and care and protection grounds. Whilst the Kilbrandon ethos is deeply
embedded within the CHS, whereby the process is structured on the basis of no such
distinctions being drawn, this thesis, nevertheless, finds that differences in process

and decision-making practice apply to different referral types.

2.5: A UNITARY APPROACH TOWARDS ALL REFERRALS UNDER THE 2011 AcCT?

This chapter concludes by evaluating the procedural limb of the Kilbrandon ethos
under the 2011 Act. In so doing, it originally schematises the grounds upon which
children can be referred to hearings, rejecting the traditional offence-care and

protection binary, and identifying three major referral types within the current
99289

9, <

practice of the CHS: namely, “care and protection”; “conduct”; and, “offence.
The chapter then identifies a number of notable procedural differences that apply
uniquely to offence referrals: specifically, the criminal standard of proof and
evidentiary requirements; the age of criminal responsibility; and punitive disclosure
consequences. - In so identifying, the chapter highlights the procedural
distinctiveness of referrals based on the child’s offending behaviour, and argues that
this give rise to a procedural dichotomy between offence-type referrals and all other

referral types in practice.

2.5.A: CLASSIFYING THE S. 67 GROUNDS: THE “TYPES” OF REFERRAL
The grounds upon which a child can be referred to a children’s hearing for

consideration of the imposition of compulsory measures of supervision are diverse.

95291

There are seventeen such “s. 67 grounds,”””" which broadly relate to the standard of

care afforded to the child, the risks posed to the child, or the behaviours exhibited by
the child.*> 15,858 children were referred to the reporter in 2014/2015.%> Within

that, 14,141 children were referred on care and protection grounds and 2,891%** on

295 296,

offence grounds,”” the most common s. 67 grounds being™": that the child was

suffering from a lack of parental care™’; that the child had committed a criminal

¥ Discussed at 2.5.A, below.

 Discussed at 2.5.B, below.

12011 Act, ss. 67(2)(a) — (q).

2 See, Appendix C, which sets out the s. 67 grounds.

3 SCRA (2015) (n.285) at p. 3.

¥ These figures include the 1, 174 children who were referred on both offence and care and protection grounds.
5 SCRA (2015) (n.285) at p. 3.

¥ Ibid, at p. 2.

72011 Act, s. 67(2)(a).
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offence®”®; and, that the child had a close connection with a person who had carried

. 2
out domestic abuse.?”’

59300 59301

Technically there is one “offence”” and sixteen “care and protection™ grounds.
However the designation of the various grounds of referral is a matter of debate. A
distinction is commonly drawn between “offence” and “non-offence” referrals, for
example in the official statistics.’”> However, Kearney has observed that the terms
“offence” and “care and protection” are also widely deployed: albeit that they have
no statutory basis or legal definition.**® In light of the diversity of the s. 67 grounds,
the offence-care and protection binary is over simplistic and, thus, is rejected by this

thesis.

Furthermore, there appears to be a natural division within the s. 67 grounds between

d,304 and those which relate to the conduct of

those which relate to the care of the chil
the child.’® Indeed, it is possible to identify a discrete category of “conduct”
grounds, specifically those contained in ss. 67(2)(j) — (o) of the 2011 Act, all of
which directly refer to the behaviour of the child. Note that, in general, the locus of
the care grounds is the relevant person®”® or some other adult, whereas the locus of
the conduct grounds is the child. Compare, for example, the ground that the child has
a close connection with a person who has committed a Schedule 1 offence,’®” with
the ground that the child has misused alcohol.’”® Whilst it follows that the offence
ground be included within the broader category of conduct grounds (since its locus is

the child and it refers to his or her behaviour) the offence ground stands alone as a

distinct type, due to a number of unique procedural differences in approach that

8 Ibid, s. 67(2)(j).

*?1bid, s. 67(2)(f).

% Ibid, s. 67(2)(j).

' Ibid, ss. 67(2)(a) — (i) & ss. 67(2)(k) — (q).

3% See, for example, SCRA (2013) Official Statistics 2012-13: Full Statistical Analysis (Stirling: SCRA); SCRA (2014) Official
Statistics 2013-14: Full Statistical Analysis (Stirling: SCRA); SCRA (2015) (n.285).

% B. Kearney (1987) Children’s Hearings and the Sheriff Court (London: Butterworths) at p. 17.

3 See, 2011 Act, ss. 67(2)(a) — (i) & ss. 67(2)(p) — (q).

% Ibid, ss. 67(2)() — (0).

3% Generally this is will be the child’s parents or carers. Section 200(1)(a) — (g) of the 2011 Act defines “relevant person” as an
individual who falls into one of the following categories: a parent or guardian having parental responsibilities or parental rights
in relation to the child under Part I of the Children (Scotland) Act 1995; a person in whom parental responsibilities or parental
rights are vested by virtue of s. 11(2)(b) of the Children (Scotland) Act 1995; a person who has parental responsibilities or
parental rights by virtue of s. 11(12) of the Children (Scotland) Act 1995; a parent having parental responsibility for the child
under Part I of the Children Act 1989; a person having parental responsibility for the child by virtue of various provisions of
English legislation; a person in whom parental responsibilities or parental rights are vested by virtue of a permanence order
under the Adoption and Children (Scotland) Act 2007.

972011 Act, s. 67(2)(c).

*® 1bid, 5. 67(2)(k).
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apply to it.**° It is, therefore, more appropriate to class the conduct grounds as a sub-
set of the care grounds, since, procedurally, their application and operation is
identical. Empirical findings are later presented, which confirm the existence of a

discrete category of “conduct” grounds.*"

In light of this analysis, this thesis originally contends that there are three major

referral types in the practice of the CHS: “care and protection” referrals;’'" “conduct”

referrals®'?; and, “offence” referrals.’’” The Kilbrandon ethos dictates a unitary
approach towards all referrals, and implies that the referral type ought not to result in
differences in process and decision-making practice. The essential object of this
thesis is to explore potential differences in process and decision-making practice
based directly on the referral types here identified. The central argument is that the
CHS is not operating in a strictly unitary manner and findings are presented to
demonstrate that differences in process,’'* gatekeeping decision-making?'"> and

. .. .. . 1
dispositive decision-making *'®

apply, ore perceived to apply, to offence-type
referrals, and that differences in gatekeeping’'’ and dispositive’'® decision-making
apply, or are perceived to apply, to conduct-type referrals, as compared to the
procedural and discretionary approach adopted in respect of care and protection-type

referrals.

In addition to the care-conduct divide identified within the s. 67 grounds, there is an
interesting correlation between the age of the child and the major referral categories
so identified. That correlation is that younger children are typically referred on care
grounds, older children are typically referred on conduct grounds, and teenage
children are typically referred on offence grounds. This general analysis is supported
by reference to statistical trends.’'® For example, the statistics reveal that, in

2014/2015, care and protection grounds were more commonly applicable to children

* Discussed at 2.5.B, below.

*19 See, Chapter 7, at 7.1.D.

*!! Based on the care grounds contained in ss. 67(2)(a) — (i) & ss. 67(2)(p) — (q) of the 2011 Act.
Based on the conduct grounds contained in ss. 67(2)(k) — (o) of the 2011 Act.

1
312
*3 Based on the offence ground contained in s. 67(2)(j) of the 2011 Act.
4 See, Chapter 2, at 2.5.B & Chapter 3, at 3.3.B.
15 See, Chapter 7, at 7.1.A — C.
*16 See, Chapter 7, at 7.2.
*'7 See, Chapter 7, at 7.1.D.
¥ See, Chapter 7, at 7.2

1

319 See, SCRA (2013) (n.302); SCRA (2014) (n.302); SCRA (2015) (n.285).
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from birth to 8 years,”* conduct grounds were more commonly applicable to
children from 8 to 14 years,”' and offence grounds were more commonly applicable

322

to children from 13 to 17 years.””” It should, however, be noted that there is

considerable overlap, with many teenage children being referred on conduct grounds,

I’* and drug®** misuse, and the ground about the

particularly those relating to alcoho
child’s conduct having a serious adverse effect on the health, safety or development
of the child or another.’® These broad, generalised **® statistical trends are
nevertheless noteworthy. In particular, they support Waterhouse, McGhee and
Louck’s finding that the ground of referral changes over time**’ and, further, raise
the potential that children move through the s. 67 grounds as they get older: entering
the system on care grounds, moving through conduct grounds, and, potentially,
“graduating” to offence grounds. Crucially, the ideas here presented about an
escalation in referral type over time are substantiated by empirical findings presented

in Chapter 7328

Whilst the designation of the various grounds of referral and, by extension the
categories of referral type, may be a matter of debate, offence referrals stand alone in
a legally distinct category due to the unique procedural distinctions that apply to
them.’” However, it is questionable whether this should be so. It follows from a
strict interpretation of the Kilbrandon ethos that, both procedurally and
philosophically, the approach towards all referral types should be exactly the same.
The CHS is not concerned with the child’s guilt or culpability, nor should it be
interested in punishing the child, in relation to any offence committed. Moreover, the
children’s hearing is largely indifferent towards public interest considerations and the
protection of society against children who offend.**® Rather, the CHS is primarily

concerned with whether it is in the child’s best interests to impose compulsory

20 SCRA (2015) (n.285) Summary table 1f, at p. 11.

2! Ibid, at p. 11.

22 Ibid, at p. 11.

32011 Act, s. 67(2)(k).

2 Ibid, s. 67(2)(1).

2 Ibid, s. 67(2)(m).

326 1t should be emhasised that this general observational trend, based on the statistics, does not take into account the significant
cohort of children referred on both offence and care and protection grounds.

27 See, Waterhouse, McGhee & Loucks (2004) (n.13).

28 See, Chapter 7, at 7.3.A.

¥ Discussed, below, at 2.5.B.

30 Although, as noted above, the welfare principle can be qualified to protect members of the public from serious harm: See,
2011 Act, ss. 26(1) - (2).
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measures of supervision, be that child an “offender” or one who has been abused or

neglected.

Specifically, the role of the children’s hearing is to: (i) consider whether it is
necessary, for the child’s protection, guidance, treatment or control, to make a
compulsory supervision order (“CSO”); and, if so (i1) decide what measures that
order should contain so as to meet the child’s needs and serve the child’s interests.””!
In so considering, the children’s hearing has three options open to it: (i) to make a
CSO; (i1) to discharge the referral; or (ii1) to defer making a decision about the need

for a CSO until a later children’s hearing.**

The children’s hearing’s power to
decide what measures of supervision are appropriate, and attach conditions to any
CSO that it considers necessary to make, is wide.>>> Although CSOs are directed
towards satisfying the child’s needs and interests, some of the possible conditions
attached could be perceived as punitive.”** However, such measures are for control,

rather than punishment, and all measures available to children’s hearings are

essentially welfarist in nature.””

Whilst the behaviour that founds the offence ground might be considered “criminal,”
children’s hearing proceedings and their outcome are not. As Kearney observes:
“The hearing cannot impose a fine, disqualification from driving or the like: its sole
concern is to decide what is ‘in the best interests of the child’ and not to consider
directly any wider public interest.”**® Furthermore, children’s hearing proceedings
have regularly been categorised by the courts as civil sui generis in nature.””’ In
McGregor v. T and Kennedy v. 0,% the Court of Session unequivocally rejected
the notion that children’s hearings proceedings are criminal in nature. Lord President

Emslie later referred to those earlier authorities, in McGregor v. D, and observed: “In

3! Norrie (2013) (n.195) at para.9.01.

2 See, 2011 Act, ss. 91(3)(a) — (b), 119(2) — (3)(b) & 138(2).

33 Ibid, ss. 83(2)(a) — (i).

4 For example, the children’s hearings can decide that the child should be removed from the family home and live somewhere
else or, under specified conditions, decide that the child should be ‘locked up’ in secure accommodation or decide, under
specified conditions, that the child’s movement should be restricted by means of ‘electronic tagging’: See, 2011 Act, ss.
83(2)(a), (d), (¢) & 83(4) — (6).

33 The welfare of the child is the hearing’s paramount consideration and, further, the hearing must be satisfied that it would be
better for the child that any order be made than not: 2011 Act, ss. 25(1) — (2) & 28(1) — (2).

3¢ B. Kearney (1985) “Children’s Hearings in Scotland: Justice, Discretion and “Civil Procedure Sui Generis”, Civil Justice
Quarterly, pp. 137 — 149, at p. 140.

37 See, for example, McGregor v. T (1975) S.L.T. 76; Kennedy v. O (1975) S.L.T. 235; McGregor v. D (1977) S.L.T. 182; W v.
Kennedy (1988) S.L.T. 583; S v. Miller (2001) S.L.T. 531.

8(1975) S.L.T. 76.

9(1975) S.L.T. 235.
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no sense are proceedings under Part III of the Social Work (Scotland) Act 1968

criminal proceedings. They are, on the contrary, civil proceedings sui generis.”**°

It seems that the civil character of children’s hearings proceedings, whether at a
hearing or related court proceedings, flows from the principal purpose of those
proceedings: that is, to determine what measures of compulsory supervision are
necessary in the best interests of the child. This follows directly from the statement

of the Court of Session, in W v. Kennedy, that even:

“Proceedings in front of the sheriff on referral are self contained civil
proceedings sui generis in which it must be borne in mind at all times that the

principal purpose is to ascertain what is necessary to be done in the interests
of the child.”**"

The nature of children’s hearings proceedings was considered more recently by the
Court of Session in S v. Miller.>** Notwithstanding that Lord President Rodger
accepted that proceedings based on the offence ground “display certain features of
our criminal procedure,”** he distinguished those proceedings from traditional

criminal proceedings in three key respects:

“Their civil nature is indeed clear from the fact that they are instigated by the
reporter, whereas the prosecution of a child can take place only on the
instruction of the Lord Advocate: s 42 (1) of the Criminal Procedure Act. An
equally clear sign is the fact that the ultimate appeal is to the Court of Session
and not to the High Court of Justiciary . . . if one asks why, ultimately,
Parliament has provided for civil rather than criminal proceedings, then the
answer must be that, even though they may involve establishing that the child
has committed an offence, there is no possibility of the child being punished,

having a penalty imposed.”***

0 (1977) S.L.T. 182, per Lord President Emslie, at 185.
*1(1988) S.L.T. 583, per Lord Sutherland, at p. 585.

2 (2001) S.L.T. 531.

** Ibid, per Lord President Rodger, at para.19

*** Ibid, per Lord President Rodger, at paras.19 — 20.
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Nevertheless, there are notable differences that apply to the operation of the offence
ground, which set it apart from all other care and protection and conduct grounds in

three key respects.

2.5.B: PROCEDURAL DIFFERENCES APPLICABLE TO OFFENCE-TYPE REFERRALS

First, proof of the offence ground is required on the criminal, rather than the civil,
standard, and the criminal rules of evidence additionally apply.** This involves a
requirement for corroborated evidence. By contrast, the more relaxed civil standard
of proof and evidentiary requirements are applicable to all other care and protection
and conduct-type grounds.**® By elevating the standard of proof from the balance of
probabilities to beyond reasonable doubt, offence referrals are subject to certain due
process protections, intended to promote the civil rights of the criminal accused.
However, children referred to hearings on offence grounds are not criminal accused.
Furthermore, given that, ostensibly, the proceedings and outcome of children’s
hearings are not criminal, it is arguably unnecessary that proceedings at proof for
offence referrals be any different from those proceedings for care and protection and

conduct referrals.

The separation of adjudication of proof and disposal was a vital institutional

innovation arising from the Kilbrandon Report. As Norrie observes:

“One of the defining characteristics of the children’s hearings system is the clear
separation of roles between the body that determines whether, and in what terms,
a compulsory supervision order should be made, and the body that determines
whether, if the matter is disputed, any one or more of the grounds in respect to
which the child has been referred to the hearing actually apply in relation to that
child.”**’

Since the introduction of the CHS, the sheriff court has been the dedicated forum for
resolving factual disputes about the application of s. 67 grounds, whereas the

children’s hearing has been the dedicated forum for determining whether compulsory

52011 Act, s. 102(3).

¥ See, B v. Kennedy (1987) S.L.T. 765; Harris v. F (1991) S.L.T. 242; B. v. Authority Reporter (2011) S.L.T. (Sh. Ct.) 55, per
Sheriff Principal Taylor, at para.38.

*7 Norrie (2013) (n.195) at para.8.01.
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measures of supervision should be applied. This institutional separation of proof

from disposal has been described as the “genius” of the Kilbrandon reform:

“It was this separation between the issues of adjudication of the allegations in the
grounds for the referral and the consideration of the measures to be applied
which lay at the heart of the recommendations of the Kilbrandon Report on
Children and Young Persons, Scotland (Cmnd. 2306) of April 1964 which were
in due course implemented by the Social Work (Scotland) Act 1968. The genius
of this reform, ...was that the responsibility for the consideration of measures to
be applied was to lie with what was essentially a lay body while disputed
questions of fact as to the allegations made were to be resolved by the sheriff

.. . 4
sitting in chambers as a court of law.”**

The Kilbrandon Committee’s recommendations in this regard were motivated by a
requirement of formality in relation to the function of proof and a requirement of
informality in relation to the function of disposal. Whilst the Committee’s proposal
to institutionally separate these functions in order to strike a balance between legal
formalism for proof and welfarist decision-making for disposal, has been regarded as
genius, its subsequent proposal, to apply a different evidentiary standard and rules
exclusively to the offence ground, is not. Arguably it is unnecessary, particularly in
light of Kilbrandon’s explicit contention that the commission of a criminal offence
by the child “has significance only as a pointer to the need for intervention.”**’ This
is reflected by the fact that the sheriff does not make a finding of guilt or innocence
in respect of any offence allegedly committed.**® Rather, the role of the sheriff is to
determine whether or not the offence ground is factually established.*”' In this way,
the only difference between the offence ground and all others is that the sheriff must
be satisfied, to a higher degree of certainty, that the ground is established.’?
However, in view of the fact that neither the proceedings nor the outcome of any
subsequent children’s hearing are criminal, it is questionable that this higher standard

of certainty is, in fact, required. At the very least, this unique procedural feature of

8 Sloan v. B (1991) S.L.T. 530, per Lord President Hope, at p. 548.
*9 The Kilbrandon Report, at para.71.

% Norrie (2013) (n.195) at para.8.17.

! Ibid, at para.8.17.

*2 Ibid, at para.8.17.
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offence referrals goes against the logic of the Kilbrandon ethos whilst,
simultaneously, extending additional due process protections to offence referrals that

do not apply to any other referral type.

Secondly, the offence ground is applicable only to children who are over 8 years and
thus have reached the age of criminal responsibility.”>* Only those children who have
attained that age can be subject to an offence referral. By contrast, children of all
ages can be referred on care and protection and conduct grounds, with the single
exception of the truancy ground which is limited to children of school age.”* The
age of criminal responsibility, where appropriately drawn, also constitutes a
procedural safeguard for children accused of committing criminal offences. Whilst it
is right and proper that Scots law recognises an age below which the child is
incapable of committing an offence, it is unfortunate that that age is currently set so
low. Indeed the age of criminal responsibility in Scotland is amongst the lowest in
the world*’ and this aspect of the Scottish juvenile justice system has been subject to
recent criticism by the United Nations Human Rights Committee,**® and repeated

criticism by the United Nations Committee on the Rights of the Child.>’

The age of criminal responsibility has been fixed at 8 years in Scotland, ever since it
was raised from 7 years based on the Morton Committee’s recommendation in
1928.3** Over 70 years later, the Advisory Group on Youth Crime recommended
raising the age of criminal responsibility to 12 years.” This proposal was never
implemented but the matter was referred to the Scottish Law Commission for further
consideration.** Thereafter, a dual standard was established under Scots law,
whereby the age of criminal responsibility is set at 8 years but the age of criminal

prosecution is set at 12 years,’®' regarded by some as an untidy and confusing legal

*3 Criminal Procedure (Scotland) Act 1995, s. 41.

342011 Act, s. 67(2)(0).

% See, D. Cipriani (2009) Children’s Rights and the Minimum Age of Criminal Responsibility: A Global Perspective
(Farnham: Ashgate).

%6 United Nations Human Rights Committee (2015) Concluding Observations on the Seventh Periodic Report of the United
Kingdom of Great Britain and Northern Ireland, advanced version, adopted by the Committee at its 14™ session, 29" June 2014
— 24" July 2015, at para.23.

*7 See, most recently, United Nations Committee on the Rights of the Child (2008) Concluding Observations of the Committee
on the Rights of the Child on the United Kingdom of Great Britain and Northern Ireland, CCR/C/GBR/CO/4, at para.77.

8 G. Morton (1928) Report of the Departmental Committee on Protection and Training (Edinburgh: HMSO) at p. 48.

¥ Scottish Government (2000) Report of the Advisory Group on Youth Crime: It’s a Criminal Waste: Stop Youth Crime Now
(Edinburgh: Scottish Government).

% See, Scottish Law Commission (2001) (n.171).

1 As a result of the Scottish Law Commission’s recommendations, s. 52 of the Criminal Justice and Licensing (Scotland) Act
2010, amended the law so as set the age of criminal prosecution at 12 years, by inserting s. 41A into the Criminal Procedure
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position.*®* The consequence is that no child under 12 can be prosecuted in the
criminal courts, but that children over 8 can be referred to a children’s hearing on
offence grounds. Indeed the vast majority of children who offend, aged between 8
and 16, are dealt with in the CHS, rather than the CJS. Although the statutory
framework permits the formal prosecution of children aged 12 or over, this can occur

363

only at the instance of the Lord Advocate™” and McDiarmid notes that it rarely

. . 4
happens in practice.*

The CHS is thus the primary decision-making forum for the overwhelming majority
of children who offend in Scotland. Indeed, an argument made in support of the low
age of criminal responsibility is that it ensures that those children between the ages
of 8 and 12, who engage in offending behaviour and require compulsory supervision,
can be provided with it by being referred to a hearing on offence grounds.’®
However, where a child under 8 years appears to have committed a criminal offence,
then the circumstances of the case may justify their referral to a children’s hearing on
one of the other care and protection or conduct grounds — for example, that the child
is beyond parental control.’®® To some extent, the use of alternative grounds for
children under 8 years suggests that the dual standard is unnecessary and raises the
question as to why such an approach could not be extended to children between 8
and 12 years: or, even, older.’®” Indeed this very proposal is currently being
considered by the Scottish Government, which is expected to raise the age of

criminal responsibility to 12 years within the current Parliament.**®

While this may be a positive, and long overdue, development in Scottish juvenile

justice policy it arguably does not go far enough. The Kilbrandon Committee, long

(Scotland) Act 1995, but retaining 8 years as the age of criminal responsibility under s. 41 of the Criminal Procedure (Scotland)
Act 1995.

%2 See, E.E. Sutherland (2015) “Time to Raise the Age of Criminal Responsibility,” Journal of the Law Society of Scotland,
60(9): September 2015.

%3 Criminal Procedure (Scotland) Act 1995, ss. 41A & 42(1).

% C. McDiarmid (2013) “An Age of Complexity: Children and Criminal Responsibility in Law,” Youth Justice, 13(2): 145 —
160, at p. 147. See also, F. Dyer (2016) Young People at Court in Scotland (Glasgow: Centre for Youth & Criminal Justice)
discussed in Chapter 3, at 3.3.B.

35 M. Schaffer (2015) Minimum Age of Criminal Responsibility: A Legislative Opportunity? Scottish Child Law Centre Annual
Conference, Youth Justice Conference, 11" September 2015.

62011 Act, s. 67(2)(n).

%7 Such practice is, however, currently subject to Constanda v. M (1997) S.L.T. 1396, in which the Court of Session held that
facts founding the offence ground cannot be used to found an another care and protection ground so as to avoid the higher
standard of proof. See, Chapter 3 at 3.4.B for further discussion.

3% Scottish Government (2016) The Report of the Advisory Group on the Minimum Age of Criminal Responsibility (Edinburgh:
The Scottish Government); Scottish Government (2016) Minimum Age of Criminal Responsibility: Analysis of Consultation
Responses and Engagement with Children and Young People.
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ago, identified the artificial and arbitrary nature of a minimum age of criminal
responsibility.*®® Although this thesis contends that Kilbrandon erred by proposing
that the age of criminal responsibility be removed, rather than raised, the Committee
clearly had the will to dispense with an approach towards determining criminal
capacity that it regarded as empty and meaningless. Simply recasting the age from 8
to 12 years does little to address these valid concerns. For the minimum age of
criminal responsibility is a mere cut-off point, reflected in terms of a specified age

below which children are deemed incapable of committing criminal offences.

McDiarmid highlights the complexity of the doctrine of criminal responsibility,
arguing that its fair reflection in law involves myriad factors; including knowledge of
wrongfulness, understanding of criminality and its consequences, internalised moral
appreciation of the quality of the conduct, psychological development and life
experience. °'° Drawing upon neuroscientific research and international law,

specifically the “Beijing Rules,”””"

McDiarmid makes the case for raising the
minimum age to the cusp of adulthood, thereby excluding criminal responsibility for
all those under 18.°7% Such an approach reflects the Kilbrandon Committee’s
reasoning (if not its ultimate proposal) on the doctrine of criminal responsibility and

suggests that the Scottish Government should be bolder in its on-going review.

Thirdly, and most significantly, children referred to hearings on offence grounds are
subject to punitive disclosure consequences under the Rehabilitation of Offenders
Act 1974 and the Police Act 1997. Under such circumstances, the child acquires a
criminal record. Section 3 of the 1974 Act, provides that where a child is referred to
a hearing on offence grounds, "the acceptance, or establishment . . . of that ground
shall be treated for the purposes of this Act... as a conviction, and any disposal of the
case thereafter by a children's hearing shall be treated for those purposes as a
sentence". As such, children as young as 8 years can obtain a conviction if they are
referred to a hearing on offence grounds. This meaning of conviction is used in the

Police Act 1997 and, because of that, disposals from children’s hearings fall within

*% See, The Kilbrandon Report, at paras.60 — 65.

70 See, McDiarmid (2013) (N.364) at p. 145.

! See, United Nations (1985) Standard Minimum Rules for the Administration of Juvenile Justice, Rule 4.
2 McDiarmid (2013) (n.364) at pp. 154 — 159.
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the scope of Disclosure Scotland.>”?

Whilst there are clear public policy reasons for requiring the disclosure of criminal
convictions, this should be necessary only in a minority of exceptional cases arising
from children’s hearings proceedings. However, the CHS adopts a blanket approach:
the implications are the same regardless of the seriousness of the offence. Disclosure
consequences are particularly relevant to employment opportunities and therefore
can have a serious impact on the child’s future. In this way, an offence referral may
follow a child into adulthood with stigmatising consequences. This situation is
unacceptable and goes entirely against the Kilbrandon ethos, as well as the repeated
assertions of the Court of Session that children’s hearings proceedings are not

criminal in nature.’”*

The 2011 Act improved the position, vis-a-vis disclosure, slightly but the impact of
this reform remains to be seen. Subsections 187 and 188 of that Act relate to the
“rehabilitation” of a child referred on offence grounds. The effect of these provisions
is that an offence referral no longer gives rise to a “conviction” but an “alternative to

prosecution,””

which becomes “spent,” and no longer shows up on a basic or
standard disclosure check, three months after the referral is disposed of by the
children’s hearing.’’® However these provisions have not yet been brought into force

more than 3 years following the implementation of the 2011 Act.

When, and if,>"” these provisions eventually come into force, they will amend both
the Rehabilitation of Offenders Act and, crucially, the Police Act. Whilst the 2011
Act amends the Police Act to reflect the change in terminology (conviction to
alternative to prosecution) it makes no change to the relevant disclosure periods for
higher level disclosure checks, such as enhanced disclosure or disclosure under the
Protection of Vulnerable Groups scheme. As such, these disclosure checks will

continue to reveal the child’s offence referral for a significantly longer period than

°7 See, The Police Act 1997, ss. 112 — 113.

7 See, McGregor v. D (1977) S.L.T. 182; W v. Kennedy (1988) S.L.T. 583; S v. Miller (2001) S.L.T. 531.

72011 Act, s. 187(2): Amends Rehabilitation of Offenders Act 1974, by inserting s. 8B.

%76 See, 2011 Act, s. 187(3): Amends Rehabilitation of Offenders Act 1974, by inserting para.1(aa) into Schedule 3.

377 There has since been some indication that these provisions are unlikely to be brought into force at all: See, The Children’s
Rights and Wellbeing Impact Assessment (2016) accompanying The Report of the Advisory Group on the Minimum Age of
Criminal Responsibility (Edinburgh: Scottish Government) at pp. 32 — 34. Available from:
https://consult.scotland.gov.uk/youth-justice/minimum-age-of-criminal-responsibility/supporting documents/CRWIA.pdf
(Accessed on: 14/11/2016).
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that laid down by s. 187(3) of the 2011 Act.’”® In this way, the only change (if it even
materialises) will be one of simple terminology. Higher-level disclosure checks have
broad application. They are required for any jobs involving children or vulnerable
adults, jobs in health and social care, a number of professions (including medical
practitioners, vets, and accountants), certain regulated professions (such as taxi
drivers) and, crucially, jobs involving law and order and national security, including
police officers, prison officers and military personnel.’”” The implications are

therefore far-reaching.

Whilst the 2011 Act might relax the application of the 1974 and 1997 Acts in
relation to offence referrals, this thesis contends that the preferable solution would be
to repeal s. 3 of the Rehabilitation of Offenders Act 1974 so that it simply does not
apply to children’s hearing proceedings.’™ This is in line with the consistent
assertions of the Court of Session that children’s hearings proceedings are not
criminal proceedings. In that case, the child would not acquire a criminal record and
the outcome and consequences of the children’s hearing would be entirely welfarist,
with neither a “conviction” nor an “alternative to prosecution” to disclose. Until such
changes are made, the 1974 and 1997 Acts give rise to an anomalous punitive

consequence that is fundamentally at odds with the Kilbrandon ethos.

2.5.C: A PROCEDURAL DICHOTOMY BETWEEN OFFENCE AND ALL OTHER REFERRAL
TYPES

The foregoing procedural distinctions, applying uniquely to offence referrals,
introduce a salient tension to the children’s hearings process. Where a child is
referred to a hearing on offence grounds the standard of proof, the treatment of

evidence, the age of criminal responsibility and, the disclosure consequences are the

*78 Previously this was for 25 years or until the age of 40. However recent changes to legislation, via the Police Act 1997 and
the Protection of Vulnerable Groups (Scotland) Act 2007 Remedial (No. 2) Order 2015/423 (Scottish SI), has reduced the
length of time that some offences appear on higher-level disclosure certificates. This follows the judgment of R (on the
application of T and another) (FC) (Respondents) v Secretary of State for the Home Department and another (Appellants)
[2014] UKSC 35, in which the Supreme Court held that indiscriminate disclosure of offences on such checks is contrary to
Article 8, ECHR. Whilst the judgment applies to England and Wales, the Scottish Government took measures to ensure that
Scots law did not similarly fall foul to the ECHR through the implementation of the 2015 Remedial Order. Its effect is that
some offences are removed from disclosure certificates 7 Y years after the offence ground was accepted, established or found to
apply. However, other more serious offences remain indefinitely. Whilst 7 ' years is a significant reduction in the required
disclosure period, it still represents a considerable period of time, coinciding with the transition from childhood into adulthood
and thus constituting a significant barrier to education, training and employment for children subject to offence-type referrals.
7 https://www.mygov.scot/disclosure-types/?via=https://www.disclosurescotland.co.uk/ (Accessed on: 07/11/2016).

0Tt is, however, acknowledged that some exceptions may have to be made in practice, requiring, exceptionally, the disclosure
of serious violent offences committed by children such as murder and rape. The key point, however, is the rejection of a blanket
approach and this thesis contends that the disclosure of offence referrals should be the exception, rather than the rule.
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same as those found in criminal proceedings.”® An important thing to note is that
these procedural features are not mutually exclusive: for it is because the child
acquires a criminal record that the criminal standard of proof and rules of evidence
are necessary, and it is because of the disclosure consequences that it is of utmost
importance that the age of criminal responsibility be appropriately drawn. Whilst, as
things stand, the procedural features are necessary in order to safeguard the rights of
the “criminal accused,” they nevertheless serve to distinguish the process applied to
offence referrals considerably from that applied to all other referral types, and, as
such, subvert the unitary approach promoted by the Kilbrandon ethos. Furthermore,
the procedural distinctiveness of offence referrals is characterised by the

g eqe . 2
“responmblhzauon”38

of children who offend in the context of a welfarist system.
Each of the procedural features are directed towards making children criminally
responsible for their offending behaviour and therefore suggests that the proceedings
for offence referrals are criminal, rather than sui genmeris or civil. Moreover, the
imputation of responsibility on children referred to hearings on offence grounds
aligns the process adopted with a justice-orientated model towards juvenile

offending.’™

As a result of the striking differences in approach towards offence referrals, this
thesis contends that the statutory framework is somewhat at odds with the
Kilbrandon ethos. Moreover, the extent to which the “type” of referral influences
decision-making and disposal practice within the CHS is currently unknown and is
the major question to be explored by this thesis. The role of the reporter is central to
the testing of the Kilbrandon ethos, in that it is the reporter who determines whether
a child requires to be referred to a children’s hearing and, if so, on the basis of which
ground of referral. Having established that the referral type directly influences the

legal procedures followed, the remainder of this thesis is concerned with exploring

*¥1'S v. Miller (No. 1) 2001 S.L.T. 531, Per Lord Rodger, at paras.16-19.

%2 «“Responsibilization” was first introduced by Garland to indicate that responsibility for crime control is increasingly shared
amongst Governments, non-state actors and organisations, as well as members of civil society: See, D. Garland (2001) The
Culture of Control (Oxford University Press). The concept is adopted within this thesis not in Garland’s technical sense but
simply to describe the act or process of making an individual responsible. Muncie and Hughes similarly deploy the concept in
relation to youth justice policy in England and Wales, arguing that it is closely associated with neo-liberal governance and seeks
to make young offenders ‘face up’ to their responsibilities: J. Muncie, G. Hughes & E. McLaughlin (eds.) (2002) Youth Justice:
Critical Readings (London: Sage) at p. 3. See also, J. Muncie (2006) “Governing Young People: Coherence and Contradiction
in Contemporary Youth Justice, Critical Social Policy, 26(4): 770 — 793.

* Whilst it is conceivable that, under the welfare model, children should take on some responsibility for their offending
behaviour, insofar as they are able to do so, this position nevertheless departs from the Kilbrandon ethos and contradicts the
reasoning and central normative contention of the Kilbrandon Report.
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the extent to which the referral type, assigned by the reporter, influences gatekeeping
and dispositive decision-making practice. In particular, the following chapter
examines the gatekeeping functions of the reporter in order to construct the key
argument that, via the exercise of discretion, reporters choose the type of s. 67
ground upon which to refer children to hearings and thus are responsible for

designating referral types.
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CHAPTER 3: THE SYSTEM’S GATEKEEPERS

The reporter is the central professional decision-maker in the children’s hearings
process. It is through the exclusive instance of the reporter that cases are referred to
children’s hearings for consideration and disposal.*®* As such, the reporter is the
single access point to the CHS. The role of the reporter is vital to the testing of the
Kilbrandon ethos, since it is the reporter who decides whether a children’s hearing
requires to be arranged in respect of a child and, if so, on the basis of which “type” of
s. 67 ground(s). These crucial gatekeeping decision-making functions constitute the
focus of the empirical study presented in Chapters 6 and 7. This chapter examines
the role of reporters, with a particular focus on their gatekeeping decision-making

functions in light of the Kilbrandon ethos.

The chapter begins by discussing the Kilbrandon origins of the reporter role and the
subsequent development of the reporter service. It then analyses the reporter’s
gatekeeping decision-making functions under the 2011 Act. The chapter concludes
by exploring the nature of reporter decision-making, particularly in relation to the
reporter’s consideration and application of the s. 67 grounds. In so doing, a
distinction is drawn, along the lines of choice, between the concepts of “discretion”
and “professional judgment.” By reference to decision-making guidance
implemented by the Scottish Children’s Reporters Administration (“SCRA™) it is
argued that reporter’s have discretion to choose the single s. 67 ground that they

deem to be most appropriate and relevant.’®

Whilst this thesis acknowledges that
considering whether a s. 67 ground applies is a matter for the reporter’s judgment, it
contends that the reporter has discretion to choose which s. 67 ground to found upon
in referring children to hearings. This contributes to a central argument of this thesis,
namely: that reporters designate referral types via the exercise of discretion. The
theoretical and practical implications of this designation process are later explored by
this thesis in order to assess whether differences in decision-making process and

practice arise directly from the referral type assigned by the reporter at the

gatekeeping stage.

¥ Although there are some limited circumstances, discussed at 3.3.B, below, under which a court can oblige the reporter to
arrange a children’s hearing or remit a case directly to a children’s hearing, effectively bypassing the discretion of the reporter,
there powers are very rarely used. See, Antisocial Behaviour Order etc. (Scotland) Act 2004, s. 12(1), substituted by 2011 Act,
Schedule 5, para.3; Criminal Procedure (Scotland) Act 1995, s. 49.

5 See, SCRA (2013) (n.23); SCRA (2013) Practice Direction 5: Receipt and Registration of Referrals (Stirling: SCRA).
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2.1: THE KILBRANDON ORIGINS OF THE REPORTER

386 and, unlike the

The reporter’s role originates directly from the Kilbrandon Report
hearing itself, which replaced the juvenile court, has no predecessor. The Kilbrandon
Committee recognised the need to establish machinery to facilitate the referral of
children to hearings, and considered that this would comprise “independent intake
officials,” afforded the widest possible discretion in deciding whether children
should be brought within the ambit of the CHS.®” An independent official, known as
the “reporter,” was tasked with assessing whether “compulsory measures of care”
were required in each case.’®® The Kilbrandon Report envisaged that reporters would
be legally qualified, with additional administrative experience relating to child
welfare and education.’® The recommendation that reporters be dual qualified
reflected a requirement of competency to assess the legal issues arising from
referrals, as well as wider questions regarding child welfare, education and
treatment.*”® Four principal responsibilities were ascribed: first, to decide whether or
not to refer a child to a children’s hearing;**' second, to provide legal advice to the
lay tribunal, wherever necessary;*” third, to present evidence in the sheriff court
relating to the grounds of referral or reasons underlying decisions of children’s

393 and, fourth, to maintain

hearings, in the event of disputed issues of fact or appeals;
and distribute formal records of children’s hearings’ decisions, as well as arranging

timeous review of cases under its jurisdiction.*’

The decision as to whether or not to refer individual cases to hearings was the
principal duty assigned to reporters; any such decision to refer being at their
exclusive instance.’”” It was recommended that all reports concerning children “in
trouble,” should be made to the office of the reporter, without distinction as to
whether the basis of the referral was care or conduct related.’”® The consequence of

this proposal was that the existing powers of various public agencies to instigate care

6 See, in particular, The Kilbrandon Report at paras.98 — 102.
*¥7 Archive Files: Minutes of Meeting 7 (n.139) at p. 3.
* The Kilbrandon Report, at para.98.

** Ibid, at paras.98 & 102.

% Ibid, at para.98.

! Ibid, at para.98.

2 Ibid, at paras.100 — 101.

% Ibid, at para.100.

% Ibid, at para.100.

% Ibid, at para.98.

% Ibid, at para.98.
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and protection proceedings would be abolished,*®” and the reporter would overtake
the procurator fiscal in respect of deciding what course of action to take in relation to
juvenile offenders,™® except in respect of the potential prosecution of grave offences
in the criminal courts.*”” However, specific details about sow gatekeeping decisions
should be made were scant. Indeed, the Kilbrandon Report is silent on the explicit
content of gatekeeping decision-making. However, the Report was clear on the
quality of reporter decision-making: that is, that it was to be autonomous in nature.
The Committee considered that reporters would work in close partnership with
relevant statutory and voluntary agencies but recommended that they be independent

: 4
from those agencies.*"’

Although brief,”®' the Kilbrandon Report’s recommendations on the role of the
reporter laid the foundations for the creation of a new professional, with the dual
responsibility of decision-making and safeguarding procedure at different stages of
the children’s hearings process. As such, the reporter was the central professional

actor of the Kilbrandon reform.

3.1.A: THE “PARADOX” OF THE REPORTER’S OFFICE
In 1971, the office of the reporter was created, in line with the Kilbrandon

recommendations, under Part IIT of the Social Work (Scotland) Act 1968.%%*

Every
early examination of the CHS recognises the significant role that the reporter
occupied in terms of the system’s operation. The limited number of such early
published works, including Face to Face with Families,* The Scottish Juvenile
Justice System,*™ Children Out of Court,””” and, Juvenile Justice? The Practice of

Social Welfare*® all directly acknowledge the centrality of the reporter to the

*7 Ibid, at para.98.

% Ibid, at para.98.

% The Report preserved the discretion of the Lord Advocate to direct the prosecution of particularly grave cases before the
criminal courts: See, The Kilbrandon Report at paras.124 — 126.

% Ibid, at para.98.

“ Only five paragraphs of the Kilbrandon Report are dedicated to the role of the reporter: See, The Kilbrandon Report, at
paras.98 — 101.

2 See, in particular, s. 36(1).

% Bruce & Spencer (1976) (n.207).

“* F .M Martin & K. Murray (1976) Children’s Hearings (Scottish Academic Press).

45 Martin, Fox & Murray (1981) (n.14).

6 A. Morris & M. Mclsaac (1978) Juvenile Justice? The Practice of Social Welfare (London: Heinemann).
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children’s hearings process. The latter of these publications succinctly summarised

the matter thus: “The key figure in the new system was to be the reporter.”*"’

Undoubtedly, the most important duty of reporters was, and indeed remains, their
gatekeeping decision-making functions. The basis of reporter decision-making was
simply stated by the Social Work (Scotland) Act 1968: to decide whether any child
referred was “in need of compulsory measures of care.”*”® The Act defined a child as
being so in need if one of the grounds of referral, set out in section 32(2)(a) — (h),

were satisfied in respect of that child.*”

Reporters had two basic questions to
consider under the original statutory scheme, which remained broadly similar under

the 1995 and 2011 Acts:

1. Is there sufficient evidence to satisfy one or more of the grounds of
referral?*!”

2. Is the child in need of compulsory measures of intervention?*'’

In seeking to answer these questions, the reporter was entitled to carry out broad

: . . 412
investigations:

autonomy and discretion were thus key in exercising their
gatekeeping functions. However what was missing, it has been argued, was the level
of clarity of detail required to guide reporters in performing those functions: in
particular, there was little direction and few mechanisms for ensuring consistency or

accountability provided by the original statutory scheme.*'?

It has, in fact, been argued that the introduction of the reporter’s office was

. . . . 414
paradoxical in a number of its essential aspects.

This “paradox” was rooted in
contradictions about the nature of the reporter role, the quasi-independent status of
the reporter’s office, and the lack of guidance directed towards the achievement of its

policy aims. For example, it is unclear why the Kilbrandon Committee considered

“7 Ibid, at p. 27.

% Social Work (Scotland) Act 1968, s. 39(3).

9 Ibid, s. 32(1).

19 Ibid, s. 32(2).

1 Ibid, s. 39(1)-(3).

12 Ibid, s. 38(1).

3§, Kuenssberg & A.D. Miller (1998) “Towards a National Reporter Service” in A. Lockyer and F. Stone (eds.) Juvenile
Justice in Scotland: 25 Years of the Welfare Approach (Edinburgh: T&T Clark) at p. 173.

4 Ibid, at p. 172.
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that the “ideal” reporter ought to have legal qualifications.*> Morris and Mclsaac
observe that this requirement seems at odds with a welfare approach, and suggest
that it may have been an attempt to introduce justice-orientated considerations into a
predominantly welfarist system.*'® In any case, the majority of reporters first
appointed were either lawyers or social workers,*'” and the professional diversity of

reporters has remained similar throughout the lifespan of the CHS.*'®

This conflation of welfare and justice was further exacerbated by the analogy,
explicitly drawn in the Kilbrandon Report, between the reporter and the public
prosecutor.*'” Prior to the creation of the CHS, the decision as to whether a child
should appear before a juvenile court rested with the latter. The Committee
considered that reporters would, on analogy, exercise similar functions to
prosecutors.* However, that analogy cannot be taken too far, not least since the
decision-making criteria applied by prosecutors and reporters are fundamentally
different. Whilst prosecutors are principally concerned with the public interest and
establishing guilt, reporters are concerned with the needs and best interests of
children and apply specific criteria to determine whether they need to be referred to

hearings.**!

In this way, reporters (and indeed the CHS as a whole) are largely
unconcerned by public interest considerations.*”* Moreover, Norrie distinguishes
reporters from prosecutors on the basis that, whilst they share a similar discretion to
decide whether to bring cases to hearings, the former does not possess the same
discretion as the latter to abandon the proceedings thereafter: the subsequent
progression of the case resting with the children’s hearing, rather than the reporter.**
In fact, the analogy was explicitly rejected by the Inner House of the Court of

Session in C v. Miller,"** in which it was emphasised that children’s hearings

proceedings are civil in nature and do not involve any penal element,

4

"% The Kilbrandon Report, at para.98.

416 Morris & Mclsaac (1978) (n.406) at p. 96.

17 Ibid, at p. 96.

18 Although some reporters have a background in education and health, for example, the vast majority of reporters have been
found to have backgrounds in law or social work: See, Kuenssberg & Miller (n.413) at p. 174.

9 The Kilbrandon Report, at para.98.

0 Ibid, at para.98.

1 See, 2011 Act, ss. 66(2)(a) — (b), discussed at 3.3, below.

2 The only public interest consideration relates to a qualification of welfare criterion, which becomes the primary (rather than
the paramount) consideration of the children’s hearing for the purpose of protecting members of the public from serious harm:
See, 2011 Act, s. 26.

3 Norrie (2013) (n.195) at para.2.08.

#4(2003) SLT 1379, at 1396.

64



notwithstanding that certain grounds of referral may involve the allegation of
criminal activity.*** Due to the distinct contexts occupied by prosecutors and
reporters, the Inner House held that it was inappropriate to assimilate the position of
the reporter in children's hearing proceedings with that of the procurator fiscal in

.. . 42
criminal proceedings.**®

The reporter’s independence is an important feature of the CHS. It allows reporters
to be detached, to a certain extent, from those children referred and to objectively
interpret information about such children in exercising their decision-making
functions. However, Kuenssberg and Miller point out that this independence was
undermined by the fact that it was initially the reporter’s employer, namely the same
local authority, which also provided background information, reports,
recommendations and services in relation to those children referred.**’ This concern
was aggravated by the fact that, originally, and until relatively recently, reporters
acted as quasi-legal advisors to children’s hearings, discussed below. Such a role
further undermined the reporter’s independence and seems unnecessary in light of
the separation of proof from disposal, which meant that the sheriff court was
designated as the best placed forum to deal with disputed issues of fact and questions

of law.

Most importantly, little guidance was provided as to how the expectations of the
Kilbrandon Committee, to reduce juvenile delinquency through the assessment and

satisfaction of children’s needs,428 would, in practical terms, be met.*?’
p

Despite the
importance of the reporter’s role, the Kilbrandon Report made limited provision for
the functioning of that role, with only five paragraphs dedicated to the reporter.***
Arguably, a number of developments in policy and practice have since addressed
these contradictions related to the reporter’s role and office, particularly in light of

the creation of SCRA.

3 See also, S v. Miller (2001) SLT 531, at paras.19-20.
26 C'v. Miller (2003) SLT 1379, at p. 1396.

#7 Kuenssberg & Miller (1998) (n.413) at p. 173.

% The Kilbrandon Report, at para.12.

# Kuenssberg & Miller (1998) (n.413) at p. 173.

% See, The Kilbrandon Report, at paras.98 — 102.
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3.2: THE DEVELOPMENT OF THE REPORTER SERVICE AND ROLE

Reporters were initially appointed as officers of local authorities,' at which time
there were over 50 in Scotland, each with their own policies and practices. *** This
structure was, thereafter, reorganised via the Local Government (Scotland) Act 1973,
within which there was a separate reporter’s department in each of the then 12
regional and island councils.*® However there was limited provision for consistency
and accountability of reporter practice within the local authority structure.**
Ultimately, the reporter service was regrouped within a national organisation, known
as SCRA, following the passage of the Local Government Etc. (Scotland) Act
1994.%

3.2.A: THE NATIONALISATION OF THE REPORTER SERVICE

Prior to the passage of the 1994 Act, the Finlayson Report*® had been commissioned
to provide an assessment of the reporter’s role and office.*” This was the first, and
since only, Government-initiated review to focus exclusively on the reporter’s role.
Among the Report’s important recommendations was the creation of a national
training programme for reporters and support staff, and the development of a Code of
Practice for reporters.”® The Finlayson Report accepted that: “a national service
would result in a uniform system of juvenile justice while preserving autonomy of
decision-making,” and that: “accountability to a central department would lead to
consistency of decision-making based on experience and expertise.”**” In this way,
the nationalisation of the service was presented as capable of addressing some of the
concerns about the paradoxical nature of the reporter’s office.**” The principal
reasons for reform included the need to ensure greater consistency in reporter
training, policy and practice across Scotland, and to guarantee sufficient

independence between the reporter’s office and the local authority.**!

#1 Social Work (Scotland) Act 1968, s. 36.

#2 M. Schaffer (2013) “Kilbrandon Then, Now and in the Future,” Scottish Journal of Residential Child Care, 13(3): 1 — 14, at
p. 4.

3 See, Local Government (Scotland) Act 1973, s. 1.

4 Kuenssberg & Miller (1998) (n.413) at p. 173.

5 See, Local Government Etc. (Scotland) Act 1994, Part I11.
6 Finlayson (1992) (n.194).

7 Ibid, at viii.

% Ibid, at paras.5.12. — 5.44.

9 Ibid, at para.9.26.

#0 Kuenssberg & Miller (1998) (n.413) at p. 174.

#1 Schaffer (2013) (n.432) at p. 4.
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Part III of the Local Government Etc. (Scotland) Act 1994 duly established SCRA

under the leadership of the “Principal Reporter,”**

responsible for the “efficient
running and management of the reporter service.”**> SCRA became operational on
1" April 1996, and its principal responsibilities are now reflected by the 2011 Act:***
namely, to facilitate the work of reporters**’; to deploy and manage staff to carry out
that work**; and, to provide suitable accommodation for children’s hearings.**’ In
this way, SCRA 1is the operational setting within which the CHS and associated
partner agencies work. Under the national structure, SCRA has 9 administrative

territories, known as “localities,” supported by a head office in Stirling.***

It is reasonable to conclude that a number of advantages have followed from the
nationalisation of the reporter service. For example, in the pursuit of consistent
reporter decision-making, detailed practice guidance and accredited training have
flowed from the creation of SCRA.*¥ Furthermore, as an executive non-
departmental public body, SCRA can be seen, at least in principle, as being
sufficiently independent from the local authority. As such, the restructuring of the
service appears largely to have achieved its stated policy aims of consistency and
independence, whilst simultaneously addressing concerns about its paradoxical

nature.

3.2.B: THE REVISION OF THE REPORTER’S LEGAL ADVISORY ROLE

Beyond the structural changes, associated with the reorganisation of local
government and the establishment of SCRA, the reporter’s role has largely been
unaltered since the inception of the CHS. In particular, the gatekeeping functions of

the reporter have remained sufficiently similar under the 1968, 1995 and 2011

*2 Local Government Etc. (Scotland) Act 1994, ss. 127 — 128.

3 White Paper (1993) Scotland’s Children: Proposals for Child Care Policy and Law, Cm. 2286 (Edinburgh: HMSO) at
para.6.13.

** See, 2011 Act, ss. 14 - 24.

52011 Act, ss. 20(a) — (b).

#62011 Act, Schedule 3, paragraph 11.

72011 Act, ss. 21(1) — (3).

5 The SCRA localities are: Highlands & Islands; Grampian; North Strathclyde; Glasgow; Tayside & Fife; South East; Central;
Lanarkshire/Dumfries & Galloway; and, Ayrshire. See, “About SCRA™: Available from: http://www.scra.gov.uk/about-scra/
(Accessed on 26/06/2016).

9 See, for example, SCRA (2013) Framework for Decision Making By Reporters: Changing for Children and Young People
(Stirling: SCRA).
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Acts.* That being said, a number of significant practice developments have directly

and indirectly affected the reporter’s role.

The most significant change to reporters’ functions relates to their role at children’s
hearings. A traditional duty of the reporter was to act as a legal advisor to the lay
members of the hearing; a role which was exercised before, during and after

proceedings under the 1968 and 1995 Acts.*"

However, following an internal review
by SCRA in 2009, this legal advisory role was revised, in order to ensure
independence between the reporter and the hearing. Schaffer explains that this
change was primarily implemented to ensure that the fair process of the children’s

hearing was adequately protected.**

Accordingly, the reporter is no longer present before or after the hearing, other than
to address strictly health and safety or administrative issues.*>® During the children’s
hearing itself, the role of the reporter has been substantially limited and reporters are
entitled only to support the process through the expression of views, particularly in
relation to procedural issues.*>* Reporters do not, however, have any capacity, or
statutory authority, to act as a legal advisor to the children’s hearing. This
modification bolsters independence between the key constitutional agents of the
CHS; namely, the reporter and the children’s hearing. In addition, it serves to
diminish the legal or formalistic nature of the reporter’s role, regarded as a somewhat
contradictory aspect of the Kilbrandon recommendations in light of the welfarist
nature of the children’s hearings process as a whole. The contemporary revisions to
the reporter’s role thus suggest that it is now primarily restricted to gatekeeping
decision-making, which is the major issue to be investigated by the remainder of this

thesis.

3.2.C: THE TRANSFORMATION IN REFERRAL PATTERNS TO THE REPORTER

Another development that has had a direct impact on reporter practice is the radical

transformation in referral patterns, including the volume, type and severity of

0 See, Social Work (Scotland) Act 1968, ss. 32 & 38 - 39; Children (Scotland) Act 1995, ss. 52, 56 & 65; 2011 Act, ss. 66 —
69.

“1 Schaffer (2013) (n.432) at p. 4.

2 Ibid, at p. 4.

*3 Ibid, at p. 4.

4 Ibid, at p. 4.
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referrals to the reporter. As has been established, the Kilbrandon Committee was
primarily concerned with children who offend: the essential object of the Kilbrandon
reform being to reduce the incidence of juvenile delinquency.*” However, the nature
of referrals has since changed radically; characterised by a fluctuating overall referral
rate to the reporter, and an overwhelming shift from referrals based on the offence
ground to referrals based on care and protection grounds, including the discrete
category of conduct-type grounds. Indeed, the shifting referral patterns are

illuminating.

In 1972, the first full year of the CHS’s operation, a total of 24,656 referrals were
received: approximately 87.6% of those referrals related to offences allegedly
committed by children, whereas only 12.4% related to alleged care and protection
issues in respect of children.**® The overall referral rate to the reporter reached a
historical peak in 2007/2008, during which period the highest ever number of
referrals were made to the reporter.”>’ A total of 102,759 referrals were received:
approximately 84% of which were care and protection-related, whereas only 16%
were offence-related.”® However, thereafter, the overall referral rate began to fall
and has been in constant decline ever since.*”” In 2013/14, a considerably lower total
of 36,298 referrals were received: approximately 76.1% of which were care and

protection-related and 23.9% of which were offence-related.*®

Figure 1 illustrates the changing referral patters and trends within the CHS over the

past 43 years.461

5 The Kilbrandon Report, at para.12.

6 Adapted from: Schaffer (2013) (n.432) at p. 6.

#7 See, SCRA (2007) Official Statistics 2006-07: Full Statistical Analysis (Stirling: SCRA) at pp. 3 — 4.

% Adapted from: Schaffer (2013) (n.432) at p. 6.

9 See, SCRA (2015) (n.285) at p. 3.

40 Adapted from: Schaffer (2013) (n.432) at p. 6.

1 It should, however, be emphasised that statistical methodologies have changed throughout this period so current and
historical statistical counts are not strictly comparable.
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Figure 1: Children and Young People Referred by Year*®

Throughout the lifespan of the CHS, care and protection, including conduct, referrals
have dramatically overtaken offence referrals as the dominant type. At the same
time, there has been a steady incline in the overall referral rate, reaching a peak in the
late 2000s, and subsequently declining from 2008 onwards. Recent statistics align
with these overall trends. In 2014/2015, fewer referrals were made to the reporter,
the overall referral rate having decreased for the 8" consecutive year.*®> A total of
27,538 referrals were received: approximately 74.8% of which were care and

protection-related and 25.2% of which were offence-related.*®*

Although care and protection referrals have clearly overtaken offence referrals as the

d*® was the

dominant type, the latter remain common. Indeed, the offence groun
second most common s. 67 ground in 2014/15, and the number of children referred
on offence grounds increased by 4.6% during that period.**® Another notable change

is the perceptible decline in the proportion of referrals that reporters subsequently

2 Source: SCRA (2015) (n.285) at p. 3.

3 Adapted from: SCRA (2015) (n.285) at p. 3.

4 Ibid, at pp. 3 — 5.

52011 Act, s. 67(2)(j).

466 Adapted from: SCRA (2015) (n.285) at pp. 2 — 3.
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refer on to children’s hearings. This “conversion rate” has consistently fallen from

53% in 1978, to 32% in 1995, to 23% in 2014.%¢7

The identified fluctuations in referral rate, referral type and conversion rate can be
explained by reference to certain policy developments applicable to the practice of
the CHS in recent years. In particular, there has been an increasing emphasis on
effective multi-agency working, a focus on early intervention, and diversion from the
CHS through the prism of the GIRFEC framework*®® and the Whole Systems
Approach (“WSA”). ** These initiatives are designed to provide relevant
professionals, such as social workers and police officers, with a range of options to
deal with children “in trouble” without referral to the reporter unless compulsory
measures of supervision are required.*’’ This is because, in the years leading up to
2007, ever-increasing numbers of children were being referred but many of those
children did not require compulsory measures of supervision, with only 12% being
referred by the reporter to a hearing during that period.*”' As such, referral to the
reporter was shown to be an inappropriate response to the needs of many such
children. > SCRA also reported that the sheer volume of referrals created
considerable challenges within the practice of the CHS.*”* This led to concerted
efforts to reduce the overall referral rate to the reporter and to ensure that only those
children who really need compulsory measures of supervision are taken through the

CHS.*"*

A key way in which the principles of GIRFEC and the WSA have been converted
into practical action is the introduction of pre-referral screening; now a separate facet
of gatekeeping decision-making which, notably, takes place outwith the CHS. Pre-

referral screening, primarily co-ordinated and led by the police,*’” involves potential

7 Martin, Fox & Murray (1981) (n.14) at p. 39; Statistical Bulletin (1997) Social Work Series - Referrals of Children to
Reporters and Children’s Hearings 1995-96 (Edinburgh: Scottish Office Government Statistical Service) at p.13; SCRA (2015)
(n.285) at p. 14.

% See, Scottish Government (2005) (n.205); Scottish Government (2012) (n.205).

% See, Scottish Government (2014) Getting it Right for Young People who Offend: Multi-Agency Early and Effective
Intervention Implementation Guidance (Edinburgh: Scottish Government); Scottish Government (2015) (n.258).

470 Scottish Government (2014) (n.469) at p. 6.

' SCRA (2008) Research Report: Monitoring of Non-Offence Pre-Referral Screening (Stirling: SCRA) at pp. 1 —2; SCRA
(2009) Research Report: Early and Effective Action Screening Groups (Stirling: SCRA) at p. 4; SCRA (2007) Annual Report
2006-07 (Stirling: SCRA).

472 Ibid.

3 SCRA (2015) (n.285) at p. 3.

7% K. Murray, P. McGuinness, M. Burman & S. McVie (2015) “Evaluation of the Whole System Approach to Young People
who Offend in Scotland,” (Scottish Government/Scottish Centre for Crime and Justice Research) at p. 6.

7 Ibid, at p. 10.
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referrals to the reporter. It comprises multi-agency decision-making groups which
decide whether a child should be referred to the reporter. Essentially, the screening
group intercepts the referral and decides whether it warrants the attention of the
reporter. Notwithstanding that it is the subsequent responsibility of the reporter to
decide whether a referral should then made to a children’s hearing, the
implementation of pre-referral screening has resulted in some aspects of gatekeeping
decision-making taking place outwith the ambit of reporter practice and, indeed, the
CHS itself. As such, the gatekeeping functions of reporters have arguably been

limited or curtailed by the advancement of contemporary policy initiatives.

Pre-referral screening is now operating, to some extent, in all SCRA locality areas.’®
As early as 2008, SCRA found that it was having an impact on reducing referrals to
the reporter. 477 However, the research found that a consequence was that,
proportionately, more of the children thereafter referred to the reporter required
compulsory measures of supervision.*’® A major evaluation of the WSA was
published in 2015,"” which found that there had been a “significant reduction” in
referral rates to the reporter, in respect of both offence and care and protection-type
referrals*® but that those children who continue to be referred to the reporter are at
the “most serious end of the spectrum,” and thus more likely to be in need of a
CSO.*"™ The introduction of pre-referral screening therefore explains the reduction in
the overall referral rate to the reporter and fluctuations in “conversion” rate, from

referrals to the reporter to referrals to hearings, in recent years.

Whilst the success or otherwise, of the early intervention and diversionary
approaches underpinning GIRFEC and the WSA will not meaningfully be known for
a number of years, early signs reveal a notable practical impact. It seems that
reporters are now faced with fewer referrals. However, it follows that those referrals
are more targeted in nature, with a higher proportion of them requiring the
arrangement of a children’s hearing. On one view, pre-referral screening ensures that

no child is referred inappropriately to the reporter: that is, unless likely that a hearing

6 SCRA (2009) Research Report: Early and Effective Action Screening Groups (Stirling: SCRA) at p. 3.
7 Ibid, at p. 2.

7% Ibid, at p. 2.

” Murray, McGuinness, Burman & McVie (2015) (n.474).

* Ibid, at pp. 18 — 20.

“1 Ibid, at p. 20.
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will be required to address their needs. In this way, where voluntary, rather than
compulsory, measures of supervision are perceived to be sufficient, then the child
can be made subject to such measures in a timely manner without recourse to the
reporter. However the reference to perception is key here as it the reporter who is
qualified and, indeed, empowered by the statute to form a view as to whether
compulsory measures are necessary or voluntary measures are sufficient.*® Pre-
referral screening involves a loss of control on the part of the reporter. This is
concerning, not least since research has identified a lack of protocols and processes
around how screening groups operate and make decisions.*® The use of such
screening groups, of which the reporter is not part, arguably dilutes the reporter’s
gatekeeping functions. Notwithstanding that dilution, the reporter remains the

dedicated professional responsible for deciding which children enter the CHS.

3.3: GATEKEEPING UNDER THE 2011 ACT

This thesis argues that reporters are the “gatekeepers” to the CHS, due to their
critical involvement in the referral process. Accordingly, reporters are responsible for
deciding which children will be brought within the ambit of the CHS and on what
basis. Their gatekeeping functions are significant to this thesis because it is
principally concerned with differences in process and decision-making practice
arising from the type of ground assigned to the referral by the reporter at the
gatekeeping stage.

3.3.A: THE GENERAL SCHEME OF REPORTER DECISION-MAKING

Under the 2011 Act, much like its predecessor,*® reporters are employed by
SCRA*® and their functions are those delegated to them by the Principal Reporter.*™°
It is the primary responsibility of the reporter to investigate the circumstances of the
child and the associated referral,487 and to consider whether one or more of the s. 67
grounds apply in relation to that child.*® In light of the applicability of a s. 67

ground, it is then the responsibility of the reporter to consider whether it is necessary,

*2 See, 2011 Act, ss. 66 — 69.

5 SCRA (2009) (n.476) at p. 2.

4 See, Children (Scotland) Act 1995, s. 40.
52011 Act, Sch.3 para.11.

6 Ibid, Sch.3 para.10.

“7 Ibid, ss. 66(1) & (3).

*8 Ibid, s. 66(2)(a).
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for the child’s protection, guidance, treatment or control, to make a CSO. %™ 1t so, the
reporter is obliged to arrange a children’s hearing in respect of that child.*”° It is the

95491

subsequent duty of the reporter to draft the “statement of grounds,”” upon which

any referral to a children’s hearing is based, setting out which of the s. 67 grounds he

492

or she believes to apply*** and the facts upon which that belief is founded.*> Where

the stated grounds are not accepted*”* or understood*”

by the child or any relevant
person, it is the reporter who seeks to have them established by way of proof in the

sheriff court.**®

Once a hearing has been arranged, the role of the reporter almost immediately
diminishes. The reporter’s only formal function during the hearing is to keep a record
of proceedings.””’ The reporter can express views on relevant procedural matters but
that function has no statutory basis.*”® Notwithstanding the limited capacity of the
reporter during the children’s hearing, the 2011 Act retains the reporter as the crucial
and primary decision-maker during the referral process. During the hearing itself,
however, the lay panel members are the crucial and primary decision-makers in
relation to the disposal of the child’s case. And the sheriff is the crucial and primary

decision maker in relation to disputed s. 67 grounds.

* The Statutory Tests
The key task of the reporter is to determine what course of action to take upon

receipt of referrals. There are three such courses of action open to reporters under the

2011 Act:

1. To take no further action;*”’
2. To refer the child to the local authority for the provision of advice, guidance

and assistance on a voluntary basis:** or,

* Ibid, s. 66(2)(b).

0 Ibid, ss. 69(1)-(2).

1 Ibid, ss. 89(1)-(2).

“2 Ibid, s. 89(3)(a).

3 Ibid, s. 89(3)(b).

“ Ibid, ss. 93(1)(a) — (b).

* Ibid, ss. 94(1)(a) — (b).

% Ibid, ss. 93(2)(a) & 94(2)(a).

*7 The Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, r.13.

% Schaffer (2013) (n.432) at p. 4.

* Here, the reporter effectively abandons the referral either because none of the s. 67 grounds are considered to apply and/or
because the reporter does not consider that the making of a CSO is necessary in respect of the child: 2011 Act, ss. 68(1)(a) —

(b).
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3. To arrange a children’s hearing.””’

The decision as to what course of action to take rests entirely on the reporter’s

application of two statutory tests.’"*

First, the reporter must consider whether one or
more of the s. 67 grounds apply in relation to the child.’®” Second, the reporter must
consider whether a CSO is necessary in respect of the child.”® If both of these
statutory tests are perceived by the reporter to apply, then he or she is statutorily
obliged to arrange a children’s hearing for the child.”® The consideration of the first
statutory test requires the reporter to evaluate facts, assess evidence and make
judgments about the perceived application of the s. 67 grounds. The reporter’s
determination of the second statutory test involves the making of two inter-related
judgments: first, an assessment as to whether the child requires protection, guidance,
treatment or control; and, second, an assessment as to the perceived necessity for
such measures of supervision to be provided on a compulsory basis.”*® SCRA
describe the statutory tests applied by reporters as “threshold criteria.””"’ This term
indicates the level at which concerns about a child are sufficient to justify the
imposition of compulsory measures of state intervention.’”® The statutory tests, or

threshold criteria, must be satisfied before a child can be referred to a hearing, so as

to provide adequate justification for any compulsory measures imposed.

* The Source of Referrals to the Reporter
Reporters require sufficient information about any referral they receive, as well as
the child’s wider circumstances, in considering the application of the statutory tests.
The reporter is wholly dependent on receiving information from, and working in

partnership with, other agencies to determine whether the statutory tests are met.

3% Here, the reporter elects for voluntary, rather than compulsory, measures of supervision either because none of the s. 67
grounds are considered to apply but the provision of some measures of supervision are considered necessary, albeit on a
voluntary basis, or because a s. 67 ground is considered to apply but the making of a CSO is not deemed to be necessary. The
basis of the reporter’s decision to opt for voluntary measures is less clear from the statute: 2011 Act, s. 68(5)(a).

! Here, the reporter is duty bound to arrange a children’s hearing if it is considered that a s. 67 ground applies and a CSO is
necessary: 2011 Act, ss. 66(2)(a) — (b) & 69(1) — (2).

22011 Act, ss. 66(2)(a) — (b).

% Ibid, s. 66(2)(a).

% Ibid, s. 66(2)(b).

* Ibid, ss. 69(1) — (2).

%% Ibid, s. 66(1)(b).

%7 Kurlus, Hanson & Henderson (2014) (n.14) at pp. 34 — 35.

%% See, K. Norrie (2016) “Appellate Deference in Scottish Child Protection Cases, Edinburgh Law Review, Vol. 20, No. 2, pp.
149 — 177; D. Platt & D. Turney (2013) ‘Making Threshold Decisions in Child Protection: A Conceptual Analysis,” British
Journal of Social Work, pp.1-19.
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Referrals to the reporter may come from anyone: the child and relevant persons;
local authorities (including social work, education and health departments); the

police; the courts; and, although vanishingly rare, the general public.

The referral itself is an important basis of information for the reporter and, depending
on its source, it may contain varying degrees of information about the child’s
circumstances. Different statutory provisions apply in respect of the transmission of
information to the reporter, depending on the source of that information. For
example, local authorities and the police are duty bound to pass information to the

°9 and, indeed, much of the information relied upon by reporters originates

reporter
from these sources.”'’In 2014/2015, the police were the dominant source, with
71.5% of all referrals to the reporter originating from this source.’'' 24.7% of the
remaining referrals originated from the local authority. Any other individual may
provide the reporter with relevant information about a child but, unlike the local
authority and the police, they are under no statutory duty to do so. Notwithstanding
the source of referrals, the consideration of the statutory tests is reserved for the

reporter.

* The Reporter’s Investigations
The reporter has wide powers to investigate the circumstances of a child about whom
information is received. These investigatory powers, which are critical to the
reporter’s gatekeeping role, are governed by section 66 of the 2011 Act. Having
received information from any source, or if it otherwise appears to the reporter that
any child might be in need of protection, guidance, treatment or control,”'* an
investigation into the child’s circumstances can be embarked upon.’"® One of the first
decisions that the reporter must make in practice is whether to undertake such an
investigation.”'* The purpose of any investigation is to equip the reporter with
sufficient information to consider the application of the statutory tests.’'’ In other
words, to furnish the reporter with enough information to form a view as to whether

a s. 67 ground applies and, if so, whether a CSO 1is considered necessary. In some

*” See, 2011 Act, ss. 60 — 61.
*19 See, Kurlus, Hanson & Henderson (2014) (n.14) at pp. 12 — 13.
S SCRA (2015) (n.285) at p. 8.
22011 Act, s. 66(1)(b).
B Ibid, s. 66(3).
4 This is described by SCRA as the “initial decision” of the reporter: SCRA (2013) (n.449) at p. 6.
*15 This is described by SCRA as the “final decision” of the reporter: Ibid, at p. 8.

5
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situations an investigation might not be required because the local authority, for
example, may have previously shared information that is sufficient to allow the
reporter to consider the application of the statutory tests in the first instance.’'®
Indeed, Norrie observes that reporters are required to undertake investigations only
where they are not yet in possession of sufficient information to pass judgment on
the referral.”'” As such, the reporter’s need for sufficient information must be
balanced with the principle of minimum intervention.’'® A study published by SCRA
in 2014, which collected quantitative data on reporter decision-making in respect of
200 referrals, found that further information was requested by the reporter in relation

>19 of those referrals sampled.”*® The study thus suggests that it is the

to the majority
norm for reporters to undertake further investigations into the child’s circumstances

upon receipt of a referral.

If an initial investigation is required, the reporter is entitled to dictate its form.
Usually, it will involve obtaining a social background report from the local authority

about the circumstances of the child and family.”*'

The reporter might require the
local authority to report on the child generally, or on any particular matter that the
reporter specifies,”*? and the local authority is under a statutory obligation to do
s0.”%* Notably, the SCRA decision-making study found that where additional
information was requested in respect of the 200 referrals sampled, almost all*** of
those referrals involved requests for further information from the social work
department.”® Thus, investigations by the reporter are ordinarily made by obtaining

further information, in the form of a report, from the social work department.’*°

It is open to the reporter to seek additional reports from, for example, the police,

education or health departments. The SCRA decision-making study found that the

192011 Act, 5. 66(1).

*'7 Norrie (2013) (n.195) at para.4.17.

S SCRA (2013) (n.449) at p. 1.

1 Defined as 50-74% of the 200 referrals sampled: Kurlus, Hanson & Henderson (2014) (n.14) at p.12.

20 Ibid, at p.19.

2! Norrie (2013) (n.195) at para.4.17.

22011 Act, 5. 66(4).

2 Ibid, ss. 66(5) & 66(6).

* Defined as 90% or more of the 200 referrals sampled: Kurlus, Hanson & Henderson (2014) (n.14) at p. 12.

2 Ibid, at p. 19.

%26 The research found that the next most common agency from which information was requested was education, with less than
half (defined as 35-49%) of referrals recorded as seeking information from this source, followed by health with few (defined as
14% or less) seeking information from this source. The referral sample revealed that other agencies such as the police,
residential units and other support projects were, on occasion, asked for information by the reporter, although this was found to
be the case in relation to very few referrals sampled: Kurlus, Hanson & Henderson (2014) (n.14) at p. 19.
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education department was the next most common agency from which information
was requested in respect of the 200 referrals sampled.’”” However information from
this source was requested in a comparatively more limited manner than social work,
with reporters seeking information from the education in respect of less than half**®
of those referrals sampled.’” This was followed by the health department, from

39 of those referrals sampled.”®' The

which information was requested in only a few
study suggested that other agencies such as the police, residential units and voluntary
support projects are, on occasion, asked for information by the reporter, although this
was found to be the case in relation to very few referrals sampled.”? Since reporters
are free to dictate the scope and form of any investigations undertaken, they may
informally consult with any individuals that they deem relevant, such as social
workers, health visitors or teachers, and may invite for interview any individual who
can assist their decision-making. The SCRA study provides some support for this
view since it found that information was requested by means of a verbal or email

update from social work and other relevant agencies in relation to some of those

referrals sampled.’*

Having gathered sufficient information, the decision as to whether or not to refer the
child to a hearing ordinarily rests with the reporter. The reporter’s powers of
investigation and determination, under s. 66 of the 2011 Act, are exactly the same in
regard to all s. 67 grounds. In this way, the reporter’s decision-making process
should be identical for care and protection, conduct and offence-type referrals.
Whilst the discretion to consider the application of the statutory tests usually rests
with the reporter, there are, nevertheless, some limited circumstances whereby this is
not strictly so. Different decision-making processes apply to certain referrals made
by the courts or jointly reported to the procurator fiscal and the reporter. The most
notable of these apply to children who have engaged in offending behaviour,
indicating a further lack of procedural unity between offence and care and protection

and conduct referrals in practice. As such, they contribute to the central argument of

27 Ibid, at p. 19.

% Defined as 35 — 49%: Ibid, at p.12.
2 Ibid, at p. 19

3% Defined as 14% or less: Ibid, at p. 12.
3! Ibid, at p. 19.

32 Ibid, at p. 19.

3 Ibid, at p. 19.
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this thesis: that different procedures and decision-making practices apply to different

referral types, most notably offence-type referrals.

3.3.B: DIFFERENCES IN DECISION-MAKING PROCESS FOR CERTAIN REFERRALS

There are some circumstances under which the consideration of the statutory tests is
not entirely reserved for the reporter. Both the civil and criminal courts have the
power to refer a child to the reporter and, in fact, may oblige the reporter to arrange a
hearing in respect of a child, under specified circumstances. Moreover, criminal
courts are able to remit a child’s case directly to a children’s hearing for
consideration and disposal, completely bypassing the gatekeeping functions of the
reporter. However, the courts, like the local authority and the police force, are well
placed to acquire information about children and pass it on to the reporter.
Frequently, in the course of civil or criminal proceedings, information comes to light,
suggesting to the court that s. 67 grounds apply in relation to a child. As a result,
provision is made under a number of Acts to allow such a court to refer the case to

the reporter or to remit it directly a children’s hearing.”**

* Referral by the Civil Court

Under section 62 of the 2011 Act, a civil court is entitled to refer a child to the

99535

reporter if, during the course of “relevant proceedings,”””” it considers that any of the

s. 67 grounds, other than the offence ground, might apply in respect of that child.’*®

A “section 62 statement,”537

specifying which of the s. 67 grounds the court
considers might apply, must be provided to the reporter.”*® However, importantly,
that statement does not establish the specified s. 67 ground, it merely suggests that
the ground might apply: the ultimate judgment that a s. 67 ground does apply and
compulsory measures of supervision are necessary being reserved for the reporter.
Since this power of referral arises in the civil courts, those courts have no statutory

authority to suggest that the offence ground might apply in relation to a child.”

4 See, 2011 Act, s. 62; Criminal Procedure (Scotland) Act 1995, ss. 48 & 49; Antisocial Behaviour Etc. (Scotland) Act 2004,
s. 12.

%33 Section 62(5)(a) — (m) of the 2011 Act provides an exhaustive list of such relevant proceedings, all of which are civil in
nature and relate to a range of family law actions, such as those for divorce; dissolution; separation; declarator of parentage;
parental responsibilities or rights; adoption; or, permanence.

362011 Act, ss. 62(1) & (2).

537 Ibid, s. 62(3).

¥ Ibid, s. 62(4).

3 Ibid, s. 62(1).
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With a case thus referred, it is the reporter’s subsequent responsibility to consider the
application of the statutory tests. Particularly, consideration of the second statutory
test is reserved exclusively for the reporter. The reporter gets no guidance from the
civil courts as to whether there is a need for compulsory measures of supervision, but
simply an indication that a s. 67 ground might apply. It is open to the reporter to
consider that a different s. 67 ground applies to that specified by the court and
therefore, having decided that compulsory measures of supervision are necessary,
could arrange a children’s hearing on the basis of a different s. 67 ground. From this
it can be concluded that this referral mechanism, which applies only to care and
protection and conduct referrals, does not threaten or undermine the gatekeeping
authority of the reporter and gives rise to a sensible interaction between the civil

court system and the CHS.

* Referral by the Criminal Court
The criminal court also has an express power, stronger than that of the civil court, to
refer a child to the reporter. Where such a court convicts an individual of a Schedule
1 offence,”*’ it is entitled to refer the victim of that offence®' to the reporter.’** This
referral mechanism bypasses any later need to establish s. 67 grounds. In convicting
the Schedule 1 offender beyond reasonable doubt, the criminal court certifies that the
perpetrated offence is a ground established for the purposes of the 2011 Act.”*
However, importantly, certification of the s. 67 ground does not oblige the reporter to
arrange a hearing for the child. Rather, the reporter retains the authority to form a

judgment about the perceived need for a CSO.>**

Again, consideration of the second
statutory test’® is properly reserved for the reporter. This referral mechanism also
represents a sensible approach, directed towards the protection of children who have
been victims of schedule 1 offences, whilst not undermining the authority of the
reporter to determine whether compulsory measures of supervision are perceived to

be required in respect of those children.

% Offences mentioned in Schedule 1 of the Criminal Procedure (Scotland) Act 1995, for example rape of a young child.
31 As well as any child who is, or is likely to become, a member of the same household as the Schedule 1 offender.

2 Criminal Procedure (Scotland) Act 1995, s. 48.

3 Criminal Procedure (Scotland) Act 1995, s. 48(1).

* Norrie (2013) (n.195) at para.4.13.

52011 Act, s. 66(2)(b).
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* Referral by the Sheriff Court Making an ASBO
An additional referral mechanism is available to the sheriff court when making an
order under the Antisocial Behaviour Etc. (Scotland) Act 2004. In so ordering, the
sheriff is entitled to find that a s. 67 ground (other than the offence ground) applies®*®
and may further oblige the reporter to arrange a children’s hearing in respect of a
child.>*’ This mechanism thus constitutes a direct route of referral to a children’s
hearing, which completely bypasses the gatekeeping authority of reporters. Under
such circumstances, reporters are required to arrange a hearing, irrespective of
whether they consider that the statutory tests have been satisfied. Notably, under this
referral mechanism, the sheriff is exercised only with the application of a s. 67
ground and does not have to consider the need for a CSO.>** The application of a s.
67 ground thus constitutes the sole basis of the sheriff’s decision, thereby lowering
the threshold for compulsory intervention. This is significant because it not only
circumvents the decision-making authority of the reporter but it bypasses entirely the

>4 which, in all other circumstances, must be satisfied before a

second statutory test
children’s hearing can be arranged. The result is that children can be referred to
hearings without any prior consideration of whether they are in need of protection,
guidance, treatment or control and, as such, whether this requires to be provided on a
compulsory basis. This is regarded as an anomalous referral route, created by the
clumsy antisocial behaviour legislation. The children’s hearing must, therefore, be
mindful of the question of compulsion, in considering and disposing of any such

direct referral, so as to ensure that adequate justification exists to support the making

of a CSO.

* Remittal by the Criminal Court
Finally, the criminal court is entitled to remit a case to a children’s hearing for

consideration and disposal.”*

Where a child pleads guilty to, or is found guilty of, a
criminal offence, the court can remit the child’s case directly to a children’s hearing

on the basis of the offence ground.”' Under such circumstances, the court provides

6 Antisocial Behaviour Order etc. (Scotland) Act 2004, s. 12(1), substituted by 2011 Act, Schedule 5, para.3.
7 Ibid.

¥ Norrie (2013) (n.195) at para.4.14.

92011 Act, s. 66(2)(b).

%% Criminal Procedure (Scotland) Act 1995, s. 49.

> bid, s. 49(1)(a).
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evidence of the commission of the offence by way of certification.”** Again, through
this referral mechanism, the reporter is “cut-out” of the decision-making process, and
neither the court, nor the reporter, is formally required to consider the perceived need
for a CSO.>> Indeed, this referral mechanism appears to subvert both the statutory
tests and the gatekeeping authority of the reporter. However, arguably, the criminal
process itself has served that gatekeeping function, at least in part. Whilst it is not in
dispute that the offence ground will have been established, beyond reasonable doubt,
the question of compulsion again goes unanswered and so the threshold for
intervention is similarly lessened. However, here, the alternative to remitting the case
directly to a hearing is the prosecution of the child in the criminal court. Norrie
observes that direct remittal to a children’s hearing is appropriate only where the
court is of the view “that the hearings system is more likely to offer something to the

child than the criminal process.”>*

In this way, the direct remittal of a case to a
children’s hearing involves an implicit recognition that the children’s hearings

process is more beneficial to the child than the criminal process.

The introduction of the CHS involved a recognition that an informal, welfare-based
system was more appropriate than the CJS to address the needs of children who
offend. As such, the remittal mechanism, which is in keeping with the Kilbrandon
approach, is regarded as a welcome route of referral to children’s hearings. It
constitutes an additional safeguard for children who, having had criminal
proceedings instigated against them, can escape the adult CJS to address their

offending behaviour in a welfare, rather than justice-orientated, forum.

* Joint Referrals to the Reporter and Procurator Fiscal
Whilst the referral mechanisms of the criminal and civil courts do not, per se,
introduce a lack of unity between different referral types in practice, the decision-
making procedures adopted in respect of jointly reported referrals to the procurator
fiscal and the reporter, undoubtedly do. This unique gatekeeping decision-making
process applies only to certain offence-type referrals but, nevertheless, demonstrates

a further procedural difference between offence and all other referral types. For

22011 Act, s. 71(2).
%3 Norrie (2013) (n.195) at para.4.16.
> Ibid, at para.4.16.
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where an offence referral is jointly reported, a completely different decision-making
process applies. It is one in which the discretion to determine the course of action
primarily rests with the procurator fiscal, rather than the reporter, and in which that
decision is based on public interest considerations associated with the justice model.
In these ways the decision-making procedure for jointly reported referrals diverges
substantially from that applied to offence referrals reported to the reporter only, and

all other care and protection and conduct referrals.

Only a small minority of children are prosecuted in the Scottish criminal courts: the
vast majority of children who offend being dealt with through the CHS. Generally,
this applies to children up to the age of 16 but the legal status of the child is not
straightforward, since it is defined differently by different pieces of legislation. Three

relevant definitions are provided by relevant statutes:

1. Those who are under 16 years;

2. Those who are referred to the reporter prior to their 16™ birthday but who
attain the age of 16 before the reporter has decided what action to take in
respect of the referral; and,

3. Those who are 16 and 17 years old and are presently subject to a CSO.>

The effect of the third definition is that it extends the period of childhood for those
16 and 17 year olds who have a CSO in place, in recognition of their complex
needs.”® Whilst the vast majority of children up until the age of 16 are dealt with in
the CHS, it is, nevertheless, possible for children aged 12 or over to be prosecuted in

d.>>” Whilst such criminal

the criminal courts for offences allegedly committe
prosecutions are generally rare, they can be instigated when there are compelling
reasons to do so in the public interest, particularly when serious offences, such as

murder, culpable homicide and rape, are committed by children.’*®

55 See, 2011 Act, s. 199; Children (Scotland) Act 1995, s. 93; Criminal Procedure (Scotland) Act, s. 307.

%6 In 2014/2015, over 500 16 and 17-year-olds were subject to a CSO: SCRA (2015) (n.285) at p. 20.

57 Criminal Procedure (Scotland) Act 1995, s. 41A.

% C. Hallett & C. Murray (2000) “Young People Who Sexually Abuse: The Scottish Context,” Journal of Social Welfare and
Family Law, 22(3): 245 — 260, at p. 247.
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Children under the age of 16 cannot be prosecuted without the instruction of the Lord
Advocate.” Both the age of the child and the category (or gravity) of the offence
allegedly committed determine whether the case will be referred solely to the
procurator fiscal,*® solely to the reporter,”" or jointly to the procurator fiscal and the

562

reporter.”~ It 1s the responsibility of the police, following the Lord Advocate’s

% to decide whether a case should be jointly reported.’®* The Lord

Guidelines,
Advocate’s guidelines set out three major categories of offences which require to be
jointly reported.’® In short, cases are jointly reported generally due to their gravity
and their ability to lead to a disqualification from driving, but all cases involving
offences allegedly committed by 16 and 17 year olds, who are subject to a CSO or
are awaiting the decision of the reporter about the outcome of an earlier referral,
must be jointly reported. Where a case is jointly reported, a binding agreement
between SCRA and the Crown Office and Procurator Fiscal Service applies in

respect of the decision-making process thereafter followed.’®

When a case is jointly reported, it will either be passed to the reporter, who then

S, 7 or the

becomes responsible for dealing with the offence within the CH
procurator fiscal will retain the case and prosecute the offence in the criminal courts.
The criteria for decisions regarding jointly reported cases are sufficiently different
from the statutory tests applied by reporters for all other referrals. The overriding
consideration of the fiscal is whether it is in the public interest to prosecute the child,
provided that there is sufficient evidence to do so.”®® However, there is a rebuttable
presumption that children under the age of 16 will be referred to the reporter in

relation to jointly reported offences.’® In assessing whether that presumption should

be rebutted, the fiscal is directed to consider a number of factors.’” These factors

%% Criminal Procedure (Scotland) Act 1995, s. 42(1).

%% For consideration of processing the case through the criminal justice system.

%! For consideration of processing the case through the CHS.

%2 For joint consideration of processing the case either through the criminal justice system or the CHS.

%% Crown Office & Procurator Fiscal Service (2014) Lord Advocate’s Guidelines to the Chief Constable on the Reporting of
Offences Alleged to Have Been Committed by Children (COPFS).

%% Crown Office & Procurator Fiscal Service and the Scottish Children’s Reporter Administration (2015) Decision Making in
Cases of Children Jointly Reported to the Procurator Fiscal and Children’s Reporter (COPFS/SCRA) at p. 3.

%65 See, COPFS (2014) (n.563) at p. 1.

6 COPFS/SCRA (2015) (n.564).

%7 Presumably it is then open to the reporter to apply the statutory tests. However, it is unclear whether the reporter can,
thereafter, decide to discharge the referral or to refer the child to the local authority for voluntary measures of supervision.
Whilst the offence ground might apply, the reporter could be of the view that a CSO is not strictly necessary.

%% COPFS/SCRA (2015) (n.564) at p. 8.

% Ibid, at p. 8.

™ Ibid, at pp. 8 — 10.
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include: the gravity of the offence allegedly committed; whether there is a pattern of
serious offending by the child; whether the child is currently working with services
through the CHS; whether any such services could become involved with the child;
whether a disposal through the CHS is likely to address the child’s needs and
behaviour; and, any health or development issues that might indicate that the child’s
needs and behaviour would be best addressed within the CHS.”"" In these ways, the
fiscal is required to assess, on balance, which is the best-placed forum to deal with
the alleged offence. However much of this assessment will depend on the gravity of
the offence in the first place, underlining the justice-orientated nature of decision-

making for jointly reported referrals.

By contrast, there is a presumption that the procurator fiscal will deal with jointly

reported offences committed by children over the age of 16.°"

It bears emphasising
that all offences allegedly committed by 16 and 17 year olds, who fall within the
definition of a child,’” are jointly reported, irrespective of their gravity. Therefore,
the starting point in relation to this group is a presumption in favour of prosecution.
This seems counter intuitive since such young people are expressly prescribed by
statute an extended period of protection, due to the complexity of their backgrounds
and needs.””* However, the fiscal can rebut this presumption when he or she
considers that it is not in the public interest to prosecute the child. In so assessing, the
fiscal is directed to consider the gravity and frequency of offending and any

“significant” health or development issues that indicate that the child’s needs and

behaviour would be best addressed within the CHS.>”

Whilst the name perhaps suggests that jointly reported cases involve a joint decision,
made by both the fiscal and reporter, it is clear from the decision-making agreement
that the fiscal is the ultimate decision-maker.”’® However the fiscal must discuss the
case with the reporter before any decision is taken,””’ in order to enable the reporter
to provide the fiscal with relevant information about the child’s background and

family circumstances, the child’s history within the CHS, and the details of any

7! Ibid, at p. 9.

7 Ibid, at p. 9.

32011 Act, s. 199.

7 Ibid, ss. 199(7) — (9).

7 COPFS/SCRA (2015) (n. 564) at p. 9.
7 Ibid, at p. 5.

77 Ibid, at p. 5.
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measures of supervision currently in place.’” Another purpose of the discussion is to
allow the reporter to express views regarding the most appropriate course of action to
take.’” One would, therefore, assume that the role of the reporter here is to persuade
the fiscal that the case should be dealt with in the CHS, thereby promoting a unitary,

welfarist approach.

In 2014/2015, 3,087 cases were jointly reported to the procurator fiscal and the
reporter.”*® This equates to 11.2% of all referrals made to the reporter during that
period, and so supports the view the children who are potentially dealt with in the
CJS are in the minority.”® This is further supported by the fact that 55.7% of those
jointly reported cases were retained by the reporter and dealt with through the
CHS,® albeit by a slim majority. However, the number of children and young
people who were jointly reported increased for the second consecutive year in
2014/15,°* indicating a worrying trend. Moreover, half of those children with joint
reports were already subject to a CSO,”* supporting the view that children who

engage in offending behaviour have complex backgrounds and needs.

Using data collected from a six-month period in 2014, Dyer demonstrates that 55%
of all jointly reported cases for 16 and 17 year olds, who were subject to CSOs, were
retained by the procurator fiscal and, thus, dealt with in the CJS.’*’ As such, the
majority of such young people were prosecuted in adult criminal courts. Perhaps
more concerning is Dyer’s finding that 35% of all jointly reported cases for 12 — 15
year olds were also dealt with by the fiscal, during the same period.”®® This stands in
contrast to the presumption against the prosecution of such cases in the criminal
courts. Dyer’s conclusion, with which this thesis agrees, is that the vast majority of
those children prosecuted in the criminal courts could, and indeed should, have been

dealt with in the CHS.

7 Ibid, at p. 7.

 Ibid, p. 5.

0 SCRA (2015) (n.285) at p. 5.

¥ Adapted from: SCRA (2015) (n.285) at p. 5.
%2 Ibid, at p. 5.

% Ibid, at p. 5.

** Ibid, at p. 5.

%% Dyer (2016) (n.364) at p. 5.

% Ibid, at p. 5.
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Whilst the Kilbrandon Report retained the common law power of the Lord Advocate
to prosecute certain children in the criminal courts, it is clear that the expectation of
the Committee was that this authority would be relied upon for a minority of
exceptional cases only.”®’ Statistics reveal that there is an increasing trend in children
referred to the reporter on offence grounds and an increasing trend in children jointly
reported to the reporter and fiscal.”®® The use of the criminal courts to deal with such
children is concerning and contrary to the Kilbrandon ethos and the United Nations

Convention on the Rights of the Child.”"

Moreover, the gatekeeping decision-
making process adopted in respect of jointly reported referrals is notably distinct
from that adopted in respect of all other referral types. The key distinguishing factors
are that it is the procurator fiscal with whom the discretion rests and the key
decision-making determinant is whether it is in the public interest to prosecute. In
these ways, the joint referral process significantly undermines a unitary approach
towards all children “in trouble.” As such, it highlights another important way in

which the groups of similar children are dealt with in a dissimilar manner,

underlining a lack of unity between different referral types in practice.

3.4: EXPLORING THE NATURE OF REPORTER DECISION-MAKING

It has been demonstrated that the routes of referral to reporters and children’s
hearings are diverse. However, notwithstanding the power of the courts and the fiscal
to intervene in the referral process, at times undermining the exclusive decision-
making authority of the reporter, reporters are properly characterised as
“gatekeepers” to the CHS. For the reporter is the principal decision-maker in relation
to the vast majority of referrals: a view which is reinforced by reference to the
statistics. In 2014/2015, 255 referrals came from the courts and 3,087 cases were
jointly reported to the procurator fiscal and the reporter.””” Taken together, this
represents 12.1% of all referrals made during that period.”' As such, the reporter

was, unequivocally, the sole decision-maker, with whom the discretion rested, in

%7 See, The Kilbrandon Report at paras.124 — 126.

8 See, SCRA (2015) (n.285) at pp. 3 & 5.

*% United Nations Convention on the Rights of the Child, Art. 40.
0 SCRA (2015) (n.285) at pp. 5 & 8.

' Adapted from: SCRA (2015) (n.285) at pp. 5, 7 & 8.
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relation to 87.9% of all referrals concerning children “in trouble” within that

period.””?

In practice, reporters exercise their discretion in line with decision-making guidance
implemented by SCRA. The Framework for Decision Making by Reporters (“DMF”)
is the principal source.””®> However, in addition and of particular relevance to this
thesis, is the detailed practice direction which reporters are subject to in relation to

drafting the statement of grounds.’”

This chapter concludes by exploring the
activities of reporters by reference to these decision-making aids. In so doing, it
argues that there is a distinction to be made between the exercise of discretion and
the making of judgments in that the former involves choice, whereas the latter does
not. This argument is thereafter relied upon in support of a major contention of this
thesis: that reporters have discretion to choose which type of s. 67 ground to found
upon in referring children to hearings and, in so doing, designate referrals as being

associated with a particular type.

3.4.A: PRACTICE GUIDANCE RELEVANT TO REPORTER DECISION-MAKING

The consideration of the statutory tests is a complex and multi-faceted task,
involving the exercise of discretion, the making of judgments, the evaluation of facts,
and the assessment of evidence. These key skills are central to the gatekeeping
functions of the reporter. However the legislative scheme offers limited guidance as
to how, in practical terms, the statutory tests should be considered and applied. The
legislation provides no indication as to what factors the reporter might consider in

applying the statutory tests. SCRA’s practice guidance, to some extent, fills this

gap.595

This guidance has no statutory basis and, as such, is not legally binding. However,
there is a statutory basis for the relationship between the Principal Reporter, SCRA,
and individual practicing reporters,””® making the status of the practice guidance

somewhat ambiguous. Individual reporters act as delegates of the Principal

%2 Ibid, at pp. 5, 7 & 8.

%3 SCRA (2013) (n.449).

3 SCRA (2013) (n.23).

% See, in particular, SCRA (2013) (n.449).
%2011 Act, Sch.3 para.10.
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Reporter5 &

and it is SCRA, under the auspices of the Principal Reporter, that issues
practice guidance to reporters. However it is unclear if reporters are acting
unlawfully, or, at the very least, outwith the power delegated to them by the Principal
Reporter, if they do not adhere to such guidance. Presumably, given the aim of
consistency, the expectation of SCRA is that individual reporters will follow it,
however the extent to which reporters do so in practice remains unclear. The status
of SCRA’s practice guidance was explored by the empirical study on decision-
making. Findings on adherence to decision-making aids, which, by and large,

suggest that reporters comply with their terms, are presented in Chapter 6.”°°

Notwithstanding the status of SCRA’s practice guidance, the main form that it takes
is the DMF. The purpose of the DMF is two-fold: first, to assist reporters in making
initial decisions regarding the level of investigation required in relation to referrals;
and secondly, to assist reporters in making final decisions regarding the applicability
of the statutory tests and, thus, the ultimate determination as to whether a children’s
hearing requires to be arranged.”’ It sets down “principal factors,” to be taken into
account by reporters in making these initial and final decisions, namely: the extent of
concern regarding the child’s welfare; the nature and gravity of the referral incident;
and, the level of co-operation and impact of any previous intervention in relation to
the child and relevant persons.®”’ However these guidelines say little about how
reporters specifically apply the s. 67 grounds and assess the necessity for a CSO.
Whilst the principal factors specified in the DMF are influential they do not appear to
be strictly determinative, particularly in light of empirical findings presented in

Chapter 6.%"'

What is clear, however, is that the reporter’s assessment about whether, and which, s.
67 ground applies in relation to a child is an evidential one.®®* The reporter must
determine whether there is sufficient prima facie evidence to support the application
of at least one of the s. 67 grounds.”” In so doing, the reporter applies different

standards of proof and rules of evidence to different types of referrals at the

7 Ibid, Sch.3 para.10.

% See, Chapter 6, at 6.2.E.

%9 SCRA (2013) (n.449) at pp. 4 — 5.

% Ibid, at p. 5.

9! See, in particular, Chapter 6, at 6.1.E.

92 SCRA (2013) (n.23) at p. 3; See also, COPFS/SCRA (2015) (n.564) at p. 15.
95 SCRA (2013) (n.23) at p. 3.
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gatekeeping stage.’* It follows that one purpose of the reporter’s investigations is to
gather sufficient evidence to support the application of a s. 67 ground. Insufficient
evidence to support at least one s. 67 ground means that reporters cannot take any
further action.’® The reporter’s assessment of evidence involves the evaluation of
facts and the making of judgments. Often, referrals do not involve questions of fact.
Rather the application of most s. 67 grounds are evaluative, centrally involving the

making of judgments by reporters.

Compare for example, the s. 67 ground that “the child is likely to suffer
unnecessarily, or the health or development of the child is likely to be seriously

impaired, due to a lack of parental care,”**

with the ground that “a schedule 1
offence has been committed in respect of the child.”®”” Whilst the latter may well be
regarded as a question of fact, particularly if the Schedule 1 offence has been
successfully prosecuted in the CJS, the former requires the reporter to form a number
of subjective judgments. What amounts to “suffering”? What factors define
“unnecessary”? And, what amounts to a “serious impairment” of the child’s health
and development? Indeed, the vast majority of the s. 67 grounds display, to some

extent, this evaluative quality, requiring the reporter to form a judgment about their

perceived application.®®

It therefore appears that the factors specified in the DMF are likely to be applied by

reporters in relation to the second statutory test,®”

informing their view about
whether compulsory measures of supervision are necessary. The reporter’s
assessment involves consideration of the key factors specified in the DMF,
including: levels of concern about the child’s welfare; the severity of the referral
incident; previous levels of cooperation with, and impact of, previous interventions.

However, these principal factors say little about the specific content of the reporter’s

assessment. A number of specific decision-making determinants that contribute

% The criminal standard of proof and rules of evidence being applied to offence referrals and the civil standard of proof and
rules of evidence being applied to care and protection, including conduct, referrals.

952011 Act, ss. 66(1)(a) — (b) & 66(3)(a) — (b).

% Ibid, s. 67(2)(a).

97 Ibid, s. 67(2)(b).

“ Ibid, ss. 67(2)(a), (¢), (e), () (), (), (i), (M) & (n).

% Ibid, s. 66(2)(b).
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directly to the reporter’s assessment of the perceived need for a CSO were identified

by the empirical study and are presented in Chapter 6.°'°

The foregoing analysis suggests that the application of the second statutory test''

also principally involves the making of judgments by reporters. Reporter decision-
making has historically been viewed as discretionary in nature.®'? However, an
examination of the statute and SCRA’s DMF suggests that reporter decision-making
1s not strictly discretionary: they are not making decisions per se but, rather, forming
judgments about the perceived application of the statutory tests. For there is no
discretion open to the reporter once he or she concludes that the statutory tests have
been satisfied: a hearing must be arranged.®’® Moreover, once the reporter refers a
child to a hearing, he or she has no power or authority to abandon the case; its
progress thereafter rests with the hearing, which is empowered to decide whether
compulsory measures of supervision are, in fact, required.®'* For these reasons, it is
more appropriate to characterise reporter decision-making as involving the making of

judgments, rather than the exercise of discretion.

3.4.B: CHOOSING THE MOST APPROPRIATE S. 67 GROUND
Where, however, the reporter does exercise an important discretion is in choosing the
s. 67 ground(s) to found upon in referring children to hearings. In so referring,

reporters must draft a “statement of grounds,”®"

setting out which of the s. 67
grounds they believe to apply, and the supporting facts upon which that belief is
based.®'® At least one of the stated s. 67 grounds must be accepted,’'” established,’'®
or found to apply®"® before the children’s hearing can determine whether to make a
CS0.%%° Usually this will arise through the acceptance of the stated s. 67 ground(s)
by the child and relevant persons, or through the determination of the sheriff that

those stated s. 67 grounds are, in fact, established. If the stated s. 67 grounds are

%19 See, Chapter 6, at 6.1.E & Chapter 7, at 7.1.C.

112011 Act, s. 66(2)(b).

%12 See, Martin & Murray (1976) (n.404) at p. 239; Martin, Fox & Murray (1981) (n.14) at p. 64; Hallett ef al. (1998) (n.14) at
p. 14.

32011 Act, ss. 69(1)-(2).

" Norrie (2013) (n.195) at para.4.23.
15 2011 Act, s. 89(2).
1
1

)

°16 Ibid, ss. 89(3)(a) — (b).

% bid, s. 91(1)(a).

% Ibid, ss. 108 & 107.

% Criminal Procedure (Scotland) Act 1995, ss. 48 —49.
20 Norrie (2013) (n.195) at para.3.01.

)
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neither accepted nor established then the referral must be discharged: ' the
children’s hearing having no authority to consider the case and impose a CSO under
such circumstances. Norrie describes the effect of the s. 67 grounds being accepted,
established or found to apply as two-fold: first, by raising the question reserved for
the hearing as to whether it is necessary to make a CSO; and, second, by establishing
the jurisdiction of the hearing.®” Given this confirmation of jurisdiction, the
statement of grounds is a document of crucial importance to the children’s hearings
process. The reporter is obliged by s. 89(2) of the 2011 Act to prepare the statement
of grounds, communicating to the child and relevant persons why a hearing has been
arranged. Whilst section 89 of the 2011 Act provides some statutory guidance, the
reporter enjoys a wide discretion in relation to his or her drafting of the statement of

grounds and is subject to detailed practice guidance in so doing.**

This guidance, termed “practice direction,”®** is more prescriptive than the general

scheme of the DMF.®” The practice direction on the statement of grounds
supplements the DMF, the cumulative effect being that individual reporters are, at
this stage, subject to considerable institutional practice guidance, beyond and outwith
the statutory scheme. Indeed, the use of the term “practice direction” is notable, in
that it implies something stronger than guidance: reporters are directed to follow its
terms. According to the practice direction, the statement of grounds is the “principal
legal basis for decision-making” by a children’s hearing.®*® However, it is not the
sole basis. The hearing is entitled to take into account wider information about the
child and family. This principle was established in the case of O v. Rae,**” in which a
hearing had relied upon information about an allegation of sexual abuse by the
child’s father, which had been deleted from the statement of grounds but had been
referred to indirectly in a social work report. The Court of Session held that hearings
are entitled to take account of information beyond that specified in the statement of

grounds:

! Either by the children’s hearing or the sheriff: 2011 Act, ss. 93(2)(b) & 108(3).
22 Norrie (2013) (n.195) at para.3.02.

3 SCRA (2013) (n.23).

4 Ibid.

2 SCRA (2013) (n.449).

26 SCRA (2013) (n.23) at p. 4.

7 Ibid.
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“Counsel for the appellant said that this information must be confined to
information which was relevant to the grounds for the referral but . . . once
the decision has been taken that he is in need of compulsory measures of
care, any information which is relevant to the making of a supervision
requirement ... will be relevant information to which the children's hearing

may have regard.”®*®

Norrie explains the effect and rationale of this important principle in the following

terms:

“It is one of the strengths of the system that the existence of a ground of
referral merely raises the question of whether compulsory measures of
supervision are necessary but does not determine their nature; it is that
question that must be considered and answered by the children's hearing, and
they are permitted to do so by having regard to any relevant matter that
comes to their attention. The policy of the Act is clearly to leave the
children's hearing free from artificial restraint in their exploration of what

may be in the interests of the child.”®*’

However, arguably, the O v. Rae principle is susceptible to challenge following the
passage of the Human Rights Act 1998. The more recent case of M v. Authority
Reporter,”” in which a hearing had relied upon information about the child’s
sexualised behaviour and historical allegations about sexual abuse of another child
by the child’s father, not included in the statement of grounds, demonstrates such a
challenge, based on Article 6, ECHR. Whilst Sheriff Principal Taylor was of the
view that it is “entirely appropriate” for hearings to take into account material
beyond the statement of grounds,®' he affirmed that there are limits to the

information which may be so considered:

“Parents and other relevant persons have rights which require to be protected

as well as the interests of the child . . . when considering other relevant

% Ibid, per Lord President Hope, at p. 574.

9 K. Norrie (2005) Children’s Hearings in Scotland, 2" Edition (Edinburgh: W. Green) at p. 117; See also, K. Norrie (1995)
“In Deference of O v. Rae,” Scots Law Times (News) 39: 353 — 356.

$9(2014) S.L.T. (Sh. Ct.) 57.

1 Effectively preserving the O v. Rae principle.
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information put before it . . . a children's hearing must consider whether in
looking at this material they are being fair to, for example, the parents. If the
information put before the children's hearing is disputed by the parents and it
is information upon which the decision of the children's hearing will turn,
then in such circumstances in order to comply with their obligations under
Art.6 the hearing may require to refer the issue to the sheriff in order that the

. 2
facts can be determined.”®’

In this light, the statement of grounds must be of sufficient relevance and depth as to
enable informed decision-making by the hearing, whilst preserving the ECHR rights
of children and relevant persons. The children’s hearing is an independent tribunal
for the purposes of Article 6(1), ECHR®? and so must protect the rights of such
individuals to a fair hearing, whilst, simultaneously, considering the best interests of
the child. This balancing of the rights of individuals with the interests of the child led
SCRA to conclude that: “the principle in O v. Rae is no substitute for the proper

drafting and establishment of a relevant statement of grounds.”®**

In so drafting, the reporter must determine which one or more of the s. 67 grounds
apply® based on sufficient evidence.”*® Crucially, reporters are directed by SCRA to
specify the s. 67 ground or, exceptionally, grounds that “relevantly reflect the
principal concerns regarding the child’s welfare and which support constructive and
appropriate consideration and decision-making by the children’s hearing.”®’ In
determining which s. 67 ground or grounds to state, reporters are directed to
consider: (i) the key issues identified in the child’s care plan or other relevant
reports; (i1) the reason(s) that motivated the reporter’s decision to refer the child to a
hearing®®; and, (iii) the factors that are likely to be relevant to consideration and
decision-making by that hearing.”** Furthermore, reporters are directed to state more

than one s. 67 ground only where: (i) there is distinguishable information to support

the application of multiple s. 67 grounds; (ii) a single s. 67 ground does not

2 (2014) S.L.T. (Sh. Ct.) 57, per Sheriff Principal Taylor, at para.34.

3 S'v. Miller (2001) S.L.T. 531.

4 SCRA (2013) (n.23) at p. 3.

52011 Act, s. 66(2)(a).

96 SCRA (2013) (n.23) at p. 3.

%7 Ibid, at p. 4.

% Presumably the application of the statutory tests as their application should be the sole basis of any “decision” to refer: if
those tests are considered to apply, the reporter is under a statutory obligation to arrange a children’s hearing.

%9 SCRA (2013) (n.23) at p. 4.
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appropriately reflect the concerns;** and, (iii) each stated s. 67 ground reflects

significant concerns that are likely to assist the decision-making of the hearing.**!

The wording adopted by the practice direction is noteworthy because it suggests that
the reporter should choose the s. 67 ground that is most relevant to the principal
concerns about the child’s welfare, stating additional s. 67 grounds only where some
additional criteria are perceived to apply. As such, the practice direction involves an
implicit presumption in favour of the single most appropriate and relevant s. 67
ground. Whilst it is open to the reporter, under the statute, to consider that more than
one s. 67 ground applies, SCRA’s guidance directs reporters to ordinarily identify
and found upon a single ground only, pointing to a discretion, or a choice, to
determine which type of s. 67 ground is most appropriate. This raises interesting
ideas about the nature of reporter decision-making in applying the first statutory test,
pointing to the exercise of discretion on the part of the reporter as to the selection or
choice of what he or she believes to be the most appropriate and relevant s. 67

ground.

It is unclear from the practice direction why SCRA considers it preferable that,
ordinarily, children be referred to hearings on the basis of a single s. 67 ground only.
And, given that SCRA’s practice guidance, directing reporters to do so, has no
statutory basis, it is necessary to consider the possible underlying purpose of, or
motivation for, this position. Indeed, the position diverges from that of the statute,
which empowers reporters to conclude that multiple s. 67 grounds apply.®** As has
been demonstrated, children referred to hearings typically have complex needs, and
empirical research has shown that children are often referred on offence and care and
protection grounds, or indeed on both types, at different points in their contact with

the system.**

A key strength of the CHS is its aspiration, and ostensible ability, to take into
account the child’s whole circumstances, adopting a holistic approach towards

decision-making. The realisation of this approach would suggest that if multiple s. 67

#0 Presumably about the child’s welfare but this could also refer to any wider concerns held by the reporter about, for example,
the relevant persons.

#“I'SCRA (2013) (n.23) at p. 4.

#22011 Act, s. 66(2)(a).

3 Waterhouse, McGhee & Loucks (2004) (n.13) at pp. 170 — 171.
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grounds are considered to apply, and can be supported by sufficient evidence, then
they should all be stated by the reporter. Such would be in the interests of clarity,
potentially procedural fairness,”** and in pursuance of providing the hearing with a
comprehensive account of the potential range of the child’s needs. Arguably, the
absolute need to state every s. 67 ground that applies is diminished in light of the O
v. Rae®” principle but, as has been established, there are limits to this principle in
terms of ECHR law.®*® However, the concerns about that precedent can be

diminished by the reporter’s stating of multiple s. 67 grounds.

It appears that the motivation of SCRA, in directing reporters to ordinarily state a
single ground is one of simplicity: clarity about the principal concerns about the
child’s welfare, reflected succinctly by reference to the most appropriate s. 67
ground. The grounds of referral were revised by the 2011 Act in part to make them
easier for children, relevant persons and panel members to understand. Indeed, the
Policy Memorandum on the Children’s Hearings (Scotland) Bill made explicit that
one aim of the 2011 Act was to restate the grounds of referral in a manner that
simplified the language.®*’ It is doubtful if this policy aim was achieved: the s. 67
grounds remain diverse, verbose and extremely complex. It is, therefore, submitted
that the likely motivation of SCRA’s direction is, indeed, simplicity in light of this
policy aim. If the purpose of the statement of grounds is to provide a legal basis for

decision-making®**

then that purpose is arguably fulfilled through specification of the
single most appropriate ground. It follows that multiple s. 67 grounds should be
specified only where a single s. 67 ground is incapable of fulfilling that purpose. All
of this suggests that reporters enjoy a discretion to choose and state the single s. 67
ground that they deem to be most appropriate in performing their gatekeeping
functions. These assertions are substantiated by empirical findings presented in

Chapter 6.5

It has been emphasised that the reporter must be satisfied that there is sufficient

evidence to support the application of a s. 67 ground, applying the appropriate

4 Particularly in light of Sheriff Principal Taylor’s comments in M v. Authority Reporter (2014) S.L.T. (Sh. Ct.) 57.
#5(1993) S.L.T. 570.

6 See, in particular, M v. Authority Reporter (2014) S.L.T. (Sh. Ct.) 57, at para.34.

#7 Scottish Government (2010) Policy Memorandum on the Children’s Hearings (Scotland) Bill (Edinburgh: Scottish
Government) at paras.196-205.

¥ SCRA (2013) (n.23) at p. 3.

9 See, Chapter 6, at 6.2.B.
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evidentiary standard depending on the type of that ground. However, it is open to the
reporter to determine that there is insufficient evidence to support the application of
the offence ground but sufficient evidence to support another care and protection or
conduct-type ground. Furthermore, in light of SCRA’s practice direction, the reporter
can conclude that a care and protection or conduct ground is more appropriate than
the offence ground, irrespective of the sufficiency of evidence.®’ In this way, it is
possible for an offence-type referral to the reporter to be “converted” into a conduct-
type referral to the children’s hearing. Given that a consequence of the offence-type
referral is that the child acquires a criminal record, the conversion of offence-type
referrals to the reporter into care and protection or conduct-type referrals to the
hearing could be deemed to be the most appropriate course of action in relation to

many referrals.®”’

The reporter’s discretion to do so is, however, limited by the judgment of the Court
of Session in Constanda v. M.®** The case involved two brothers who had been
referred to a hearing on the basis of the ground, under the 1968 Act, that the child
was falling into bad associations or was exposed to moral danger: a care and
protection-type ground.®>> However, the supporting facts in the statement of grounds
specified a number of uncorroborated instances of lewd, libidinous and indecent
practices committed by one of the children in relation to his female cousin. A dispute
arose as to whether the moral danger ground applied and, in particular, whether the
commission of an offence by the child entitled the reporter and court to infer that the
child was exposed to moral danger. The Court of Session considered that no such
inference could be drawn and held that where the “whole substratum” of the
statement of grounds is that the child has committed a criminal offence, then an
alternative care and protection ground cannot be relied upon by the reporter.®* As
such, reporters cannot circumvent the requisite standard of proof and rules of

evidence by drawing up alternative care and protection grounds, if the factual basis

%% S0 long as there is sufficient evidence to support the application of a care and protection ground on the civil standard.

%! However, it should be acknowledged that the practice direction expressly stipulates that the consequences of an offence
referral, under the Rehabilitation of Offenders Act 1974, are not a relevant factor for the purposes of reporter decision-making:
SCRA (2013) (n.23) at p. 6.

2 (1997) S.L.T. 1396.

3 Social Work (Scotland) Act 1968, s. 32(2)(b).

4(1997) S.L.T. 1396, per Lord Coulsfield, at pp. 1400 & 1401.
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of the referral is that the child has committed an offence. Such an approach,

according to Lord Coulsfield, would frustrate the will of Parliament:

“Parliament has made a clear distinction between the situation in which the
commission of an offence by the child is the basis of the referral, in which
case the standard of proof applicable in criminal proceedings is required, and

referrals under other [care and protection] grounds.”®*

However the Court of Session’s decision was rooted in its finding that the reporter
had relied exclusively upon facts that related to the commission of a criminal offence
by the child.®® It appears that the Court of Session would have adopted a different
view had the facts relied upon indicated wider concerns, beyond those stated about
lewd, libidinous and indecent practices. Indeed, Lord President Rodger qualified the

court’s judgment in the following terms:

“I should wish to emphasise that the circumstances of this case are special
since the only facts which the reporter is seeking to prove . . . relate to the
commission of an offence. The position will be different where the reporter
seeks to prove facts which show that the child committed an offence, but
simply as one element in a wider picture on which the reporter relies to
establish that one of the conditions applies to the child. So for instance in the
present case the position would have been different if the reporter had sought
to prove not only the commission of the offence but other facts from all of
which the sheriff would have been entitled to find it established that the child
was, and continued to be, exposed to moral danger. Similarly a reporter might
seek to show that a child is beyond the control of his parent by proving that
he refuses to do what he is told, absents himself from home, sniffs glue, steals
cars and drives at excessive speeds. These facts, including those relating to
the commission of offences, would all be relevant . . . Such allegations could
therefore properly be included in the relevant statement of facts and the
sheriff would be entitled to hold the ground established if he were satisfied

that the facts had been proved on the balance of probabilities and on the basis

%3 Ibid, per Lord Coulsfield, at p. 1399.
%6 Ibid, per Lord Coulsfield, at pp. 1401.
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of uncorroborated evidence.”

The Constanda limitation to the reporter’s discretion to select the most appropriate s.
67 ground is therefore narrow in scope. It can be overcome if the reporter is able to
establish facts, including, but not limited to, the commission of an offence by the
child, which indicate wider concerns about that child’s welfare. In this way, the
Constanda limitation applies only where the facts relied upon by the reporter

exclusively relate to the commission of an offence by a child.

In light of the complex needs of children referred to the reporter on offence grounds,
typically involving backgrounds of victimisation and social adversity,”’ it is likely
that the reporter is able to overcome the Constanda limitation in relation to many
referrals. Since all that is required to do so is the inclusion of factual evidence of
some wider welfare concern surpassing the commission of an offence, the reporter
can arguably distinguish referrals from the Constanda precedent without difficulty.
In this way, reporters can effectively circumvent the criminal standard of proof, rules
of evidence and, crucially, the punitive disclosure consequences, by referring a child
who has committed an offence, but who has broader welfare needs, on an alternative
s. 67 ground. This would likely be done by reporters applying conduct grounds, such
as the ground that the child is beyond the control of the relevant person®® or the
ground that the child’s conduct has had a serious adverse effect on his or her health,
safety or development.®’ Thus, in spite of Constanda, it is open to the reporter to
“convert” an offence-type referral into a care and protection or conduct-type referral,
so long as the facts allow. As such, the reporter enjoys a wide discretion to select and
state the single s. 67 ground that he or she deems most appropriate on the facts.
Empirical findings presented in Chapter 6 suggest that reporters do ‘“convert”
offence-type referrals into care and protection and conduct-type referrals in practice,
verifying the reporter’s discretion to choose the appropriate s. 67 ground and

underlining the weakness of the Constanda limitation to that discretion.’®

%7 See, in particular, Waterhouse et al (2000) (n.13); Waterhouse & McGhee (2002) (n.13); Waterhouse, McGhee & Loucks
(2004) (n.13); Gault (2005) (n.13); McAra & McVie (2010) (n.13).

82011 Act, s. 67(2)(n)

9 Ibid, s. 67(2)(m).

0 See, Chapter 6, at 6.2.B & 6.2.C.
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3.4.C: RE-EVALUATING REPORTER DECISION-MAKING: THE EXERCISE OF
DISCRETION OR MAKING OF JUDGMENTS?

It has been argued that reporters exercise both discretion and professional judgment
in performing their gatekeeping functions. In particular, reporters exercise discretion

in applying the first statutory test®®’; whereas they make a judgment in applying the
pp

second statutory test®®

in the terms already elucidated. Whilst the concepts of
discretion and judgment are not mutually exclusive, there is, it is submitted, a

nuanced difference.

The concept of discretion implies that the decision-maker has the freedom to choose
one or more of a number of potential options and is, thereafter, entitled to determine
the course of action to take, as in the reporter’s application of the first statutory test.
In applying the first statutory test, the reporter has the freedom to choose the single
most appropriate s. 67 ground, out of 17 potential options, based on the facts and
evidence available to him or her. And, having selected that s. 67 ground deemed

most appropriate, is entitled to state it in the statement of grounds.

By contrast, the concept of judgment implies that the decision-maker forms an
objective and authoritative opinion about a matter, as in the application of the second
statutory test, but has no choice or freedom to dictate the subsequent course of
action. Indeed it is the notion of choice that is key here and that which, this thesis
contends, distinguishes discretion from judgment. In applying the second statutory
test, the reporter forms an authoritative opinion about the perceived need for
compulsory measures of supervision, based on his or her professional experience and
the available facts and evidence. However, in so doing, reporters have no freedom or
choice to dictate the subsequent course of action: if a s. 67 ground applies and
compulsory measures are deemed necessary then they are obliged by statute to
arrange a hearing.®®” And if compulsory measures of supervision are deemed

unnecessary then reporters have no authority to proceed and must take no further

12011 Act, s. 66(2)(b).
2 Ibid, s. 66(2)(b).
3 Ibid, 68(1) — (2).
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action.”” " This distinction between discretion and judgment, drawn along the lines of

choice, conforms to Lord Bingham’s definition of judicial discretion:

“According to my definition, an issue falls within a judge's discretion if,
being governed by no rule of law, its resolution depends on the individual
judge's assessment (within such boundaries as have been laid down) of what
it is fair and just to do in the particular case. He has no discretion in making
his findings of fact. He has no discretion in his rulings on the law. But when,
having made any necessary finding of fact and any necessary ruling of law,
he has to choose between different courses of action, orders, penalties or
remedies he then exercises a discretion. It is only when he reaches the stage
of asking himself what is the fair and just thing to do or order in the instant

case that he embarks on the exercise of a discretion.”®®

Lord Bingham’s definition highlights the salient feature of discretion: that is, choice.
It is clear from SCRA’s practice direction that in selecting the most appropriate s. 67
ground, reporters are making a choice and, hence, exercising a discretion. Lord
Bingham subsequently discusses the appropriate limits of legal discretion, arguing
that questions of legal right and liability should be governed by law and not by the

arbitrary whim of an official:

“This does not mean that every decision affecting the rights or liabilities of
the citizen should be made by a court or tribunal, or that the criteria
governing administrative discretion should be prescribed in statute . . . What
matters is that decisions should be based on stated criteria and they should be

amenable to challenge.”®*

Following this view, the limits of the reporter’s discretion are appropriately drawn.
Not only are the statutory tests applied by reporters set out in the 2011 Act, and
hence prescribed by statute, but they are based on clearly stated criteria and are

subject to challenge in both the sheriff court and Court of Session.

* Ibid, s. 68 (1)(a) — (b).
%3 T, Bingham (1990) “The Discretion of a Judge,” Denning Law Journal, 5(1): 27 — 43 at p. 28.
%6 T, Bingham (2010) The Rule of Law (London: Penguin Books) at p. 50.
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The discretion of the reporter to choose the single most appropriate s. 67 ground is of
crucial relevance to this thesis. In so choosing, reporters exercise their discretion by
direct reference to the s. 67 grounds, which belong to a wider category, a broader
group or “type.” Since reporters are directed ordinarily to choose a single ground
only, the practice guidance suggests that they designate referrals as belonging to one
or other of those types. Thus, reporters are responsible for designating referrals as
being either care and protection, conduct or offence-type. This classification process
is central to the testing of the Kilbrandon ethos, since the designation of a type of
ground to a referral, namely the offence ground, can influence the procedures and
decision-making process thereafter adopted. This has been demonstrated in relation
to offence referrals whereby different procedural features, consequences and
decision-making processes apply when a child is subject to an offence-type or jointly
reported offence-type referral. This evidences a direct correlation, or interaction,
between the type of referral assigned by the reporter, the procedures thereafter
followed and the decision-making processes subsequently adopted. By reference to
classification theory, the following chapter theoretically explores the consequences

of the designation of referral types by reporters.
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CHAPTER 4: THE DESIGNATION OF REFERRAL TYPES BY
REPORTERS: EXPLORING THE CONSEQUENCES OF
CLASSIFICATION

Having posited that, through the exercise of discretion, reporters tacitly classify
referrals, this chapter theoretically explores the implications of such classificatory
practice. The chapter examines classification theory and relates it directly to the
designation of referral types by reporters via the exercise of discretion to choose the
single most appropriate s. 67 ground. In so doing, the chapter aims to provide a
theoretical basis for the assertion that reporters classify referrals by direct reference
to the s. 67 grounds, which concurrently (and, indeed, intrinsically) fall within the
broader scheme of referral types laid out in Chapter 2°°” and supported by empirical

findings presented in Chapter 6.

This chapter begins by introducing classification theory and locating, within it, the
reporter’s discretion to choose the single most appropriate s. 67 ground at the
gatekeeping stage. Thereafter, the chapter draws upon kinds and labelling theory,
discrete sub-sets of classification theory, in order to explore the consequences of
classifying human subjects. In doing so, it highlights the socially constructed and
interactive nature of human classification. In particular, theories of reaction and
interaction are explored in order to demonstrate a symbiosis between human
classification schemes, people who are classified by reference to those schemes,
individuals who are responsible for classifying others under those schemes and wider

groups of people who come into contact with those who have been so classified.

The chapter concludes by applying these theories to referrals within the CHS. It
theorises about interactions between, and reactions to, the referral type assigned by
the reporter in respect of the subsequent gatekeeping practices of reporters and
dispositive practices of children’s hearings. In particular, it argues that this results in
different types of referrals being treated differently by reporters at the gatekeeping
stage, and by hearings at the disposal stage, which conflicts with the adoption of a

unitary approach towards all referral types. Crucially, these claims around the

7 See, Chapter 2, at 2.5.A.
8 See, Chapter 6, at 6.2.
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interactivity of the assigned referral type are substantiated by empirical findings,*®
contributing to the over-arching argument of this thesis: that differences in process
and decision-making practice arise directly from the referral type, which stands in

conflict with the Kilbrandon ethos.

4.1: THE CLASSIFICATION OF REFERRALS

An essential part of an individual’s mental apparatus, used to order, interpret and
make sense of the world is classification. Classification is thus at the core of human
engagement with, and understanding of, nature and society.®’° Classification systems
are adopted to impose order on the natural and social world: to extract and group
together common qualities and characteristics of things, in order to achieve a
simplified, yet comprehensible, understanding of those types of things as a whole.
Essentially, systems of classification are social constructions, both reflective and
descriptive of the way things are.®’’ Though ordinarily undetectable, systems of
classification shape the world by creating natural, social and moral orders (or
conventions). As such, Foucault argued that the significance of classification
schemes is both unavoidable and undeniable.®’* This section introduces classification

theory before locating, within it, classificatory practices performed by reporters.

4.1.A: INTRODUCING CLASSIFICATION THEORY

Bowker and Star contend: “to classify is human”.®”® This suggests that humans
classify objects instinctively, without much conscious effort. Indeed, Donohue
observes that “long before people were writing about classification, or listing classes,

they were doing it.”®"*

Classification has been defined as the “spatial, temporal or
spatiotemporal segmentation of the world.”®” A system of classification can be
understood as a set of boxes, into which similar objects or subjects are sorted in order
to do some kind of work, or affect some kind of change.®’® Almost anything can be
classified according to such a taxonomic scheme. Classification systems might refer

to objects, concepts, places or, crucially for the purpose of this thesis, people.

9 See, Chapter 7, at 7.1 & 7.2.

70 G.C. Bowker & S.L. Star (2000) Sorting Things Out: Classification and its Consequences (The MIT Press) at p. 1.
7' M. Douglas (1986) How Institutions Think (New York: Syracuse University Press).

72 M. Foucault (1970) The Order of Things: An Archaeology of the Human Sciences (London: Routledge).

7 Bowker & Star (2000) (n.670) at p. 1.

7* M. Donohue (2006) “Classification and Human Language,” Theory, Culture and Society, 23(2): 40 — 48 at p. 40.
% Bowker & Star (2000) (n.670) at p.10

7 Ibid, at p. 10.
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Human systems of classification group together people who share characteristics,
traits or behaviours in order to compile a certain “type” and locate those individuals
within a category that exemplifies that type. However, in so categorising,
individuality is necessarily obscured: the process involves an inherent, and
unavoidable, forfeiture of the uniqueness of each member belonging to that type.
Furthermore, usually such categories reflect some judgment about the group of
individuals so classified: that they are the same, or alike, or should be treated in a
similar manner.®”” This process can be related directly to reporter decision-making.
Since classification theory explains human behaviour in any context, where there are
a number of examples of certain types of people, it can be seen as a theoretical
context into which reporter practice fits. This thesis has distilled from the major class
of children “in trouble,” three categories of referral type.’”and by extension three
types of children who can be referred by reporters to children’s hearings. A major
concern of this thesis is the implications arising from the adoption, whether

conscious or subconscious, of this classification scheme by reporters.

4.1.B: THE EFFECT OF THE REPORTER’S DISCRETION TO CHOOSE THE MOST
APPROPRIATE S. 67 GROUND

When reporters exercise their discretion to choose the single most appropriate s. 67
ground they perform a classificatory function. They consider the circumstances of
the child and the associated referral, they gather evidence, and then sort or filter that
referral by reference to what they consider to be the most appropriate ground. This
thesis argues that the ground so chosen belongs to a wider group of grounds that are
associated with a particular type, either: care and protection, conduct or offence.®”” In
so sorting, the reporter classifies or labels the referral, and by extension, the child, as
belonging to one of those types. In this way, the exercise of discretion by reporters is
such that it involves the designation of types to referrals, and, by extension, the
classification of children within the CHS. This argument is of great significance to
this thesis since, on the face of it, the very practice of classification appears to

conflict with the Kilbrandon ethos. This is particularly true since the Kilbrandon

7 Ibid, at p.10
% Namely, “care and protection,” “offence” and “conduct.” See, Chapter 2, at 2.5.A.
% See, Chapter 2, at 2.5.A.
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Report was clear that no distinction should be drawn as to the basis of referrals to

children’s hearings.®*

The reporter alone is responsible for the classification or designation process. For the
children’s hearing has no authority to change the stated s. 67 ground or influence the
reporter’s choice: that matter is closed by the time the referral reaches the hearing.®®*’
Whilst it would be open to the sheriff to determine that the stated ground was not
established, if the grounds were disputed or not understood by the child and/or
relevant persons,®®” the role of the sheriff at proof is not to challenge or influence the
reporter’s choice. For these reasons, it is appropriate to describe reporters as
“classifiers” in exercising their discretion. The impact of this classification process
on offence referrals is clear. Designating a referral as being offence-type °* directly
affects the requisite standard of proof and rules of evidence, applied by the reporter
and, where appropriate, the sheriff.®** It also influences the consequences of the
referral, resulting in the child acquiring a criminal record that he or she may be
required to disclose.”® Furthermore, it can directly affect the gatekeeping decision-
making process and principles.®®® If it is a jointly reported offence-type referral, the
procurator fiscal decides whether the case will be dealt with in the CHS or the CJS, a

decision based primarily on justice-orientated considerations.®®’

In these ways, classifying a referral as being offence-type has a direct impact on the
legal procedures and decision-making processes thereafter followed. However, a
major question for this thesis is whether the designation of referral types by reporters
has a wider impact, capable of influencing subsequent gatekeeping®® and dispositive
decision-making practice. Kinds and labelling theory, discrete sub-sets of
classification theory, provide a theoretical lens through which to explore the broader

consequences of classifying referrals within the CHS.

0 The Kilbrandon Report, at para.98.

12013 Rules, r. 59(4).

#22011 Act, ss. 93(1) — (2) & 94(1) — (2).

3 Ibid, s. 67(2)(j).

% See, discussion at Chapter 2, at 2.5.B.

5 See, discussion at Chapter 2, at 2.5.B.

6 See, discussion at Chapter 3, at 3.3.B.

%7 Notwithstanding that the reporter has no discretion to decide that a case will be jointly reported: that authority lies with the
police. Although in exceptional circumstances the reporter may be of the opinion that a case that has not be jointly reported
should have been, if the offence allegedly committed falls within the terms of the Lord Advocate’s Guidelines. Under such
circumstances, the reporter can ask the police to jointly report the case but the responsibility to decide whether to do so rests
with the police: COPFS/SCRA (2015) (n.564) at p. 4.

8 Specifically, the reporter’s application of the second statutory test about the perceived need for a CSO: 2011 Act, s. 66(2)(b).
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4.2: HuMAN KINDS

Both the natural and social sciences posit classification schemes that divide their
objects of study into various categories.®® Classification is an ancient exercise,

whereby such objects have been described as “kinds.” According to Aristotle, a kind

is what makes an individual entity be what it is®": “I am what I am by virtue of

belonging to the kind “human being,” and of having essential properties like the

95691

capacity to think and talk to other members of my species.”” These properties,

according to Aristotle, are assigned by nature, not human beings.*” Scientific

knowledge 1s knowledge of these essential properties. In this way, science aims to

99693

discover the nature of things and nature must be “carved at its joints,” ~ to promote

the acquisition of scientific knowledge. Thus, the idea of natural kinds is not timeless
but, rather, has evolved through the development of Western science.®* Different
theories have been posited about such “universals” in the non-human world by

Aristotle (natural kinds)®”, Locke (sorts and real essences)™’, Mill (real kinds)®’

698 699

and Putnam (kind terms),  all of which share an essentialist

kinds.

understanding of

This conception of kinds is held only by a minority of contemporary philosophers,
however the term “kinds” is still widely used in metaphysics and the philosophy of
science.”” Guala explains that the language of kinds is “associated with the idea that
the world comes already structured before we look at it: there are natural ways of
classifying things, classifications that are independent of our theories.”’’' Some

philosophers exclusively associate natural kinds with categories from scientific

9 Khalidi (2013) (n.25) at p. 1.

%0 R.B. Jones (ed.) The Organon: The Works of Aristotle on Logic (2012) Volume 1: Categories (translated by E.M. Edgehill).
9! Guala (2014) (n.25) at p. 57.

2 Ibid, at p. 57.

% Plato (265€) Phaedrus (2005: Penguin Classics).

% Hacking (1995) (n.27) at p. 363.

9 R.B. Jones (ed.) The Organon: The Works of Aristotle on Logic (2012: Create Space Publishing), Volume 1: Categories.
96 J. Locke (1698) “An Essay Concerning Human Understanding” in P.H. Nidditch (ed.) The Clarendon Edition of the Works
of John Locke (1998: Oxford University Press).

%7 J.S. Mill (1843) 4 System of Logic Ratiocinative and Inductive (2011: Cambridge University Press).

% H. Putnam (1973) “Meaning and Reference” Journal of Philosophy, 70: 699 — 711.

% Essentialism is understood as the doctrine that it is correct to distinguish between those properties of a thing, or a kind of
thing, that are essential to it and those that are merely accidental: S. Blackburn (2005) Oxford Dictionary of Philosophy, 2™
Edition, (Oxford University Press).

" Guala (2014) (n.25) at p. 57.

™ Ibid, p. 57.
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disciplines since they support robust and reliable inductive inferences.”’* By contrast,
other philosophers stress the essential properties of natural kinds; the idea being that
they provide a fundamental and timeless classification of entities. ' These
philosophers associate natural kinds with objective and universal order, thereby
emphasising the metaphysical, rather than pragmatic, function of natural kinds.”**
Beyond these nuanced disagreements, most natural kind theorists share a realist
orientation; that is, they affirm the real existence of natural kinds, which exist

independently of human beings and are not product of their minds, language or

conceptual scheme.’®

To summarise, scientific disciplines frequently divide their particulars of study into
kinds in order to acquire knowledge about them. A kind is “natural” when it
corresponds to a grouping that reflects the structure of nature, rather than the
interests and actions of humans.”* It is generally accepted that science is able to
reveal the true nature, or essence, of these kinds since it is a corollary of scientific
realism that the taxonomies employed correspond to real kinds in nature.””” Thus, the
existence of these real and independent kinds of things is held to justify scientific
inferences and practices. Khalidi provides a realist account of classificatory practices

in the following terms:

“First, we observe that certain properties occur in individual entities, we then
identify these particularly salient clusters of properties as kinds (or ‘natural
kinds’). After that, we associate these kinds with certain labels or predicates,
and we classify entities and phenomena in accordance with those labels. We
go on to refer to these kinds in explanations and inductive inferences while
discovering further things about them and acquiring new beliefs about

them 95708

2 The use of the term “scientific kind” rather than “natural kind” has been advocated by a number of philosophers since the
implication is that anything not so classified as a natural kind must be unnatural in its nature. See, Hacking (1991) (n.25); R.
Boyd (1991) “Realism, Anti-Foundationalism and the Enthusiasm for Natural Kinds,” Philosophical Studies, 61: 127 - 148; J.
Dupre (1993) The Disorder of Things (Harvard University Press).
% Guala (2014) (n.25) at p. 57.
% J. La Porte (2004) Natural Kinds and Conceptual Change (Cambridge University Press); B. Ellis (2001) Scientific
Essentialism (Cambridge University Press).
7% Blackburn (2005) (n.699).
% A. Bird & E. Tobin (2016) “Natural Kinds” The Stanford Encyclopaedia of Philosophy (Spring 2016 Edition). Available
7f&om: http://plato.stanford.edu/archives/spr2016/entries/natural-kinds/ (Accessed on: 17/06/2016).

Ibid.
% Khalidi (2010) (n.25) at p. 335.
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Examples of such kinds are found in all scientific disciplines. Chemistry is accepted
as providing the paradigm examples of kinds: chemical elements, for example, are
natural kinds.”” However classificatory practices are also widely adopted in social
and human scientific disciplines. The language of natural kinds is, however, used in
opposition to the language of human kinds; that is, classifications that are “human-
made, artificial, invented, conventional or socially constructed.”’'° This has been
regarded as deeply problematic by many philosophers, since these human kinds’"'
are dependent on human classificatory practices and thus reject the dominant realist

understanding of kinds.”"

4.2.A: NATURAL vS. HUMAN KINDS

Adopting a realist perspective, some philosophers argue that certain classification
schemes are more legitimate than others because they correspond to existing
divisions in nature.”” By contrast, human classification schemes are seen as less

legitimate, “merely arbitrary or gerrymandered,””"*

since they involve “non-natural”
kinds, which conflict with the realist perspective. However, the idea of human or
social kinds has a long history. Sociologists such as Durkheim argued that there is
empirical support for the autonomy of social facts.”’> Durkheim used statistical
analysis to show that suicide rates differed radically depending on social factors,
such as religious background, gender, marital status etc.”'® This raised the possibility
of taking social science in a quantitative direction: the statistical facts identified
being distinctly social, rather than natural. Indeed a number of fundamental

differences between natural and human kinds can be identified from the literature,

which challenge a realist understanding of kinds.

Some philosophers argue that human kinds are different from natural kinds because
they are interactive and thus can change in response to classificatory practices
applied to them, and in response to attitudes held towards them.”'” Others claim that

human kinds are ontologically subjective since they depend on human mental

7 Bird & Tobin (2016) (n.706).
719 Guala (2014) (n.25) at p. 57.
" The terms “human kinds™ and “social kinds™ are used interchangeably in the literature.
712 Guala (2014) (n.25) at p. 57.
5 Khalidi (2013) (n.25) at p. 1.
" Ibid, at p. 1.
:12 E. Durkheim (1897) Suicide: A Study in Sociology (2002: Routledge).
Ibid.
"'71. Hacking (1999) The Social Construction of What? (Harvard University Press); See also, Hacking (1995) (n.27).
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attitudes for their very existence.’'® Others hold that the key difference is that human
kinds are fundamentally evaluative or normative in nature.””’ These ideas draw
attention to another key feature of classification systems, emphasised by Douglas:
that they grow out of, and are maintained by, social institutions.”” Indeed, Guala
stresses that the existence of such “institutional kinds” has important philosophical
consequences since they bring realism into question.”*' This is because some human
kinds can only be invented and not discovered (in the scientific sense) and so
suggests that the social sciences have a different role and status to the natural
sciences.”** The role of classification in the social sciences is thus not to discover but
to describe and organise, > thereby suggesting that human kinds are not real (in an
essentialist sense) but, rather, are socially constructed. These salient differences
render human kinds distinct from natural kinds.”* Of particular relevance to this
thesis is the socially constructed and interactive nature of human kinds. These issues
will therefore be explored in turn in order to construct the argument that “care and

29 ¢

protection,” “conduct” and “offence” referrals are socially constructed, interactive

human kinds.

4.2.B: CHALLENGING REALISM: “MAKING PEOPLE UP” AND THE SOCIALLY
CONSTRUCTED NATURE OF HUMAN KINDS

The identified differences between natural and human kinds challenge the dominant
realist understanding of kinds in general. Rather, the literature points to a social
constructionist understanding of human kinds.”” In contemporary philosophy, the
orthodox opposition to realism has been posited by philosophers such as Goodman,
who was interested in the extent to which humans perceive the world through
conceptual and linguistic lenses of their own making. *® Indeed, realism is

irreconcilable with the dynamic nature of social facts, since they relate to human

18 J. Searle (1995) The Construction of Social Reality (New York: Free Press).

" P.E. Griffiths (2004) “Emotions as Natural and Normative Kinds” Philosophy of Science, 71: 901 — 911.

™ Douglas (1986) (n.671) at p. 46.

! Guala (2014) (n.25) at p. 58.

2 Ibid, at p. 58.

™ Ibid, at p. 58.

" However it should be noted that some philosophers have assimilated natural kinds to human kinds: See, for example, M.
Ereshefsky (2002) “Bridging the Gap Between Human Kinds and Biological Kinds,” Philosophy of Science, 71(5): 912 — 921.
7 See, in particular, S. Haslanger (1995) “Ontology and Social Construction”, Philosophical Topics, 23:95 -125; S. Haslanger
(2003) “Social Construction: The ‘Debunking’ Project” in F. Schmitt (ed.) Socializing Metaphysics (Lanham: Rowman &
Littlefield); A.K. Sveinsdottir (2013) “The Social Construction of Human Kinds,” Hypatia, 28(4): 716 — 732; Guala (2014)
(n.25).

"6N. Goodman (1978) Ways of Worldmaking (Hassocks: Harvester Press); See also, Blackburn (2005) (n.699).

110



beings engaged in social interactions. "’ Since human kinds are distinctly
“anthropocentric,” some theorists claim that the only valid perspective to hold in
relation to them is constructionism.’””® Drawing on Goodman’s orthodox position to
realism,”” Hacking argues that human kinds are both (socially) constructed and
interactive.””” Hacking’s work on human kinds has been particularly influential”'

and so merits fuller discussion.

The term “human kind” was first introduced by Hacking to refer to the kinds of
people classified and studied in the social sciences:”” that is, “the behaviours,
conditions, experiences, actions, temperaments or tendencies that may be said to
characterise certain types of people.””** In general terms, a human kind is a type of
person, peculiar to social settings, that relies on human action and language to exist.
However, Hacking’s concept of human kinds is more specific; it does not refer to
any kinds of people but certain kinds that are studied by social scientists.”** Hacking

defines human kinds in the following terms:

“By human kinds I mean kinds about which we would like to have
systematic, general, and accurate knowledge; classifications that could be
used to formulate general truths about people; generalizations sufficiently
strong that they seem like laws about people, their actions, or their
sentiments. We want laws precise enough to predict what individuals will do,
or how they will respond to attempts to help them or to modify their

behaviour. The model is that of the natural sciences.”’>

Just as natural kinds emerged in order to promote the acquisition of scientific
knowledge and support inductive inferences, so too did human kinds in order to

promote the acquisition of social knowledge and predict human behaviour. For

7 Bird & Tobin (2016) (n.706) at 2.4.

™ 1bid, at 2.4.

™ Namely, that of “irrealism,” which corresponds to the claim that the world dissolves into versions: See, Goodman (1978)
(n.726); D. Cohnitz & M. Rossberg (2016) “Nelson Goodman”, The Stanford Encyclopaedia of Philosophy (Spring: 2016).
Available from: http://plato.stanford.edu/entries/goodman/ (Accessed on: 17/05/2016).

30 See, See, Hacking (1999) (n.717); Hacking (1995) (n.27).

! A.J. Bird (2014) “Human Kinds, Interactive Kinds and Realism About Kinds,” Working Paper, at p. 1. Available from:
http://eis.bris.ac.uk/~plajb/research/papers/Human Kinds Interactive Kinds and Realism.pdf (Accessed on 22/05/2016).
32 See, 1. Hacking (1986) “Making People Up,” in T. Heller, M. Sosna & D. Wellberry (eds.) Reconstructing Individualism
(Stanford University Press) pp. 222 -236; 1. Hacking (1988) “The Sociology of Knowledge About Child Abuse,” Nous, 22: 53 —
63; 1. Hacking (1992) “World-Making by Kind-Making: Child Abuse, For Example,” in M. Douglas & D. Hull (eds.) How
Classification Works (Edinburgh University Press) pp. 180 — 238.

33 Hacking (1995) (n.27) at pp. 351 — 352.

3 Ibid, at p. 352.

3 Ibid, at p. 352.
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classification always involves knowledge of, or belief in, regularities about a
category of entities.”*® Hacking argues that the search for human kinds is inextricably
linked to processes of prediction and reform.”’ Accordingly, Hacking assigns a

number of salient characteristics to human kinds:

“When I speak of human kinds, I mean (i) kinds that are relevant to some of
us, (i1) kinds that primarily sort people, their actions, and behaviour, and (ii1)
kinds that are studied in the human and social sciences, i.e. kinds about which
we hope to have knowledge. I add (iv) that kinds of people are paramount; I
want to include kinds of human behaviour, action, tendency, etc. only when

they are projected to form the idea of a kind of person.””**

Hacking proposes four criteria for human kinds, emphasising that human kinds are
objects of enquiry, and that knowledge is acquired about them in order to interfere,
intervene, offer assistance, exert control or punishment in a predictable manner.”
Children classified by the reporter, by reference to the three major types of s. 67
grounds, appear to satisfy these criteria. First, they are related, and peculiar, to
people: namely, children “in trouble.” Second, the referral type, or, more
specifically, the chosen type of s. 67 ground, is applied by the reporter to sort the
actions or behaviours of children, or the actions or behaviours of others in relation to
children. Third, children who have been abused or neglected, or who are beyond
parental control, or who engage in offending behaviour are studied, extensively, in
the social sciences. In particular, knowledge is sought about those kinds of children
in order to inform interventions and address their behaviours and needs. The
tendency of decision-makers, reporters and panel members, to project behaviours
associated with the referral type onto the child when making gatekeeping and
dispositive decisions was explored by the empirical study. Findings presented in
Chapter 7, highlight differences in decision-making and disposal practice in respect
of offence and conduct-type referrals characterised by a hardening in approach and

some departure from the welfare model.’** This suggests that there is some

36 1. Hacking (2001) “Criminal Behaviour, Degeneracy and Looping” in D.T. Wasserman & R.T. Wachbroit (eds.) Genetics
and Criminal Behaviour (Cambridge University Press) at pp. 155 -156.

7 Hacking (1995) (n.27) at p. 360.

¥ Ibid, at p. 354.

3 Ibid, at p. 360.

™ See, Chapter 7, at 7.1 & 7.2.
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inclination to project the kinds of behaviours associated with the referral-type onto
the child. Since the criteria are largely satisfied, it is reasonable to conclude that
“care and protection,” “conduct,” and “offence” referrals are human kinds in
accordance with Hacking’s conceptualisation. It therefore follows that the three
major referral types will share the characteristics, qualities and traits of human kinds:

in particular, their interactive nature.

A number of examples of human kinds have been explored by Hacking, including
child abuse, "*' teenage pregnancy, ** drunkards, '* homosexuals, "** multiple
personality disorder,”* schizophrenics,’*® and criminal behaviour’*’. However, his
most discussed example is child abuse.”*® It examines the evolving conception of
child abuse, and responses to it, in the United States over the past 150 years. Hacking
contends that “child abuse,” as a term used to classify and describe actions and
behaviours, came into being in the United States around 1960.”*’ He traces the
emergence of this “new” social phenomenon, to Denver, Colorado, where “battered
child syndrome” was first identified by a group of paediatricians.””® Hacking
demonstrates that the publication of “The Battered Child Syndrome”’*' gave rise to

. . . . . 2
intense media and academic interest in child abuse.”

He highlights an “explosion”
of scientific and scholarly concern, whereby child abuse was taken up as a key social
issue by physicians, social scientists, lawmakers, publicists, and professionals in
social work and the police.”” In so doing, Hacking argues that the contemporary idea
of child abuse is highly “medicalized,” with a distinct scientific character, so as to
suggest that child abuse emerged as a new human kind that was the object of

knowledge and discovery.”**

™! See, Hacking (1992) (n.732); Hacking (1999) (n.717); Hacking (1995) (n.27) at p. 357.

™2 Ibid, at p. 365.

™ Ibid, at p. 353.

™ Ibid, at p. 354.

™3 See, 1. Hacking (1996) Rewriting the Soul: Multiple Personality and the Science of Memory (Princeton University Press);
Hacking (1995) (n.27) at pp. 357 — 359.

6 See, Hacking (1999) (n.717) Chapter 4: Madness: Biological or Constructed?

™7 See, Hacking (2001) (n.736).

™8 See, in particular, I. Hacking (1991) “The Making and Molding of Child Abuse,” Critical Inquiry, 17 (Winter: 1991) 253 —
288; Hacking (1992) (n.732); Hacking (1999) (n.717) Chapter 5: “Kind Making: The Case of Child Abuse,” pp. 135 — 162.
™ Hacking (1999) (n.717) at p. 133.

0 See, H.C. Kempe et al. (1962) “The Battered Child Syndrome, ” Journal of the American Medical Association, 181(1): 17 -
24.

! Ibid.

2 Hacking (1991) (n.748) at pp. 267 — 269.

753 Ibid, at pp. 269.

> Ibid, at p. 265.
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According to Hacking, child abuse emerged in the United States during the 1960s, as
a new kind or conception, which replaced the concept of child cruelty.”>> While
recognising that the concepts of child cruelty and child abuse are analogous, he
argues that the idea of child abuse constituted a new social phenomenon and the
introduction of this human kind resulted in a consequential shift in both individual
and public consciousness.””® In this way, his analysis suggests that the change in
terminology, from cruelty to abuse, gave rise to a far-reaching change in concept

and, hence, the creation of a new human kind.”’

Hacking’s theories on human kinds have been widely cited and adopted.””® Although
not without his critics,””” such critiques have tended to focus on the ontological status
of human kinds. Indeed, there is a lively debate in the philosophical literature, largely
beyond the scope of this thesis, about the true existence or reality of human kinds.”®’
The notable exception to this is Hacking’s work, which provides both a metaphysical
and epistemological account,”®' with interesting ideas about where human kinds
come from, what it means to be a kind and how people take on the characteristics

associated with kinds. His work, therefore, closely relates to labelling theory.’®*

Hacking describes his work as a study of “making people up,” pointing directly to
the socially constructed nature of human kinds.”” By this he means that types of
people, identities and personalities are constructed through classification processes,
as well as styles of behaviours, actions, emotions and experiences that relate to those
types.’®* Hacking is interested in how such human kinds come into being. Making a
kind of person up involves developing “systematic, general and accurate knowledge”

from which to “formulate general truths about people” that are precise enough to

75 Hacking (1999) (n.717) at pp.134 — 135.

56 Ibid, at p. 135.

7 It is interesting to note that similar linguistic developments can be traced in relevant Scottish legislation: from the Prevention
of Cruelty to, and Protection of, Children Act of 1889 which talked of “cruelty” and “child life protection,” to the Social Work
(Scotland) Act 1968 and beyond where the terms “neglect” and “failure to fulfil responsibilities” were introduced.

8 See, E. Lambert (2006) “Hacking and Human Kinds,” Aporia, 16(1) 49 — 71; Sveinsdottir (2013) (n.725); Bird (2014)
(n.731).

™ See, in particular, R. Cooper (2004) “Why Hacking Is Wrong About Human Kinds,” British Journal for the Philosophy of
Science, 55: 73 — 85.

0 See, Haslanger (1995) (n.725); A.L. Thomasson (2003) “Realism and Human Kinds”, Philosophy and Phenomenological
Research, 67(3): 580 — 609; Haslanger (2003) (n.725), Cooper (2004) (n.759); Khalidi (2013) (n.25); Sveinsdottir (2013)
(n.725); Guala (2014) (n.25); A.J. Bird (2014) (n.731).

76! Sveinsdottir (2013) (n.725) at p. 717.

2 Discussed at 4.3, below.

763 1. Hacking (2004) “Between Michael Foucault and Erving Goffman: between discourse in the abstract and face-to-face
interaction,” Economy and Society, 33(3), 277 — 302, at p. 279.
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predict behaviour and facilitate intervention.”®® As such, the process of making
people up “changes the space of possibilities for personhood,” since those
possibilities are determined by what is imaginable and articulable, that which is
named and described.”®® These ideas demonstrate the normative or loaded nature of
human kinds and the labels associated with them. For example, describing a person
as being “depressed,” inevitably carries with it certain associations or expectations;
for example, that the person is upset and in need of medical intervention. Similarly,
describing a child as one who is “beyond parental control,”’®’ carries certain
connotations, for example, that the child is unruly and in need of boundaries.
Arguably then, making people up is about imposing onto a person a particular “way

of being”:

“Inventing or moulding a new kind, a new classification, of people or of
behaviour may create new ways to be a person, new choices to make, for
good or evil. There are new descriptions, and hence new actions under a

description.”’®®

The expectations and connotations, associated with a “way of being,” whether
positive or negative, arise as a direct consequence of the description of certain
behaviours within a scheme of classification. The “way of being” associated with a
particular human kind may therefore evoke a particular response or reaction from
those said to belong to that kind or, indeed, others who come into contact with them.
These crucial reactions and responses to classificatory practices serve to highlight the

interactivity of human kinds.

4.3: THE INTERACTIVITY OF HUMAN CLASSIFICATION

The interactive nature of human classification is of central importance to this thesis
since it provides a theoretical basis to support empirical findings, which evidence an
interaction between the assigned referral type and the subsequent gate-keeping and

dispositive decision-making practices adopted in respect of those types of

765 Hacking (1995) (n.27) at p. 352.

766 Hacking (1986) (n.732) at p. 165.

77 A “conduct” ground under s. 67(2)(n) of the 2011 Act.
%8 Hacking (1995) (n.27) at p. 239.
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referrals.”® Theories of interaction and reaction, deriving from kinds and labelling
theory, will therefore be explored before those theories are applied to referrals within

the CHS.

4.3.A: THE LOOPING EFFECT AND FEEDBACK
An essential concern of Hacking’s study of “making people up” is the interactions
between classification systems and the human beings classified by reference to those

. . 1
systems.’ " Since human kinds can exert “effects on themselves,”’’

Hacking is
interested in the ways in which people who are classified react to, and modify their
behaviour, in light of that classification.””” He argues that this interaction arises
through a distinctive looping effect that involves a correlation between “culture and
cognition.”””® Otherwise stated, the looping effect involves an interaction between
everyday, observational practices and classificatory practices.”’* Once a human kind
gets classified and becomes an object for knowledge, intervention, assistance, control
or punishment, the people associated with that kind tend to react and respond to the
classification itself.””” The reaction could either be positive or negative, in so far as
the label imposed could have either a self-fulfilling or self-defeating quality.”’®
Whatever the reaction, it is said to create new properties of the kind, which require
classification systems to be modified in response: the looping effect is thus initiated
in such a way that human kinds and knowledge create each other.”’’ Hacking

describes this process of looping in the following terms:

“When we recognise a natural kind, and learn some laws about it, we often
interfere with it, using those very laws to guide us. The same is true with
human kinds. But simply naming a natural kind makes no difference to it at
all. Human beings, in contrast, often get to know when they or their
behaviour is classified in a certain way. The sheer classification may

influence their behaviour, and their attitudes, as well as that of their

% See, Chapter 7, at 7.1. & 7.2.

7 Hacking (2004) (n.763) at p. 279.
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neighbours. Labelling theory suggested this a long time ago. But also the
class and its properties may change in the light of being classified, creating a
feedback effect, or what I call a looping effect, to make clear that this is a

two-way process that can go on and on.””’®

This dynamic process highlights a key difference between natural kinds and human
kinds; that is, consciousness on the part of people to whom labels are assigned,
resulting in an interaction between the classification and the classified.””’ Since
Hacking posits that people act, and decide upon possibilities for action, under
descriptions, he contends that as new possibilities for description emerge so too do
new kinds of action.”®® In order to demonstrate the interaction between description
and action, thereby distancing his theory from labelling, Hacking argues that this
process is a “two-way street” " because people behave differently in light of how
they are classified, the descriptions and classifications employed in relation to them

. . 2
must, in turn, be revised.”

A central tenet of Hacking’s theory is that classifying people results in feedback.”

This “feedback” 1s dependent on the description of a certain type of person entering
popular culture and highlights the normative dimension of human kinds. For
example, being classified as a “child abuser” necessarily involves the imposition of
moral judgments about the type of person that would engage in such behaviour and,
further, could carry with it certain institutional consequences. Thus, the labels
associated with human kinds evoke certain responses about the people so classified:
denoting persons to pity or to punish, to support or to avoid. As a result, individuals
may become motivated to break away from or retreat into the classification scheme
and the labels assigned to them, and, as their behaviour changes, so too does the

human kind under study.”*

78 Hacking (2001) (n.736) at p. 155.
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4.3.B: LABELLING THEORY AND ITS LIMITATIONS

The foregoing ideas about the interactivity of human kinds are closely related to
labelling theory, which also provides a useful theoretical framework through which
to explore the designation of referral types by reporters. Labelling is a sociological
approach towards crime and deviancy, which primarily refers to the social processes
through which the behaviours of certain individuals are classified.”® Labelled
individuals are said to be “stereotyped” to act in certain ways, and are responded to
according to those stereotypes.”*® Labelling theory suggests that this reaction tends to
reinforce a self-conception of being a “deviant” and has the unintended consequence
of promoting, rather than remedying, deviant behaviour.”®’ Unlike traditional
approaches which assume that the causes of crime are located within the biological
or psychological characteristics, or the socio-economic circumstances, of offenders,
labelling theory suggests that criminological analysis should be concerned with how
people come to be defined as deviant and the implications of such definitions, or
labels, in relation to future offending.”™ Definitions of labelling theory vary
considerably in the literature; some versions place emphasis on the social and

789 whilst other accounts

790

structural effects of how labels affect opportunities in life,

focus primarily on how labels affect the individual’s self-concept.

The theoretical origins of labelling lie in the interactionist school of sociology,
emphasising the flexibility of individual responses to social situations.””! From this
perspective, Mead argued that “the self” is a social construct and the ways in which
individuals see themselves and act is, in part, a consequence of the ways in which

others see, and act towards, them.”*?

Developing these ideas, Tannebaum posited that
deviance is created through processes of social interaction.””” He considered that a
majority of people commit deviant acts but only a minority come to be recognised as

deviant and argued that the “known deviant” is regarded thus, even though his or her

85 E. McLaughlin & J. Muncie (eds.) (2013) The Sage Dictionary of Criminology, 3" Edition, (London: Sage) at p. 250.

78 Ibid, at p. 250.
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78 J. Muncie (2013) “Labelling, Social Reaction and Social Constructionism” in E. McLaughlin & T. Newburn (eds.) The Sage
Handbook of Criminological Theory (Sage) at p. 140.
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118



behaviour are no different to others who have not been so identified.””* As such,
certain people become “deviant” simply via the imposition of social judgments about
their behaviour.”” It follows that deviance is not something inherent in, or peculiar

to, people but, rather, is the outcome of being so labelled:

“The process of making the criminal, therefore, is a process of tagging,
defining, identifying, segregating, describing, emphasizing, making
conscious and self-conscious; it becomes a way of stimulating suggesting,

emphasizing and evoking the very traits that are complained of.””*®

According to Lemert, individuals who engage in criminal behaviour acquire
stigmatic labels, which result in them being denied various opportunities such as
those related to employment.”’ The result is that desistance from crime is more
difficult once criminal activity has been initiated, particularly if the individual
acquires a criminal record. Lemert distinguishes between “primary” and “secondary”
deviance. ”® He argues that primary deviance involves some act, which the
perpetrator does not conceptualise or identify as being “deviant,” whereas secondary
deviance arises through the reaction of others to the initial act of primary deviance.””
Society’s reaction to deviance may then “amplify” that behaviour.*” The effect of
this “deviancy amplification system,” originally proposed by Wilkins, is a spiral of
repeated labelling which gives rise to a self-fulfilling prophecy of recidivism.*"’
Crucially, Lemert contends that, through official labelling processes, people come to
regard the labelled individual differently, who then in turn may become more

802
d.

isolate In these ways, a deviant identity is established, confirmed and reinforced:

“We start with the idea that persons and groups are differentiated in various
ways, some of which result in social penalties, rejection and segregation.

These penalties and segregative reactions of society or the community are

" Ibid, at pp. 18 — 19.

5 Muncie (2013) (n.788) at p. 141.

% Tannebaum (1938) (n.26) at p. 19.
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dynamic factors which increase, decrease, and condition the form in which

the initial differentiation or deviation takes place.”*"

Lemert's key conclusion, that social control causes deviance, has been described as a
“crucial turning-point in the development of a radical criminological imagination that
has flourished since the 1960s.”*"* Indeed, the clearest formulation of labelling
theory emerged during the 1960s, not only through the work of Becker,*” but also
from a number of studies which examined the role of moral entrepreneurs in
constructing social problems.*® These works explored the process of “becoming” a
deviant and suggested that it centrally involves the reactions of a social audience,
rather than individuals’ behaviours, and that it is the stigma associated with the
deviant label imposed by that audience which informs future patterns of

behaviour.®"’

Becker’s prominent work on labelling centres on the deviant “outsider” and refers to
the conflicting social processes through which some individuals come to break rules
and others come to enforce them.*” According to Becker, deviance is simply the
performance of some prohibited act, which is labelled “deviant” by persons in
power.*” Powerful groups in society, such as criminal justice agencies, adopt
labelling processes to define behaviours as acceptable or unacceptable. To some
extent, the grounds upon which children can be referred to hearings can be viewed in
this light. The s. 67 grounds, the application of which contribute towards the
justification of compulsory state intervention, can be understood as a policy
statement on what is regarded as unacceptable in the upbringing and experiences of

children.

Becker argues that a consequence of the labelling process is that individuals are
publicly placed in an exclusionary social category.®'® Whilst rule-breaking behaviour
is accepted by Becker as a universal, rule-making is not. He considers that such rules

are merely a reflection of norms held by society at a certain time and are thus
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susceptible to change in accordance with societal standards and individual
judgments.®'" Importantly, Becker views those individuals who engage in rule-
breaking behaviour as essentially different from those who make, and abide by,
rules. He posits that rule-breakers see themselves as morally at odds with rule-
makers. Defined as “outsiders,” such individuals come to epitomise what is
considered to be deviant. In these ways, labelling concerns both the processes of
social interaction and reaction,®' both directly applicable to this thesis. A key aim of
the empirical study was to explore a potential interaction between the referral type
assigned by the reporter and the subsequent gatekeeping and dispositive decision-
making practices adopted. As such, a central concern of this thesis is the reactions of
a particular “social audience,” namely reporters and children’s hearings, to the

referral type assigned by the reporter at the gatekeeping stage.

Since labelling theory constituted a departure from the dominant positivist paradigm,
it inevitably became subject to much critique. Labelling theory is contentious and,
so, its limitations must be acknowledged. Although a dominant theoretical

813 it was “pronounced dead”®'* by the mid-

perspective from the 1960s to the 1980s,
1980s. Critics charged that it was too ambiguous and lacked any empirical basis,
since it did not permit empirically falsifiable propositions to be tested.®'” Radical
theorists argued that labelling lacked analysis of the social and political structures
within which labels are constructed and applied and, so, urged that labelling be

embedded within a Marxist model *'

An alternative critique, offered by positivists,
focused on the lack of attention afforded to primary deviance,®’ arguing that
motivations for this were poorly articulated.®'® Other positivists critiqued labelling

theory to the extent that it insufficiently recognises the fundamental deviance
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Terminate Shoplifting Activity?” Law and Society Review, 12: 291 — 403; M. Morash (1982) “Juvenile Reaction to Labels: An
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Gender and Life Course (New York: Aldine).
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associated with the commission of serious violent offences, such as murder and rape,
and, accordingly, rejected the central claim that no act is intrinsically deviant.*'°As a
result of the foregoing critiques, Beirne and Messerschmidt have rendered labelling

merely a criminological approach, rather than a theory.**

Nevertheless, attempts continue to be made to quantitatively measure how far
criminal intervention curbs or accelerates deviant behaviour.**' There has been
consistent interest in labelling theory, further elaborating and expanding the theory
so as to provide empirically testable hypotheses.*”” In a review of the criticisms
levelled at labelling, Paternoster and Iovanni present hypotheses from a social and
structural perspective demonstrating that ‘“status attributes are influential in
determining who 1is labelled,” and arguing that “labelling experiences are
instrumental in producing problems of adjustment and in causing subsequent
commitment to further deviance.”®*® Their conclusion is, therefore, that labelling is

824
d.

not invalid as critics have claime As such, labelling theory continues to be

adopted to test empirical hypotheses.

For example, Bernburg et al’s study, involving 870 adolescents, explored the
connection between formal CJS intervention and subsequent delinquency.** The
study found that: “juvenile justice intervention is significantly associated with
serious delinquency in a subsequent period.”®°It found that formal intervention
increased subsequent delinquency, supporting the notion that official labelling

“triggers” and, indeed, intensifies “criminal embeddedness.”®*’ Similarly, Myers

819 C. Welford (1975) “Labelling Theory and Criminology,” Social Problems, 22(3): 332 — 345.

20 p_ Beirne & J. Messerschmidt (1991) Criminology (Fort Worth: Harcourt Brace Jovanovich).

%21 See, for example, D.L. Myers (2003) “The Recidivism of Violent Youths in Juvenile and Adult Courts,” Youth Violence and
Juvenile Justice, 1(1): 79 — 101; J.G. Bernburg, M.D. Krohn & C.J. Rivera (2006) “Official Labeling, Criminal Embeddedness
and Subsequent Delinquency: A Longitudinal Test of Labeling Theory,” Journal of Research in Crime and Delinquency, 45(3):
67 — 88; T. Chiricos, K. Barrick & W. Belles (2007) “The Labeling of Convicted Felons and Its Consequences for Recidivism,”
Criminology, 45(3): 547 - 581.
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found, in his study of 494 “violent youths,” that those who were judicially waived®**

from juvenile courts to adult criminal courts exhibited higher rates of recidivism.**’

However, some studies have shown that the relationship between a deviant identity
and future deviant behaviour is influenced not only by the imposition of the label,
but also shaped by social forces, such as peer association and educational
attainment.*® Indeed, it has been suggested that the origins of a deviant identity do
not lie wholly in the process of social (or institutional) reaction but also in local
community and neighbourhood settings.*' Undoubtedly, the multiple sources and
differential impacts of stigmatising labels are more complex than that explained by
the labelling perspective of the 1960s. Notwithstanding this, and the impact of wider
social influences, the empirical evidence seems to support, rather than reject, the

major premises of labelling theory.

In particular, empirical studies have tended to focus on the stigmatising effects of
labels, as applied to children and young people in juvenile justice interventions.
Arguably, the most powerful empirical evidence of the negative consequences of
such formal interventions derives from a comparative study undertaken by Huizinga

1.53? Drawing on comparative data from two longitudinal projects, one located in

eta
Bremen, Germany and the other located in Denver, USA, the research found that
formal interventions, in the form of arrests and sanctions, had only a limited impact
on desistance and generally resulted in the maintenance of, or increases in, previous
levels of offending.*** The similarities in the comparative findings were particularly
notable because the ethos of the juvenile justice system in Germany, regarded as
being less formal, more lenient and focussed on diversion, was very different to that
in Colorado, regarded as more punitive, formal and adversarial, with limited use of

diversion. The conclusion was, therefore, that it is not the use or severity of formal

sanctions that is significant, just the certainty of an official response.®* These ideas

%28 A judicial waiver occurs when a case is transferred from juvenile to adult court in the United States.

29 Myers (2003) (n.821) at p. 89.
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and Alcohol Use Among Minority Juvenile Offenders,” Youth Violence and Juvenile Justice, 8(1): 71 -82; Chiricos, Barrick &
Belles (2007) (n.821).

! McLaughlin & Muncie (2013) (n.785) at p. 247.

%2 D, Huizinga, K. Schumann, B. Ehret & A. Elliot (2003) The Effects of Juvenile Justice Processing on Subsequent Delinquent
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123



can be applied directly to the CHS which, as it has been established, is widely
regarded as an informal system based on principles of welfare and diversion.
Notwithstanding those essential characteristics of the CHS, Huizinga ef al’s study
suggests that any official response to juvenile offending, be that justice or welfare-

orientated, can have a stigmatising effect on the child.

Labelling remains an influential approach to critical criminology,*’ continuing to
challenge traditional approaches by focussing on the reactions to, rather than the
causes of, crime and deviance. In particular, by exploring how crime and deviance is
conceptualised and defined, labelling theory reveals how these concepts and their
associated labels are “socially constructed, contingent and contestable.”**® Crucially,
for the purposes of this thesis, labelling highlights the central role of social reaction

in creating and compounding deviant identities.

4.4: REACTION AND INTERACTION: THE CONSEQUENCES OF CLASSIFICATION

The interactive nature of human kinds can be invoked to explore responses to the
referral type assigned by the reporter and its subsequent impact on gatekeeping and
dispositive decision-making. It follows from kinds and labelling theory that
processes of reaction and interaction may operate when a child’s referral is

“labelled” as being either care and protection, conduct or offence-related.

4.4.A: THE APPLICATION OF KINDS AND LABELLING THEORY TO REFERRALS

Theories of reaction and interaction can be applied to referrals within the CHS in
order to explain differences in approach towards different referral types identified by
the empirical study.®’ Whilst the primary focus of both human kinds and labelling
theory is an interaction between the classification scheme and the person classified
by reference to it, wider interactions and reactions necessarily arise. In fact, Hacking
briefly contemplates a wider, unconscious feedback effect in relation to young
children who cannot be aware of the labels applied to them.*® Noting that such

children cannot generate self-conscious feedback, Hacking briefly considers that

833 Muncie (2013) (n.788) at p. 146.

53¢ McLaughlin & Muncie (2013) (n.785) at p. 247.
%7 See, Chapter 7, at 7.1 & 7.2.
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“there can be looping that involves a larger human unit, for example, the family.”*

This suggests that a wider feedback effect, or interaction, arises between the
classification and classifier, or the classification and others in society, who are then

. . . . . 4
responsible for generating processes of reaction and interaction.**’

This argument could be dismissed as obvious. Indeed, Khalidi is of the view that it
should go without saying since classification is such that some person must devise

the scheme and deploy the associated label the first place.®"!

Those individuals (often
institutions, experts or authority figures) are thus aware of the classification and,
either consciously or sub-consciously, react to it. Crucially, this provides a means
through which to explore interactions between the referral type and the reporter or, in

other words, between the classification and the classifier.

Bird’s development of Hacking’s work supports the idea of wider interactions
between the classification and the classifier and, indeed, others who come into
contact with the person so classified.*** He argues that there are different routes for
the “way-of-being” associated with a human kind to affect the subjects of that kind,
other than via their own consciousness.®” In particular, Bird contends that
institutions and experts, such as reporters, are likely to think in terms of ways-of-
being,** not least given their role in classifying the kind. This may cause subjects to
change their characteristics independently of whether they see themselves in terms of
that way of being.*** It also may serve to cloud the judgment of those institutions and
experts, imposing on them a certain world-view, where they come to see subjects as
exemplifying a particular way-of-being, which, in turn, might affect the subsequent

course of action to be taken with respect to that particular kind of person.

These ideas demonstrate that the processes of reaction and interaction are not
confined to the classification and the classified, or the classification and the
classifier, but must involve society as a whole.**® Common knowledge held about a

particular kind of person might cause others, who come into contact with them, to

% Ibid, at p. 374.

40 Khalidi (2010) (n.25) at p. 350.
! Ibid, pp. 350 — 351.

2 Bird (2014) (n.731)

5 Ibid, at p. 8.

%4 Ibid, at p. 8.

%5 Ibid, at p. 8.
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think about and treat those belonging to that kind differently, and so modify their
behaviour towards them. It is these interactions that are of crucial relevance to this
thesis since they have the potential to impact upon the ways in which the classifier,
namely the reporter, and others, such as panel members, think about and respond to

referrals.

Kinds and labelling theory provide a theoretical approach to understand the
institutional impact of labels, associated with the type of s. 67 ground assigned to
referrals by reporters in exercising their discretion. The so-called institutional impact
is the potential reaction and response to those labels assigned by reporters, in
exercising their subsequent gatekeeping functions, and children’s hearings, in
exercising their dispositive functions. This follows Lemert’s contention that, through
formal labelling processes, officials come to regard the labelled individual
differently.®’ Consequently, this could result in different types of referrals being
dealt with by reporters and panel members in a different manner, challenging, or at

least compromising, the Kilbrandon ethos and a unitary approach towards all referral

types.

In exercising discretion to found upon a particular “type” of s. 67 ground, the
classification process may be said to “loop back” to the reporter: affecting his or her
“world view” of the child and influencing his or her subsequent decision-making in
relation to the referral. For example, the investigative action undertaken and the
decision-making process adopted for a child who is assigned a conduct ground might
be quite different from that undertaken and adopted for a child who is assigned a care
and protection ground. As such, the reporter’s choice of s. 67 ground may be said to
“frame” the referral and could affect the investigative and decision-making practices
thereafter undertaken. A similar interaction could be said to arise between the
assigned referral type and panel members. This could influence the decision-making
considerations of the children’s hearing and, further, could influence the ultimate
disposal of the referral. As such, kinds and labelling theory demonstrate the
theoretical implications of the designation of referral types by reporters and serve to

explain differences in decision-making process and practice based directly on referral

%7 Lemert (1967) (n.26).
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type identified by the empirical study.

4.4.B: REFERRALS AS INTERACTIVE HUMAN KINDS

McGhee and Waterhouse have applied some of these ideas to referrals in the CHS.**®
Exploring the socio-legal classification of children as “offenders” and “non-
offenders,” they argue that these categories are over simplistic since, in reality, a
great many children move between them over time.*** Moreover, they argue such
classification contributes to the dominance of certain aspects of the child’s referral,
such as the commission of a serious offence, over others, such as the child’s
background of care needs.® Consequently, they assert that the classification of
children as “offenders” and ‘“non-offenders” focuses “primarily on immediate
behaviour with wider contextual matters often remaining peripheral,” serving to
artificially emphasise one aspect of the child’s circumstances, whilst down-playing

851

others. ™ Their conclusion involves an emphasis on the moral dimension of

classificatory practices, whereby some children come to be treated more punitively

than others, or even as if they were adults in the CJS.

Whilst McGhee and Waterhouse raise interesting ideas about the classification of
children in the CHS, they presuppose that a process of classification is at play;
providing no explanation as to how children come to be classified as “offenders” or
“non-offenders” in practice. Furthermore, they assume a binary classification
between offenders and non-offenders. However, as has been demonstrated, the
situation is far more complex since children can be referred to hearings on the basis
of seventeen different grounds which relate to the care and/or protection of the child,
the conduct of the child, or the offending behaviour of the child. The referral types
assigned by reporters are not a duopoly, as McGhee and Waterhouse assume.
Furthermore, no argument is made about any potential differences in treatment based
on that classification, other than a somewhat vague reference to “the ascendency of

certain aspects of children’s functioning over others.” ®> In this way, the

8 McGhee & Waterhouse (2007) (n.13).
9 Ibid, at pp. 107 & 113.
%0 Ibid, at p. 107.

%1 Ibid, at p. 115.
%2 Ibid, at p. 118.
%53 Ibid, at p. 107.
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consequences of classification are not demonstrated and the adoption of

classificatory practices in the first place are not established.

It appears that McGhee and Waterhouse’s analysis is based on the assumption that
all systems of juvenile care and justice classify and divide children into two distinct
camps: “troubled” children who are vulnerable and in need of care and protection;
and, “troublesome” children who are dangerous and in need of control and
punishment.** These ideas are not new. For example, Hendrick argues that labels
applied in the context of child welfare interventions tend to engender a view of the
child as either a “victim” or a “villain.”®” Burman demonstrates that the twin
discourses of vulnerability and risk, and protection and control, are reflected in
official responses to young women who offend.**® Indeed, Kemshall contends that
the vulnerability of children known to state authorities is increasingly offset by the
risk they pose to others.*’ Or, as Cross et al. put it: “Children tend to be constructed
either as “objects of concern or a source of fear.”®* However, as McGhee and
Waterhouse rightly observe, the sharp divide imposed here carries with it an inherent
risk of losing sight of the individual child’s needs, and disregards the commonalities,
which are often shared between “troubled and troublesome” children.*” In truth,

many, if not most, children referred to hearings are both.

However the CHS should, in principle, be better placed to mitigate such a sharp,
artificial and arbitrary divide, particularly in light of its unitary, welfarist nature and,
especially, when compared to justice-orientated responses to juvenile offending.**
Although the Kilbrandon Report does not explicitly discuss any theoretical or
empirical basis for its recommendations, it does mention the specific goal of

avoiding stigmatisation, pointing to a vestige of labelling theory:

“Because of the high degree of personal responsibility which it attaches to the

¥4 McGhee & Waterhouse (2007) (n.13) at pp. 107 — 108.
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criminal, a stigma is attached in the public eye to conviction of a crime,
which bears no necessary relationship to the harm done by the action itself

for the actual responsibility of the person who did it.”*®’

The characteristically unitary nature of the CHS should serve to diminish some of the
negative consequences of classification. However, it has been demonstrated that a
“pure” unitary approach is not achieved in practice: offence-type referrals are treated
differently, in procedural terms, to care and protection-type and conduct-type
referrals. Moreover, classification theory raises the possibility that different types of
referrals are treated differently by decision-makers at the gatekeeping and dispositive

stage; a claim that is substantiated by empirical findings presented in Chapter 7.

The value of these ideas and theories lie in their practical impact which, thus far, has
not been fully realised. However, McAra and McVie have empirically applied
labelling theory to the children’s hearings process.*** Drawing upon data from the
longitudinal Edinburgh Study of Youth Transitions and Crime, they demonstrate that
certain categories of persistent juvenile offenders become subject to repeated referral
cycles, whereas other equally serious juvenile offenders evade the system
altogether.*® Crucially, the research finds that the deeper these children “penetrate”
the CHS, the more likely their desistance from offending is inhibited.*®* As such,
labelling processes are shown to “recycle” certain categories of children within the
CHS and exacerbate recidivism.*® In this way, McAra and McVie demonstrate that a
consequence of being classified as a “persistent offender” is repeated contact with

the CHS, which was found to impede desistance.

This demonstrates that there are consequences to the classificatory practices
employed by reporters beyond those procedural differences in approach that apply
uniquely to offence-type referrals. In particular, kinds and labelling theory indicate
that the designation of referral types by reporters could have a broader impact on

gatekeeping and dispositive decision-making practice. Since this claim is supported

%! Ibid, at para.54.

%2 See, L. McAra & S. McVie (2007) “The Impact of System Contact on Patterns of Desistance from Offending,” European
Journal of Criminology, 4(3): 315 — 345.

%3 Ibid, at p. 319.

%4 Ibid, at p. 319.
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by empirical evidence,**

this thesis contends that children referred by reporters to
hearings are interactive human kinds, and that processes of reaction and interaction
operate to evoke different responses to different referral types by decision-makers.
The empirical findings of this thesis thus support the hypothesis that referrals within
the CHS are interactive kinds. The following chapter presents the methodology
adopted in respect of the empirical study and the subsequent chapters present the

findings arising from that study.

%66 See, Chapter 7, at 7.1 & 7.2.
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CHAPTER 5: METHODOLOGY

This chapter presents the methodology adopted for the empirical study on decision-
making practice, involving twenty-five qualitative interviews with reporters. It
contextualises the study, outlines its aims and objectives, reflects on the data

collection and analysis processes and considers the study’s limitations.

5.1: CONTEXTUALISING THE EMPIRICAL STUDY

The terms “research methods” and “research methodology” are related but have
distinct meanings. Whilst research methods may be described as the specific
procedures adopted in a field of study as a mode of investigation, methodology is a
broader concept and has been defined as: “The study of the direction and
implications of empirical research, or of the suitability of the techniques employed in
it.”%7 Research methodology should, therefore, be regarded as a holistic process, and
taken to mean more than “what you actually do to enhance your knowledge, test

your thesis or answer your research questions.”*®®

5.1.A: A HoLISTIC METHODOLOGICAL APPROACH
A holistic methodological process was employed in respect of this thesis. At the
outset of the Doctoral process, a somewhat linear approach to methodology was

bl

adopted. Under this linear model, the “what” determines the “how” of one’s
research.®®® As such, the researcher began by identifying what she wanted to know
and then considered how she might find that out. However, the limitations of such an
approach soon became evident, not least because the means by which research is
undertaken is constrained by ethical issues arising from the proposed research
design, as well as permissions relating to access to research materials and
participants. In light of these constraints, a circular approach towards methodology
was found to be more appropriate and realistic, whereby the “what” and the “how”

fed into each other. In this way, the “how” acted as a lens through which the “what”

was refined.

%7 Oxford English Dictionary, cited in D. Watkins & M. Burton (2013) Research Methods in Law (London: Routledge) at p. 2.
%8 R. Cryer, T. Hervey & B. Sokhi-Bulley (2011) Research Methodologies in EU and International Law (Oxford: Hart) at p. 5.
%9 A. Bryman (2015) Social Research Methods, 5" Edition (Oxford University Press).
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The unique ethos underpinning the Kilbrandon Report was always the researcher’s
primary focus. The notion of grouping together all children “in trouble” and treating
them alike, on the basis of common underlying needs and circumstances, was
regarded as worthy of investigation and scrutiny. An early conceptualisation of how
the researcher might proceed involved the potential examination of case files of
children referred to hearings. However, in an early meeting with SCRA, access to
such documentation was unequivocally ruled out: first, on ethical grounds due to
issues around data protection, confidentiality and the vulnerability of children to
which the files referred; and secondly, on practical grounds because files held by
SCRA are destroyed soon after the child’s 18" birthday. Furthermore, it was
acknowledged that similar studies have been undertaken by researchers with greater
means and experience than the author of this thesis.*’® It was thus recognised that the
adoption of such methods lacked originality and would add little to the existing body
of research. Few people challenge the central proposition that the social backgrounds
of children who come before hearings do not differ significantly depending upon the

ground upon which they are referred.

Refining the methodology, the researcher centred on the notion that the Kilbrandon
ethos embodies the idea that all children “in trouble” ought to be dealt with in a
similar manner within the CHS. The methodological focus was therefore inverted,
and the researcher decide to explore and examine whether the CHS does, in fact, deal
with all children referred to hearings in a similar manner, regardless of the reason for
which they are referred. The role of the reporter then emerged as determinative. This
is because reporters determine the basis upon which children are referred to hearings,
and it was understood that reporters have discretion to choose the appropriate s. 67
ground to found upon in so referring; effectively classify referrals as belonging to a

particular “type” at the gatekeeping stage.

The revised aim was to explore the ways in which the designation of referral types
by reporters plays out in practice and, consequently, investigate whether children
referred on different types of grounds are subject to differences in process and

decision-making practice. Some of this could be achieved through the adoption of

¥70 See, in particular, Waterhouse et al (2000) (n.13); Waterhouse & McGhee (2002) (n.13); Waterhouse, McGhee & Loucks
(2004) (n.13); McAra & McVie (2010) (n.13).
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traditional doctrinal legal methods; for example, by examining the legislation and
literature so as to discover whether any relevant procedural differences apply to
different referral types. However, empirical methods were required in order to test
the theory that reporters designate referral types in performing their gatekeeping
functions, and to examine whether any subsequent differences in decision-making
process and practice apply in light of that designation. Qualitative research methods,
in the form of interviews with reporters, were adopted in pursuit of these aims. In
these important ways, the “how” influenced, and interacted with, the “what” of this

thesis.

5.1.B: EXISTING STUDIES ON REPORTER DECISION-MAKING

It has been established that the reporter is the central actor in the referral process.
Yet, little is known about the decision-making processes adopted by reporters,
including the extent of discretion and professional judgment exercised at the
gatekeeping stage. There 1s a dearth of empirical research about reporter decision-
making. Three empirical studies have specifically examined the reporter’s role: the

871

first is over 35 years old, adopting quantitative methods;” " the second is over 17

years old, adopting both quantitative and qualitative methods;"’? and, the third was

conducted relatively recently by SCRA, primarily adopting quantitative methods.®”?

There is, therefore, a need to examine reporter practice in its current context,®
independently from SCRA, and, a particular need to better understand, qualitatively,

the nature of reporter decision-making.

Of those existing empirical studies, Hallett et al’s®"”

1s most relevant to the present
study, not least because many of its findings converge with those presented in
Chapter 6.8"° It comprised part of a major empirical evaluation of the CHS and
identified, for the first time, specific considerations relevant to gatekeeping decision-
making, such as: cooperation of the family; school related issues; current social work

input; the child’s prior record of offending; the seriousness of the child’s offence;

¥7! Martin, Fox & Murray (1981) (n.14) Chapter 5, pp. 64 — 92.

872 Hallett et al. (1998) (n.14).

873 Kurlus, Hanson & Henderson (2014) (n.14).

%74 Indeed, this was one of the explicit aims of the more recent SCRA study.
%75 Hallett et al. (1998) (n.14) at p. 15.

%76 See, in particular, Chapter 6, at 6.1.E.
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evidential issues; and, the attitude of the family.*”’ The study identified numerous
factors that shaped reporter decision-making in respect of 130 referrals sampled,
thereby providing a comprehensive overview of the determinants of reporter
decision-making. The more recent SCRA study on reporter decision-making is also
of relevance to the present study.®”® It examined reporter decisions in respect of a
sample of 200 referrals and focussed on three key stages of the gatekeeping process:
the referring agency and information contained in the referral; the reporter’s initial
decision about the level of investigation required; and, the reporter’s final assessment
about the perceived application of the statutory tests.*”’ The focus of the study is on
the process and outcome of reporter decision-making, rather than its content.
Findings from Hallett et a/ and SCRA’s studies will be drawn upon, as appropriate,

in relation to the presentation of qualitative data in the following chapters.

The major differences between the present study and existing ones are: first, it was
conducted under the 2011 Act and so provides a current account of reporter practice.
By contrast, all earlier studies bar one**® were conducted under previous statutory
schemes, specifically the 1968 Act.*®! Secondly, the present study adopts qualitative
research methods so as to comprehensively explore the nature and implications of
reporter decision-making. This can be contrasted with previous studies which have,
primarily, been based on quantitative data.*®* Thirdly, the present study explicitly
explores differences in gatekeeping and perceived differences in dispositive
decision-making practice based on referral type. No prior research has explored any
such differences in practice arising from the type of referral. This thesis therefore
presents original empirical findings on both the nature of reporter decision-making

and the influence of the referral type on decision-making within the CHS.

5.2: THE STUDY DESIGN

The design of the study is qualitative in nature and based on semi-structured

interviews with practising reporters. Qualitative data was collected in order to

77 Hallett et al. (1998) (n.14) at pp. 15 —32.

%78 Kurlus, Hanson & Henderson (2014) (n.14).

%7 Ibid, at p. 4.

%0 Ibid, at p. 4.
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develop “thick descriptions” of decision-making practice. *** Interviews were
essential to examine the nature of reporter decision-making, with a particular focus
on the reporter’s discretion to choose the single most appropriate s. 67 ground, and to
discover whether differences in decision-making and disposal practice apply, or were

perceived to apply, to referrals based on different types of s. 67 grounds.

5.2.4: AIMS AND OBJECTIVES
The broad aim of the study was to examine how reporters exercise discretion and

professional judgment at the gatekeeping stage. The specific aims of the study were

three-fold:

1. To investigate how reporters perform their gatekeeping decision-making
functions;

2. To examine the ways in which reporters apply, and made decisions related to,
the s. 67 grounds; and,

3. To discover whether differences in gatekeeping and dispositive decision-

making practice apply, or are perceived to apply, to different referral types.*™*

5.2.B: ACCESS NEGOTIATIONS

Negotiations for access to undertake the interviews were entered into with members
of SCRA’s Senior Management Team, specifically: the Principal Reporter; the Head
of Practice and Policy; and, the Head of Information and Research. Permission was
granted once the researcher had shared a draft interview schedule with these
individuals. The reason for this was, at the time, SCRA’s research department was
undertaking its own study on reporter decision-making®®’ and there was a need, on

SCRA'’s part, to ensure that the present study did not cover the same ground.

However, a consequence of the timescale of the present study converging with
SCRA’s was that the researcher was advised that she might find it difficult to recruit
research participants, given that practising reporters had recently given up their time
to participate in SCRA’s study. The researcher was advised that she could expect to

recruit a sample of around a dozen reporters, rather than the desired sample of

83 C. Geertz (1973) The Interpretation of Cultures (New York: Basic Books) at p. 4.

¥4 Originally this was approached in terms of the offence-care and protection binary, however was later revised in light of the
conceptualisation and identification of a discrete category of conduct grounds, thereby pointing to the existence of three referral
types within the current practice of the CHS.

85 Kurlus, Hanson & Henderson (2014) (n.14).
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around two-dozen. One condition of access was that it would be SCRA, rather than
the researcher, that would invite reporters to participate in the study. This was done
through the circulation of a message from the researcher, inviting reporters to
participate, via SCRA’s online portal to which all reporters have access.**® Whilst
this was an effective way to circulate information to all practising reporters, the
researcher did not have access to the online portal through which her invitation was
circulated and, so, was dependent on reporters getting in touch with her via telephone
or email. In this way, the researcher was unable to directly and personally contact
reporters in the first instance, which inevitably impeded the initial recruitment of

participants.

5.2.C: PARTICIPANT SELECTION AND RECRUITMENT

Research participants were invited to participate on the basis of a single selection
criterion: that they were practising reporters. As such, there were no exclusion
criteria per se. Given that SCRA contacted reporters on the researcher’s behalf, a
pragmatic approach towards the selection of participants had to be taken. Whilst the
present study is qualitative in nature, an effort was nevertheless made to recruit a
broadly “representative” sample of reporters, working in different areas throughout
Scotland. The aim was to recruit at least one reporter from each of the nine SCRA
locality areas.® However it was conceded that this would be largely dependent on
the response from reporters in the first place, and the coordination of the recruitment

process by SCRA.

Given the condition of indirect access, the recruitment process was initially slow.
Only six reporters responded to the researcher’s invitation to participate in the study.
The viability of the study had to be considered; particularly in light of SCRA’s view
that a sample size of around twelve reporters was a reasonable expectation. The
original aim was to recruit around twenty participants, since a sample of that size

represented approximately 20% of reporters employed by SCRA at the time of the

#¢ See, Appendix D.
%7 Namely: Highlands and Islands; Grampian; North Strathclyde; Glasgow; Tayside and Fife; South East; Central;
Lanarkshire/Dumfries and Galloway; and, Ayrshire.
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study.®™® This was reviewed in line with SCRA’s advice and the researcher decided

that the study would be viable if at least twelve reporters agreed to participate.

The researcher’s invitation was re-circulated approximately six weeks after
communication had been initiated. The second circulation yielded limited results
with only an additional two reporters agreeing to participate. The researcher,
thereafter, adopted a more direct approach by inviting contacts in SCRA to
participate and asking them to encourage their colleagues to do so too. The desired
sample of at least twelve reporters was achieved through this more direct method of
recruitment. The researcher decided that the study was viable and began arranging
interviews in the hope that a “snow-ball effect” would later ensue.®®’ Once
interviews began at SCRA offices, interest increased and additional participants were
recruited. Ultimately, interviews were conducted with twenty-five reporters, with at
least two participants from each of the nine SCRA localities, accounting for over

20% of all reporters employed by SCRA at the time.

5.3: DATA COLLECTION AND ANALYSIS

Interview data was collected from May to October 2014. All interviews were
conducted by the researcher. A draft interview schedule was prepared in advance,
which was piloted with an individual who previously practised as a reporter. The
pilot interview was not included within the study sample but allowed the researcher
to test and, thereafter, refine, the interview structure and questions. The interviews
followed a semi-structured plan which was adhered to but not too rigidly, allowing
interviewees to elaborate and focus on certain issues considered to be particularly
relevant to their decision-making practice. The semi-structured plan was used
primarily as an aide-memoire in order to ensure that the range of issues under

enquiry were covered.

Elements of a “grounded theory” approach were adopted for the collection and

analysis of data.*® Grounded theory was originally developed by Glaser and Strauss

%8 Source: SCRA.

#9 «“Snowball sampling” is a recruitment technique whereby existing research participants recommend the recruitment of future
participants from among their acquaintances or, in this case, colleagues: see, P. Biernacki & D. Walford (1981) “Snowball
Sampling: Problems and Techniques of Chain Referral Sampling,” Sociological Methods and Research, 10(2): 141 — 163.

¥ B.G. Glaser & A.L. Strauss (1967) The Discovery of Grounded Theory: Strategies for Qualitative Research (Chicago:
Aldine).
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as a method to move from data to theory, so that new theories can arise “organically”
from qualitative data. In this way, theories are said to be “grounded” in the data from
which they emerge.®' This grounded method facilitated an on-going inductive
interplay between data collection and theory development. Consequently, the
interview structure shifted, or evolved, slightly in order to further explore certain
issues as data collection progressed. In particular, a shift in data collection occurred
due to a desire to revise, and include more, questions about: the division within the s.
67 grounds between issues relating to the care of the child and issues relating to the
conduct of the child; the correlation between the age of the child and the appropriate
s. 67 ground; and, potential differences in gatekeeping and dispositive practice based

on the discrete category of conduct grounds identified.

The interviews focussed on process, rather than outcome, with a series of questions
about the generality of referrals, rather than questions about specific decisions made
in respect of individual referrals. The interviews were conducted in three parts. The
first part explored the decision-making procedures adopted, and considerations
applied, during the referral process, including broad and open-ended questions
intended to draw out potential differences in gatekeeping practice based on referral
type. The second part explored the scope and application of the s. 67 grounds by
reporters. The third part explored the views and perceptions of reporters about the
decision-making and disposal practices of panel members, as well as general

observance of the Kilbrandon ethos in practice.”

5.3.4: CONDUCTING THE INTERVIEWS

The vast majority of interviews were conducted face-to-face, however four telephone
interviews were undertaken with those reporters practising in the more remote SCRA
localities. Twenty interviews took place at the reporter’s place of work. One
interview was conducted in the reporter’s home, as a matter of convenience for that

individual.

¥1 Ibid, at pp. 23 — 30.
2 See, Interview Schedule set out in Appendix E.
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At the outset, interviewees were given an information sheet and a consent form
pertaining to the study.®” The aims of the study were explained, and the anonymity
of the interviewee assured. Informed consent obtained, the interview was digitally
recorded. The interviews ranged from 25 minutes to 1 hour 10 minutes, with the
majority lasting for 40 — 45 minutes. All issues set out in the interview schedule were

explored with each interviewee.

5.3.B: ANALYSING THE DATA

The digitally recorded interviews were transcribed, verbatim. Following a grounded
approach the transcribed data was then coded. At first, the data was manually coded
using primarily descriptive categories to begin to draw out themes. Thereafter, the
data was entered into NVivo, a software package for analysing qualitative data,
through which thematic codes were refined and applied. Thematic qualitative
analysis®’* was applied to the data, whereby common themes were identified and
comments across each interview categorised by reference to those themes. The data
was coded in NVivo until no new thematic categories could be identified. In this

way, “theoretical saturation” was achieved.*”

5.3.C: LIMITATIONS OF THE STUDY

A limitation of the study, which must be acknowledged, is that it collected the views
of reporters on the decision-making and disposal practices of children’s hearings. It
is worth emphasising that these findings®”® are based entirely on the views,
perceptions, experiences and observations of reporters. As such, they should be
treated with caution in that they constitute the opinions of one group about what
another group thinks and does. However, reporters are well placed to offer impartial
views about the practices of panel members. Reporters attend any hearing that they
arrange for a child and occupy an independent position within the CHS.
Notwithstanding that they are likely to be influenced by information received from
other agencies, such as social work, they are independent from those agencies, as

well as the children’s hearing itself. In light of their independence, reporters are

3 See, Appendix F.

¥4 See, Glaser & Strauss (1967) (n.890); D. Walker & F. Myrick (2006) “Grounded Theory: An Exploration of Process and
Procedures,” Qualitative Health Research, 16(4): 547 — 559; V. Braun & V. Clarke (2006) “Using Thematic Analysis in
Psychology,” Qualitative Research in Psychology, 3(2): 77— 101.

5 Glaser & Strauss (1967) (n.890) at p. 40.

%% See, Chapter 7, at 7.2
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arguably well placed to provide information about the practices of panel members.
Given the essential focus of this work on the reporter’s gatekeeping role, panel
members were not directly consulted. However a future study could directly explore

the role and influence of the referral type on the practices of children’s hearings.

5.3.D: ABoUT THE SAMPLE
Six of those reporters within the sample were male, nineteen were female. The
interviewees had differing levels of experience in practising as reporters, with most

having served between six and fifteen years. The service of interviewees is shown in

the table below.

Duration of Number within
service sample

0 — 5 years 2

6 — 10 years 9

11 — 15 years 9

16 — 20 years 2

20+ years 3

The interviewees had diverse backgrounds, with experience of a number of
disciplines prior to becoming reporters. Although the majority had a background in
law, a social work background was also common. Furthermore, two interviewees had
previously been employed by SCRA: one in an administrative support role, the other
in a research role. Interestingly, six interviewees had additionally served as panel
members prior to becoming reporters. The backgrounds of interviewees are set out in

the table below.
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Background Number within
sample

Law 15

Social Work 6

Education 1

Health 1

Other (SCRA) 2

Geographically, the interviewees were reasonably representatively spread, with at
least two reporters within the sample practising in each of the nine SCRA localities.

The locality areas in which interviewees practiced are detailed in the table below.

SCRA locality Number within sample
Highlands and Islands 2
Grampian 2
North Strathclyde 3
Glasgow 2
Tayside and Fife 2
South East 4
Central 3
Lanarkshire/Dumfries and Galloway 5
Ayrshire 2
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CHAPTER 6: EMPIRICAL FINDINGS ON THE SCHEME AND
NATURE OF REPORTER DECISION-MAKING

This chapter presents empirical findings, on the scheme and nature of reporter
decision-making, arising from the qualitative study. The following chapter presents
findings on the influence of the assigned referral type on decision-making practice.
In this way, Chapter 6 addresses the first two aims of the study: exploring reporters’
gatekeeping functions and examining how they exercise discretion and judgment
during the referral process. In so doing, the chapter substantiates the central
argument that reporters have discretion to choose the appropriate s. 67 ground to

found upon, thereby designating or classifying referrals as belonging to a particular

“type_”

6.1: THE SCHEME OF REPORTER DECISION-MAKING

The study examined, in some detail, the decision-making processes adopted by
reporters upon receipt of referrals. All interviewees characterised their gatekeeping
decision-making as being directed towards two key tasks: first, an assessment of the
sufficiency of evidence required to support the application of a s. 67 ground in
relation to the child; and, secondly, an appraisal as to the perceived need for
compulsory measures of supervision to be provided to that child. Although these

tasks follow directly from the statutory scheme,®”’

the study revealed that there are
many relevant processes and considerations within them. Accordingly, this section
presents findings on: the registration of referrals; the source of referrals; the
reporter’s investigations; and, the reporter’s application of the statutory tests. It
concludes by presenting a number of decision-making determinants, identified as
being particularly relevant to the reporter’s assessment of the perceived need for
compulsion. These were found to apply to all referral types, thereby suggesting that

there is a degree of unity, or consensus, in the way in which reporters make

gatekeeping decisions about different types of referrals.

6.1.A: THE REGISTRATION OF REFERRALS
The study explored the initial action taken by reporters upon receipt of referrals. It

found this initial action is largely administrative in nature, whereby referrals are

¥72011 Act, ss. 66(2)(a) — (b).
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“processed” by reporters, or, in some cases, administrative support staff. Once
processed, the registration phase involves an assessment as to what further action, if
any, needs to be taken by the reporter in relation to the referral. The study suggested
that, from the outset, reporters are focussed on the perceived application of the

statutory tests:

“What I’m looking at initially is whether or not, on the face of it, there’s an
indication that the child has needs that are potentially not all being met and
obviously that involves . . . looking at the grounds of referral, which one that
might be registered under, and also whether or not there’s an indication at the
early stages that there may be a necessity for a compulsory supervision

order.”

“When we receive a referral we’re required to register the referral and the
first thing we have to do is make a quick assessment to see if there’s
sufficient evidence to allow us to make any further investigations . . . So we’d
register the referral and, at that point, I’d consider what might be the most

appropriate ground to register the referral under.”

It appears that, at the registration stage, the first task of the reporter is to broadly
examine whether the circumstances of the referral fall within one or more of the s. 67
grounds. The vast majority of interviewees discussed a similar initial process,
whereby a prima facie judgment is made about the perceived application of the
statutory tests, with a particular focus on whether the circumstances of the referral
might “fit” within a particular (and singular) s. 67 ground. ®® In this way, the
administrative procedures followed upon receipt of referrals directs reporters towards

identifying the appropriate s. 67 ground at this early stage:

“You’ll read the referral and first of all you’re considering whether there’s
evidence of a ground of referral because you need to register and record it as
a particular category within your grounds of the Act. So at the initial stage

you’ll be looking to see which category would fit.”

%% The reporter’s discretion to choose the single most appropriate s. 67 ground is explored in detail at 6.2.B, below.
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However, where it is clear on the face of the referral that a s. 67 does not apply,
interviewees explained that the referral could be dismissed, at this early stage,

without taking any further action:

“What I tend to do is try and do a quick evidential assessment because ....if
there is insufficient evidence for the actual concern or offence, or whatever

ground it is, you shouldn’t really be progressing with that at all.”

This is an interesting finding because it does not quite follow that the reason the first
statutory test is not met is insufficient evidence: the test might well be met but cannot
be proven due to a lack of evidence. The test does not expressly involve a
requirement that the ground can be proved but, rather, that the ground applies.*”’
Whether the ground can be proved is a separate issue, but the study suggested that

reporters conflate these discrete issues in practice.””

Some interviewees expressed strong views about the need to think carefully before
registering a referral and proceeding to the investigation stage. Adopting a minimal
interventionist approach, these interviewees expressed caution about registering
referrals, and stressed the need for evidence to suggest that this was appropriate in

the first place:

“I wouldn’t create a record on a child unless I needed to . . . In general, you
don’t want people entering the system because we are based on a notion that
we don’t intervene where we are not required to and the whole idea of our
intervention is that there must be some form of compulsory intervention

that’s required. If that’s not clear then I think we are duty bound to avoid it.”

“Well you have to kind of read the referral first to check what the evidence is
for it because without evidence, you can’t go anywhere with it no matter what

type of referral it 1s.”

However, it appears that a slightly different procedure applies when offence referrals

are received. Here, interviewees explained that where a referral is received in the

9 See, 2011 Act, s. 66(2)(a).
9 See, 6.1.D, below, for further discussion.
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form of a police report, detailing a child’s offending behaviour, it is automatically

treated and registered as an offence-type referral:

“If things like police reports come in we automatically treat them as referrals
because that’s been agreed with the police. If they are offending we would

treat that as an offence referral.”

This is a valuable finding in that it suggests that offence-type referrals are
automatically worthy of the reporter’s attention and, furthermore, highlights a clear
difference in the way in which offence referrals are dealt with in practice. In fact,
some interviewees explained that offence referrals are automatically registered under

the s. 67(2)(j) ground by administrative support staff, rather than by reporters:

“If it’s an offence referral then our support staff automatically put it in as a (j)

ground.”

“If it’s a referral about an offence . . . then the support staff will just put that

on because it’s kind of obvious that it’s that ground of referral.”

This administrative approach towards the registration of offence referrals suggests
that less discretion is afforded to the reporter in identifying the appropriate s. 67
ground at the point of referral. Whilst reporters are free to register care and
protection-type or conduct-type referrals under any s. 67 ground, a more restrictive
approach is taken in relation to clearly presenting offence-type referrals. This is
emphasised by the fact that it can be administrative support staff, rather than

reporters, who process and register those referrals.

However, while most interviewees described their practice as being directed towards
the identification of an appropriate s. 67 ground at the registration stage, many
explained that they are not bound by the ground under which they register the
referral, and emphasised that their choice can change in light of further

investigations. This emphasises the importance of the reporter’s discretion:

“At that stage I’'m more just getting a feel for the concerns but with an eye to

potential grounds right at the early stage but we’re always kind of aware that
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although we might register a child under one ground, that it’s still a moving

feast.”

“So we’d register the referral and, at that point, I’d consider what might be
the most appropriate ground to register the referral under. At that stage it’s

not set in stone but it’s an indication of where the concerns are.”

The study thus suggested that the registration of referrals involves a superficial
evaluation of evidence. In so evaluating, the study emphasised that reporters must
satisfy themselves that there is enough evidence to proceed in the first instance,
before even registering the referral and proceeding to an investigation. However, it
seems that much of this early assessment is dependent on information provided in the

referral itself.

6.1.B: THE SOURCE OF REFERRALS

The study suggested that the registration of referrals, and the subsequent action taken
by reporters, is largely dependent upon the level of detail and information contained
within the initial referral. A majority of interviewees highlighted the varying levels
of information that referrals might contain and this was found to be linked closely to

the referral source:

“You get varying degrees, varying amounts of information. Sometimes you
get virtually nothing but sometimes social workers, for example, will submit

a full social background report as the referral.”

“It’s the nature of referrals. Sometimes it might just be a couple of
paragraphs, sometimes it might be a few A4 sheets — the information varies a

great deal, depending on who is referring.”

In fact, the detail of the referral itself was found to directly influence the reporter’s

decision about whether or not further investigations are required:

“Sometimes referrals come in with a lot of information and, actually, the
work that’s done at the initial stage is more about coming to a decision

because there’s already a lot of information. Other times there’s very little
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information . . . It can leave you in a bit of a dark situation and obviously you

then have to investigate.”

The study found a clear link between the sources of referral, associated with the level
of detail and information contained therein, and the subsequent level of investigation

undertaken by reporters:

“So depending on the referrer and what the content of the referral is . . . say,
for example, the referral’s come from social work in the form of a full
background report, then your investigation beyond that may be fairly minimal

because you’ve got most of the information you need there and then.”

All reporters within the sample cited the police and social work departments as the
major sources of referral to the reporter. This is in line with the national statistical

*l'and SCRA’s decision-making study.’”® Interviewees explained that where

picture
they receive referrals from a common source or referrer, such as the police or social
work, they generally find the information provided to be more detailed, sufficient

and targeted towards their decision-making:

“If you have a referral from an organisation which is used to referring, then
you are generally given a steer as to where they think you are — whether the

child is suffering from some form of neglect, for example.”

By contrast, where reporters receive referrals from a source, outwith the major
referrers, interviewees explained that they generally find the information contained
within the referral to be less targeted and specific. Some interviewees described
adopting a more exacting approach here, scrutinising the referral closely before

registering it and proceeding to an investigation:

“A lot depends on where the referral’s come from. Normally if it comes from
social work or from school we’ll immediately activate an investigation into
that. We’ll request reports from the appropriate agencies — it might be social

work or CAMHS®” or school. From other sources we might be a bit more

' SCRA (2015) (n.285) at p. 8
%2 Kurlus, Hanson & Henderson (2014) (n.14) at p. 12— 13.
3 Child and Adolescent Mental Health Service for Scotland.
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investigative before we ask for any reports. We’d look into things a bit

further and try and see if there’s at least a basis to proceed.”

Some interviewees suggested that a knowledge and understanding of the CHS is key
to focussed and targeted referrals, which are perceived to aid the reporter’s

subsequent decision-making:

“I think a lot of it depends on how much information is given to us by the
referrers. Some referrers will understand more about our system than others,

and that can be really helpful.”

In fact, the study suggested that the referral source itself might give rise to an
inference that further investigations are required, indicating that those from certain

referring agencies would automatically give rise to an investigation:

“Well it depends on where the referral’s come from. Normally if it comes
from social work or school, we’ll immediately activate an investigation into

that.”

Furthermore, the study served to emphasise that reporter decision-making is
contingent upon receiving referrals, and is, therefore, wholly dependent on the
transmission of information from external sources. This was directly addressed by

one interviewee who stated:

“The reporter’s department is reliant on people referring. People: that comes
down to the police, the social work department, schools, very occasionally
health and private citizens — its not unheard of but its very rare . . . I think that
we are heavily reliant on referral and I’m not sure if we can ever really move

away from that.”

The study suggested that the referral source has a direct impact upon the decision-
making and, in particular, investigative, practices of reporters. For example, those
referrals made by social work or police, accustomed to doing so and having a

working knowledge of the CHS, were perceived to be more focussed, detailed and
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targeted in nature.””*

Thus, they were generally found to require less, or no, further
investigation. However, the views of some interviewees indicated that they take
referrals from such frequent referrers more seriously, raising a presumption for
automatic investigation. Referrals that come from less common referring agencies, or
private individuals, were generally perceived to be less detailed and targeted, and

generally perceived to require more extensive investigation.

6.1.C: THE INITIAL DECISION: THE REPORTER’S INVESTIGATIONS

Interviewees explained that, once a referral has been registered, the reporter is
responsible for making an initial and final decision in relation to it: initially, upon the
level of investigation required; finally, upon the application of the statutory tests in
light of that investigation. This two-stage decision-making process originates from
SCRA’s DMF, " suggesting that reporters follow the general decision-making
structure contained therein. Although reporters appear to view these as distinct stages
within their decision-making process, interviewees made clear that both the initial
and final decisions are directed towards the formation of a view about the application

of the statutory tests:

“We’re basically looking at all the information we have and where that
information takes us to before we start looking at the need for an
investigation and before we look at the indication of a ground and a need for

compulsory measures.”

Although it is open to the reporter to make a final decision upon a receipt of a
referral, either by deciding to take no further action or by deciding that a children’s
hearing requires to be arranged from the outset, the vast majority of interviewees
discussed the need to undertake investigations by requesting further information in
relation to most referrals that they deal with. This follows SCRA’s finding that
further information was requested in relation to the “majority’” of the 200 sampled

referrals.”’” In fact, one interviewee in the present study went as far as to say that

" The echoes SCRA’s findings: Kurlus, Hanson & Henderson (2014) (n.14) at pp. 18 — 19.
%5 SCRA (2013) (n.449).

%% Defined as 50% - 74%: Kurlus, Hanson & Henderson (2014) (n.14) at p. 12.

*7 Ibid, at p. 19.

149



measures of supervision, either on a compulsory or voluntary basis, would not be

pursued in the absence of some form of investigation.

“I would never take a decision without investigation to go to a children’s
hearing. That would be totally inappropriate . . . I would always request
reports or ask the allocated social worker for their opinion about whether it’s
in the child’s best interests to come along — that it promotes their welfare to
come to a children’s hearing. Because no child should be exposed to an
unnecessary legal hearing, so I would never take a decision to arrange a
hearing, or for that matter refer back to the local authority on a voluntary

basis, without investigating.”

The study revealed that reporters generally approach their initial decision in simple
terms. Interviewees talked about identifying what further information, if any, they
required, to assess the referral and make a final decision. Thus, the initial decision is

all about determining the scope of necessary investigations:

“It’s a decision about what kind of level of assessment needs to be done. So
how much information really I would need to have to be able to make

decision about whether to call a hearing or not.”

“Well I suppose the kind of ultimate bit is that you have to have enough
information to make an assessment of — does a ground apply and does this

child require compulsory measures of care?”

Indeed, a majority of interviewees characterised their initial decision as being
directed towards “filling in the gaps” so as to give them sufficient information to rely

upon in determining whether the statutory tests are satisfied:

“Well in investigation it’s about what information is missing. So what else do
I need to know before I can make a decision? And that decision’s going to be
two-fold: 1) can I prove that there are grounds of referral? And 2) is the child

in need of compulsory measures of care?”

In this regard, a determinative factor emergent from the study was the nature and

gravity of the referral, which was found to dictate the intensity of investigations
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undertaken. The vast majority of interviewees discussed assessing these factors at the
initial decision stage. They suggested that the gravity of the referral, in particular, is

central to the scope and focus of subsequent investigations:

“What goes through my head during my initial assessment? That will
obviously be dependent on what level of assessment I choose to take and that

will be based on the gravity of the incident.”

“So it would depend maybe on the gravity of the referral. . . Some are
obviously, you know, more serious than others and that would kind of dictate
how you pitch your investigation and what further information you would ask

2

for.

This suggests that the nature and gravity of the referral feeds into the investigative
approach adopted; with referrals of a different nature, or type, resulting in a different
investigative responses and pointing towards different information sources to be

tapped into by reporters:

“It might be about asking the police for more information or it might be about
asking social services. If the matter is a crime or if the matter relates to a
crime against a child then our most obvious source of information will be
from the police . . . If it’s a more lifestyle type of case then the likelihood is

that the information will come from social services.”

However one interviewee warned against focussing too narrowly on the nature and
gravity of the presenting referral, since an investigation into what may be perceived
one type of referral could turn out to be another. Or an investigation following a
minor incident could uncover wider and far graver concerns about the child’s

welfare:

“But you can equally have a relatively low-level referral which essentially

uncovers a far wider problem — it is a symptom of a wider concern.”

Moreover, interviewees suggested that the level of concern inherent within the

referral involves an assessment about the urgency of the situation, with those
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referrals perceived to be more serious in nature taking priority over those perceived

to be less serious:

“Depending on the amount of information you have, the first thing you would
do is assess the urgency of the matter because obviously, you know, a child

who is at risk is a higher priority than a child who is not attending school.”

In fact, one interviewee explained that where the referral itself is such that it includes
a recommendation from a professional, such as a social worker, that compulsory
measures of supervision are, in his or her view, necessary, then an investigation

would be instigated urgently:

“A lot of times you get a letter from social work — I want to refer this child, to
which you think — well, they’ve done an assessment and they need
compulsory measures. So in that case 1’d probably request a report straight

away.”

In relation to urgent referrals, some interviewees described seeking out verbal, rather

than written, information to “speed-up” the decision-making process:

“And I would request reports usually in writing but sometimes, if time is of

the essence, I would do it verbally.”

Echoing SCRA’s finding, the present study found that family history plays an
important role in how referrals are taken forward, and investigated, by reporters.’®
At the initial decision stage, it appears that reporters first assess the nature and
gravity of the referral and then examine the child’s file to see if any previous

referrals have been made:

“The initial decision that we make is whether to investigate further at all and
what level of investigation to make and that’ll be based on the nature of the

referral and what we already know about the child.”

The study revealed that reference is ordinarily made to information held by SCRA

about any previous involvement with the child and family at the initial decision

9% See, Kurlus, Hanson & Henderson (2014) (n.14) at p. 11.
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stage. A majority of interviewees discussed seeking out such information before

proceeding to an investigation:

“We’re normally looking at the history of previous referrals . . . in order to

build up a picture chronologically.”

It appears that reliance on historical information held by SCRA is not restricted to
that relating to the child who is the subject of the referral, with some interviewees
explaining that they would take into account information held about the child’s wider

family, including any prior involvement with the child’s parents or siblings:

“Well I look at it and look at what other information we have because
sometimes the child is already known to us or their siblings are known or

sometimes their parents will be known.”

This is a significant finding as it emphasises the cyclical nature of referral to the
reporter, and suggests that not only is the tree known by its fruit but the fruit is
known by its tree when it comes to gatekeeping decision-making. Some interviewees
explicitly valued a strong working knowledge of their case load and expressed
familiarity with many families within their locality, a factor aiding their decision-

making at the initial stage:

“So I am very familiar with my case load and the names would be mostly
familiar to me . . . on the whole I’ve got a good working knowledge of my

case load and that helps.”

“I’ve got quite a heavy workload but the fact I’ve dealt with them for a long
time means that I know a lot of the families that are referred to me because,

sadly, it is cyclical and I’ve known them for a long time.”

However, even in cases where there had been significant previous involvement with
the child’s parents and/or siblings, interviewees described focussing on the child
referred and stressed the need to ensure that that child required compulsory measures

of supervision:
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“But another thing that’s really important and I feel strongly about this. I feel
it’s important that we’re treating each child individually . . . and I think, you

know, it’s really important that there’s focus and scrutiny at that stage.”

In terms of the scope of investigations undertaken by reporters, interviewees
appeared to value the broad investigatory powers conferred on them by the statute,
under which they feel entitled to conduct any investigations that they deem to be

appropriate:

“My understanding in terms of the legislation is . . . to get whatever level of
investigation I want and then to decide whether the child needs compulsion or

2

not

Some interviewees specifically highlighted the breadth of their investigatory powers,
indicating that they possess autonomy and considerable power at the investigation

stage:

“If there’s sufficient evidence then we have quite a degree of autonomy and

statutory authority to make investigations.”

“I don’t suppose we think about it much but we exercise a lot of power at that
point in terms of whether the child’s entering the system or at what level the
child’s entering the system — what level of intervention and investigation are

we employing?”

Interestingly, the study highlighted a difference in approach towards the scope of
reporter investigations. Some interviewees described adopting a broad approach to
their investigations, seeking out information from a range of sources at the initial

stage and, thereafter, refining their focus at the final decision stage:

“I don’t like to hone in too much at the early stages . . . | prefer to be very
open minded. So, for me, I’'m thinking — what are the key concerns? What are
any kind of other wee hidden concerns that are maybe masked slightly in
here? And I would hone my investigation to that. So if I’'m sensing it’s
mainly school based then that’s where I’ll be focussing. If I think there are

wider concerns, a number of different concerns potentially, I’d probably go to
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the social work department . . . It’s about keeping it wide but trying to say —

right, where am I best getting my information from to fill in the gaps?”

“I’d like to keep it as wide as possible, gathering information from the best
sources to start with. And then once we get down, I’m starting to focus in. So

what are the most appropriate grounds?”

By contrast, other interviewees adopt a narrower approach. Interestingly, many
interviewees discussed the need to balance their investigations with the principle of

minimum intervention:

“You can probably see there’s loads of things going on in my head when I’'m
looking at the initial decision of a referral but I always have running through
my mind . . . the minimum intervention principle which is absolutely

enshrined within the legislation.”

It appears that this focus on the principle of minimum intervention is tied closely to
the idea that reporters are justified in investigating a referral only where it appears to

them that the statutory tests are likely to apply:

“There’s the so-called no order principle . . . and you have to have that in
mind because that’s the whole point of referrals. If you’ve got to investigate
something, somewhere in your mind there should be a notion or there should

be a clear idea that this may require a compulsory supervision order.”

The study therefore suggested that reporters largely adopt a minimal interventionist
approach towards their investigations, carefully balancing concerns held about the
child’s welfare with the perceived need to request further information about the
child’s circumstances. As such, the principle of minimum intervention was found to

influence, or “off-set,” the intensity of investigations undertaken:

“Because you’ll be familiar with the phrase “minimum intervention” no
doubt and so we shouldn’t really be intervening and investigating unless it’s

absolutely necessary.”
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Indeed, some interviewees felt strongly about the need to avoid “over-investigating”
referrals. These interviewees were wary of investigating too intensively at the initial
stage and felt bound by the principle of minimum intervention in exercising their

investigatory functions:

“So when I talk about minimum intervention I’m not talking about the fact of
referring a child to the children’s hearings system, I’m talking about a family
having the right for me not to investigate too erroneously — to use a
sledgehammer to crack a nut, for example. To request social services, health
services and education all to write me reports that I could probably just get
from one professional and that’s what I mean about minimum intervention in

family life and the child’s life.”

The various references, by interviewees, to the principle of minimum intervention
are notable because that principle is not, technically, enshrined in the 2011 Act.
Whilst the so-called no order principle, reflecting a requirement for minimum and
proportionate intervention, appears in subsections 28 and 29 of that Act, it does not
apply to reporter decision-making.””® Rather, it empowers the children’s hearing or
the sheriff, in making various orders in relation to the child, to do so only if it is
considered that it would be better for the child that the order be made than not. It is,
therefore, a dispositive principle that has no application in relation to the gatekeeping
decisions of reporters. The focus of many interviewees on the principle of minimum
intervention is nevertheless noteworthy, indicating an effort on the part of reporters
to undertake proportionate investigations. In fact, the need to balance appropriately
the principle of minimum intervention with investigating referrals is directly referred
to in SCRA’s DMF,’'” again suggesting that reporters practice aligns with practice
guidance implemented by SCRA.

As to the sources of information relied upon by reporters in exercising their

investigatory powers, the study confirmed that reporters can request such

% The same applies to each of the three overarching principles laid down in the 2011 Act, namely: the welfare of the child as
the paramount decision-making consideration; the need to take into account the child’s views and ensure effective participation;
and, the need for minimum and proportionate intervention, achieved through the application of the no order principle. These
principles apply to the children’s hearing and the court in coming to a decision about a child but do not similarly apply to the
reporter in exercising his or her gatekeeping functions. See, 2011 Act, ss. 25 —29.

719 SCRA (2013) (n.449) at p. 3.
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information from a wide range of sources in order to aid their forming of a view

about the application of the statutory tests:

“We are looking at areas of evidence, gaps in information, identifying where
we need to see information because as you know we can get information
from a wide range of sources and, depending on the nature of the referral,
most frequently we will use social work reports and school reports and health
visitor reports. Less frequently but still essential sometimes we will have
placement information or specialist resources — information from

psychologists or information from health professionals, that kind of thing.”

The vast majority of interviewees confirmed that, in general, information is sought

911

from the social work, education and health departments,” " which were indicated as

the primary sources of information relied upon by reporters.

“The investigative tools are hardly tools at all. They are the other agencies

and the primary agency is social work.”

“I mean there’s a whole pallet of different investigations but they are the

common ones: social work, education and health would be the main three.”

Unsurprisingly, social work was cited as a particularly invaluable source of
information by most interviewees. Some interviewees highlighted the value of
information from the education department, particularly reports from schools, given
their proximity to, and regular contact with, the child. A majority of interviewees
expressed a preference to request school reports for children of school age and
nursery and/or health visitor reports for children below school age. In this way, the
age of the child referred was found to influence, or correlate to, the sources of

information relied upon:

“For children that are school age we would always ask for a school report as
well because . . . the school will have a better idea of the child’s social
functioning and kind of family function because they’re seeing the child

hopefully on a regular basis. And other people that we would ask for a report

! This also conforms to SCRA’s finding in relation to the 200 referrals sampled in its decision-making study: Kurlus, Hanson
& Henderson (2014) (n.14) at pp. 19 —20.
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from is maybe the health visitor or maybe adult health professionals if . . . the
issues are around the parents’ mental health or alcohol abuse. So it’s not just

social work that we are asking for reports.”

Interestingly, the breadth of potential information sources open to reporters was
found to support a shift in investigative focus from the child to the parent. This is a
notable finding in the context of a system in which the primary focus is, ostensibly,
the child.”'? In particular, some interviewees explained that they might obtain

information from relevant adult professional services working with the parents:

“You may decide based on the information before you that you want to
proceed to a full investigation and you would need to request full reports
from social work, possibly from any voluntary organisations or any adult

service that you think might be involved in the case.”

Although requesting written reports from relevant agencies is the primary means
through which reporters acquire information, they are able to request interviews with
any individual who can aid their decision-making. This may involve the reporter
arranging an interview with the child and family at the initial stage. However the
study suggested that this is not a common course of action taken, with only one
interviewee discussing it. It was suggested by that interviewee that this allows the
reporter to assess the “presentation” of the child, as well as wider family dynamics,
which was perceived to facilitate decision-making and influence the subsequent

action taken in relation to the referral:

“Sometimes, you know, I can request reporter interviews . . . So say, for
example, I get a police subject sheet and it’s for a child who’s been reported
missing or who’s caused damage in the family home and the parents have
called the police . . . I often find that ’'m without wanting to investigate at
that stage but I’d probably invite the child in to speak to me with the parents
and glean further from their presentation and what they’re saying. I think you
can quickly work out the family dynamics and you can quickly work out

relations, certainly between young people and family members, parents and

%12 See, Chapter 7, at 7.1.B for further discussion.
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caregivers. And I find that it really helps my decision-making and actually . .
. I might be satisfied that the interview has done enough for me to negate

further investigation.”

Overall, the study served to underline the broad investigatory powers of reporters.
The study suggested that, at the initial stage, the source and detail of the referral
plays an important role in determining the degree of further investigation required. In
general, it was found that the initial decision is based on the nature and gravity of the
referral and any historical information held about previous referrals or prior
involvement with the child and family. The investigations of the reporter can be
extremely broad in scope, and reporters enjoy wide discretion as to the form and
intensity of any investigation undertaken. Some appear to adopt a broad approach at
the investigatory stage, casting the net wide and requesting information from a range
of sources, in order to identify clearly the nature of concerns as to the child’s
welfare. By contrast other reporters observe, and indeed feel bound by, the principle
of minimum intervention and so prefer to avoid an overly intrusive and, potentially

disproportionate, investigation.

In particular, the study underscored the broad range of potential sources from which
reporters can seek information. Commonly, this was found to involve gathering
information from primary sources in social work, education and health. To a lesser
extent, the police were cited as a valuable source, especially where the referral
related to the commission of a crime by or against a child. Reporters can seek
information from any source that may aid their decision-making and the study found
that this might also include voluntary services or adult professional services
associated with the family, particularly the parents. The study found that the practice
of reporter interviews is generally uncommon but suggested that it could provide a
useful opportunity for the reporter to assess the child and family in person. This is
quite distinct from the typical characteristics of reporter decision-making, whereby
the reporter is generally removed, or divorced, from the child and family.
Furthermore, the study emphasised that the investigatory powers of the reporters are
crucially dependent upon information sharing between relevant agencies. There must

therefore be co-operation and co-ordination between such agencies in order to ensure
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that reporters are both well-placed and well-equipped to make final decisions in

relation to referrals.

6.1.D: THE FINAL DECISION: THE REPORTER’S APPLICATION OF THE STATUTORY
TESTS

The initial decision of the reporter is directly targeted towards the making of a final
decision. The whole point of reporter investigations is to equip them with enough
information to form a view about the perceived application of the statutory tests.
Without exception, interviewees explained that their final decision involves an
assessment of the sufficiency of evidence required to support the application of at
least one s. 67 ground, and an evaluation as to whether, in their view, measures of
supervision are required on a compulsory basis. This mirror’s Hallet et al’s

findings.”"

* Sufficiency of Evidence
The study served to emphasise that an appraisal of available evidence is a key, if not
the primary, task of the reporter. Considering whether there is prima facie evidence
to support a s. 67 ground is one of their core tasks, and is far-reaching, given that it
can dictate the focus and scope of subsequent investigations. However, the reporter’s
evidential assessment was found to be much more focussed at the final decision
stage. All interviewees discussed their evaluation of the sufficiency of evidence,

clearly an essential facet of reporter decision-making:

“The highest level of intervention that we have I suppose as a reporter is to
bring it to a children’s hearing but in doing so we must be convinced we’ve

done all our evidence.”

In particular, the study suggested that, above all else, reporters are firmly focussed on
the evidence available to support the application of a s. 67 ground at the final

decision stage:

“I suppose we are looking at whether or not a ground’s met at that stage so

quite a lot of our consideration is looking at the s. 67 grounds. Can we meet

5 Hallett et al. (1998) (n.14) at p. 12.
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them? Can we draft them? Would we meet the evidential tests which are

necessary?”

It appears that, following investigations, a rigorous evidential assessment is
undertaken by reporters since they should then be in possession of adequate
information to judge the sufficiency of evidence available to them. Some
interviewees described a process of balancing the requirements of each of the
statutory tests at this stage, underlining the requirement for evidence of both a s. 67

ground and a perceived need for compulsion:

“Following investigations we have to go back to our evidence again
remember because the reports might show there’s a lack of evidence for
taking it any further or that, although there’s evidence for taking it further,

there’s a low concern and no need for compulsory measures.”

Interestingly, some interviewees were of the view that their evidential assessment
presents them with little challenge since, according to them, the applicability of s. 67
grounds are often clear following investigations or even on the face of the referral

itself:

“If we assume to start with that we have sufficiency of evidence because,
actually, very few decisions are based on insufficient evidence. Following a
big investigation usually there is sufficiency of evidence. It’s very rare not to

have enough evidence to support a ground for referral at that stage.”

“Generally most reporters will read the referral and within the space of 5
minutes be able to decide what the ground is so it’s just a case of securing

evidence to substantiate that ground from the investigation.”

However, a few interviewees disagreed, emphasising that clear evidence is not
always available to support a s. 67 ground. These interviewees expressed frustration
about having, at times, to take no further action in relation to such referrals,
especially when compulsory measures are perceived to be necessary. However, those

interviewees were cognisant of the fact that the s. 67 grounds are open to challenge
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and so must, as a matter of course, be robust enough to stand up to proof in the

sheriff court:

“We have to have evidence in order to proceed but it could be that there are
maybe concerns but they’re a bit nebulous, a bit vague and there isn’t really
enough evidence to proceed because we always have to be thinking — if this is

disputed, can I prove this?”

These ideas are linked to the sufficiency of information provided to reporters in the
course of their investigations. Indeed, a majority of interviewees suggested that there
is often a lack of clarity, specificity and focus within information provided to them,

making it difficult to undertake a robust evidential assessment:

“Social services aren’t very good actually at calling a spade a spade in terms
of their concerns. They’re much more likely to say that there are concerns
about the nature of the parents’ relationship or that observations of the mother
demonstrate that she puts her needs before the child’s needs. But these are
sorts of general statements that cannot be put into grounds of referral because
we need sufficiency. What are you talking about? We need dates, places and

incidents.”

“I think sometimes it’s a challenge getting the detail that you need to be able
to assess the evidence efficiently. Sometimes that can be lacking in the
reports and referrals that we receive and we have to do a lot of digging for

facts and information to get sufficiency.”

The study therefore found that the information obtained from other agencies is, at
times, perceived to be insufficient. The need for detailed and objective facts, rather
than general and subjective statements, from agencies such as social work was

highlighted particularly vividly by one interviewee:

“And I’'m not trying to be disparaging about social work but they can maybe
write something in a report like — the home conditions are unhygienic. There
was a case | had years ago where they were writing repeatedly in the reports

that the home conditions were cluttered. Now that’s fine but what does that
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mean? | can’t write that in grounds because what’s cluttered to me might not
be cluttered to somebody else. And then it transpired that the clutter they
were talking about included things like axes on the floor and razor blades in
the child’s bedroom. Once I finally got behind what the statements were
about and got the real facts, I could then establish very clearly the direct risks
to the child in that situation. I think one of the key challenges can be getting

the detail that we need to be able to assess the evidence.”

Indeed, a majority of interviewees discussed facing similar evidential challenges,
whereby they often have to seek out additional information, over and above that
acquired during an investigation, in order to achieve sufficiency. This process of
going back to relevant agencies for more information and evidence appeared to
reflect some interviewees’ concern for proportionate and evidence-based decision-

making so as to justify compulsory intervention:

“Again it’s evidence but not in terms of the tests or meeting the evidence for
a ground, it’s more to do with gathering the evidence. That is absolutely the
biggest hurdle that I quite often meet. I find myself going back two and three
times to get more and more information because the information that we’re

being given in the first instance isn’t giving me sufficiency.”

“What I quite often say to social work is that it’s not sufficient from them to
say they’re concerned about a child. A concern isn’t a sufficient reason to
bring somebody to a hearing, there has to be evidence of it. They’re wanting
us to intervene in someone’s life and they’re wanting somebody to have
something attached to their name so they need to bring us the evidence to

justify that.”

Indeed, a few interviewees held strong views about the need to safeguard an
evidence-based approach, and appeared to value their independent role in doing so.
As such, they regard the role of the reporter as a crucial safeguard to ensure that
there is a sound evidential basis for intervention. In this way, the study suggested that

reporters see themselves as “guardians of evidence”:
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“I think it’s important that there’s somebody who’s watching the evidence
because I think it’s quite scary how much things can progress based on urban
myths and when you actually drill into it, it turns out that really there isn’t

any evidence of that.”

The study highlighted that reporters value their gatekeeping role, which centrally
involves ensuring that there is a clear evidential basis to justify intervention in the
child’s life. The study emphasised that clear, detailed and objective facts are required
to provide sufficiency of evidence and support reporter decision-making. However,
the study revealed that there is often perceived to be a lack of clarity and specificity
within the information acquired during the course of reporter investigations, which
can be based on the broad and subjective concerns of professionals such as social
workers. In particular, the study underlined the fact that, above all else, reporters are
focussed on securing sufficient evidence to support the application of a s. 67 ground,

not least since it is open to challenge in the sheriff court.

* The Perceived Need for Compulsion
The second part of the reporter’s final decision involves an evaluation as to the
perceived necessity for compulsory measures of supervision. Interestingly, the views
of most interviewees suggested that sufficient evidence is required not only to
support the application of a s. 67 ground but also to support the reporter’s view that a
CSO is necessary:

“The question again we’d be asking ourselves: is there sufficient evidence
really? That would be the main one and the evidence would need to support

whether compulsory measures were required and also the ground of referral.”

“You’ve got to be satisfied that a ground of referral exists and there’s
sufficient evidence for that but you also have to be satisfied that there’s an

evidential basis for compulsion.”

In this way, the study suggested that sufficient evidence is required to support the
application of both statutory tests. This is a notable finding since it is generally
understood that sufficient evidence is required for a s. 67 ground but not, necessarily,

for the reporter’s assessment of the need for compulsion. The legislation does not,
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for example, require that the reporter prove this judgment in the sheriff court, it
merely requires the appropriate s. 67 ground be proven either beyond reasonable
doubt or on the balance of probabilities, if the application of that ground is disputed
or not understood. It is, therefore, interesting that interviewees talked about gathering
sufficient evidence to support the making of their judgment about the need for
compulsion. Again, it is likely that this reflects a concern that reporter decision-
making is robust, evidence-based and proportionate so as to justify compulsory

intervention.

One interviewee explained that at the final stage, reporter decision-making is more
focussed in its nature than at the initial stage. It appears that, following their
investigations, reporters crystallise their decision-making by reference to a specific

need for compulsory measures of supervision in light of the applicable s. 67 ground:

“It’s less focussed at the initial decision stage because at that stage it’s just —
could there be a need? Whereas at the final decision stage it’s quite clearly —

is there a need for compulsory measures?”

The assessment as to the perceived need for compulsory measures of supervision was

recognised by the vast majority of interviewees as involving a strict test of scrutiny:

“Really it speaks for itself — compulsory measures of supervision,
compulsory. And that means we have to intervene when the family aren’t
willing to engage and the young person’s not willing to engage. So, for me, I

take great cognisance of that word “compulsion.”

Indeed, most interviewees regarded the question of compulsion as imparting a

particularly high standard:
“The question of compulsion is a high tariff. It’s a high hurdle to overcome.”

“I think it 1s a high test and I think it should be. There’s lots of factors that
play into that but basically the question is — is it going to be better for this
child for compulsory measures to be put in place than if there were no

measures put into place.”
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Interestingly, some interviewees viewed the requirement for compulsion as a
practical expression of the no-order principle. Again, many interviewees referred to
the principle of minimum intervention, which was cited as being particularly relevant

to their assessment about the need for compulsion:

“When you look at the minimum intervention principle and you’ve identified
that the family or the child needs intervention but you realise that you don’t
need the children’s hearings system for that then, great! So whenever I’'m
taking decisions I absolutely have running through my mind that compulsion

element. Is it required? Are the family willing to engage?”

Such ideas were, in particular, highlighted by those interviewees with a legal
background and appear to be linked to the suitability of providing measures of
supervision on a voluntary basis, as an alternative to compulsory measures. It thus
appears that reporters consider the appropriateness and availability of less intrusive

measures when assessing the need for compulsion:

“Well it’s about the welfare of the child and obviously we have to apply
minimum intervention. So I’m quite assiduous about that and it’s probably
because I’ve got a legal background . . . I mean if you’ve got a granny who’s
been looking after a child successfully for 9 months and the mum has not
interfered with that for 9 months whilst she’s sorting out her drug problem,
that shouldn’t be for me to bring that child in. Minimum intervention applies

and there’s no need for compulsory measures.”

Further to the need for sufficient evidence of, the high standard imposed by, and the
relevance of the principle of minimum intervention to, the reporter’s evaluation of
the perceived need for compulsory measures of intervention, the study suggested that
myriad factors are taken into account by the reporter at this stage. As such, the
reporter’s assessment involves a number of interlinked issues, questions or themes
that are crucial to their forming a view as to whether measures of supervision are

required on a compulsory basis.
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6.1.E: GENERAL DECISION-MAKING DETERMINANTS APPLICABLE TO ALL REFERRAL
TYPES

The study identified a number of general considerations that were highlighted by
interviewees as being particularly relevant to the reporter’s assessment of the need
for compulsion. Importantly, these decision-making determinants were found to be
general in their application: that is, relevant to all referral types. This contributes to
the argument that there is a certain degree of unity between all referral types in

relation to the ways in which reporters make gatekeeping decisions.”'*

* The Provision of Voluntary Support
The provision of voluntary support as an alternative to the provision of compulsory
supervision emerged as a clear theme. A potential outcome of the referral process is
that the reporter can refer the child to the local authority for advice, guidance and
assistance,’"” predominately in the form of social work input. This referral route is
voluntary in nature and can be pursued by the reporter where, in his or her view, a
referral falls short of requiring intervention on a compulsory basis. The study
suggested that such decisions are typically made when the child and family are
cooperative, recognise the concerns to be addressed, and accept a care plan,
formulated by the social work department, voluntarily. Aptly, one interviewee

referred to the provision of voluntary support as the “middle ground” of intervention:

“We have a kind of middle ground which is to refer to the local authority,
commonly referred to as voluntary support. We often have this middle
ground where yeah, there’s concern but the need for compulsion is absent

because the child and family are willing to engage.”

It appears that the distinction here lies in the need to compel children and families to
cooperate and engage with measures of supervision imposed upon them, in which
case a CSO will generally be thought necessary. Some interviewees stressed a
distinction between intervention that can be offered on a voluntary basis, and that

which must be provided on a compulsory basis:

°* However, by contrast, the study also identified a number of differences in gatekeeping decision-making based on referral
type, which could be interpreted as a departure from the Kilbrandon ethos. See, Chapter 7, at 7.1.
52011 Act, s. 68(5)(a).
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“There’s quite significant focus, particularly in this area recently, about
drawing the distinction between the need for intervention and the need for

compulsory measures.”

Moreover, some interviewees regarded the decision to refer for voluntary
intervention as representing an important opportunity to divert children away from
the CHS, and hence deal with them outwith the statutory framework. Most
interviewees indicated a preference to try voluntary measures in the first instance,
with some discussing the notion of giving families an opportunity to address the
concerns held about the child. By contrast, the referral of a child to a children’s

hearing was largely viewed as a measure of last resort:

“Well if a family had been offered support on a voluntary basis but they
weren’t engaging or, they were engaging but voluntary support was proving

insufficient or ineffective, only then would we look at compulsory measures.”

“It’s trying to think about what is needed here either to resolve the problems
or to prevent any reoccurrence. And then it’s making sure the supports are
going to go in and if there’s going to be cooperation. And if that can be done

voluntarily then, great, that’s what we would go for.”

The vast majority of interviewees cited the potential for engagement on a voluntary

basis as a determinative factor in assessing the need for compulsion:

“The primary consideration would be, you know, is there a need for

compulsion or can any necessary supports be provided on a voluntary basis?”

Furthermore, a majority of interviewees framed this assessment in terms of whether
something more, over and above those supports provided on a voluntary basis, is
deemed to be required. In this way, the study suggested that part of the reporter’s
assessment is about identifying what a CSO can offer the child and family, beyond

those voluntary measures available or already in place:

“It’s about whether social work’s input is needed and once we’ve ascertained
that we think that social work’s input is needed, the question then comes to

compulsion and the compulsory element of that intervention. So it’s about —
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can social work manage this case on a voluntary basis or do we need

something additional?”

“If supports are required then can that be done on a voluntary basis? I
suppose you’re always thinking — what more can supervision offer here?
Why is it necessary? Why do we need this to compel people to accept the

supports?”

The vast majority of interviewees shared the view that a willingness to cooperate and
engage with voluntary measures ordinarily negates the need for compulsion. The
study clearly suggested that the dividing line between compulsory and voluntary
measures 1S the cooperativeness, or otherwise, of the child and family; a discrete

theme which emerged from the study in its own right.

* Cooperation and Engagement
It appears that a reasonable expectation of cooperation is a prerequisite to the
provision of voluntary support. Indeed, the study emphasised that the cooperation of
families, or lack thereof, is a particularly determinative factor in the reporter’s

forming of a view about the perceived need for compulsion:

“The main factor that would influence the final decision is whether or not a
family or child are willing to co-operate on a voluntary basis with agencies
because if they are willing to co-operate then, in terms of the minimum
intervention principle, we ought not to be arranging a hearing unless we
absolutely require it, unless a child absolutely needs compulsory measures of
supervision . . . I recognise that it’s an enormous intervention in a child and
family’s life to bring them into the statutory framework and we ought not do

that unless there is absolutely a need to do so.”

Some interviewees stressed the weight that attaches to familial cooperation, negating

the need for compulsion even in relation to sufficiently serious referrals:

“You’ve got cooperation of the parents. I mean parental cooperation is a very

big thing and, indeed, in some really quite serious referrals because of the

169



way the parents have reacted and subsequently cooperated then no further

action might be taken.”

The study suggested that it is invariably social workers with whom cooperation is
required, and meaningful engagement with supports put in place by such
professionals that is necessary. With this in mind, some interviewees emphasised the
need to carefully assess the ability of the family to be cooperative. A specific
distinction was drawn by some interviewees between tokenistic and meaningful

engagement in this context:

“Obviously you have to be convinced that people aren’t just towing the line
for the short interim . . . if it was a meaningful engagement and, you know, it
wasn’t just a tokenistic engagement there would be no need for me to bring

them to a hearing.”

Closely linked to these ideas is the ability of voluntary measures to positively impact
on the child. Some interviewees stressed that any voluntary measures put in place
must be capable of improving the child’s situation, irrespective of the

cooperativeness of the family:

“For the compulsion side of it we would be looking to see if there’s co-
operation and not just that, I guess, but it’s about — is that cooperation and is
that voluntary work actually achieving the outcomes that are actually needed

for the child or is something else required?”

The requirement of impact was emphasised particularly by a few interviewees, who
explained that voluntary measures must be capable of changing patterns of behaviour
so as to improve the child’s circumstances. Where voluntary measures are not
capable of acting as a catalyst for change and improvement then compulsory

measures are thereby likely to be required:

“If there were appropriate supports in place and the parents, most
importantly, were engaging with those supports and they were making a
positive impact then compulsion wouldn’t be required. Quite often what you

find with social work is . . . although mum and dad are letting you in and
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chatting to you and giving you a biscuit and are telling you — yeah, we need
to get them to school, yeah, we need to stop using heroin. They don’t actually
do anything about it and nothing improves. So the fact that they actually let
you in and chat to you and are really nice doesn’t matter. It’s not about being

nice; it’s about whether they can parent effectively.”

Interestingly, the views of interviewees here centred primarily on the ability of
parents to cooperate and engage with relevant agencies and supports. The study
therefore suggested that decision-making in this context is somewhat parent-centred,
rather than child-centred, in nature. This is a notable finding, which links to the
findings suggesting that, in making initial decisions, reporters look into their records
of parents, as well as children.”’® Those interviewees who stressed the need for
meaningful engagement and a positive impact on the child appeared to adopt a more
focussed and exacting approach. This was highlighted particularly by one
interviewee who set these considerations squarely in the context of the child’s

experience:

“ ... The key thing is the experience of the child in the midst of all of that
because I think you have situations where people are cooperating as best they
can but the situations doesn’t change for the child and, in that case, I think

compulsion is required.”

Overall it appears that where there is an ability and willingness to cooperate, the
potential for meaningful engagement, and a likelihood of impact in terms of
achieving positive outcomes for the child, the requirement of compulsion will be

negated and reporters will likely pursue voluntary measures in response to referrals.

* Acceptance and Resolution of the Problem
Another related issue is the acceptance of concerns held about the child’s welfare by
the family. This factor was highlighted by a majority of interviewees as being

relevant to their assessment of whether a CSO is deemed necessary:

%1% Arguably this justified by the “whole family” approach that underpins the Kilbrandon Report, whereby the child was not to
be viewed in isolation but in the context of a wider family unit. See, The Kilbrandon Report, at paras.35 — 39.
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“A massive part of my assessment will be whether or not the family are
accepting of the concern, accepting of the need for support and engaging with

any supports that are in place.”

It appears that acceptance is key; described by interviewees as a necessary starting
point to, and prerequisite for, the provision of voluntary support. In fact, some
interviewees believed that it could make matters worse if families who were
accepting of their problems were compelled to cooperate. This was regarded as
having the potential to upset the status quo if families had established good working
relationships with agencies on a voluntary basis. One interviewee, who had served

previously as a panel member, addressed this point clearly:

“I think personally from seeing it from the panel member point of view,
parents are absolutely going to be against the system if you’re forcing them to
be there and they just end up resenting the system as a whole. If they’re
accepting of the problem and working well on voluntary then there’s no need

for that. So that’s a big consideration for me.”

Another interviewee stressed the importance of seeking acceptance and consensus
about the nature of the child and family’s problems. Getting a family “on board” in
this manner was regarded as having a corresponding impact on outcomes for the
child, in terms of its potential to build relationships and change patterns of

behaviour:

“In the sort of chronic, long term lack of care type cases it’s so much better if
you can just get the family to agree what the issue is, even if they don’t agree
with it to the extent that other people see it. Because so often you can build
those relationships and then people come fully on board and they don’t see it

all as a threat and then they work and the outcomes are so much better.”

The study thus found that an acceptance of concerns held about the child’s welfare,
often stemming from the wider problems of the family, is a significant factor in the
reporter’s assessment of the need for compulsion. Where the starting point is one of
acceptance, then it appears that a number of related considerations flow from it;

primarily regarding the appropriateness of pursuing voluntary, rather than
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compulsory measures. One interviewee helpfully explained the structure of decision-

making here in the following way:

“In terms of whether you would come to a hearing or not it’s only about — is
this child in need of compulsory measures of care? And one thing that would
influence that is the acceptance by the family of the difficulties, whatever
those difficulties are. So if it’s a crime — does the child accept that they’ve
committed a crime? Have they shown any remorse? Do they get it? Or if it’s
a sort of lack of care or something — do the parents accept that there is a need
for improvement? And if the answer to those questions is “yes” then that can
be very influential because the next question is — is there support that’s
suitable on offer? And if there is, then can that support be accepted on a
voluntary level? And because of the way the law is configured, if the answers
to all those questions are “yes”, then we would need to make a decision for
voluntary measures as opposed to bringing it to a children’s hearing. The law

1s asking us to look at things in that way.”

Related to the acceptance of the problem is its potential resolution by the time the
reporter is ready to make a final decision about the referral. A majority of
interviewees explained that, in some cases, the problem has resolved, and concerns
dissipated, when the reporter comes to assess the need for compulsion. Interviewees
suggested that this might be due to the interaction of the child and family with
agencies responding directly to the referral, or due to action taken independently by

the family themselves:

“We get the referral but sometimes we’ll write out for a report and, by the
time we do, social workers will be contacting us and saying — we responded
at the time of the incident three weeks ago and we’ve managed to work with

this family so there’s no need for compulsory measures.”

“Often families manage to sort out their own problems . . . sometimes you
find that if a family knows that a referral has been made to the reporter, it’s
enough to give them a bit of a boost to get their act together, look at their

problem seriously and do something about it.”
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Again it appears that this factor overlaps significantly with the willingness of the
family to cooperate with relevant agencies and engage with relevant supports. The
study suggested that where the concerns demonstrated by the referral are being
addressed and there is cooperation in the course of doing so, then the basis for

compulsion is absent:

“In actual fact, if at the outset there was a serious concern but 2 months later
when you’re making your decision there’s already demonstrably an 8 week

period of good cooperation then that makes the reporter’s decision easy.”

It is notable that the reporter’s decision on compulsion is so closely related to
cooperation or its absence. One might expect, particularly given the welfare-
orientation of the CHS, that the basis of this decision would relate more exclusively
to the situation in which the child finds him or herself. However the study identified,
quite starkly, the important role that cooperation plays in determining the need for

compulsion and, as a result, bringing children within the statutory system.

* Familial Response to the Referral
Another closely related factor in assessing the need for a CSO is the familial
response or reaction to the referral. Where the reporter’s investigations identify an
appropriate response to the referral by the child, or more importantly, the parents or
caregivers, then it appears to raise an inference that the need for compulsion is less

likely:

“So kind of attitudes and responses are relevant too. Making sure the parents
especially are having the appropriate responses. If they’re taking appropriate
actions in response to the referral and if they’re able to discipline the child if
need be then that to me says there’s maybe not the need for compulsory

measures.”

Interestingly, the study suggested that the familial response is particularly relevant in
relation to offence-type referrals, whereby the perceived need for compulsion can be
entirely negated by an appropriate parental reaction. One interviewee explained that

this could be the case even where the child had committed a serious offence, but
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where appropriate measures had been taken within the family to address the child’s

behaviour:

“In terms of offenders, probably most particularly the parental response to the
incident is quite important because even sometimes where something
relatively serious comes in, if there’s been an appropriate parental response
and that situation is quite clearly being dealt with by the family then there’s

no need for us or the other agencies to be involved.”

Another interviewee, however, made clear that reactions and responses can be
equally important to decision-making for care and protection-type referrals.
Interestingly, this interviewee explained that the response of the child could be
particularly revealing of what was going on at home, and thus indicative of a need

for compulsion:

“I also look for when a child’s not been distressed and I think the child
should’ve been distressed. I look behind that and think perhaps that suggests
to me that the child’s observed one too many of those arguments and it’s
almost become second nature. So that alarms me and suggests compulsion

might be required.”

This suggested that the familial response and reaction to a referral is influential to the
reporter’s assessment of the need for compulsion. Crucially, where such responses
are perceived to be “appropriate” then they can be determinative in negating the need
for compulsion, given the capacity of the family to deal with the situation on a
personal and private basis. This accords with the minimal interventionist approach of

reporters, identified above.”!”

* Nature and Gravity of the Referral
The nature and gravity of the referral itself, a factor identified as capable of
determining the scope of required investigations, was highlighted by a majority of
interviewees as having continued relevance to their assessment of the need for
compulsion. A few felt strongly that the gravity of the referral is a particularly

determinative factor. They suggested that the more serious the referral, the more

7 See, 6.1.C, above.
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likely that the making of a CSO will be required in order to address the concerns

inherent within that referral:

“Generally it’s the gravity of the referral I would say. It’s about the concerns
for the child and obviously some of them will immediately jump out at you,
suggesting that there are serious concerns for this child or children. And if
that is reinforced by the reports you get back in then you would go for

compulsion.”

However not all interviewees agreed and some intimated that the nature and gravity
of the referral is a factor that carries less weight at the final decision stage. At this
point, some distinguished between two types of referral: those which relate to a
specific incident; and, those which relate to patterns of behaviour. Interestingly, the
former appears to relate to offence referrals, whether an offence has been committed
by or against a child, and the latter to care and protection and conduct-type referrals.
Interviewees suggested that the gravity of the referral is more influential in relation

to the former type and less so in relation to the latter:

“Because referrals can take two forms really — sometimes it’s somebody
reporting one specific incident that’s a sort of high-risk thing and sometimes
it’s someone reporting general concerns or a general pattern of behaviour. So
there’s no one acute piece of information that’s, you know, high-risk today
because there’s been a horrible incident but there’s a general pattern of

behaviour.”

A few interviewees stressed the importance of identifying such patterns, potentially
across a number of “low-tariff” referrals. It follows that the gravity of the individual
referral is less important here, but the ability of the reporter to see patterns of

behaviour unfolding and intervene before a course of conduct escalates is key:

“Sometimes it’s about identifying a pattern. Is this something that needs
something to be put in place? Is it going to just keep escalating if we’re not

putting the compulsory measures potentially in?”
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The study additionally highlighted that the nature and, particularly, gravity of the
referral is not viewed in isolation at the final decision stage but, rather, in tandem
with the other inter-related factors, discussed above. In particular, the relationship
between the gravity of a referral and the need for compulsory measures of
supervision might be severed where there is an acceptance of the concerns and an up-
taking of supports on a voluntary basis. Surprisingly, the study suggested that the
gravity of the referral could be subordinate to other factors, like the cooperation and

engagement of the family:

“You could have a situation where there are serious concerns but all the
supports are in place and there’s been a recognition from the parents and
child . . . that something needs to be done here and they’re acknowledging the
concerns and the problems and they’re willing to accept all the supports. So I

suppose that’s really what it’s about, rather than the gravity of the situation.”

Indeed a majority of interviewees agreed that a willingness to engage and cooperate
on a voluntary basis could negate the perceived need for measures of supervision on

a compulsory basis, irrespective of the gravity of the referral:

“And so the irony is that the more serious referral can be the one where you
opt for either voluntary supervision or no further action and the lesser can go

to a hearing because of an inappropriate reaction or a refusal to cooperate.”

However, not all interviewees agreed on this. One interviewee considered that, in
some cases, an acceptance of the problem and willingness to engage and cooperate

voluntarily is irrelevant, particularly where the child requires protection from harm:

“I actually think . . . that if we don’t have acceptance from the family then
we’re on a bit of a hiding to nothing . . . the exception is obviously the most
extreme cases where there is no choice. So if a child has a fractured arm, the
family aren’t going to agree that any of them caused it and we have to prove
it because the panel must act to protect the child and in that case we actually

don’t care if they’re willing to work with us.”
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In one reporter’s view, compulsory measures might be necessary, in some cases,

specifically to establish that a serious offence has taken place:

“We are not in the business of public protection so if you have an offence
which is, say a very serious sexual offence perpetrated by the child against
another child, the family may be fully co-operative but there has to be a point
where you say — given the gravity of the offence, and regardless of there
being co-operation, I think some form of compulsion is necessary or it may

be necessary to establish that this offence has taken place.”

However this was a minority view and, in general, the cooperation of the family and
their willingness to engage with voluntary supports appears to be of greater influence
than the gravity of the referral when assessing the need for compulsion. Whilst the
study found that the nature and gravity of the referral remains relevant to the
reporter’s assessment, there was some disagreement as to the exact weight to be

afforded to this factor when evaluating the need for compulsion.

* History and Outcome of Previous Referral
A final factor identified as being relevant to the reporter’s assessment of the need for
compulsion, is the history and outcome of any previous referrals:
“ ... A history of concerns being referred to us for a child not subject to
compulsory measures is probably going to make it more likely that the child

will need compulsory measures put in place.”

Whilst family history was identified as a particularly relevant factor at the initial
decision stage, it appears that the history and outcome of any prior referrals is more
so at the final decision stage. The success, or otherwise, of past interventions is
treated as indicative of the need, or lack thereof, for future interventions. In
particular, the outcome of any such referral is taken into account so as to inform the

reporter of what measures have been tried in the past:

“And then also for the compulsion side of it we would be looking to see, you

know, what’s been tried previously. Has it made a difference to the child?”
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“So then I’m looking at things like — what is the knowledge of the family?
Have they been involved with services before? If they have, what was the

outcome of that? Did it help?”

The study suggested that an evaluation of the history and outcome of previous
referrals could either support a decision to refer to the local authority or suggest that
compulsory measures are required. A few interviewees discussed the importance of
assessing the impact of any such prior measures, in terms of their ability to achieve

positive outcomes for the child:

“Also an assessment of what kinds of supports have been put in place
because rarely nowadays are we the catalyst for that support beginning. More
often we become involved at the stage where those supports are not achieving

the outcomes for the child, so we’ll have an eye on those factors too.”

Overall, the study highlighted a number of inter-related considerations that are
influential to the reporter’s assessment of the need for compulsion. Primarily, this
assessment appears to be largely based on the reporter’s judgment as to whether
voluntary measures are deemed to be sufficient or whether compulsory measures are
perceived to be required. The suitability of voluntary measures, as an alternative to
compulsory measures, lies in the need to compel the child and family in the provision
of compulsory measures of supervision. A number of connected factors were found
to feed into this assessment, which were demonstrated as being capable of negating
the need for compulsion, particularly: the cooperation and engagement of the family
with relevant agencies and relevant measures put in place. It is interesting to note
that these findings are broadly similar to those of Hallett er al’s.”'® Arguably,
reporter decision-making has become more streamlined in light of SCRA’s practice
guidance, such as the DMF, but it bears emphasising that there is a great deal of
convergence between the decision-making determinants identified by the present
study and Halett ef al’s study. This is the case even though that study was conducted
under the 1968 Act.””” This suggests that, during the intervening period, reporter

decision-making has not substantially evolved which, in itself, is an interesting

7% Hallett et al. (1998) (n.14).
¥ Ibid, at pp. 15 —22.
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finding. More importantly to this thesis is the identification of a body of general
decision-making determinants, the application of which “cuts across” all referral
types. The applicability of these determinants to each of the three major referral
types suggests that there is a degree of unity in the gatekeeping decision-making

practices of reporters, which conforms to the Kilbrandon ethos.

6.2: THE NATURE OF REPORTER DECISION-MAKING

A stated objective of the study, and, indeed, this thesis as a whole, is to explore the
extent to which reporters exercise discretion and professional judgment in making
gatekeeping decisions. This section presents empirical findings on the nature of
reporter decision-making which contribute to this exploration. These findings are
directly related to the arguments made in Chapter 3 and theoretical material
presented in Chapter 4. As such, they contribute to the key arguments that: in
general, reporters exercise both discretion and professional judgment in performing
their gatekeeping functions; and, in particular, reporters exercise discretion to choose
the single most appropriate s. 67 ground and, in so doing, classify referrals as
belonging to one of the three major referral types identified by this thesis. In order to
construct these arguments, this section presents findings on: the role and importance
of the s. 67 grounds to reporter decision-making; the reporter’s practice of choosing
the single most appropriate ground; the conversion of referral types by reporters;
and, the evaluative nature of the reporter’s assessment of the need for compulsion.
The section concludes by exploring the independence, autonomy and consistency of

reporter decision-making practice.

6.2.A: THE ROLE AND IMPORTANCE OF THE S. 67 GROUNDS

An explicit aim of the study was to explore the ways in which reporters apply, and
make decisions related to, the s. 67 grounds. The study explored the role of the s. 67
grounds, and the findings reflect the significance of the grounds to gatekeeping and
dispositive decision-making. There was fairly clear consensus amongst the

interviewees that these grounds provide the legal basis for intervention in the child’s

life:
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“A child can only come to a hearing if there’s a reason in law for the child to
be there, otherwise there’s no legal basis. So that’s the absolutely crucial role

of the grounds.”

“Well I suppose they’re the kind of statutory instrument that allows us to do
our job. They allow us to investigate and make decisions related to a child

and without them we would have no authority or jurisdiction.”

Echoing this sentiment, many interviewees described the s. 67 grounds as providing
the requisite justification for pursuing compulsory measures of supervision in

relation to the child:

“It’s our principal basis in which to start getting involved in a child’s life.
Everybody’s got human rights and the grounds are our justification for

legally intervening in family life.”

“We can’t interfere unnecessarily in people’s lives. There needs to be good
justification for the state interfering and the grounds provide that and they

kind of focus why you’re interfering too.”

Interestingly, one interviewee described the s. 67 grounds as a “vehicle,” suggesting
that they are the mechanism through which reporters are able to bring cases to

hearings:

“My old boss used to describe the grounds as the vehicle for getting the case
into the hearing and I always thought that was quite a good description. So

it’s your way into a hearing — it’s your legal basis . . .”

Some interviewees specifically linked their discussion of the s. 67 grounds to issues
around procedural fairness and legal formalism. These interviewees were keen to
stress the evidence-based approach towards gatekeeping decision-making,

underpinned by the s. 67 grounds:

“The grounds also provide a process for ensuring there’s evidence for that
concern. I think what sometimes can happen is that people get concerned for

a child’s welfare and it reaches a sort of fever pitch. So the role of the
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grounds really is to focus on what there is evidence of and, in that sense, it’s
the whole basis for decision-making in relation to the child. So it gives that

formal basis for justifying decision-making and justifying intervention.”

Other interviewees raised issues around fair notice and accountability, suggesting
that the s. 67 grounds communicate, to the child and family, the concerns about the

child and why the child requires to attend a hearing:

“In terms of the role of the grounds I suppose it’s to identify the areas of
concern for the child. And it’s particularly important that parents and children
are clear about why they’re going to a hearing. So the grounds of referral, as
in the conditions themselves, but then also the statements of fact that we write
to support the condition should make it quite clear to people what it is that we

are concerned about.”

One interviewee in particular regarded the s. 67 grounds as providing accountability
for reporter decision-making, by specifically narrating the concerns about the child

so that the referral process is transparent and open to challenge:

“Well I think people have the right to know why they’re in the system. I think
there’s an accountability that we have and other professionals have to say
why we are concerned about a child and also so people can rebut that. So I
think it’s in the interests of fairness and transparency and accuracy as to what

the concerns are.”

Interestingly, one interviewee highlighted a salient tension here; acknowledging the
crucial role of the s. 67 grounds for decision-making and intervention, but also
setting this largely formalistic role of the grounds within the broader context of an

otherwise informal system:

“The grounds of referral need to be legally scrutinised and need to be
competent for the children’s hearing to go on to make decisions about the
child. So I think they formalise what we like to think is quite an informal

system.”

182



Another interviewee raised interesting ideas about the s. 67 grounds reflecting a form
of public interest. In this way, the s. 67 grounds were viewed as providing a
benchmark, specifying a set of standards or thresholds which, if they apply,

legitimise compulsory state intervention:

“I think the grounds now quite clearly set out the kind of public concern, the
concern that society has, about certain behaviours and certain concerns for
children. And what they clearly do is identify what is unacceptable in the

upbringing and experiences of a child.”

Furthermore, many interviewees regarded the s. 67 grounds as providing a

framework for decision-making for both the reporter and the children’s hearing:

“I think it’s a framework. I think the grounds are a way to capture the key
concerns for a child and their family. And I think the way that they are
written allows you to find a key area of concern, which justifies state

intervention into family life.”

Similarly, some stressed the potential role of the s. 67 grounds in establishing factual
consensus. They regarded them as capable of determining the principal issues to be
addressed by hearings and establishing the nature of concerns about the child within

a clear and focussed framework:

“To allow an intervention into anyone’s life I think you have to have a point
of entry, if you like. You have to have an acceptance or an agreement about
what the issue is. I think the grounds of referral are important because they
establish a set of facts, which act as a springboard from whence we can go

forward and focus.”

Most interviewees regarded this framework as one which provides clarity and
specificity about the nature of concerns about the child, as well as transparency about

the need to intervene in the child’s life on a compulsory basis.

“Well there needs to be a kind of framework, if you like, to kind of pin what
we’re doing upon. So, for me, the reason we need grounds is so that it’s clear

and transparent as to why we’re concerned about a child, why we’re bringing
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them to a children’s hearing. So there needs to be something there to peg it

on. To make it clear.”

“I think the grounds are there to provide clarity, consistency and a framework
to address the main issues which affect children and young people in

Scotland.”

Given the perceived role of the s. 67 grounds as providing a specific legal basis for
intervention and a clear and transparent framework for decision-making, it is
unsurprising that all interviewees recognised their inherent prominence within the
children’s hearings process. Without exception, interviewees acknowledged and,

indeed, stressed, the centrality of the s. 67 grounds to decision-making practice:
“The grounds are everything. They are everything really to our job.”

“I think that the grounds are crucial. I think they are a key part of the referral

process.”
“The grounds are the kind of backbone to everything.”

“I mean within about 2 minutes of the new Act coming in we were speaking
in another language — have you got an (a) or is that a (c)? And that’s because
it’s our bread and butter. That’s what we deal with; that section is what we

deal with everyday.”

Whilst all interviewees acknowledged the importance of the grounds to their own
decision-making practice, some interviewees emphasised their importance to all
decision-making practice within the CHS. In particular, those interviewees
highlighted their central role in relation to all decisions made about the child,

whether by the reporter or the hearing:

“They are absolutely significant. I think the grounds are absolutely pivotal
and the more experience I have, the greater the understanding I have that the

grounds are key to all decisions about the child.”

The s. 67 grounds were often conceptualised by interviewees as a focal point, in

terms of both decision-making and the nature of concerns held about the child:
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“I think they’re your focus. To try and focus your thinking as to what is going

on for the child. You know, where does this fit?”

“I think they are very important because the grounds give us that focus right
from the off — is there a ground here and is there evidence for that? So I think

that the grounds are absolutely crucial.”

The study clearly suggested that reporters use the s. 67 grounds as a prism through
which to view the referral, refine their decision-making in relation to the referral and,

ultimately, frame the principal concerns held about the child’s welfare:

“The grounds are a kind of filter or a focus to decide which children need to

come into the hearings system.”

“The grounds are significant because, from the word go, by the time you’ve
assessed the referral you’re already thinking of grounds that you would need

to meet.”

“In terms of when we are looking at a referral early on, obviously one of the
first things is looking to see if there are any indicators of any of the grounds.
And quite often it can be the case that a child’s circumstances tick about 5 of

the s. 67 grounds, so what you’re looking for is the principal concern.”

These ideas are linked to the shifting nature of the s. 67 grounds, which were found

to be especially fluid at the initial decision stage of the referral process:

“Now what can quite frequently happen is when we undertake an
investigation and the information comes back in, we are moving from one
ground to another but we’ve still got the concern, it’s just that the information

more heavily supports another circumstance, another s. 67 ground.”

Crucially, the study suggested that reporters use the s. 67 grounds as a means to
process and sort referrals in the course of their gatekeeping decision-making. This
accords with the conceptualisation of reporters practice equating to a classificatory

practice, introduced in Chapter 4.°*° These ideas are inextricably linked to the

20 See, Chapter 4, at 4.1.
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reporter’s discretion to choose the single, most appropriate s. 67 ground, through
which they filter, label or classify referrals by direct reference to the sole ground that

most appropriately reflects the concerns held by the reporter in relation to the child.

6.2.B: CHOOSING THE SINGLE, MOST APPROPRIATE GROUND

It has been established that a crucial task of the reporter is to identify and consider
which one or more of the s. 67 grounds, in his or her view, applies in relation to the
child. An implicit aim of the study was to determine whether reporters exercise
discretion in choosing the single s. 67 ground that they deem most appropriate, and

that they do so in line with SCRA’s practice direction.

Whilst reporters initially process and register referrals under a specific s. 67 ground,
many interviewees stressed that their choice of ground or grounds frequently changes

in light of their investigations:

“When something’s referred in we have to take the primary ground for
referral and book the case under that ground. It can become evident during
the course of an investigation that, in fact, the issues fit more into another

ground of referral.”

The study thus highlighted that the reporter’s focus, in terms of his or her choice of s.
67 ground or grounds, is inextricably linked to investigations undertaken in relation
to the referral. This raised interesting ideas around the reporter’s initial choice of
ground at the registration stage “framing” the referral, dictating the focus of
investigations and, ultimately, influencing the reporter’s choice of stated ground.’”'
In this way, the identification of s. 67 grounds by reporters was found to have a

direct impact on their subsequent decision-making process:

“And then that lets you work. Once you have identified what those grounds
are, that’s your basis for your evidence and that’s your basis for progressing
the case. What’s the criteria for that ground? How does the referral fit that
criteria? And it all informs your decision-making process: what information
do you need to meet that ground for referral; what evidence do you have; and,

how can you actually write those grounds?”

21 See, also, discussion at 6.1.A & 6.1.C, above.

186



Many interviewees explained that, often, multiple s. 67 grounds appear initially to
apply. In such cases, reporters described the nature of concerns inherent within the
referral as being varied, typically with multiple s. 67 grounds presenting as
applicable from the outset. Interviewees explained that the purpose of their
investigation then is to shed further light on the complexity of those concerns and
refine their decision-making focus, so as to identify a clear body of evidence to

support the application of at least one s. 67 ground:

“So at the start of your investigation, for example, you might be thinking — oh
that’s a lack of care, there seems to be evidence to support that but there’s
also evidence in support of a Schedule 1 offence so maybe, for example,
wilful exposure . . . depending on what evidence you get back in, you may
find at the end of your investigation that you’re proceeding with one and not

the other.”

The evidence available to the reporters was found to have a direct impact on their
choice of s. 67 ground. Some interviewees seemed to adopt a simple approach here,

explaining:
“Normally I would just think — what ground can I prove?”

Other interviewees explained that it isn’t always easy to “fit” their concerns about a

child within any of the s. 67 grounds,’*

and made clear that the reporter’s choice of
s. 67 ground is often restricted by the information received from other agencies in the

course of their investigations:

“I’ve certainly had cases in the past where we’ve had young people referred
and the concerns of the professionals don’t easily fit, or don’t fit at all, into
any of the grounds for referral. And that can cause real problems because we
just can’t do anything with the referral in those circumstances. And in some
ways we are limited by the information that comes into us and in identifying

where that information fits.”

%2 However, it should be acknowledged that the vast majority of interviewees were of the view that this situation had been
improved since the passage of the 2011 Act, section 67(2) of which substantially revised the grounds upon which a child can be
referred to a hearing. Indeed there was consensus amongst the interviewees that the grounds contained in s. 67(2) are broad
enough to cover most, if not all, referrals for which compulsory measures of supervision are likely to be required.
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These ideas, about the process of identifying relevant information and determining
where that information “fits,” by direct reference to the s. 67 grounds, is
fundamentally related to the reporter’s discretion to choose the ground or grounds
that he or she deems to be most appropriate. Crucially, a majority of interviewees
confirmed that they comply with SCRA’s practice direction to select the single most

appropriate ground:

“Well the practice is that you always go for the most appropriate ground — the

single most appropriate ground.”

“You do come to it with an eye that you’re looking for the most appropriate
ground, so the most relevant, and you’re looking at all the evidence and
saying — is there a single one here that I can pull out as being the most

appropriate?”

Indeed, the study detected a clear preference on the part of interviewees to select and
state a single s. 67 ground only; with multiple grounds being founded upon only
where there is discrete evidence of distinct concerns and the reporter considers it

necessary to rely upon more than one ground:

“Our standing instruction is to pick the most appropriate and only have more
than one ground if there are separate statements of fact, you know, where

real, distinct concerns apply.”

“In terms of cumulative grounds, normally it will only be where there are
clear distinguishable facts that support the separate grounds. So, for example,
if there are chronic lack of care concerns and the child’s been the victim of an
assault. And I’m using victim of an assault, as well as a lack of care, because
the set of circumstances in that one incident so clearly distinguishes it from

the rest of the concerns we have about the child.”

“Going with more than one ground is dealt with in our practice direction and
we’ve not to do this lightly because our obligation from the start is to select
the ground that most accurately reflects the concern for the child. So where

that can amount to one ground, we would generally go with one. We don’t
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state numerous grounds and kind of stick all our eggs in one basket and hope
one of them will stick as there is clear direction to us on what we’re supposed

to do with that.”

The study therefore highlighted a strong conformity to SCRA’s practice direction
within reporter decision-making practice. Indeed, a majority of interviewees agreed

that the practice of stating multiple s. 67 grounds is generally rare:

“Well we do have quite clear practice guidance regarding multiple grounds

and it’s not something that we ought to take lightly.”

It appears that, although the practice of stating multiple s. 67 grounds is generally
rare, one s. 67 ground might be stated in order to evidence a general pattern of
behaviour, or course of conduct, whilst another s. 67 ground might be stated in order

to evidence a specific, stand-alone incident:

“It’s quite a rare thing to do and you only really see it where something is
maybe a pattern of conduct that culminates in an offence. You’d have the
pattern of conduct as your lack of care ground and then you would have your

offence against the child being a distinct, stand-alone ground.”

Interviewees therefore suggested that, on occasion, two s. 67 grounds might be stated
but no suggestion was made by any interviewee that more than two s. 67 grounds
would be likely to be relied upon in current practice. Rather, reporters appear to be
principally concerned with identifying the sole s. 67 ground that is reflective of
concerns held about child’s welfare, directly in line with SCRA’s practice direction.
These findings are of crucial relevance to this thesis since they support the argument,
introduced in Chapter 3, that reporters have discretion to choose the ground of
referral that they consider most appropriate.”” The findings additionally tap into
ideas introduced in Chapter 3, and developed in Chapter 4, that since reporters
generally choose one ground to found upon, they effectively classify referrals by
reference to the s. 67 grounds and, in so doing, designate those referrals as belonging

to one of the three major referral types: that is, care, conduct or offence.”**

3 See, Chapter 3, at 3.4.
4 See, Chapter 4, at 4.1.
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However not all interviewees appeared to align their practice so closely with SCRA’s
direction to state the single most appropriate s. 67 ground. A few interviewees
discussed the practice of stating multiple s. 67 grounds, as an “insurance policy,” for
the purposes of proof. They suggested that they would do so, having decided that
compulsory measures of supervision are necessary, in order to ensure that at least

one s. 67 would be established through the sheriff’s determination:

“Well quite often we would use quite a few grounds on the basis that . . . I
mean it sounds awful but on the basis that, if you didn’t get something

established you might get the other one established.”

“Generally we are encouraged to bring a child to a hearing on one ground for
referral which reflects the overall concerns but sometimes there is an overlap
or you might feel that there’s a possibility that you might not get one ground
for referral established but you may get another one. So in a situation like that

we would tend to bring multiple grounds.”

Furthermore, the study identified some degree of scepticism about SCRA’s policy of
stating the single most appropriate s. 67 ground. This was a minority view but one
interviewee explained that the position had been challenged by sheriffs, and another

said that it had been explicitly rejected by a SCRA manager:

“I know in my particular sheriff court, the sheriffs have a distinct point and
that is that if a child’s circumstance fit a condition then that condition should
be in. So if a child’s circumstances fit two different conditions then they
should both be represented. That is not SCRA’s general position but I agree

and I understand why the sheriffs want that included.”

“One of our managers anyway is of the view that if by applying more than
one ground you have a better chance of ultimately getting the child on
supervision then there’s nothing wrong with it. At the end of the day it’s
going to be in the child’s best interests but I think the current practice

guidance is very clear and I would tend to follow that.”
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The tensions highlighted by the study about the practice of stating a single s. 67
ground only, appear to be related to the fact that this is a relatively new policy.
Indeed, some interviewees explained that the stating of multiple grounds was

previously a common practice adopted by reporters:

“We used to do it all the time actually but then the practice guidance came
out and said you can’t really. I think we previously used it as a bit of
negotiating tool in the court. So you would use them both and then you would
say — right, we’ll just take one ground away. But that all stopped about 4 or 5

years ago.”

One reporter elaborated these ideas and suggested that the negotiation of stated
grounds was previously used to “get families on side” and facilitate the acceptance of

grounds:

“We always used to do it under the 1995 Act and you would use one almost
as a bargaining tool round at court. So that, you know, you accept one and
you abandon the other and that way you get a settlement and everybody
appears to be happy. It just makes it a lot easier for everyone. I think the

family feel like they’ve had some kind of victory and they are not alienated.”

Some interviewees strongly rejected this practice and were supportive of the current
emphasis on the single most appropriate s. 67 ground. It appears from these
interviewees that the practice of stating a single ground only is one that is motivated
by simplicity, a finding that relates to the discussion of the underlying purpose of the
policy in Chapter 3°%°:

“We try to avoid multiple grounds because it just creates confusion for
everybody involved and it’s much simpler to capture the concerns under one

appropriate ground.”

Despite the simplicity achieved by focussing on a single s. 67 ground, another
interviewee made the valid point that, in relation to complex referrals, it can often be

difficult to encapsulate the range of concerns under a single ground:

25 See, Chapter 3, at 3.4.B.
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“I mean I know from experience that it’s sometimes difficult to condense all
the concerns about the child into one overall category but, on the whole,

that’s what we do.”

However, this view was countered by another interviewee who explained that the
whole point of SCRA’s policy is to encourage focussed decision-making. This
interviewee was of the view that when the reporter duly focuses on the primary area
of concern inherent within the referral, it is often easy to identify the corresponding

most appropriate ground:

“I mean certainly what we’re pushed to do is to focus on what is the prevalent
area of concern. You know, what’s the reason that we’re bringing this child
to a hearing? When you focus on that then it is quite often just one ground

that applies.”

The study revealed that most interviewees have adapted their practice in line with
SCRA'’s direction that generally requires them to state the single most appropriate s.
67 ground. This points strongly to the exercise of discretion by reporters in choosing
the s. 67 ground that they deem to be most appropriate. By and large, the stating of
multiple s. 67 grounds appears to be rare in practice, arising only where
distinguishable facts exist to support different s. 67 grounds. Whilst the study
highlighted that stating multiple s. 67 grounds is very much the exception rather than
the rule, some interviewees expressed the view that multiple s. 67 grounds are
sometimes necessary to facilitate proof in the sheriff court; a view that appears to be
supported at a managerial and shrieval level. The study highlighted mixed views as
to the optimum approach, with some reporters inclined towards the focus and
simplicity of a single s. 67 ground only, whilst others appeared to find it difficult, or
even superficial, to capture the nature and range of concerns as to the child’s welfare

within a single s. 67 ground.

These issues are largely dependent on the accepted role that the s. 67 grounds
perform within the children’s hearings process. If the role of the s. 67 grounds is
simply to bring the child within the jurisdiction of the CHS so that they receive

intervention and support, then it may be immaterial as to which s. 67 ground is stated
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so long as there is sufficient evidence to support its application and it is, thereafter,
accepted, established or found to apply. However any such intervention must be
focussed, appropriate and capable of having an impact so as to improve outcomes for
the child, thereby suggesting that specificity is key. If, on the other hand, the role of
the s. 67 grounds is to focus the children’s hearing on the nature of concerns as to the
child’s welfare then a range of s. 67 grounds may well be required. The reporter must
highlight to the hearing the nature, and potential range, of concerns about the child.
Reporters must therefore strike a delicate balance in exercising their discretion to
choose the s. 67 grounds deemed most appropriate, which must be focussed but also

sufficient. This view was articulated by some interviewees:

“We’re always encouraged to only use the one that outlines the principal
concerns and only use a secondary one if that absolutely becomes necessary
and there’s been distinguishable facts which lead us to the view that we
would actually be ill equipping the hearing to make a decision without

outlining both of those circumstances.”

“And again, for me, it’s just always about giving the hearing enough
information and capability to make the decision that they need to make in a
case. So they need to be equipped with as much proven, solid information as
possible so that they can make what might be a difficult decision. So yeah, I

suppose selecting the grounds is about enabling the hearing.”

Since the central argument of this thesis is that the type of s. 67 ground chosen by the
reporter influences legal process, gatekeeping and dispositive decision-making,
reporters must be mindful of the significance of the stated ground in so choosing. In
fact, the empirical findings suggest that reporters actively mitigate the consequences
of referring children to hearings on certain types of grounds via an informal practice
of “converting” the type of referral received by the reporter into another type of

referral made by the reporter to the children’s hearing.

6.2.C: THE CONVERSION OF REFERRAL TYPES
Irrespective of the purpose of SCRA’s policy and the object of selecting a single

ground only, reporters exercise discretion in doing so: they are free to choose the
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ground considered most appropriate. The study suggested that the investigations of
the reporter contribute significantly to this choice. Interestingly, the study indicated
that this could result in the “conversion” from one type of referral made to the
reporter to another type of referral by the reporter to the hearing. Differences in
approach towards the selection of s. 67 grounds were highlighted, with some

interviewees appearing to adopt a broad approach and others a narrower one.

For example, some interviewees described casting the net particularly wide at the
investigatory stage so as to find out if there are any concerns about the child that are
wider than those presented within the referral itself. In this way, these interviewees
generally did not restrict their decision-making process to consideration of the s. 67
ground under which the referral had initially been registered; sometimes seeking out
evidence to potentially support the application of a different type of ground. This
proactive approach towards evidence gathering seems to apply particularly to
offence-type referrals. Indeed, in relation to offence referrals, some interviewees
described tailoring their investigations specifically to discover whether there are
broader concerns about the child, beyond the offence, that could be captured under

an alternative s. 67 ground:

“But you know and I’m being honest with you, say for example, if a child’s
alleged to have criminally damaged something or caused some vandalism and
that’s referred to me as an offence . . . is it too much a big leap of faith for me
to go to education and say — this boy has been referred to me and I want to
know a bit about his education provision. Is it unfair if I categorise that young
person at this initial stage, as the chances are that they’re probably not doing
well at school . . . And lo and behold you get an education report back and
attendance might be 70% and there’s been disruption in the class. If 1 feel
there’s more merit in the investigation then I can convert that offence to a

non-attendance or an outwith parental control.”

Such an approach involves a recognition that children who offend have complex
needs and, typically, a background of care and protection issues and, so, resonates
with the Kilbrandon ethos. Adopting a broad approach towards the investigation of

such referrals allows for wider issues and needs to be taken into account by the
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reporter who may then decide that a care and protection or conduct-type ground is
more appropriate than the offence-type ground. As such, the exercise of discretion by

reporters was found to support the conversion of referral types, as introduced in
Chapter 3.%%°

However some interviewees adopted a much narrower approach towards offence-
type referrals and felt bound by the Constanda case, which was perceived by them to
clearly prohibit the conversion of offence-type referrals to the reporter, into care and
protection or conduct-type referrals to the hearing. In particular, such an approach
was viewed as one which undermined the requisite standard of proof for offence

referrals:

“You have to be quite clear. You can’t sneak stuff in under the radar —
they’ve either committed an offence or they’ve not. You either think there’s

sufficiency to prove the offence or not.”

“For us it’s quite clear cut. If we receive an offence referral we must apply
the higher standard of proof and that’s a high test to meet. If we can’t meet it,

we can’t meet it. For an offence referral it’s as simple as that.”

One interviewee felt strongly that referrals involving criminal offences must
accurately reflect the factual commission of those offences and ought, therefore, to

be captured by the stated s. 67 ground:

“I think it’s very important if there is a serious offence, whether that’s been
committed by or against a child, that it is stated. And those are usually the
ones that are the most hotly contested in court, so those are usually the ones

that it is important for evidence to be heard and for a sheriff to say yes or no.”

However not all reporters within the sample adopted such a narrow and strict
approach, and some interviewees felt it was within their discretion to convert an
offence-type referral into a care and protection or conduct-type referral, where wider

concerns could be evidenced:

%26 See, Chapter 3, at 3.4.B.
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“If you’ve got other matters that you can look at, maybe they’re not going to
school and they’re drinking, then maybe you could look at being outwith
control but if it’s purely offence grounds then you have to be very clear about

what the evidence is.”

It appears that the distinction, which follows directly from Constanda, lies in
whether the facts and evidence relied upon by the reporter relate solely to the
commission of an offence by the child or whether additional facts can be used to
indicate broader care and protection-type concerns. This was understood by some
interviewees who appeared to support the conversion of referral types on such a

basis:

“I suppose quite often though you will find that the child who is offending
might have other issues and concerns and so you can bring something else in

on the civil standard.”

The study identified disagreement amongst interviewees about the legitimacy of
converting offence-type referrals into care and protection or conduct-type referrals.
Some interviewees felt that they have discretion to choose any s. 67 ground deemed
to be appropriate, except in relation to the offence ground. However not all
interviewees felt bound by case law to the same extent here. In particular those
interviewees with a legal background appeared to appreciate the limitations of the
Constanda precedent, thereby suggesting that reporters can, and do, get round it in

practice:

“There’s the Constanda case, which says you shouldn’t be bringing in
offences on the civil standard, but that can be distinguished if you can find
other concerns. So you can even include your offences in your civil grounds

and negate that process.”

“I don’t actually often bring offence grounds for a child and I think most
reporters would agree with that. You would look at all the circumstances and
you look at the most appropriate ground. Just because a child has been

referred on offence grounds, it may well be that there’s a more appropriate
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ground and I certainly would bear that in mind before I bring a child in on

offences.”

Such an approach recognises the “weakness” of the Constanda limitation to the

3,927 and accords with the Kilbrandon

reporter’s discretion, as laid out in Chapter
ethos. Moreover, it relates directly to the theoretical material presented in Chapter 4;
specifically, labelling theory, in the sense that reporters can actively mitigate against
the stigmatising consequences arising from the referral of children to hearings on
offence grounds.’”® These ideas are of central importance to this thesis, which
ultimately argues that many, if not all offences committed by children could be
referred to hearings on the basis of some other care and protection or conduct-type

ground.”®® In this way, the conversion of referral types by reporters could serve to

strengthen observance to the Kilbrandon ethos in practice.

6.2.D: JUDGING THE NECESSITY FOR A COMPULSORY SUPERVISION ORDER

The empirical findings substantiate the argument, made in Chapter 3, that reporters
form a judgment in applying the second statutory test.”*" A clear theme that emerged
was cooperation and coordination between relevant agencies and professionals, and
the reporter. Many interviewees emphasised the reliance of reporters on information
from agencies, such as social work, in applying the statutory tests, particularly in

relation to the reporter’s assessment about the perceived need for compulsion.

Interviewees practising in areas where there was perceived to be good coordination
between agencies thought that this was beneficial and suggested that it facilitated

their decision-making:

“I think the vast majority of professionals who work in our area are very
quick to get involved with a family in a supportive way. There are good
communications generally, I would say, between agencies as well and this

facilitates our decision-making.”

27 See, Chapter 3, at 3.4.B.
28 See, Chapter 4, at 4.4.A.
9 See, Chapter 7, at 7.2.

%% See, Chapter 3, at 3.4.C.
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In particular, where there was perceived to be good organisation and coordination
between SCRA and the social work department, decision-making and, ultimately,

intervention was thought to be quicker and more effective:

“In this locality social work are much more organised so reports are coming
in on time. Families tend to get a better service from social work too so

there’s less need to bring things in unnecessarily.”

The relationship between reporters and relevant professionals, particularly social
workers, was discussed by the vast majority of interviewees. By and large,
interviewees described having good working relationships with such professionals
and this was perceived to enable their decision-making. Where good relationships
existed, interviewees seemed to rely more heavily on the information and opinions

provided by such professionals:

“Personally, although I still rely on the decision-making framework matrix
and I still rely on my knowledge and understanding of child development, I
also rely quite heavily on the professional relationship I have with, for

example, social work colleagues.”

Some interviewees highlighted their experience of working with the same
professionals over time, which was perceived to engender good working

relationships and facilitate effective decision-making:

“Because I’ve worked in the same area and I’ve worked with largely the
same social work department, I believe that I have a very good working

relationship with them.”

“It keeps coming back to the length of time I’ve been here and the
relationships I’ve forged because I think I’ve also got quite good
relationships with the guidance staff in schools. I mean I think overall people

are very happy to lift the phone to me.”

The study suggested that where reporters have good working relationships with other

professionals, they have both confidence and trust in the information and
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recommendations provided by them. It was suggested that this could have a direct

impact on the reporter’s assessment about the perceived need for compulsion:

“I’ve got quite a lot of confidence in them and so, if I find out a child’s
already linked into a service, then I would probably be less likely to think that

compulsion is required.”

Similarly where reporters have a good, trusting, relationship with individual
professionals, this appears to make them take more seriously the concerns they hold
about a child, which again can impact upon the reporter’s assessment about the need

for compulsion:

“I know if I get a call from a health visitor or some of the head teachers in the
area who are excellent, then if they’re phoning me and saying that they are

really worried about this child, then I too would be very worried.”

However, some felt that their relationship with other agencies, particularly social
work, was not as good as it could be. The variable quality of information from social
work was perceived to have a negative impact on decision-making, sometimes

causing delays:

“It becomes quite subjective actually and even within [this locality]
depending on what social work office you are dealing with depends on the

quality of that report and the information you get from them.”

“In general we have a good relationship with social work but you’ve got to

chase them up at times.”

The extent to which reporters take into account recommendations made by
professionals, in forming a view about the perceived need for compulsory measures,
was explored by the study. Whilst reporters are not bound to follow any
recommendations made by other professionals, interviewees appear to take them into
consideration, to varying degrees, in applying the second statutory test. Some
interviewees explained that, in departing from a recommendation made by a
professional like a social worker, they would be conscious of justifying their decision

to take a different approach:
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“We would expect to have a recommendation from social work but of course
it’s entirely up to us whether we follow that recommendation or not but
clearly we’re dealing with able and skilled colleagues and if we weren’t

following that recommendation we could have to justify that decision.”

Indeed, some interviewees indicated a general preference to follow recommendations
made by social workers, particularly where trust and confidence in individuals

existed:

“Probably for the majority of cases 1 would coincide with the

recommendations made by the social work department.”

“I rate them highly and the vast majority of their decisions I would agree
with because 1 feel that I trust their decisions — 1 trust their

recommendations.”

These discussions emphasise the fact that the judgment made by the reporter as to
whether compulsory measures are necessary, is based primarily on information,
observations, opinions and recommendations provided by professionals, particularly
social workers, who work more closely with the child and family. This layering of
professional judgments, in assessing the perceived need for compulsion, was

explicitly highlighted by one interviewee:

“We’re decision-makers but our decision is based on the professional
recommendations of other people and I think it’s quite rare that we would go

against the grain of those professional recommendations.”

However not all described relying so heavily on the opinions and recommendations
of social workers and other relevant professionals, valuing the independent and
autonomous nature of their decision-making. Most thought that it was important that

they have the ability to depart from the views of other professionals:

“While it’s very helpful . . . and I think highly of the other agencies in my
own particular area and the individual professionals within that, sometimes I
still might decide to do something that is different from what they are

recommending because I think — this is the right thing to do.”
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Some interviewees explained that disputes could often arise between professionals as
to the best course of action for the child. This seemed to particularly be the case
where the social worker thought compulsory measures were necessary, whilst the
reporter thought voluntary measures were sufficient. Under such circumstances, their

role as the ultimate gatekeeper seemed particularly valued:

“There’s certainly no pressure on us to agree with the recommendations of
other agencies or anything. We do genuinely have that discretion to go back
to them and say — either come back to me with more information on this or
we can’t say that there’s evidence that we are going to be able to proceed.
And T guess sometimes that does result in professional disagreements about
what’s the right way forward, so in that sense the discretion is quite important

I think.”

Directly linked to this is consistency in the application of thresholds for intervention,
an issue that was discussed by the vast majority of interviewees. The study indicated
clearly that reporters view the requirement of compulsion as involving a high
standard or threshold. However it also suggested that this view did not necessarily
translate across other agencies, and this was found to be a source of frustration for a

majority of interviewees:

“It’s about whether there is any real need for compulsory measures. We get
quite a lot of those referrals at the moment that say — working well with
social work on a voluntary basis. So why are you referring? The family is
going to engage better if you are working well together on a voluntary basis.
There’s no need for them to be forced into compulsory measures if it’s all
working well. The s. 25 for me is a biggie and that drives me mad. Just what

is the need? ”

“The question I say to them is — right, tell me what difference the hearing is
going to make. What’s the difference to your care plan? Is it your intention to
accommodate this child? And normally the reply will be — no, I’'m not
intending on doing that. So why do you want a hearing? What’s going to be

different from what you’re doing right now?”
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Some interviewees felt that other professionals did not fully understand the role of
the reporter and lacked specific knowledge on what is required to justify intervention
on a compulsory basis. The inconsistent application of thresholds for intervention
was perceived to lead to professional disagreements and delays in decision-making,
thereby having a largely negative impact on reporter practice. As such, interviewees
strongly valued their independence and autonomy from agencies, such as social
work, and thought it was important that they are ultimately responsible for assessing

whether compulsory measures of supervision are deemed to be necessary.

6.2.E: INDEPENDENCE, AUTONOMY AND CONSISTENCY

The autonomy and independence of reporter decision-making was a clear theme that
emerged from the study. The vast majority of interviewees believed that they possess
significant discretion, and have considerable freedom in exercising it, when
considering and applying the statutory tests. They appeared to identify strongly with
a “gatekeeping” role and thought that they exercised substantial authority during the

referral process:

“Well I think we are the kind of gatekeepers, if you like, to the system. We
do have the final say.”

“I think we do have a lot of discretion. We have a lot of gatekeeping
responsibilities at the referral stage. I don’t suppose we think about it much

but we exercise a lot of power at that point.”

“Our discretion is hugely significant. [ mean as a reporter you’ve got a huge

amount of autonomy in making your decisions.”

A few interviewees suggested that their discretion was unfettered. Some interviewees
even suggested that their discretion was too broad, and expressed discomfort at the

isolated nature of reporter decision-making:

“There’s no real mechanism for objectively checking whether I made the
right judgment call but the point being that I had absolute authority to make
that judgment call.”
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“Sometimes it makes me feel uncomfortable about how isolated reporters can
be about their decision-making. Sometimes you can be a little more lenient
than others, sometimes you’re not totally on form, and I think that can be

quite a dangerous thing really.”

However, a majority of interviewees were of the view that their discretion is not
unfettered. They believed that there are appropriate “checks and balances™ in place to
regulate their gatekeeping functions, particularly through the provision of training

and practice guidance by SCRA:

“I suppose the first thing I would say is we don’t have complete free rein in
terms of our discretion because we are subject to the decision-making
framework and the kind of practice direction that tells us the way that we are

supposed to exercise our discretion. So it’s not completely free discretion.”

“We’ve got our decision-making framework and training and for me,
personally, I find that they aid decision-making. Having done the training
quite recently to become a reporter, | think that’s been really beneficial for
me to kind of see how I should be grading things. Thinking of it in line with
the decision-making framework actually helps you to put your personal
feelings aside and think as a professional. What are the needs of this child?

Where do we need to go with this?”

Moreover, many interviewees expressed the view that SCRA, as an organisation, has

1
a strong ethos,”":

“I think we have a lot of training and the ethos within the organisation is
really very strong. So whilst we exercise discretion and while we form our
own views and judgments, I’'m also very aware that we have a strongly

embedded ethos.”

The study found that the discretion and judgment of reporters is largely guided by
practice guidance implemented by SCRA, which the vast majority of interviewees

appeared to follow. As to the status of such practice guidance, some interviewees

! The ethos of reporter decision-making is discussed further in Chapter 7, at 7.1.E.
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explained that they are heavily directed to comply with it, even suggesting that they

are under a professional obligation to do so:

“We’ve obviously got clear direction from the legislation . . . And we’ve also
got practice guidance, which quite heavily directs us. In fact, it’s now
practice direction, rather than practice instruction — so it’s pretty clear that it’s

not guidance.”

“I think it’s now practice instruction actually . . . It used to be called practice
guidance and now it’s called practice instruction so that speaks volumes and,

yes, we should follow it absolutely.”

One interviewee was of the view that SCRA’s practice guidance was, in fact, too

prescriptive:

“It is very much about looking at each case on its merits and that’s why it can
be hard sometimes. I mean our practice direction — before it was practice
direction it was practice instruction and before that it was practice guidance.
And I think it was quite helpful when it was just practice guidance because I
think sometimes you can be too prescriptive about things. We should be
entrusted with being able to make the decisions and to decide which grounds

best fit the case.”

Another interviewee discussed the means through which SCRA monitors compliance
with practice guidance, and explained that such processes are intended to identify

and address inconsistent areas of reporter decision-making practice:

“As a senior practitioner part of my responsibility is case sampling. So we’ve
just recently done case sampling and that really informs us about where
people aren’t following practice instruction and that’ll inform training and

where we need to look at things.”

A clear aim of the training and practice guidance implemented by SCRA is to
achieve consistent decision-making and introduce a degree of “standardisation”

within reporter practice. Whilst this addresses the paradoxical nature of the
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2., . .
3,2 it is an aim that seems

introduction of the reporter’s office, discussed in Chapter
somewhat at odds with a system which seeks to meet the needs of children on an
individualised basis. However most interviewees felt that, within that degree of
standardisation, they still have freedom to exercise discretion and make judgments

on an individualised basis:

“I mean we do have practice guidance and we’ve been trained and we’re
quite aware of things we need to take into consideration. But I suppose not
everyone is going to do it exactly the same way. It’s just not possible. Some
people may have a higher threshold than others about deciding whether or not
to bring it to a hearing. But one of the things about that is that very often
there is no right or wrong answer but it’s about having good, justifiable

reasons for doing what you’re doing.”

In fact, a few interviewees were of the view that standardisation in reporter practice
has not yet been achieved. They suggested that there could be significant

inconsistencies in individual reporter practice:

“I think our discretion and professional judgment is extremely significant. I
think there is a massive difference in decision-making between different

reporters and, indeed, between different managers.”

“You can find big differences between reporters . . . I remember in one team
there was somebody who brought in 1% of cases and somebody else brought

in 30% of cases, which is a big deviation.”

Again, this was found to be linked to consistency in the application of thresholds for
intervention. Some interviewees explicitly highlighted the perceived inconsistent
application of the statutory tests by individual reporters and by different locality

areas:

“You see a whole range of different tests being applied. Sometimes you hear
people saying — well, to reflect the gravity of concerns. Sometimes you hear

people saying — well, because the parents are not engaged. Sometimes it’s the

%2 See, Chapter 3, at 3.1.A.
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legal necessity of compulsory measures. So there is a great deal of

difference.”

“Different areas have different thresholds. So when I went to [one locality
area], the thresholds there were completely different to [another locality
area]. So then I thought — do I have to monitor and adjust my threshold or

should it just be uniform within the whole organisation?”

That being said, most interviewees acknowledged directly the potential for

inconsistent decision-making practice and seemed conscious to avoid it:

“I also think it’s really important to have consistency across the organisation
because you don’t want the situation where thresholds are different between
individual reporters or their approach to a set of circumstances is different. So
we do need consistency and I think that’s something that we are all very

conscious of.”

Interestingly, one interviewee was of the view that there could legitimately be
differences in the focus and emphasis of reporter decision-making but thought that,

on the whole, this did not lead to the making of inconsistent decisions:

“I mean to put it in the context, we’ve done exercises where we’ve looked at
scenarios and reporters have gone off and made a decision and then we all
come back together and say — what did you decide? And it’s funny because
reporters will often look at cases in different ways, we’ll pick out certain
things. But when it comes to the final decision, we’ve all come back with
exactly the same thing. So we do have a great deal of discretion in terms of
investigation and final decision but there’s effectively quite a bit of

uniformity in the decisions that we do make.”

Another interviewee echoed this view and, interestingly, linked differences in focus
and emphasis to the different backgrounds of reporters. Importantly, this interviewee

did not regard this as giving rise to different outcomes for children referred:

“Our discretion can place different emphasises in difference areas because

we’re human beings and we come from different backgrounds. We’ve got
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reporters who’ve been social workers and are quite heavily assessment
trained and focussed. We’ve got reporters from a law background, like
myself, and we’re looking at evidence and can we satisfy tests and can we
meet them? But, regardless of what background we’ve come in with, the
organisation’s equipped us with another set of skills through training and
things like that. So we may come from different angles but, interestingly
enough, what we find is that we all kind of come to the same conclusions

about these children.”

Overall, the study suggested that reporters very much value their autonomy and, in
particular, the independent nature of their decision-making. The opinions of most
served to augment a view of reporters as “guardians of evidence.” They appear to be
conscious of ensuring that there is sufficient evidence to support the application of
the statutory tests and frequently “test” the thresholds of other professionals, such as
social workers, in evaluating the perceived need for compulsion. As such, reporters
apparently scrutinise referrals closely, in deciding whether a hearing requires to be
arranged in respect of a child, and value the fact that they have the ultimate authority

to make that call:

“We might get referrals from social work who are anxious to bring children
into the hearings system but maybe there isn’t a real case for compulsion or
maybe there isn’t proper evidence for the ground and then I guess our
discretion is really important as the kind of gatekeeper into the hearings
system from that point of view. Because we’re the kind of filter that would

look at those issues in a lot more detail and certainty.”

The findings of the study on the nature of reporter decision-making suggest that
reporters exercise discretion and professional judgment in applying the statutory
tests. Crucially, the study found that reporters have discretion to choose the single s.
67 ground deemed to be most appropriate, and largely follow SCRA’s practice
guidance which “directs” them to do so. Some interviewees appeared to adopt a
narrower approach than others in terms of choosing the appropriate ground where the
child was referred to them after having allegedly committed an offence. Some felt

bound strictly by the Constanda judgment, and therefore believed that they did not
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have discretion to choose another care and protection or conduct-type ground to
found upon. Others appeared to adopt a broader approach, acknowledging the
limitations of the Constanda precedent and feeling entitled to “convert” an offence-
type referral into a care and protection or conduct-type referral if they had evidence

of wider concerns about the child’s welfare, beyond the offence.

As a result, some interviewees described adopting a proactive investigatory approach
in relation to such referrals: actively seeking out evidence of such wider concerns
from agencies such as social work or education, in order to legitimately facilitate the
conversion of an offence-type referral into a care and protection or conduct-type
referral. This substantiation of the “conversion” of referral types advances the central
argument of this thesis in that it confirms that reporters are free to dictate the type of
s. 67 ground upon which children are referred to hearings, and that they may actively
choose to change the referral type due to the procedural and discretionary
implications of referring children to hearings on a certain type of s. 67 ground, most
notably the offence ground. These findings are of grave importance since this
approach reflects the Kilbrandon ethos, and this thesis ultimately argues that such an
approach could, in principle, be adopted as a matter of course in order to strengthen

that ethos in practice.

Moreover, the study served to emphasise the evaluative nature of the judgment made
by reporters about the perceived necessity for statutory measures. It emphasised the
fact that reporters are limited by the information they receive from other agencies
and suggested that the judgment of the reporter in applying the second statutory test,
is largely based on the judgments of other professionals, such as social workers. As
such, good coordination and relationships between the reporter and other relevant
agencies and professionals was found to facilitate decision-making. However, the
study made clear that reporters value their independent role and believe that the
autonomous nature of their decision-making is very important. The study indicated
that the ability of reporters to depart from the views and recommendations of other
professionals, such as social workers, and, indeed, other reporters, is a crucial feature
of reporter decision-making. In this way, a view of reporters as both “gatekeepers”

and “guardians of evidence” within the CHS was supported.

208



CHAPTER 7: EMPIRICAL FINDINGS ON THE INFLUENCE OF
THE REFERRAL TYPE ON DECISION-MAKING PRACTICE

Having explored the scheme and nature of reporter decision-making, this chapter
examines differences in decision-making practice based on referral type. In so doing,
it contributes to the over-arching argument of this thesis: that there is a lack of unity
between different referral types within the practice of the CHS. The preceding
chapter provides an empirical basis for central arguments arising from this thesis:
that reporters exercise both discretion and professional judgment in applying the
statutory tests but, crucially, reporters have discretion to choose the most appropriate
s. 67 ground to found upon in referring children to hearings, pointing to the
designation of referral types by reporters. This chapter explores the practical

implications arising from this classification process.

Although the preceding chapter identified a number of general decision-making
determinants applicable to all referral-types, this chapter presents findings which
suggest that differences in decision-making practice apply to different types of
referrals. These crucial findings are presented within this chapter in three parts:
differences in gatekeeping decision-making based on referral type; perceived
differences in dispositive decision-making based on referral type; and, a perceived
escalation in referral type, involving a shift from referrals relating to the care of the
child to those relating to the conduct of the child over time. Thus, evidence is
provided to suggest that a strictly unitary approach towards all referral types is not
achieved in practice. In light of this, the chapter concludes by exploring the

implications and possible responses to strengthen the Kilbrandon ethos in practice.

7.1: DIFFERENCES IN GATEKEEPING DECISION-MAKING BASED ON REFERRAL
TYPE

A major aim of the study was to explore whether any differences in decision-making
practice arise from the reporter’s choice of s. 67 ground. Most differences in
gatekeeping practice were found to emanate directly from the statutory scheme itself:
that is, being related to the procedural differences in approach that apply uniquely to

offence referrals. This contributes to the argument made in Chapter 2, about the
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procedural distinctiveness of offence-type referrals, which render them considerably

different from care and protection and conduct-type referrals.’*?

However these significant and original findings also relate directly to the theoretical
material, presented in Chapter 4, evidencing a synergy between the referral type
assigned by reporters and their subsequent gatekeeping decisions.”** The study
therefore substantiated the theory about an interaction between the assigned referral
type, the process thereafter followed and the decision-making practices subsequently
adopted by reporters in deciding whether or not to refer children to hearings. The
study suggested that the classification of referrals by reporters results in “feedback,”
through which the assigned referral type “loops back” to influence the reporter’s
subsequent gatekeeping decision-making.”*” This was found to result in different
gatekeeping considerations applying to different types of referral, which can be

interpreted as a departure from the Kilbrandon ethos.

Since the interaction between the referral type and gatekeeping decision-making
practice was found to relate primarily to the reporter’s treatment of offence-type
referrals, this section begins by presenting findings that relate exclusively to those
referrals. Findings are presented that demonstrate the primary focus of the reporter
on evidential issues, a shift in decision-making focus from parent to child, and a
number of justice-orientated considerations that contribute to the reporter’s
assessment of the need for compulsion when making gatekeeping decisions about
offence-type referrals. These findings contribute directly to the central argument that
such referrals are treated differently to care and protection and conduct referrals,
through which responsibility is increasingly located with, and assigned to, the child

in practice.

Thereafter, original findings are presented on conduct-type referrals, which confirm a
discrete category of “conduct” grounds, and so substantiate the original scheme of
referral types set out in Chapter 2.°° Findings presented indicate some differences in

reporter practice in respect of conduct-type referrals, albeit that these were found to

3 See, Chapter 2, at 2.5.B.

%4 See, Chapter 4, at 4.4.

%33 See, Hacking (1995) (n.27); See also, Chapter 4, at 4.4.B.
%6 See, Chapter 2, at 2.5.A.
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be much less pronounced than those which were found to apply to offence-type
referrals. This view is augmented by findings which advocate a unitary approach
towards all referral types, not least since the study suggested that care issues are
perceived by reporters to frequently underlie conduct issues, including offending

behaviour. The section concludes by exploring the ethos of reporter decision-making.

7.1.A: EVIDENTIAL ISSUES
The main difference that interviewees discussed between offence-type referrals and
care and protection, including conduct-type, referrals was the different standard of

proof and rules of evidence that apply:

“I think the main difference, the biggest kind of preliminary difference or
crucial difference, is the evidence standard. There’s the standard of evidence

which is different and it’s a much higher evidential hurdle, it really is.”

A majority of interviewees acknowledged that the higher standard of proof could be

challenging and, at times, difficult to discharge.

“The criminal standard can be difficult to discharge because it’s more

exacting, you know.”

However, most interviewees accepted the difference in evidential standard and rules

as a necessary aspect of the children’s hearings process for offence referrals:

“I mean it can be difficult but that’s just a legal requirement that we have,
you know . . . I mean I suppose there is a challenge in that it’s a different
standard of proof but I think it’s right that there’s a different standard of proof
so it doesn’t feel like a challenge. It’s something that you just accept as part

of the system.”

In fact, some were strongly in favour of the requirement that the offence ground be
proven beyond reasonable doubt. They regarded it as an appropriate procedural

safeguard since offence referrals can result in the child acquiring a criminal record:

“So it is a hurdle but it’s an appropriate hurdle because, again, not only are

you bringing children within a statutory system but you’re leaving them with
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some kind of criminal record should those grounds be established . . . The
evidential standard is very high and I agree with that but it certainly is a

challenge.”

As a result, a majority of interviewees described having a much sharper focus on
evidence when making gatekeeping decisions about offence referrals. Some
interviewees suggested they are generally more likely to take no further action with

offence referrals, than any other referral type, due to insufficiency of evidence:

“The only difference being that, obviously with an offence referral, you’re
looking at the criminal standard of evidence, whereas everything else is on
the civil standard. I would say that the evidential assessment is more likely to
lead to a “no further action” with an offence referral because obviously the

standards are higher.”

This view was echoed by some who felt that the evidential requirements could
impede their decision-making, resulting in “difficult” decisions, and could, in fact,
prevent them from referring children to hearings when they thought this was

otherwise required:

“It’s obviously more of a challenge with evidence. That’s just in-built and
that’s quite right that it’s built into the system. But often, as we’ve discussed,
that can . . . I don’t want to say get in the way . . . but for good reason, yeah,

that can result in different decisions than you would perhaps like to make.”

“Yeah there probably are occasions where you’re maybe concerned about an
offence, about the nature of an offence, particularly maybe with a sexual
element, where it is effectively one person’s word over another and you’re
obviously concerned about the children in that situation with that type of
allegation. But often in those situations you won’t have sufficiency of
evidence to proceed, which always leaves a wee bit of a niggle. Those are

probably the ones that you’re kind of most uncomfortable with.”
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Others explained that they did not find the criminal standard of proof itself to be a
challenge but, rather, the evidential requirements that flow from it, particularly the

requirement of corroboration:

“It’s the corroboration hurdle that’s the big issue I’ve got to say. Of course
with the civil standard that corroboration element is taken away and your
judgment call on the evidential evaluation is the credibility of the witnesses
or the credibility of the reports but the criminal law is very strict in relation to
corroboration and if it isn’t there then we can’t and we don’t take it any

further.”

Some saw evidential issues as less challenging for offence-type referrals than for
care and protection and conduct-type referrals. They explained that since offence
referrals are received in the form of a police report, there is often sufficient evidence

to support the application of the offence ground inherent within the referral itself:

“I mean in some ways it’s easier to prove the offence because you’ll have a

police report.”

“I think that because offences are reported by the police who are used to
reporting for the Fiscals, it’s normally written in such a way that there’s

normally a sufficiency from the outset.”

However, most interviewees felt that gathering sufficient evidence was less of a
challenge in relation to care and protection and conduct-type referrals, given the
relaxation in the standard of proof and the rules of civil evidence that apply. One
interviewee, in particular, stressed that there is a much greater degree of evidential

flexibility for these referral types:

“For care and protection referrals you’ve got a lower standard of proof. It’s
the civil standard and hearsay is permissible so kind of anything goes because
it’s kiddies’ proceedings generally and the sheriffs are fairly open minded

about that too.”

There was a notable difference of opinion amongst interviewees where there is

insufficient evidence to satisfy the offence ground. Some believed that evidential
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considerations did not affect their substantive decision-making and were relevant

only to their initial processing of an offence-type referral:

“The criminal standard of proof is relevant to my initial assessment. So yeah,
in my initial assessment when I’m first looking at an offence referral, of
course, before I can progress that af all I have to satisfy myself that there’s a

sufficiency of evidence to proceed with that.”

“That’s an issue right at the start. If we get an offence referral and it’s clear
that there’s no corroboration and we’re not going to be able to prove it, we

should just be getting rid of it right there and then.”

These interviewees felt duty-bound to take no further action with an offence-type
referral if there was insufficient evidence on the face of it. However, others adopted a
more “relaxed” approach and felt it was within their authority to investigate the
referral to determine whether there were wider concerns, beyond the offence, that
might justify the referral of the child to a hearing. In this way, these interviewees
suggested that they could “convert” an offence-type referral into a care and
protection-type referral, if there was sufficient evidence to do so, and they believed

that the child was in need of compulsory measures of supervision:

“If an offence referral comes in and I’'m unsure whether there’s enough
evidence to corroborate the offence, I would probably investigate it if 1 felt
there was more to it than that. Investigate it and then when it comes back I

would change the ground for referral as I say.”

The study shed light on the evidential requirements of the offence ground as
compared to care and protection, including conduct, grounds. It highlighted that,
generally, reporters regard the criminal standard of proof as challenging and, at
times, difficult to discharge. This was perceived to result in the reporter sometimes
taking no further action with offence-type referrals when compulsory supervision
was, in fact, perceived to be required. However, since offence-type referrals take the
form of police reports, they were regarded as often providing sufficiency of

evidence, to the appropriate standard, from the outset.
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As with the reporter’s discretion to select the single appropriate s. 67 ground, the
study revealed a salient tension with respect to interviewees’ approaches towards
offence-type referrals. Some reporters appear to adopt a stricter approach than others
towards them. If there is a lack of evidence to support the application of the offence
ground from the outset, then they do not regard themselves as having any authority
to proceed. However, other reporters were found to adopt a more flexible approach,
feeling entitled to undertake subsequent investigations to determine whether any
wider concerns could be evidenced under an alternative care and protection or
conduct-type ground. In doing so, some interviewees felt that they had the discretion
and authority to “convert” an offence referral-type referral to the reporter into a care
and protection or conduct-type referral to the hearing, where compulsory supervision

was deemed necessary.

This aspect of the study therefore revealed, and further emphasises, the inconsistent
manner in which reporters apply the Constanda precedent. The practice of those
interviewees who adopt a broader approach, and support the conversion of offence-
type referrals into care and protection or conduct-type referrals, follows the argument
of this thesis: that Constanda presents a “weak” limitation to reporter discretion that
could be overcome in an effort to strengthen the Kilbrandon ethos.”*’ Crucially, the
findings on evidential issues highlight that reporter’s generally have a much sharper
focus on evidence for offence-type referrals, indicating one clear way in which
gatekeeping decision-making differs directly on the basis of referral type, thereby

departing from a unitary approach towards all referrals in practice.

7.1.B: DECISION-MAKING Focus

Another way in which gatekeeping decision-making was found to differ lies in a shift
in focus from parent to child in respect of offence-type referrals. By contrast, the
focus for care and protection-type referrals was found to be largely directed towards
parents.”*® Whilst reporters are primarily concerned with the needs of children, they

appear to be equally concerned with the capacity of parents to satisfy to those needs:

%7 See, Chapter 3, at 3.4.B; See also, Chapter 6, at 6.2.C.
%3 Notably, the gatekeeping decision-making focus was also found to shift from parent to child in relation to conduct-type
referrals, discussed in Chapter 7 at 7.1.D.
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“Although we deal with children, we’re actually concerned with their parents

being able to respond to their needs.”

“And sometimes you wonder if the children’s hearings system is the
appropriate name for it or if that’s actually a wee bit of a misnomer because
very often it’s all about parental behaviour, particularly with care and

protection referrals, but even with offence referrals.”

In particular, decision-making for care and protection-type referrals was said to
generally focus on parental conduct, whereas decision-making for offence-type

referrals was said to focus on the child’s conduct:

“I suppose all needs emanate from behaviour . . .Whether it’s from the child’s
behaviour or the parent’s behaviour. But maybe in care and protection cases
it’s more about focussing on the parent’s behaviour, whereas with offending

it’s more about looking at what the child has done.”

Many interviewees suggested that care and protection-type referrals typically relate
to patterns of parental behaviour and, thus, generally refer to courses of conduct over
a period of time.”*’ By contrast, offence-type referrals were said to generally relate to
a discrete incident, resulting in a narrower decision-making focus on the offence. As
such, the study suggested that deeds, as well as needs, are relevant to gatekeeping

decision-making:

“I guess a difficulty is that the hearings system is designed to look at the
whole child’s circumstances, which I think, generally speaking, it does quite
well. But when you’re dealing with offences you can’t help but look at that

individual incident because it’s just the nature of it.”

The perceptible shift in decision-making focus from parent to child was said to be

linked to the age and capacity of children typically referred on offence grounds:

“The decision-making ought to be reached in the same way. I mean I think

they are different children often, in the fact that the care and protection cases

%9 A clear exception to this is where the child him or herself has been the victim of an offence, where a similarly narrow
decision-making focus was found to apply.
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generally are younger children and the offenders that we deal with are
generally older children, and that does change things, but they most likely

would have been referred to us earlier when they were younger.”

A number of consequences appear to flow from the fact that children referred on
offence grounds are generally older than children referred on care and protection
grounds, and this was found to affect the focus and emphasis of reporter decision-
making. Most interviewees said that they are particularly interested in the reaction of
the child to the offence committed, the response of the child to the referral, and the
willingness and ability of the child to cooperate and engage with measures of

intervention:

“I suppose there’s a greater emphasis in terms of young people who have
offended, depending on what age they are, as to what their own response to

that behaviour is.”

“And I’ve been referring to parents there but obviously the older the child
gets, the more likely it is that also you’re needing to consider what the child’s
views are . . . Particularly for young offenders and, actually, it’s more
important to know what their view is. Quite often it’s the case that parents are
desperate for help and they understand that this isn’t good enough but the

child doesn’t want to take part or engage and then the emphasis changes.”

This shift in decision-making emphasis appears to recognise the potential autonomy
of children who have the capacity to commit criminal offences, an issue that was

raised directly by one interviewee:

“I wouldn’t say that we draw a specific distinction between offending and not
but there does come a time where you have to recognise the degree of

autonomy with which the child is operating . . .”

Inextricably linked to the age of children who commit criminal offences, the
autonomy of those children appears to be a consideration of the reporter that applies
to offence-type referrals. Arguably it is an inappropriate consideration since it

divorces the child from his or her background circumstances and implies that
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offending behaviour is independent from wider influences in the child’s home and
family. This seems to preclude a holistic approach towards decision-making and,
furthermore, appears to subvert the Kilbrandon ethos. Moreover, viewing the child as
an autonomous actor assigns responsibility to children who offend and thus suggests
that reporters “responsibilize” such children through their decision-making practices.
In this way, reporters appear to impute responsibility to children subject to offence-
type referrals, whereas responsibility is located with parents in relation to care and

protection-type referrals.

These ideas were further developed by some interviewees who suggested that
children referred on offence grounds have made a personal choice to engage in
offending behaviour. As such, the referral was said to be assessed in light of their the

child’s autonomy, and the choices they have made:

“I think the main difference between care and protection and a young person
offending is the way in which the young person themselves affects that
dynamic. When a young person’s offending it’s their continued choices that
mean they keep getting arrested. A young person who’s in a chronic situation

of neglect isn’t able to make those choices.”

The study identified a clear shift in decision-making focus, from parent to child, in
relation to offence-type referrals. This was found to give rise to a shift in the
emphasis of gatekeeping decision-making, whereby reporters are concerned with the
child’s reaction to the offence, their response to the referral and their willingness to
engage and cooperate with interventions when assessing the perceived need for
compulsion. This was found to contrast sharply with care and protection-type
referrals, for which reporters appear to assess these criteria primarily by reference to
the child’s parents. Crucially, the shift in decision-making focus and emphasis was
said to be directly related to the age, autonomy and capacity for responsibility of

children typically referred on offence grounds.

A balance must be struck in relation to offence referrals, whereby the child’s age and
autonomy is offset against their background and life experiences. Failure to do so

undermines the Kilbrandon ethos and defies a unitary approach towards all referral
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types. Whilst, arguably, reporters should take the age and autonomy of children who
offend into account, this must not preclude the adoption of a holistic approach
towards decision-making. By contrast, the child’s capacity for responsibility should
be irrelevant to reporters in light of the Kilbrandon ethos. The views of some
interviewees suggest that they regard children referred on offence grounds as
criminally responsible for their behaviour. Not only does this serve to
“responsibilize” children who offend within the context of a welfarist system, but it
also suggests that there are certain justice-orientated qualities to reporter decision-

making that are inconsistent with the Kilbrandon ethos.

7.1.C: JUSTICE-ORIENTATED CONSIDERATIONS

Another clear divergence in the gatekeeping approach towards offence-type referrals,
is the consideration of certain justice-orientated factors by reporters. These notable
findings evidence an interaction between the referral type assigned and the decision-
making considerations subsequently applied by reporters in assessing the need for
compulsion. Interviewees consistently said that an assessment of the seriousness of
the offence committed and the child’s prior record of offending would be undertaken
when evaluating the perceived need for compulsion in respect of offence-type
referrals. Such factors are more readily associated with a justice-based system than a
welfare-based one. Furthermore, it appears that considerations relating to recidivism
and public protection are also taken into account. This was discussed by a few
interviewees, who explained that their decision-making involves an assessment about
the likelihood that the child will reoffend and the likelihood that the child’s

offending behaviour will escalate:

“So I’d be looking at — what are the risks to the child in terms of further
offending or of the child’s offending behaviour getting them into more
serious trouble? And, obviously, a wee bit about what the risks would be to

the community as well but my focus would be firmly on the child’s needs.”

The study additionally suggested that the impact of the child’s offending behaviour
on the public might also be considered. Some interviewees discussed issues around
risk management and public protection, but made clear that such considerations are

subordinate to the welfare and needs of the child:
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“I mean we do take into account the risk or impact of offending on the wider
community or other people. So I suppose that is the difference but the

paramount consideration is still the welfare of the child . . .”

The consideration of issues around persistence and public protection by the reporter
introduces a further tension in respect of their gatekeeping decision-making for
offence referrals. Such considerations are associated with the justice model.
Moreover, the consideration of recidivism and public protection arguably serves to
further “responsibilize” children who offend, and to further distinguish offence-type
referrals from care and protection-type referrals in practice. Notwithstanding that
interviewees were quick to point out that the welfare and needs of such children
remain their principal focus, these notable justice-style considerations highlight that
reporter decision-making takes on a different quality with respect to offence-type
referrals. Some interviewees explicitly acknowledged this and discussed the tensions
and compromises inherent within their decision-making practice for offence-type

referrals:

“And I think there is a bit of a tension between doing what’s right for the
child and their whole circumstances and balancing that with perhaps risks to

the public . . .”

“You’re left in a very difficult position as a children’s reporter dealing with
offences because you always, without exception, have the welfare principle
before you as the paramount consideration. But, as a human being, it’s quite
difficult to totally shut off the experiences of a victim and that often plays
out. I often play tug of war with myself when I’m considering these things.
But always, without exception, I will proceed on what I determine is in the
best interests of the child and not to prove a point to the child that their
actions are outrageous. Because my role as a reporter is totally holistic and it

has to be 100% focussed on the needs of the young person before me.”

The tensions are clearly borne out in practice through the punitive disclosure
consequences that apply uniquely to offence-type referrals. A majority of

interviewees expressed discomfort with the fact that the child acquires a criminal
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record, should offence grounds be accepted, established or found to apply. In
particular, the punitive consequences of offence referrals were perceived by
interviewees to conflict with the welfarist and unitary nature of the CHS, thereby

introducing a contradictory approach towards children who offend:

“And I’ve always thought that was weird because we’re saying, on the one
hand, you’re not an offender. You’re coming in on offences and you’ve now

’

got a record but you’re not an offender.’

The vast majority of interviewees acknowledged the potentially far-reaching
consequences of offence-type referrals. Interviewees demonstrated a particular
appreciation that disclosure consequences could have an impact on the child’s future
career opportunities and, furthermore, that they set offence-type referrals apart from

care and protection-type referrals:

“This is a very real consequence so I never blithely bring a child to a hearing
for offence grounds, partly because that’s at the back of my head all the time .
. . And that does make offence grounds, still to this day, uniquely different
from any other ground for referral because they can follow the young person
right into their adult life, particularly where it links to employment. So I

suppose that’s always in my head.”

“If a child accepts an offence ground there are on-going consequences for
them beyond the children’s hearings system. That has not been removed by
the new legislation so we still have to remind young people that the
acceptance or establishment of these grounds may form a record which a

future employer may be entitled to see.”

However, the study suggested that the extent to which reporters take those
consequences into account within their decision-making practice varies. Partially, it
appears that this is because SCRA’s practice direction expressly precludes reporters
from doing s0.”*” Although the study suggested that, in general, reporters comply
with practice guidance implemented by SCRA, interestingly, this was an area

wherein levels of compliance were found to vary.

%0 SCRA (2013) (n.23) at p. 6.
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A few interviewees appeared to wholly conform to the SCRA’s practice direction,
suggesting that they do not take into account the punitive consequences of offence

referrals within their decision-making practice:
“The consequences don’t come into my decision-making, no.”

These interviewees tended to emphasise that their decision-making is characterised
by the perceived necessity for compulsory measures of supervision, the wider

consequences arising from the referral being an irrelevant consideration:

“No the consequences are not a relevant consideration. You just have to think

— does this child require compulsory measures of care?”

However, not all took such a narrow view, with a majority of interviewees admitting
that their decision-making is influenced, to varying degrees, by the punitive
consequences of offence referrals. Some adopted an intermediate position, conceding
that they do consider the consequences of the referral, but the perceived need to
bring the child within the statutory system is the determining factor of their decision-

making:

“ ... In the initial stages to some extent the consequences would be relevant
but, for me, the important thing would be — can this matter be dealt with in
other ways or is it necessary to bring a child within the children’s hearings

system? So we do make some difficult choices sometimes . . .”

In this way, interviewees felt that the punitive consequences of an offence referral
were relevant when assessing, on balance, whether to arrange a children’s hearing or

whether the child’s needs could be met through the provision of voluntary support:

“There’s lots of different and sometimes competing things to consider and
it’s always about weighing up on balance sometimes — what’s the better thing

to do here?”

Although these interviewees did say that they would take into account the fact that
the child would acquire a criminal record, they made clear that those consequences

would not prevent them from arranging a hearing on offence grounds, if compulsory
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measures of supervision were deemed to be required. Moreover they linked these
considerations to the no order principle, assessing, on balance, what was perceived to

be better for the child:

“I suppose it’s maybe a kind of later thought. Sometimes you do think — what
are the consequences of this referral? Because you do think of every aspect
and I suppose it is something that I have been mindful of in particular cases.

99 99

But it wouldn’t stop me if I thought it was necessary.

However, other interviewees suggested that the punitive consequences of offence
referrals were more influential and could, in fact, be determinative to their decision-

making:

“I think the disclosure requirements do directly affect decision-making and I

think any reporter would be lying if they said it didn’t.”

“I do take the consequences into account. I absolutely do, rightly or wrongly.
Good question but I would, if I could, avoid bringing a child to a hearing on

offence grounds for that reason.”

Again, some interviewees suggested that they might use their discretion to “convert”
an offence-type referral into a care and protection or conduct-type referral, in light of
the punitive consequences. This finding links directly to the theoretical material
presented in Chapter 4, specifically, labelling theory, in the sense that the
consequences of offence-type referrals were perceived by interviewees to be
“stigmatising,” and, so, the reporter might work against that stigma in practice by
choosing to refer the child to a hearing on the basis of an alternative care and
protection or conduct-type ground.”' These interviewees suggested that, generally,
they try to avoid arranging hearings on offence grounds and thus indicated that care
and protection and conduct-type grounds are commonly deemed to be more

appropriate by reporters:

“The Rehabilitation of Offenders Act . . . it does affect my decision-making.

It absolutely does. If I was being honest, it’s very rare that I would bring a

%! See, Chapter 4, at 4.4.
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child on offence grounds solely. Being quite liberal about it and knowing the
consequences of being referred on offence grounds, it may very well be that I
have the evidence to bring a child for offending but I’ve also got evidence
that the child’s not attending school regularly, or is beyond the control of the
relevant person, or is abusing alcohol or a controlled substance. So I have no
further actioned the offending and brought the child into the system through
the civil grounds. So that, for me, plays in my mind when I’m thinking about

the benefits to the child.”

“Strictly speaking, if 1 have enough evidence and I know that there’s a
requirement for compulsion but I can find something else that doesn’t have

the negative effects on the child then why wouldn’t I do that?

“We’re always anxious not to bring children in on offences, where possible.
And normally when there is offending, we can normally find other concerns
to bring it in on — lack of school attendance, beyond control, misuse of

alcohol or drugs.”

Most interviewees were particularly conscious of the fact the child’s future
employment opportunities could be limited by acquiring a criminal record. It appears
that where the reporter is aware of the child’s future plans, and those plans would be
compromised by an offence-type referral, then the consequences of that referral are

taken into account by the reporter:

“Well I suppose it can influence decision-making. For me it was relevant for
a young man, for instance, who wants to get into the army. Because it
certainly would really harm his career prospects if he got offences for assault

and all the rest of it. So it sometimes does affect our decision-making.”

“Not predominately, however 1 do consider it. And I will consider it to the
extent that, for example, if [ have a child who’s on supervision and there are
some offences coming in and they’re minor and the social worker’s saying to
me — yeah, he did this but it’s a minor matter and he was drunk at the time, he
regrets his actions and he’s about to try and join the army. In that situation, I

look at that and I go — I hear what you are saying and this might affect his
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ability to get into the army and he’s not been in trouble before. So he’s going
to just come in and I’m going to have a wee word with him, rather than going

to a hearing for offences.”

However given the limited life opportunities that are typically available to children
who engage in offending behaviour, some interviewees suggested that the punitive

consequences are both a relevant and common consideration of the reporter:

“It is a big deal and it rears its head for a lot of children who’ve got very

limited job opportunities and want to join the army.”

The study, however, suggested that there is a direct link between the seriousness of
the offence committed by the child and the extent to which reporter decision-making
is influenced by the punitive consequences of an offence-type referral. It appears the
more serious the offence, the less likely the reporter will be influenced by those
consequences and the more likely a hearing will be arranged. In fact, a few
interviewees regarded some form of disclosure necessary regarding the commission

of serious violent offences by the child:

“But in terms of the higher tariff offences, such as rape or sexual assault and I
think wilful fire-raising is another one that’s kept on, I don’t have a massive
difficulty with those being kept on — just in terms of the absolute serious
nature of the offence. And I’ll give you an example of that. [ mean last week
we had a joint referral to the fiscal where it was a rape, a 13-year-old raping a
12-year-old. And there’s a bit where you’re sort of saying — well, the 13-year-
old was fully aware of what he was doing. He was fully aware he was
committing a serious crime and there has to be some repercussions to that.
And, you know, whilst he might not get a custodial sentence, there’s still
some consequences to that in terms of his future. Because you have to . . .
there’s a bit where you have to consider public protection and you have to
consider the risks, the possible risks that certain folk may pose to others later

2

on.

Under such circumstances, some interviewees felt duty bound to arrange a hearing

on offence grounds, simply due to the gravity of the offence committed. A few of
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these interviewees talked about “sending a message” to the child, again introducing
justice-orientated notions of responsibility and accountability in relation to children

who offend:

“I very rarely bring offences but, on occasions, it is necessary. I think in those
isolated occasions, where the event is of such magnitude, then I think it
would be more detrimental in the message being sent if [ were to no further

action the offence and bring it in as something else.”

“I have one case that I’'m going to bring offence grounds for because it’s a
sexual offence and a serious offence. And that really requires to be dealt with
by the hearing because the child really needs to be held to account to assist
the child not to behave like that again and really to understand the
significance of that. But I mean that’s a case where the child is actually
already subject to supervision for issues of chronic parental neglect and has
been in the system for a long time. So that’s an example of — he’s in the
system, he’s on care grounds, however he’s had several offence referrals and
they’ve not been brought before a hearing but his behaviour is escalating and

it’s time.”

It appears from the study that where children persistently offend or where patterns of
offending are perceived, by the reporter, to be escalating then offence-type referrals
may be pursued as a measure of last resort. This reluctance, in itself, is a very
important finding as it suggests that reporters are aware of, and even, at times,
actively work against, the contradictions in approach towards offence referrals that

do not align with the Kilbrandon ethos.

In light of the complex needs and typical backgrounds of children who engage in
offending behaviour, most interviewees generally regarded care and protection or
conduct-type referrals as being more appropriate than offence-type referrals for the
vast majority of children referred to them. Indeed, the disclosure consequences of
offence referrals are regarded by this thesis as a punitive anomaly within the practice
of the CHS: a view which the vast majority of interviewees shared. Whilst a few

interviewees said that they did not take into account the punitive consequences of
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offence referrals, this was a minority view. The majority admitted that these did
affect their decision-making practice, despite SCRA’s practice direction explicitly
stipulating otherwise. Many described “converting” offence-type referrals into care
and protection or conduct-type referrals, attempting to mitigate the adverse
consequences of their referral of children to hearings. Exceptions were identified
around the commission of serious violent offences, where some reporters felt it was
essential to arrange a hearing on offence grounds. However, in so doing,
interviewees discussed notions of accountability and responsibility in relation to the
offence committed, indicating further tensions and contradictions in practice relating

to offence-type referrals.

7.1.D: BETWEEN OFFENCE AND CARE AND PROTECTION: CONDUCT REFERRALS

In exploring differences in gatekeeping decision-making based on referral type,
interviewees confirmed the existence of a discrete sub-category of conduct grounds,
within the broader umbrella of care and protection grounds. These findings are of
fundamental importance since they provide an evidential basis for the original
conceptualisation of the s. 67 grounds, posited in Chapter 2.”** As such, the study
confirmed that there are three major referral types within the current practice of the

CHS, namely offence, care and protection and, crucially, conduct:

“Well we colloquially call some of them the conduct grounds so we already
naturally do that. You know, the new (m) ground specifically about the
child’s conduct, the offence ground would obviously come under conduct and
beyond control is in there too. Misuse of alcohol and drugs too — anything

that kind of portrays a behaviour pattern.”

Some interviewees were of the view that there is a clear divide within the s. 67
grounds between those which relate to the care of the child and those which relate to

the conduct of the child:

“I think that’s quite interesting and I think there’s definitely a care/conduct

divide.”

%2 See, Chapter 2, at 2.5.A.
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“Yes. I think there i1s a clear divide between care and conduct within the

grounds.”

“I think there probably is a divide in the grounds, yeah. There are the ones
that more obviously focus on the child’s behaviour and the ones that
obviously focus on the care of the child and what the child is being exposed

2

to

However, other interviewees did not think that the issues of care and conduct could
be meaningfully separated out and, rather, thought that the divide within the s. 67

grounds more appropriately referred to age:

“Is there a divide? I wouldn’t say there’s a divide between behaviour and care
because it’s often the case that what was at 5 years a lack of parental care is

now at 14 years an out of control child. So it’s all related.”

The vast majority of interviewees agreed that care and protection grounds are
typically applied to younger children, whereas conduct grounds are typically applied

to older children:

3

¢ ... I think the divide is around about age. You’re talking about children
under the age of 8 say would be more in terms of the care and protection
grounds — lack of care, exposure to risk in terms of other people’s behaviour.
And then beyond that, you’re looking at the child’s own behaviour — beyond
control, school attendance, their own conduct whether they’re misusing

substances or offending. There is a very clear divide.”

“I suppose depending on the age of the child there is perhaps a divide because
when you’ve got smaller children it’s clear that a lot of it is a lack of care but
when you get them older then the presenting issues are more likely to be that
they are beyond control or they are offending or they are taking drink and

drugs. And then the focus tends to be on the child and their behaviour.”

On analogy with decision-making for offence-type referrals, it appears that a similar
shift in gatekeeping decision-making focus and emphasis applies to conduct-type

referrals. A few interviewees indicated that, primarily due to the age of the child,
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they would be concerned with the child’s reaction and response to the referral, and
the child’s willingness to cooperate and engage with measures of intervention when
assessing the perceived need for compulsion. Similarly to offence referrals, conduct-
type referrals were found to involve a shift in decision-making focus from parent to

child:

“So we do draw, to some extent, distinctions because normally by the time
you’re specifically considering which ground to go forward with you’ve got
sufficient information to be directing it. You usually know which way the
referral’s going and where the emphasis is — is this a shortfall in the parenting
or is this perhaps a product of parenting in the past but a conduct issue by the
child which needs to be dealt with at the moment? In which case, what’s the

child’s response? Is the child willing to cooperate and engage?”

However, it should be emphasised that the shift in decision-making focus was far
less clear regarding conduct-type referrals. Many stressed that care issues typically
underlie conduct issues and so regard it as inappropriate to draw any distinction
between care-type referrals and conduct-type referrals. In this way, they generally
viewed the conduct of the child as a manifestation of underlying issues relating to
that child’s care. The study therefore suggested that, depending on the age of the
child, similar (or even identical) concerns can typically be dealt with under different

types of s. 67 grounds:

“I mean one example would be a child of 6 years old who’s referred to you
from school for failing to attend school. Now a 6 year old, in most reporters’
opinions, will not be brought to a hearing (for this reason) because you would
expect a parent to ensure that the child is attending school. But if that child is
then 12 years of age and the same thing’s happening, you would take that
child to a hearing... because they should be able to get themselves to school

without their mum and dad. So there is an age division.”

In exploring these issues, some interviewees raised very interesting ideas about the
location of responsibility or, even an implied placement of blame, within the s. 67

grounds themselves. It appears from the views of some that responsibility for care
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and protection-type referrals is regarded as being located with parents, whereas
responsibility for conduct and offence-type referrals is regarded as being is located

with the child:

“The ones mainly that I use are lack of care grounds and school attendance
grounds. My view is always that if a child is young then it’s a lack of care,
whereas if the child is older and voting with their feet then it’s school
attendance. Because it’s your responsibility as a parent to get your child to
school up to the age of, probably I would say maybe 13 or 14 but thereafter it

takes on a different quality.”

A few interviewees directly addressed this tension between issues of care and
conduct, stressing that the age of the child simply led to a different manifestation of
their needs, thereby supporting a unitary approach towards care and conduct-type

referrals:

“That divide is something that comes up quite regularly and I find it as well
with outwith parental control. If young people don’t come to our attention
until they’re 14, and by that point they’re outwith parental control, four years
earlier they could’ve been a lack of parental care. So sometimes you feel
you’re playing a bit of a blame-shifting game, which isn’t always

comfortable.”

“I always struggle with parental control and lack of care. In those cases
where a child is demonstrating behaviours which are indicative of a lack of
care but you can’t get the evidence to link it, I often feel very uncomfortable
bringing a child to a hearing for being outwith parental control. It’s as though
you’re blaming the child and you know perfectly well it’s not the child’s
fault.”

“The sad thing is that quite often, by the time you’re dealing with a teenager,
the need is so entrenched. The behaviour of the child is so extreme that it’s

completely shadowing the fact that, underneath, this is just a needy child.”
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Interestingly, one interviewee described conduct issues on the part of the child as

simply being a “grown up” lack of parental care:

“There definitely is a correlation between the age of the child and the
grounds. I mean if you’re looking at a 14 year old who’s told his head teacher
to F-off; he’s beating up his fellow students; he’s vandalising in the
community; he’s told his mother she’s a mad cow, then you’re going to be
bringing him to a hearing on outwith control or behaviour grounds. Whereas,
really, you could look at it all and think — this is a lack of care. But a 14 year
old will never be brought on a lack of care, which is sad. But the reporter will
normally think — well, this is just a lack of care but a grown up lack of care,

that’s all.”

These ideas are notable because, in principle, children can be brought to hearings on
any s. 67 ground;”* yet the findings of the study indicate that children are defined or

44
“made up”9

in different ways, through the prism of the age-appropriate referral
type. Whilst interviewees indicated that teenage children could be referred to
hearings on care and protection grounds, and that care issues generally underlie all
referrals to the reporter, conduct-type referrals were perceived to be more common

and, indeed, more appropriate due to the age and autonomy of such children:

“Often a lack of parental care, the kind of causative agent for the child
coming to the attention of services, might be more difficult to prove when a
child is a teenager because the child at that point has some autonomy — they
can vote with their feet or argue back or whatever. And therefore how do you
bring that child into the system if they have significant needs and compulsion
might be required? And so you’re then left looking at beyond control, for
example, but you can take that right back to — well, he’s beyond control only
because he didn’t have the appropriate boundaries and provision of care in

the early years.”

“I think conduct grounds are in many ways easier for young people and

families to understand and deal with positively than care and protection

3 Except the offence and truancy ground to which an age limit applies: See, 2011 Act, ss. 67(2)(j) & 67(2)(0).
% See, Chapter 4, at 4.2.B.
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grounds. Lack of care for an adolescent is a really difficult concept but it’s
also something that can be very, very hard for them to accept. And, given that
the grounds would be read to them — sometimes grounds which are about
them and their behaviours are easier for them to process and deal with and
manage, rather than grounds which really have nothing to do with them at

all.”

Some interviewees linked these ideas specifically to the “visibility” of concerns
about teenage children, supporting the general view that similar needs simply

manifest differently as children get older:

“I think the conduct grounds possibly do become more relevant because
that’s what children’s services are seeing in adolescents who aren’t already
known to the system. And it may be that the home is something that people

haven’t had sight of, they haven’t been near.”

“I suppose it’s different manifestations of probably the same problems and
it’s to do with the visibility of those problems. So when children are younger
it’s health visitors and primary schools that are reporting concerns. Once they
get a wee bit older, it’s the police that are bringing them home every other
night but it’s the same underlying issues — you’re just getting a different

manifestation.”

The study suggested strongly, that issues of care and conduct cannot, and should not,
be separated out within the practice of the CHS. The vast majority of interviewees
stressed the striking similarities between children referred on the basis of care and
conduct issues. In fact, interviewees indicated that they are exactly the same

children, simply at a different stage and of a different age:

“I think there’s a division between older children and younger children but I
wouldn’t say that necessarily relates to behaviour and care. Because I think
that in our work, those things go hand-in-hand — it’s the essence of what we
do. And quite often beyond parental control and lack of parental care go

hand-in-hand. They’re the flip side of each other and are mutually causative.”
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“Well I suppose a lot of the time I link care to conduct, and know my other
colleagues do as well. So the reason that the child is behaving in a particular

way is because of the lack of care stuft.”

Interviewees appeared to adopt a very holistic approach towards conduct-type
referrals and highlighted the artificial nature of a care-conduct divide. Such a divide
was viewed as arbitrary in light of the child’s underlying needs and some referred to
the ethos of the system to support the adoption of a unitary approach between care-

type referrals and conduct-type referrals:

“I suppose in one reading there can be a divide in the grounds but I think that
the whole ethos of the system is that it’s all about addressing the child’s
needs — whether their needs are being presented because of their own
behaviour or because of someone else’s behaviour. It’s still all about
addressing that child’s particular needs at the particular time, regardless of

the ground.”

Whilst the study identified a discrete category of conduct grounds, the majority of
interviewees regarded any practical divide or theoretical distinction between care-
type referrals and conduct-type referrals as artificial and inappropriate. The vast
majority of interviewees acknowledged that there is a divide within the s. 67 grounds
relating to age, whereby younger children are typically referred on care and
protection grounds and older children are typically referred on conduct grounds.
Similar to offence-type referrals, the differences in approach were said to be related
to the age and autonomy of children and a slight shift in decision-making focus and
emphasis was detected in relation to conduct-type referrals. However, the vast
majority of interviewees rejected such an approach, involving a shift in focus and
location of responsibility from parent to child, and emphasised the inherent
contradictions within it. Interviewees thus advocated a holistic gatekeeping approach
and stressed the need for a unitary approach towards care-type referrals and conduct-
type referrals in practice. These significant findings suggest that reporters are
subservient to the Kilbrandon ethos. However, simultaneously, the findings indicate
that reporters struggle to reconcile the autonomy of older children with behavioural

issues that are fundamentally rooted in historic, or on-going, care issues. As such,
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these findings contribute to the over-arching argument of this thesis: that there is a
dichotomy between those referrals that relate to the care of the child and those which

relate to the conduct of the child in the practice of the CHS.

7.1.E: THE ETHOS OF REPORTER DECISION-MAKING

Overall, the study detected an extremely strong philosophy underlying the decision-
making practices of reporters. Without exception, reporters described their practice
as aligning with the Kilbrandon ethos. Indeed, all interviewees presented as being
both supportive and mindful of the Kilbrandon ethos in exercising their gatekeeping

functions.

“What we frequently find is that children who are referred to us for
offending have been the exact same children who years before have been
referred to us for care and protection reasons. And I think we are always quite
mindful, therefore, that the needs not deeds approach of the system is entirely

appropriate for that very reason.”

Moreover, the experience of all interviewees confirmed the basic underlying

similarities between all children “in trouble”:
“They’re the same kids. They are frequently the same children.”
“Ultimately they’re the same children: they are the same children.”

“They are both often very vulnerable children. They absolutely can have
come from very similar backgrounds where there may have been subject to
lack of parental care, abuse, lack of positive role models in the family. So
children that are coming to a hearing, no matter what basis they are coming in
on, are often very vulnerable children who have either been emotionally

damaged or physically or sexually abused over the years.”

“I think the two are inextricably linked. I think it would be rare for us to see a
young person who offends out of the blue for no apparent reason, I dare say it
happens but it’s very unusual. And I think that’s one of the strengths of the
system that you’ve got to look at the whole child and their behaviour in

context because you just can’t justify looking at their actions in isolation.”
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As a result of the common needs, backgrounds and experiences of children referred
to reporters and hearings, none of the interviewees regarded themselves as viewing
or dealing with different referral types in a dissimilar manner. In this way,
interviewees believed that their decision-making practice reflected a unitary

approach towards all children, irrespective of referral type:

“I would say that my decision-making is the same because I don’t view them
differently. You only have to look at a child’s history to see that very often
their early life experiences are what lead to the offending in the long term.
So, no, I wouldn’t differentiate between them. A child who is offending is

every bit as needy as a child who’s been neglected.”

“Yes it’s the same. I don’t really draw any distinction. As far as I’'m
concerned, if the child is in need of care, protection, guidance or control, it’s

immaterial if it’s offending or care related.”

“I would say my decision-making is pretty much the same, yeah. Because it’s
really about our ethos, which is about children’s needs not deeds and that’s

certainly what I’m bearing in my mind.”

However, the findings of the study demonstrate that reporters do in practice treat
different types of referral differently, particularly offence-type referrals and, to a
lesser, but nevertheless notable, extent, conduct-type referrals. Crucially, this serves
to emphasise the over-arching dichotomy between care and conduct issues within the
practice of the CHS. To some extent, reporters are aware of the tension between care
and conduct in practice. Indeed, this tension was specifically discussed by many
interviewees in relation to conduct-type referrals, where a shift in focus and location
of responsibility from parent to child was explicitly rejected. However, the study also
served to emphasise that significant differences in process and practice apply to
different referral types, particularly offence-type referrals. It therefore highlighted

contradictions in reporters’ views and practices.

These tensions or contradictions are underlined by the general reluctance of reporters
to refer children to hearings on offence grounds. A clear discomfort in pursuing

offence referrals was demonstrated by the views of many interviewees, who
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indicated that, wherever possible, alternative care and protection grounds would be

pursued:

“I’m less likely to bring a child to a hearing for offence grounds than for any
other, except where . . . well no, not except anything — that’s just a general

statement that [ would make.”

“We’re always anxious not to bring children in on offences, where possible.
And normally when there is offending, we can find other concerns to bring it
in on — lack of school attendance, beyond control, misuse of alcohol or

drugs.”

A similar sentiment also appeared to motivate the practice of many interviewees of
“converting” offence-type referrals into care and protection or conduct-type referrals.
As such, a critical finding is that offence-type referrals are pursued as measure of last
resort within the CHS in light of the contradictions in policy and practice that apply
to them. Overall, the findings of the study indicate that the referral type assigned by
the reporter influences the gatekeeping decision-making practices thereafter adopted.
Whilst the interaction between the referral type and decision-making process, focus,
considerations and quality was found to be most pronounced in relation to offence-
type referrals, the study highlighted similarities in approach towards conduct-type
referrals. In this way, the study demonstrated clearly the fundamental tension
between referrals relating to the care of children and referrals relating to the conduct

of children in practice.

7.2: PERCEIVED DIFFERENCES IN DISPOSITIVE PRACTICE BASED ON REFERRAL
TYPE

Having established that the assigned referral type directly influences the gatekeeping
decision-making practices of reporters, this section considers whether a similar
interaction arises between the referral type and the decision-making and disposal
practices of children’s hearings. Whilst this section presents important findings on
the ultimate consequences of the designation of referral types by reporters, it bears
repeating that these findings are based entirely on the views of those reporters

interviewed, rather than being based on the views of panel members themselves. It is,
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therefore, possible for this thesis to identify only perceived differences in dispositive

practice based on referral type.

Nevertheless, this section presents findings which suggest that the assigned referral
type is perceived to be capable of directly influencing the decision-making and
disposal practices of children’s hearings. These findings relate directly to the
theoretical material presented in Chapter 4, evidencing an observed interaction
between the designation of referral types by reporters and the ultimate disposal of
those referrals by hearings. Coupled with the findings presented above, on the
interaction between the referral type and gatekeeping decision-making practice,”*
this section contributes to the argument that referrals within the CHS are interactive
human kinds.”*® In particular, this argument is constructed via the presentation of
findings relating to “punitive” referral treatment that is perceived to apply to both
offence and, notably, conduct-type referrals, and findings on an observed shift in
decision-making focus, from parent to child, in respect of both. The section
concludes with findings on the dispositive approach of children’s hearings, which
suggest that the gravity of the referral, rather than the referral type, is perceived to

influence the disposal.

7.2.A: “PUNITIVE” REFERRAL TREATMENT
The views of interviewees indicated that the designation of referral types by reporters
has a broad impact, potentially capable of influencing the dispositive decision-

making practices of panel members at hearings:

“I would like to say routinely that the type of referral doesn’t make a

difference to the hearing but sometimes, I’ve got to say, it does.”

The general treatment of referrals was perceived by interviewees to be largely

dependent on individual panel members:

“It depends very much on your panel members and their kind of quality and
experience. You can certainly have panel members that can be quite

hectoring but others can be really good.”

% See, Chapter 7, at 7.1.
%6 See, Chapter 4, at 4.4.

237



Some interviewees stressed the authority of panel members to conduct hearings as
they see fit and, in particular, highlighted the important role of the chairing panel

member to conduct the hearing in an appropriate and constructive manner:

“It totally depends on the panel members. I think panel members (and who
am I as a children’s reporter to criticise) have been given that authority — it’s
enshrined in the legislation. The way that Kilbrandon envisaged the system
was that it was people from the local community who would make decisions,

expressing their own values and their own beliefs.

“A lot of that is to do with the dynamic of how the chair conducts the hearing

and how they control the room.”

However, a majority of interviewees felt that the type of referral could significantly
affect the tone of the hearing. In particular, punitive attitudes were perceived to apply

in relation to offence-type referrals:

“On some occasions — yes, there’s a difference in approach towards offence
grounds. It would come down to individual panel members but certain panel

members will adopt a finger-wagging approach.”

“I have seen some panel members be more retributive with older children

who are offending.”

“Unfortunately, yes, there is a difference in approach towards offence
referrals. And I think because we use lay people . . . there’s advantages and
disadvantages to that. They have to go under apparently quite rigorous
training and selection but you do see panel members wanting to chastise
children and that’s not their role. I think that’s really inappropriate because if

it was as simple as that then we wouldn’t be at a hearing.”

Some interviewees suggested that panel members find it difficult to reconcile the

welfare-orientation of the CHS with offence-type referrals:

“I have to say my view and my experience is that they do, sadly, act

differently with children who are at a hearing for offence grounds. It’s very
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difficult for some panel members to remember and recall that they are a

welfare-based system at that point.”

“I think sometimes it’s lost in translation that, regardless if it’s offending or
care and protection, it’s all a welfare-based system and not a punishment-

based system.”

However, notably, the study found that introduction of punitiveness was not
restricted to offence-type referrals, but was also perceived to apply to conduct-type

referrals. This was regarded as particularly inappropriate by many interviewees:

“I think there’s an unfortunate tendency for panel members to go into what I
would call punitive language — not necessarily punitive disposals but
certainly punitive language is used more commonly with offence grounds

and, in fact, all behaviour grounds.

“Panel members tend to be much harder on children who are acting in
defiance of either authority or, particularly, their parents. If you have a young
child who is being, for instance, neglected then the panel will try and be in
some ways supportive of the parents and try and encourage them to do better.
However they tend to go into angry parent mode with children who are
offending. And it’s not just with offence grounds, it’s also with the out-with
control grounds, alcohol and drugs grounds and even, I would have to say,

the (m) ground children.”

Whilst the views of interviewees suggested that most panel members are, at the very
least, aware of the Kilbrandon ethos, a majority felt that more training is required in
order for offence-type and, in particular, conduct-type referrals to be dealt with in a
more appropriate manner at hearings. However, some thought that considerable
improvements had been made regarding the training of panel members so as to avoid

punitiveness in their approach towards offence-type referrals:

“I would have answered that question differently when I started here. But I
think that panel members are very well trained now. I would say that the

modern panel member is much more able to acknowledge an offence but deal
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with it in the same way they would a lack of care case. So I would say that
we’ve moved quite far away from those uncomfortable hearings, which were
about finger-wagging and secure accommodation threats. I do feel that we’ve

moved away from that.”

The perception of punitiveness identified by the study is noteworthy, not least since
it significantly conflicts with the Kilbrandon ethos. The findings therefore suggest
that work must be done to strengthen observance to the Kilbrandon ethos within the

CHS, particularly where referrals relate to the child’s behaviour.

7.2.B: DECISION-MAKING Focus

Echoing the findings on gatekeeping decision-making practice,”*’ a shift in decision-
making focus, from parent to child, was perceived by interviewees to apply when
hearings consider offence-type referrals. A majority of interviewees identified this

general shift in decision-making focus:

“I mean I definitely think it changes depending on the type of referral and it’s
interesting. Panel members will focus much more on the child where it’s
offences and not so much on the parents. But, in fact, the ethos of the system

means that they should be focussing on the parents as well.”

Some interviewees believed that it was legitimate and, indeed, necessary for panel
members to alter their decision-making focus on the basis of the stated s. 67 ground.
They considered that the referral type determined the starting point of the discussion
at hearings but were of the view that, thereafter, panel members focus primarily on
the welfare of the child and necessity for compulsory measures of supervision. This
seems to reflect the views of interviewees that the s. 67 grounds and, in particular,
the statement of grounds provide a framework for decision-making at hearings,”**

and thus guide the decision-making of children’s hearings:

“I think it’s necessary for certain grounds to look at what’s happening in a
different way. But I think all that does is it alters the kind of focus of the

starting point for the discussion — the discussion itself becomes the same.”

7 See, 7.1.B, above.
o See, 6.2.A, above.
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“The panel are ultimately there for the child’s welfare and they know that.
The same criteria apply for compulsory measures being made, no matter what
ground the child’s come in on. So I think the panel deals with it the same in
relation to the criteria that has to be applied. However, of course, they will
deal with the child differently perhaps in relation to the type of ground

they’ve come in on. So the dynamic can sometimes be different.”

As with the general tone of the hearing, a majority of interviewees believed that the
shift in decision-making focus, from parent to child, was not limited to offence-type
referrals but was also perceived to apply to conduct-type referrals. In particular,
some were of the view that any referral relating to the child’s behaviour tends to
result in the assignation of responsibility to the child. As such, the study, again,
suggested that decision-making practice within the CHS serves to “responsibilize”
not only children referred on offence grounds, but also children referred on conduct

grounds:

“I think any grounds which are coming to the hearing about a child’s own
decision-making can be different in that more responsibility is passed to the

child for changing and altering that.”

In fact, a few interviewees believed that any referral relating to the conduct of the

child tends to result in the child being blamed for their behaviour by panel members:

“Yes, it often does change things but I wouldn’t say that’s exclusive to
offence grounds and I think it applies to all grounds where there’s almost an
implied placement of blame on the child. So if you’ve got a young person
who’s been brought in on outwith control and you know that they have a
horrendous family background, that person can get quite a hard time for their
behaviour and that is all quite uncomfortable. The same as the young person
who comes in with offences quite often can get a hard time for their
behaviours, even when the background circumstances are narrated in the

report.”

The observed imposition of blame, whether on the child or parents, is particularly

noteworthy since it follows from the ethos and reasoning of the Kilbrandon Report
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that the hearing should not be imposing blame per se on anyone. Indeed, this
perception of the imposition of blame on the child was regarded by a few

interviewees as particularly inappropriate:

“From my perspective, the reason that the children are there is largely
because of their parents and I mean quite often the parents’ behaviour is

ignored or tolerated and the children are essentially blamed.”

3

‘... Putting blame upon young people and maybe not taking into account

their full circumstances just can be a bit uneasy.”

Some interviewees highlighted the arbitrary nature of the perceived shift in decision-
making focus, from parent to child, in respect of conduct-type referrals, not least
because reporters primarily regard conduct referrals as a manifestation of underlying

care issues for which responsibility rests with parents:

“Hearings could maybe, in school attendance cases, put more responsibility
with the parents, rather than the child, and recognise that this situation usually
comes from the parent. Not always, I mean you can get older children who
are voting with their feet but quite often it comes from the parents but
because it’s truancy grounds there can be too much emphasis on the child. So

yeah — the focus can definitely be different.”

“In hearings, if you have school attendance grounds then the discussion is
frequently focussed on the child. And we have to remember I suppose that the
grounds will direct the discussion in some ways but they’ll often go straight
to the child — why are you not attending school? Now, for me, that’s about
identifying where the shortfall is and that’s often a parenting issue. So the
ground can massively change the dynamic or tone of which way the

discussion in the hearing goes.”

In fact, due to this perceived shift in decision-making focus and emphasis, some
interviewees explained that they expressly avoid referring children to hearings on
conduct grounds. It appears that this is because reporters are aware that the referral

type can influence the hearing and result in inappropriate focus on the child:
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“I think the younger the child then the more likely we would try care and
protection grounds, rather than a behaviour ground. So for example if a child
is 5 years old and is not going to school, although we could technically bring
that in on a failure to attend school we are conscious that it can be set up to be
about — oh, why are you not attending school? And for a 5 year old that’s
totally inappropriate. So we would be bringing that in as part of a lack of care

ground because I do think it can influence the hearing.”

The views of some interviewees therefore suggested that a holistic approach towards
decision-making is not, in their opinion, taken by panel members. Moreover, the
general quality of that decision-making, with repeated references to “blame” and
“responsibility” was regarded as punitive in nature, thereby suggesting that the
approach of hearings is perceived to be better suited to a justice, than welfare-based
approach. Although a minority view, not all interviewees suggested that hearings

adopt a retributive style of decision-making:

“However I think that hearings are very good at putting everything in context.
So there’s no blame attached to anybody in particular. There’s a set of
circumstances or facts which are accepted by everybody to be true and the

hearing seeks to find a way to move on from that without attaching blame.”

Just as the shift in focus and emphasis in reporter decision-making was said to be
related to the age and capacity of children typically referred on offence-type and
conduct-type grounds, so too was the perceived shift in focus and emphasis of
children’s hearings. Particularly, interviewees suggested that because children of
different ages are typically referred on different types of s. 67 grounds, this could
have an impact on the discussion and consideration of the referral by panel members.
Some interviewees regarded panel members as adopting a more direct approach
towards offence and conduct-type referrals, since children subject to those referrals
tend to be older with the capacity to participate in the hearing, and even take on a

degree of responsibility for their actions:

“I think sometimes the questions that are asked of a young person at the

older age of the spectrum are more direct. It’s less about trying to cajole a
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view out of them and it’s more — why are you not? Why do you not? Because
the hearing, I think, are responding to the fact that the child’s making choices
which are having an impact on whether or not the outcomes are being

achieved.”

“And I would say also that when it is behaviour, the spotlight is very much
on the child especially the teenage child. And the hearing will probably

expect more responses or perhaps will direct more questions to the child.”

A minority of interviewees did not necessarily regard this as inappropriate. One was
of the view that a direct and focussed approach towards such referrals may well be

required:

“And I do think there’s a place for it because the children’s hearings system
can’t be afraid to tackle these issues head on. If panel members want to speak
directly about the incident or victim, then I don’t have a problem with that.
So the tone can be very different but I think on some occasions, where it’s
appropriate, the tone quite rightly has to be different. And I think the panel
has the right to ask those difficult questions.”

By contrast, other interviewees disagreed. Rather than perceiving panel members as
adopting a direct approach, some regarded them as lacking in pointedness when
dealing with offence referrals. The perception of those interviewees was that panel
members can “shy away” from addressing the child’s offending behaviour at

hearings:

“I think panel members find hearings on offence grounds more difficult to
deal with and I think there’s probably a need for more training of panel
members. I’ve particularly found that if a case is remitted for proof on
offence grounds, the grounds are then held established and remitted back, the

panel members tend to shy away from addressing them.”

“Sometimes they’re very bad at addressing the offending behaviour. They’ll
skirt about the issue and ask the child how they’re getting on at school, which
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is their favourite topic, instead of trying to address what the behaviour is

about.”

Moreover, some interviewees believed that panel members could be frustrated by
children who are persistently referred to hearings on offence grounds, particularly in
light of a perceived lack of effectiveness in addressing such children’s needs and

resolving their behaviour within the CHS:

“I think it can be really difficult if a young person is persistently offending
because finding the reason for that can be very difficult and can take a long
time. And people can get very frustrated with that and with those discussions,

which appear to them to be the same discussions over and over.”

“It probably does change the hearing because by the time we’re flagging a
child up with offences, they’ve probably come through the system for other
reasons. And so the child will be known and there will probably be other
offences and so, you know, there will be a chronology before a hearing. So [

think there is a different flavour.”

Some interviewees had an impression that panel members have “given up” on
children persistently referred on offence grounds, and believed that there is a view

held that the CHS has little to offer such children:

“It’s about understanding a child’s needs and about also what we can and
can’t do for them. It feels as though panel members aren’t invested as much

in children who are offending but that’s just my personal opinion.”

These findings illustrate starkly the perception of reporters that offence and conduct-
type referrals are dealt with in a different manner to care and protection-type
referrals by hearings in practice. Such difference in treatment was perceived to be
characterised by a shift in decision-making focus, and location of responsibility,
from parent to child. As such, these findings advance the central argument of this
thesis: that the CHS is not operating in a unitary manner since differences in practice

apply to different referral types.
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7.2.C: DISPOSITIVE APPROACH
Although interviewees believed that the tone of the hearing, the focus and quality of
decision-making could be influenced by the type of referral, they did not have the

impression that the assigned referral type affects the ultimate disposal of the case:

“Whether it’s offence or care and protection changes the dynamic of the
discussion but I don’t think it changes the disposal or influences whether or
not compulsion is then needed. It’s kind of like how we go about our
investigations as reporters. We might go from two different roads but we’ll

get to the same end point. I think the hearings do exactly the same.”

“I am not aware of there being a kind of lenient attitude towards any
particular set of grounds. So it’s not — oh well, if they’ve been brought on
those grounds then they’re more likely to be discharged or less likely to make
a CSO. I think it’s probably more to do with the types of cases we see. I think
the lack of care cases that we see these days are far more likely to result in

children being removed.”

Some interviewees suggested that hearings could be influenced by the gravity of the
referral, or by the supporting facts specified in the statements of grounds, rather than

the referral type at the disposal stage:

“I don’t think the grounds influence disposal but I think the statements of fact
are highly important. Let’s assume we’ve either got grounds accepted or
established, then of course what’s written in the statements of fact will affect

the panel’s decision.”

“I think the facts around the matter are of far more importance than the

condition itself at the disposal stage.”

“I think more the gravity of referral influences the disposal, rather than the
overall ground for referral because panel members are trained to look at the

whole child.”
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As such, serious care and protection-type referrals, involving an allegation of an
offence committed against the child, for example, were perceived to be more likely

to result in the making of a CSO:

“You’re much less likely to be discharged if the ground is about sexual or

physical abuse, that’s for sure.”

Similarly, referrals relating to commission of serious offences by the child were

perceived to be more likely to result in the making of a CSO:

“The panel are left with the same decision as the reporter. They’re left with
saying — are compulsory measures necessary? So the panel check and balance
that and make their own decision but if it’s an offence, depending on the
tariff of the offence, it’s likely that they’ll make a supervision order

regardless. So I think it does make a difference to disposal.”

Some interviewees explained that different interventions apply to different referral
types and, so, considered that panel members might attach different conditions to a
CSO, based on the referral type. Thus, the study suggested that the referral type

might influence the content of the order made by a hearing at the disposal stage:

“I think what it might affect is the type of order because in relation to all the
grounds, if the behaviours associated with them are serious enough, then they
will result in an order. But with a Schedule 1 offence ground, for example,
you might get an order with a condition that the child’s not to have contact
with that specific person. Whereas with offence grounds, you might get an
order with some youth justice programme work attached. So, yeah, it
probably does affect the type of order, rather than whether or not an order

will be made.”

“Yeah, I think the ground probably does influence the disposal. With school
attendance cases often what they do is make a CSO and, generally speaking,
it would be at home and they will often ask for early review hearings to
revisit. So that’s usually quite different and unique to that ground. Generally,

with more of the care and protection cases children would be accommodated,
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whereas with offence cases that would be less common. So, yeah, to that

extent I think the disposals are different.”

The gravity of certain care and protection-type referrals, was perceived to be such

that hearings might be more likely to remove the child from the family:

“I think there are some circumstances where if we get a ground established,
particularly to do with offences which have been committed against a child,
the detail of that kind of referral is such that it does make it much more
unlikely that a family will ever have that child back but that’s clear right from

the beginning of the process.”

Moreover, in relation to certain offence-type referrals, where the child has committed
a serious offence, a few interviewees suggested that hearings might be more likely to

consider including a secure accommodation authorisation as a condition of the CSO:

“Well I suppose if it’s offence grounds and they are serious offence grounds
then clearly there’s different options, secure accommodation for instance. So
offence grounds would be more likely to give rise to different disposals

around secure criteria . . .”

A few interviewees were of the view that extreme measures, such as the
authorisation of secure accommodation or the removal of the child from the family,
which are not technically punitive in nature but are likely to be perceived as such by
the child and family, can sometimes be used by panel members as a “threat” at

hearings:

“I think panel members talk a lot of punitive terms so I think the language is
definitely affected but is the disposal affected? I’ll give you one brief
example, they’ll often talk about secure authorisations in relation to what they
perceive as a young offender. They very rarely, in my view, follow through

on that but they use it more as a kind of threat.”

“They often talk about removing kids from home generally as a sort of
reminder that they have the power to do that but they very rarely actually do

it. The better panels and the better chairs (and it’s mainly the chair who sets
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the tone) just talk about a range of options. But I’d have to say my anecdotal
experience is that there’s a lot of hard talking that gets done at hearings,

particularly with children who are offending.”

Interestingly, one interviewee suggested that some panel members potentially
struggle to distinguish between control and punishment in imposing compulsory
measures of supervision; the latter ostensibly having no role whatsoever within the

CHS:

“I think the problem is that panel members find it hard to distinguish from the
idea that they’re not a punitive decision-making group and that securing a
child is not a punitive measure — it’s a control measure which is given to
them. Care and control is part of their remit, not punishment. It’s a control,
not a punishment, but I think they find it hard to distinguish care and

control.”

The findings of the study as to the influence of referral type at children’s hearings do
not paint the perceived practices of panel members in a favourable light. In
particular, the study suggested that the assigned referral type could, potentially, have
a big impact at hearings. Whilst the general treatment of the referral, and, by
extension, the child and relevant persons, was perceived to be largely dependent on
individual panel members, most interviewees believed that the referral type could
significantly influence the tone of the hearing. Punitive attitudes were perceived to
apply, a more direct approach was deemed to be taken, and responsibility and even
blame were thought to be imposed on the child by hearings in relation to both
offence and conduct-type referrals. Whilst some interviewees were of the view that
significant improvements in the training of panel members had been made so as to
avoid a punitive, justice-orientated approach, most interviewees believed that more
training is required so that offence and, in particular, conduct-type referrals are dealt

with more appropriately and in line with the Kilbrandon ethos.

Although the decision-making practices of panel members were thought to be
influenced by the referral type, the vast majority of interviewees did not believe that

this, in itself, affects the disposal of referrals. Rather, interviewees were of the view
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that disposal could be influenced by the supporting facts within the statement of
grounds and by the gravity of the referral, irrespective of referral type. Different
interventions were perceived by interviewees to be better suited to, or more likely
for, different referral types, so different conditions and measures were thought to be

attached to CSOs, based on the type of referral.

Overall, the findings suggest that there is a significant divergence in approach that is
perceived to apply to different referral types at hearings. This divergence appears to
be characterised by the “responsibilization” of children subject to offence-type and,
notably, conduct-type referrals within the context of a supposedly welfarist system.
The perceived imposition of blame and responsibility on the child is particularly
striking. What is most striking is that such an approach was perceived by
interviewees to apply, not only to offence-type referrals but also to conduct-type
referrals. Not only does this subvert a unitary approach towards all referral types but
also seriously undermines the Kilbrandon ethos in practice. Above all, it fails to
recognise the care needs that generally underlie conduct-type referrals, and
disregards entirely the fact that children referred on care-type grounds and conduct-
type grounds are frequently exactly the same children. Overall, the study suggested
that older, teenage children are somewhat “demonised” within the practice of the
CHS. Furthermore, the findings serve to highlight and emphasise the salient tension
between issues relating to the care of the child and issues relating to the conduct of

the child in practice.

7.3: THE ESCALATION OF REFERRAL TYPES: A SHIFT FROM CARE TO CONDUCT

A further key finding relates to the movement of children through the different types
of s. 67 grounds over time. This section explores that escalation of referral types,
involving a perceived shift from referrals that relate to the care of children to
referrals that relate to the conduct children, as such children, remaining within the
CHS, get older. These decisive and original findings relate directly to the Kilbrandon

ethos, as conceptualised in Chapter 2;°*

serving to underscore the similarities
between children referred to hearings on the basis of different types of s. 67 grounds

and justifying the adoption of an identical approach towards them. In particular, this

% See, Chapter 2, at 2.4.
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section presents novel findings on: the typical trajectory identified from care to
conduct-type referrals; the capacity of the CHS to respond effectively to offence-type
referrals: and, the potential diversion from offence-type referrals via the referral of
children to hearings on the specific conduct ground in an effort to strengthen the

Kilbrandon ethos in practice.”’

7.3.A: A TYPICAL TRAJECTORY FROM CARE To CONDUCT-TYPE REFERRALS?
A strong pattern was identified by interviewees as to a perceived trajectory or
referral route, involving an escalation from care-type referrals to conduct-type

referrals to offence-type referrals:

“You can see quite clearly that the parenting hasn’t been good, in which case
it can go from lack of parental care quite quickly to beyond control and

ultimately into offending. Sadly it’s a common progression.”

“You see the young person growing up and you see that they’ve been brought
into the system on care and protection grounds and they’ve progressed to not
attending school, which degenerates into outwith control, which degenerates
into abusing alcohol or other controlled substances, which degenerates into
criminal offences. So I can absolutely see that pattern and it’s a crying

shame.”

A majority of interviewees identified a similar pattern or progression. These
interviewees explained that children typically move through the s. 67 grounds and,
since different s. 67 grounds are applied by reporters to children of different ages, the
appropriate referral type was said to change over time. Typically this was perceived
to involve a shift (or escalation) from referrals relating to the care of the child to

referrals relating to the conduct of the child:

“It’s very common to see a child who was referred to you in the past for
domestic abuse or other parenting concerns who later on is referred for
offending. You see an unfortunate pattern where, typically in adolescence,

they are referred for offence grounds.”

202011 Act, s. 67(2)(m).
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“I suppose there is a link and quite often what you will find is that the cases
that started off as the care and protection ones then become offence ones. But
I’m thinking about beyond control as well and non-attendance and misuse of
alcohol or drugs — all of these are more likely for older children who have a

background of care and protection issues.”

The study thus suggested that “troubled” children, initially referred on care-type
grounds, metamorphose into “troublesome” children, thereafter referred on conduct-
type grounds, during their contact with the CHS. Most interviewees suggested that
this mutation of referral type was directly related to the age of the child. In this way,

the study found that the referral type generally escalates with age:

“I think that for the vast majority of children who are offending, the care
grounds were there when they were younger, maybe at 2, 3 or 4, and now at

13, 14 or 15 the same young person is breaking into houses or stealing cars.”

“The kids that offend quite often will come from the families that are well
known to you and they’ll quite often be the same kids who were referred to
you five or six years ago on care and protection grounds. And now, here they
are as teenagers being referred to you on offence grounds — so it’s quite clear

that there’s a direct correlation between care and protection and offending.”

The views of interviewees here served to underscore the similarities between
children referred to children’s hearings on the basis of different s. 67 grounds. In
fact, the study suggested that they are, in fact, exactly the same children who are
simply at a different developmental stage and chronological age. As such,
interviewees generally regarded the different types of referral as merely indicating
different manifestations of the same problems; the only salient difference being that

the child’s needs present themselves in different ways as the child gets older:

“When children are older it’s more likely that they are presenting as beyond
control, or they are failing to attend school or they need extra special measures or
they are misusing drink and drugs or they are offending. The unfortunate thing is
that if you’ve got children who’ve been in the system for a lack of care for ages

and then they’ve morphed into that, you’ve got to ask yourself — why?”
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7.3.B: THE CArACITY OF THE SYSTEM TO RESPOND To THE CHILD’S CONDUCT

The findings that identify a typical trajectory from care to conduct-type referrals
raise fundamental questions about the capacity of the CHS to respond effectively to
children “in trouble.” The prevailing view, that the same children who were
originally referred to hearings on care and protection grounds are later referred to
hearings on conduct and offence grounds, indicates that the CHS did not effectively
intervene and meet the needs of those children in the first place. The mere fact that
children remain in contact with the CHS throughout their childhood, and are subject
to repeated referral cycles over time, further calls into question the capacity of the

CHS to improve outcomes for such children.

These ideas were directly addressed by some interviewees, who suggested that those
children who end up being referred on offence-type grounds are the ones who have

been “missed” or for whom prior attempts at intervention have been unsuccessful:

“I think there are a lot of similarities. I think a lot of children who offend
were children who needed care and guidance earlier on and who perhaps
were missed or for whom intervention was previously attempted and wasn’t

successful.”

A few interviewees discussed the availability of resources and suggested that the
capacity of the CHS to intervene successfully, in order to prevent the perceived

escalation, was generally undermined or limited by a lack of resources:

“I mean I think the frustration is that those of us who work in it are very
proud of the system and feel very strongly about it. It is so unique to Scotland
and it is one of the few things that we should be able to hold our heads up
high about. But I don’t think that it’s well resourced and I think there’s a real
problem with that. A lot of things depend upon the integrity of the system and

we can’t ensure that unless it’s properly resourced.”

Other interviewees questioned the ability of the CHS to respond effectively to the
needs of children, specifically where those needs manifest through conduct or
behavioural issues. In particular, a few interviewees were of the view that the CHS is

unable to change patterns of behaviour and improve outcomes for children who

253



offend. In this way, they expressed similar views to those perceived to be held by
panel members, who were said to question what the system has to offer children who

offend and, in particular, children who persistently offend:

“I think as a reporter perhaps offence grounds are more pessimistic because,
to generalise, they’ll normally be older boys and there’s normally a string
that’s just reached a limit. And the difficulty is in knowing what it’s
achieving because if you keep bringing offence grounds — what change is it
making to the child; the service that the child’s receiving; to the child’s

engagement; and, to changing patterns of behaviour?”

Interestingly, a few interviewees linked the perceived trajectory from care to conduct

directly to the Kilbrandon ethos:

“I think there’s a very, very strong trajectory. And I think it’s all part of the
same picture, which I suppose goes right back to Kilbrandon and identifies
that nothing has changed. The baby who is born to a chaotic family is so

likely to end up the child sitting in a hearing for offences.”

“Oh, there’s absolutely a link. I mean I think that’s where Kilbrandon is still
hugely relevant and I think it’s great that this system has stuck with that
because there were times we thought things might move away from that. So I
think the fact that the new Act still endorses that one process is a good thing

and I think it’s absolutely right.”

The aspiration of the Kilbrandon Committee was to eliminate juvenile offending.”’
It is clear from the study that this is not perceived to be happening in practice. Rather
than resolving the child’s problems, and addressing his or her needs, the system
appears to be perpetuating those problems, resulting in a different manifestation of
the same needs, as the child gets older. As such, referral to children’s hearings
appears to have a largely reinforcing effect, whereby care-type referrals evolve into
conduct-type referrals, which, ultimately, escalate into offence-type referrals. Such a
reinforcing effect relates to the theoretical material presented in Chapter 4, and

supports the argument made therein that children referred to hearings are interactive

%! The Kilbrandon Report, at para.12.
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human kinds.*>?

It 1s, therefore, possible that this reinforcing effect constitutes
“feedback,” which is facilitated by decision-making practice within, or, at the very
least, contact with, the CHS. Arguably, the differences in gatekeeping and
dispositive practice identified contribute to a “looping effect,” inducing the
escalation from care to conduct.”” At the very least, the differences in practice
identified introduce justice-based influences into an ostensibly welfare-orientated
system, giving rise to contradictions between care-type referrals and conduct-type
referrals in practice. In particular, the correlation between the age of the child and the
typical type of s. 67 ground assigned by the reporter was found to be linked to the
autonomy of the child and his or her potential capacity for responsibility. As such,
the study suggested that offence-type and conduct-type referrals serve to
“responsibilize” older (particularly teenage) children within the CHS, indicating a

retreat from welfare in relation to such children in practice.

The findings of the study as to the escalation of referral types suggest that it might be
better not to formally intervene at all. This reflects McAra and McVie’s finding that
the key to addressing juvenile offending lies in minimal intervention and maximum
diversion from the CHS.”* Using longitudinal data, McAra and McVie found that
certain categories of children who offend, namely those who were classed as
“persistent offenders,” are “recycled” within the system by being made subject to
repeat patterns of referral.”” The outcome was that desistance from offending was
inhibited.”® In other words, the study found that referral to the CHS perpetuates,
rather than resolves, offending behaviour. A similar process of perpetuation was
perceived to apply by interviewees in the present study, whereby it was suggested
that the same children are typically “recycled” through the CHS over time. Rather
than effectively addressing the needs of such children, it was suggested that those
needs persist but manifest in different ways as the child as the child gets older. This
was found to result in repeat referral cycles characterised by an escalation in referral
type and a general shift from care-type referrals to conduct-type referrals. This

escalation in referral type and severity suggests that an approach based on minimum

%2 See, Chapter 4, at 4.4.

%3 See, Hacking (1995) (n.27); See also, Chapter 4, at 4.4.B.
4 McAra & McVie (2007) (n.862) at pp. 338 — 339.

3 Ibid, at p. 339.

%6 Ibid.
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intervention and maximum diversion may well be appropriate to effectively address
the needs of such children and prevent the transformation of care needs into conduct

needs.

7.3.C: DIVERSION FROM OFFENCE-TYPE REFERRALS: THE CONDUCT GROUND

Another option might be to “divert” children from offence-type referrals within the
CHS. Whilst the study found significant tensions and, indeed, a general lack of unity
between care-type referrals and conduct-type referrals, the tensions, contradictions
and differences in decision-making and process and practice were found to be most
pronounced in relation to offence-type referrals. One way to address this might be to
stop referring children to hearings on offence grounds and, effectively, convert
juvenile offending into a civil issue, rather than dealing with it as a criminal issue.
There is support for such an approach within the findings of the study. In fact, it
appears to be already happening informally through the reporter’s practice of
“converting” offence-type referrals into care and protection or conduct-type referrals.
Some interviewees directly addressed these ideas, contemplating the appropriateness
of the offence ground in light of the needs, backgrounds and experiences of children
who typically offend. These interviewees stressed that it is important for reporters to
remember that the offence ground might not be most appropriate when exercising

their discretion to choose the s. 67 ground to found upon:

“It can be really challenging — the age at which they get involved in
offending, the nature of the offending. A lot of children have been the victims
of offences themselves and a lot of children have been exposed to domestic
violence. It’s not rocket science to see where these behaviours come from. So
that does make it quite challenging in terms of looking at the offence as being
the most appropriate ground and knowing a bit about those other
circumstances might lead us to conclude that, actually, there’s a more
primary concern that is a product of their exposures and experiences and

parenting.”

“I don’t know if it’s a challenge but whether it’s the right ground to bring a
child in on. Just because a child has been charged with an offence doesn’t

mean that the child needs to come in on offence grounds — there might be
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other grounds. So it’s about making sure that reporters are aware that they’re
not bound by the fact that the child has been charged with an offence, as a
reporter you are entitled to make your own assessment and decision about
whether the child requires compulsion and, if so, what ground to bring that
child in on. So that would be the first challenge, as a senior practitioner, to

really impart that to other reporters.”

In light of the conversion of referral types by reporters, the study explored the
general views of interviewees as to whether offences could, in principle and as a
matter of course, be dealt with under alternative s. 67 grounds. In particular, the
study explored whether the ground under s. 67(2)(m), introduced by the 2011 Act,
that the child's conduct has had, or is likely to have, a serious adverse effect on the
health, safety or development of the child or another person, could be used as an

alternative to the offence ground.

The vast majority of interviewees had referred a child to a hearing on the basis of the
conduct ground at the time of the study, and all interviewees were positive about its

relatively recent introduction:

“I think it’s a very, very helpful ground — very helpful indeed. For me, the
key is always about meeting the child’s needs and that’s why the grounds are
so important. Sometimes it might be offending behaviour but to label the
child as an “offender” doesn’t necessarily meet their needs. So if you can
show a link between their behaviour and its adverse effect on themselves or

others, then we can address their behaviour and meet their needs.”

“Since the (m) ground has been introduced, I use it all the time. I find it a

very helpful ground.”

The study suggested that reporters, generally, favour broad grounds that are capable
of capturing a range of issues and concerns about the child, underlining the fact that
children referred to hearings have complex and multi-faceted needs. The conduct
ground was perceived by many interviewees as capable of reflecting a breadth of

concerns and promoting a holistic approach towards the child’s needs:
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“I think I’ve used it twice and it was both for teenagers who had a range of
behaviours that might have been encapsulated in other grounds — you know,
going out and going missing against the instructions of parents, drinking
alcohol, committing minor offences — but I thought the (m) ground more

accurately encapsulated the whole picture.”

Many interviewees believed that the conduct ground was particularly helpful in
relation to referrals involving patterns of behaviour by the child, including offending

behaviour:

“I used that ground quite early on. It was for a girl who had been moved into
secure accommodation on an emergency basis . . . And I suppose lots of the
behaviour consisted of offending behaviour. The police were being called on
a daily basis and her behaviour was becoming increasingly destructive. I
think she had been self-harming as well so it was more than just offending
behaviour and that ground seemed like a good reflection to me — it covered

the situation well.”

“I used it for a 13-year-old boy who wasn’t on supervision but there had been
concerns for quite a few years about parental neglect. And he started stealing
cars and joy-riding them down the wrong side of the road in the middle of the
night at excessive speed and he was charged by the police with road traffic
offences. Whereas in the past I might have brought him to a hearing on the
offence ground, I used the (m) ground to reflect, not only the fact that he was
putting himself and others at serious risk of harm, but also to include some
information about his behaviour at school, his behaviour in the community
and a wee bit of information about his home circumstances. And I felt that
was much more fairer on him — I didn’t want to criminalise him because it

wouldn’t have been right.”

Most interviewees were supportive of the potential use of the conduct ground as an
alternative to the offence ground where there is a range of concerns about the child’s

welfare of which offending behaviour is part:
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“Yes and no. I am going to do a Constanda-type thing here and say I would
be wary of using a ground like the conduct one where there were singular
instances of offending that were very clearly offending. It is, as you know,
the exception that we are faced with that but it does happen. So I think we
need to be clear, in that instance, that if a young person’s offending then
that’s the key problem. But similarly if there is a pattern of behaviour, which
includes offending as part of it then I think it’s our responsibility to say —
look, we should be throwing this wider. Because the grounds must reflect the
key concern or concerns. So as inappropriate as it would be to bring an (m)
ground in with one offence, I think it’s equally inappropriate to bring in three
or four offences where that young person has a number of different issues

surrounding them.”

“I think it could be used in cases where you have wider concerns. If you only
have offending — no, Constanda’s quite clear. But I think, yeah, where there’s
wider concerns and I think that is what it will be used for. The will of a lot of

reporters is to bring offenders in along with the wider welfare picture.”

interviewees referred to Constanda and considered that it would be

inappropriate, and contrary to precedent, to use the conduct ground instead of the

offence ground where the referral solely relates to offending behaviour:

“It can’t be used as a straight alternative to the offence ground. If your only
concern is about the child offending then case law has come through the
courts very clear: we can’t avoid using the offence ground to get a lower
standard of proof. But where it can be used, because again case law is clear,
is if the offending is part of a bigger pattern of behaviour then it can be

incorporated in with a broader ground of referral like the (m) ground.”

However, there is a certain tension here. First, the study clearly demonstrates that

reporters do in practice engage in the informal conversion of referral types, albeit

where there is evidence of wider concerns beyond the commission of an offence.

Secondly, the more notable tension relates to the idea, seemingly held by

interviewees, that children come to the attention of the reporter solely on the basis of
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offending behaviour. This contradicts directly with the views of interviewees

elsewhere within the study.”’

Without exception, interviewees indicated that children who offend and children who
require care and protection are exactly the same children, just at a different age and
stage. It therefore seems false, and contradictory, to assume that the reporter’s sole
concern would be the child’s offending behaviour. Indeed, the trajectory from care to
conduct suggests that care and protection issues frequently, if not always, underlie
behavioural issues on the part of the child. Of course, it is possible that the only facts
relied upon by the reporter, in relation to an offence-type referral, relate to the
commission of an offence, in which case the Constanda limitation would apply and
the referral must be proven on the criminal standard. However to suggest that the
only concern held by the reporter relates to offending behaviour seems artificial and
suggests that reporters ought to take a more proactive approach towards evidence
gathering for offence-type referrals. As one interviewee directly acknowledged,
offending behaviour as the reporter’s sole concern is very much the exception rather
than the rule. It is, therefore, somewhat contradictory that reporters take so seriously
the Constanda limitation to their discretion to choose the appropriate s. 67 ground,
and, further, suggests that perhaps some reporters do not fully understand the
“weakness” of that limitation, which can simply be overcome by evidence of broader

concerns.

However not all interviewees invoked Constanda when discussing the potential use
of the conduct ground as an alternative to the offence ground. In fact, some
interviewees were supportive of a broader use of the conduct ground, in order to
avoid the negative, and potentially stigmatising, consequences of offence-type

referrals for the child:

“I think that, personally, if it’s used as an alternative to the offence ground I
would support that because you don’t want a young person to have baggage.
You don’t want a young person to have to disclose to future employers that
they’ve committed offences. So if you can avoid that then, absolutely — I

would be 100% committed to it being used for that reason.”

%7 See, in particular, 7.1.E, above.
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“I would be in favour of using it as an alternative to offence actually. I don’t
like children being criminalised, especially when it’s something that can be
on their record for quite some time or may have far-reaching consequences. I

do actually think that would be more beneficial to the child in the long run.”

Again, the general reluctance on the part of reporters to refer children to hearings on
offence grounds shone through from the views of these interviewees. It is extremely
notable that some regard referring a child to a hearing on offence grounds as
criminalising them. This serves to further emphasise the gulf between care and
conduct in practice, and highlights the inappropriateness of the punitive
consequences of offence referrals within the context of a supposedly welfarist

system.

A few interviewees linked these ideas to the age of criminal responsibility,
suggesting that, if it was raised, offending behaviour could be converted into a civil
issue and dealt with on the basis of the conduct ground. In particular these
interviewees were of the view that such an approach would reflect the Kilbrandon

ethos more appropriately in practice:

“I think, yes, the conduct ground could open the door to an alternative
approach to offence referrals but it must open the door in an appropriate way
so that the needs not deeds approach of the system actually carries through.
And I would agree that the resolution is that the age of criminal responsibility

should be formally increased.”

The findings of the study serve to highlight the salient tension between care and
conduct within the practice of the CHS. The study suggested that, rather than
effectively addressing the needs of children, the system may serve to perpetuate and,
indeed, exacerbate those needs, through a perceived graduation from care-type
referrals to conduct-type referrals, and ultimate escalation to offence-type referrals.
Whilst this points to the need for an approach based on minimum intervention and
maximum diversion, offending behaviour could be converted into a civil issue if it
was dealt with under a care and protection or conduct-type ground, in an effort to

avoid stigmatisation. The study revealed widespread support for the introduction of
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the specific conduct ground, under s. 67(2)(m) of the 2011 Act, and for its use where
there are wider concerns for the child, beyond the offence committed. In particular,
some interviewees believed that a broader use of the conduct ground as a general, or
even default, alternative to the offence ground offered a means by which the

Kilbrandon ethos could be more appropriately and accurately reflected in practice.

7.4: SUMMARY OF KEY FINDINGS

The study provided a comprehensive account of reporter decision-making under the
2011 Act. It examined the structure and content of gatekeeping decision-making and
explored the nature of that decision-making in light of the Kilbrandon ethos. The
study supported the view that reporters exercise discretion and professional judgment
in applying the statutory tests. In particular, reporters exercise discretion to choose
the s. 67 ground that they deem to be most appropriate to found upon in referring
children to hearings and, by and large, follow SCRA’s practice direction to select
and state a single ground only. The study confirmed that there are three major
referral types within the practice of the CHS: those relating to the care and protection
of the child; those relating to the conduct of the child; and, those relating to the
child’s offending behaviour. In exercising their discretion, reporters designate
referrals as being associated with one of the three major types and might “convert”
an offence-type referral into a care and protection or conduct-type referral, if there is

evidence of wider concerns beyond the commission of an offence.

The study found that the designation of referral types by reporters directly gives rise
to differences in gatekeeping decision-making practice. However there is a degree of
unity between different referral types in that a number of general decision-making
determinants apply to all referrals when reporters assess the need for compulsion.
This assessment involves consideration of whether voluntary, as an alternative to
compulsory, measures of supervision are sufficient to meet the child’s needs — based
primarily on the cooperativeness, or otherwise, of the family and their willingness
and ability to meaningfully engage with any such measures put in place. The
identified differences in gatekeeping practice are most pronounced in relation to

offence-type referrals. Reporter decision-making was found to take on a justice-style
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quality in respect of offence-type referrals: considerations around the seriousness of
the offence, the child’s prior record of offending, the likelihood of reoffending and
public protection are uniquely taken into account. There is an additional shift in
reporter decision-making focus and emphasis, from parent to child, in relation to
offence-type referrals. This shift in focus and emphasis is linked to the age,
autonomy and capacity for responsibility of children typically referred on offence
grounds, serving to “responsibilize” children who offend via reporter decision-
making. There is some indication that there could be similar shift in reporter
decision-making focus, from parent to child, in relation to conduct-type referrals but
this is not nearly as clear as with offence-type referrals, and is largely dependent on
the age of child. Most reporters understand and identify conduct issues as
manifestations of underlying care issues at a later stage and older age and, so,

consider it largely artificial to separate or distinguish care from conduct.

There is perceived to be a broader tension between care and conduct at children’s
hearings. A perceived shift in decision-making focus and emphasis, from parent to
child, was identified in relation to the treatment of both offence-type and conduct-
type referrals by children’s hearings. Punitive attitudes are perceived to apply, and
responsibility and blame is generally thought to be imposed on the child in relation to
both offence-type and conduct-type referrals. Whilst the assigned referral type was
perceived to influence the content of CSOs made by hearings, the gravity of the

referral (rather than its type) was perceived to be more influential to disposal.

Findings on differences in gatekeeping and dispositive decision-making suggest that
there is an interaction between the assigned referral type and decision-makers:
reporters and panel members “react” to the referral type assigned at the gatekeeping
stage, as reflected by their decision-making practice. Additionally, the study
suggested that children move through the s. 67 grounds over time, typically
involving shift from care-type referrals to conduct-type referrals. This perceived
escalation in referral type is thought to be directly linked to the child’s relative age,
and suggests that there is a perpetuation, rather than a resolution, of children’s

problems and associated needs as they get older. There is, therefore, some suggestion
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that processes of social reaction and interaction operate in practice and referrals
within the CHS can be thought of as interactive human kinds. Most reporters were
supportive of the potential diversion of children from offence-type referrals via

alternative use of the conduct ground to avoid stigmatisation.

Overall, there is lack of unity between different referral types in practice. The study
identified significant differences in decision-making practice applicable to offence-
type referrals and considerable differences in decision-making practice applicable to
conduct-type referrals. There is a clear, over-arching, tension between care and
conduct issues in practice, which defies a unitary approach and subverts the

Kilbrandon ethos.
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CHAPTER 8: CONCLUSION: RE-EVALUATING THE
KILBRANDON ETHOS IN PRACTICE

This thesis has explored the characteristically unitary nature of the CHS by reference
to legal process and decision-making practice. In so doing, it has highlighted
contradictions in policy and practice, which arguably subvert the Kilbrandon ethos
upon which the system was founded and continues, ostensibly, to be based. The
Kilbrandon ethos was conceptualised by reference to the use of an integrated legal
forum for issues of juvenile care and justice, and the absolute adoption of a welfare-
orientated decision-making approach within that unitary forum. It was thus argued
that flowing from the Kilbrandon ethos is an implicit requirement that all children be
dealt with in a similar manner, irrespective of the reason for which they are referred
to hearings. The primary objective of this thesis was to — doctrinally, theoretically
and empirically — test the Kilbrandon ethos: that is, to determine whether children
referred to the CHS for different reasons are, in fact, subject to a similar approach in
practice. Since the Kilbrandon ethos was conceptualised as being essentially
concerned with treating all children “in trouble” alike, the thesis was concerned with
identifying how such children come to be differentiated within the CHS and
examining whether that leads to differences in process, gatekeeping and dispositive

decision-making practice between different types of referrals.

The reporter was primarily focussed on in so testing. As the gatekeeper to the CHS,
it is the reporter who decides whether a child requires to be referred to a children’s
hearing and, if so, on which basis. The bases upon which children can be referred to
hearings lie in the reporter’s application of the s. 67 grounds and, it was argued, that
there are three major types of such grounds: those which relate to the care and
protection of the child; those which relate to the conduct of the child; and, that which
relates to the offending behaviour of the child. The nature of reporter decision-
making was duly explored in order to consider whether reporters exercise discretion
and/or make professional judgments in considering and applying the statutory tests
that dictate the referral process. It was argued that reporters exercise both. In
particular, it was contended that reporters exercise discretion in choosing the s. 67
ground that they deem to be the most appropriate to found upon in referring children

to hearings.
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Drawing upon classification theory it was argued that, in exercising this discretion,
reporters designate referrals as belonging to one of the three major referral types
identified. The aim, therefore, was to explore potential differences in process and
practice, based directly on the assigned referral type. From the outset, it was
acknowledged that a number of unique procedural features apply to offence-type
referrals, namely: the age of criminal responsibility; the criminal standard of proof
and rules of evidence; and, some punitive disclosure consequences under the Police
Act 1997, flowing from the operation of the Rehabilitation of Offenders Act 1974.
As such, it was initially acknowledged that the designation of offence-type referrals
by reporters has a significant practical impact, capable of affecting the procedures
adopted in respect of such referrals and introducing a procedural lack of unity
between different referral types in practice. However kinds and labelling theory,
furthermore, suggested that the designation of referral types could have a broader
impact, capable of affecting gatekeeping and dispositive decision-making practice
via processes of interaction and reaction. Kinds and labelling theory offered a
theoretical prism through which to understand and explain empirical findings, which
suggested differences in gatekeeping and dispositive decision-making practice apply,
or are perceived to apply, to different referral types. As such, potential differences in
decision-making and disposal practice, based directly on the type of referral, were

duly explored.

In order to do so, a qualitative study on decision-making within the CHS was
undertaken. That study explored the scheme and nature of reporter decision-making
in order to, inter alia, test the hypotheses that: reporters have discretion to choose the
single most appropriate s. 67 ground to found upon, effectively classifying referrals
as belonging to one of three major referral-types; and, there is, or is perceived to be,
an interaction between the assigned referral type and the gatekeeping and dispositive
practices subsequently adopted. The empirical findings largely support the theory
that referrals within the CHS are interactive human kinds. It appears from the study
that reporters habitually found upon a single s. 67 ground only, and the referral type
interacts with reporters and panel members, resulting in feedback, whereby decision-
making and, to a lesser extent, disposal practice is influenced directly by the assigned

referral type.
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The study drew out nuanced differences in approach towards different types of
referrals. In particular, significant differences in approach towards offence-type
referrals and conduct-type referrals, as compared to care and protection-type
referrals, were identified. Crucially, these differences were found to involve a clear
shift in decision-making focus and emphasis, from parent to child. Furthermore, they
were found to be characterised by the ‘responsibilization’ of children referred to
reporters, and by reporters to hearings, on the basis of their own behaviour, whether
or not that behaviour is “criminal” in nature. Ultimately, the study suggested that the
children’s hearing process is characterised by two related tensions or dichotomies:
one between welfare and justice, the other between care and conduct. Whilst a
welfare-based approach seems to apply to care-type referrals, elements of a justice-
orientated approach appear to apply to conduct and, particularly, offence-type
referrals. This thesis therefore contends that the CHS constitutes an amalgamation of
welfare and justice, and identifies an antinomy between care and conduct, in spite of

the Kilbrandon ethos.

The aspiration of the Kilbrandon Committee was to eliminate juvenile offending and
establish an integrated system of juvenile care and justice that did not differentiate
between issues relating to the care of the child and those relating to the conduct of
the child. However, this thesis has shown that neither of these aims have been fully
realised. In particular, distinctions are frequently drawn in practice along the lines of
“care and protection” and “offence,” or more broadly, and arbitrarily, “care” and
“conduct.” If the philosophy of the Kilbrandon Committee is endorsed, as it
supposedly has been in both policy and practice for almost 50 years, then it is both
artificial and arbitrary to treat in any way differently those children referred on the
basis of care issues and those referred on the basis of conduct issues given that they
are known to be frequently the very same children, just at a different developmental
stage and chronological age. This is particularly true in light of the common
trajectory or referral route, involving a perceived escalation in referral types from

care to conduct to offence.

A potential means of addressing the contradictions in practice between care and

conduct may lie in the Kilbrandon Report itself. Two issues discussed in the Report
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could serve to do so: the first relates to the minimum age of criminal responsibility;
the second relates to the conversion of juvenile offending into a civil issue. This
thesis asserts that a sensible and coherent approach, which accords with the
Kilbrandon ethos, involves raising the age of criminal responsibility to 16 years’®
and, thereafter, dealing with so-called offending behaviour under the conduct
ground. Whilst the conversion of juvenile offending into a civil issue is not regarded
as a panacea, it could go a long way to strengthen the ethos of the CHS and engender

a truly welfarist and unified approach towards all referral types in practice.

The Scottish Government’s on-going review of the age of criminal responsibility
presents a timely opportunity to address the contradictions inherent within the
children’s hearings process. Moreover, it offers a judicious opportunity to reflect
more generally on the role of age within the CHS. What role, if any, should the age
of the child play in decision-making practice? How far can, and should, the system
attempt to balance the simultaneous vulnerability and autonomy of children referred
to hearings on the basis of their own behaviour? And, ought notions of responsibility
apply at all within an essentially unitary and welfarist system? This thesis contends,
and hopes to have demonstrated, that any such imputation of responsibility is
contrary to the Kilbrandon ethos, thereby conflicting with the over-arching
normative proposition that all children “in trouble” be recognised as a single class,
equally in need. Following Kilbrandon, the conduct of the child should be treated as
significant only insofar as it points to the need for welfarist intervention. The
adoption of a “pure” unitary and welfarist approach is regarded as the only way to
address the false dichotomy between care and conduct within the practice of the
CHS:

“When I came in as a fledgling reporter, I remember distinctly a boy being
referred to me on the offence ground for stealing a Mars Bar. And when 1
looked at it my initial reaction was — oh, for goodness sake! But there is
something to be said about gut reaction and I just thought there was
something more to it so I asked for a full report on that boy. And when it

came back to me it was just horrific — he wasn’t being fed, he was getting

%% In line with the legal definition of “child”: See, 2011 Act, s. 199.
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beaten and it hadn’t been picked up. It was just one of those ones that was
under the radar. He ended up on supervision for a lack of parental care but yet
he was referred to me on offence grounds. Now I would never have
criminalised him in relation to that but he needed to be on supervision and,
ultimately, he needed to be removed from the family home. So I think that

dichotomy . . . is quite fascinating.”
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APPENDIX C: THE S. 67 GROUNDS

Children’s Hearings (Scotland) Act 2011, s. 67:

(1) In this Act, “section 67 ground,” in relation to a child, means any of the

grounds mentioned in subsection (2).

(2) Those grounds are that —

a)

b)
©)

d)

g)

h)

i)

k)
D

The child is likely to suffer unnecessarily, or the health or development of the
child is likely to be seriously impaired, due to a lack of parental care;

A Schedule 1 offence has been committed in respect of the child;

The child has, or is likely to have, a close connection with a person who has
committed a Schedule 1 offence;

The child is, or is likely to become, a member of the same household as a
child in respect of whom a Schedule 1 offence has been committed;

The child is being, or is likely to be, exposed to persons whose conduct is (or
has been) such that it is likely that the child will be abused or harmed, or that
the child's health, safety or development will be seriously adversely affected;
The child has, or is likely to have, a close connection with a person who has
carried out domestic abuse;

The child has, or is likely to have, a close connection with a person who has
committed an offence under Part 1, 4 or 5 of the Sexual Offences (Scotland)
Act 2009;

The child is being provided with accommodation by a local authority under s.
25 of the Children (Scotland) Act 1995 and special measures are needed to
support the child;

A permanence order is in force in respect of the child and special measures
are needed to support the child;

The child has committed an offence;

The child has misused alcohol;

The child has misused a drug (whether or not a controlled drug);

m) The child's conduct has had, or is likely to have, a serious adverse effect on

n)

the health, safety or development of the child or another person;

The child is beyond the control of a relevant person;
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0) The child has failed without reasonable excuse to attend regularly at school;

p) The child has been, is being or is likely to be subject to physical, emotional or
other pressure to enter into a civil partnership, or is, or is likely to become, a
member of the same household as such a child;

q) The child has been, is being or is likely to be forced into a marriage, or is, or

is likely to become, a member of the same household as such a child.
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APPENDIX D: CALL FOR CHILDREN’S REPORTERS

Call for Children’s Reporters
Title of study: Reporter Decision-Making in the Children’s Hearings System

I am a PhD student at Strathclyde University investigating certain aspects of the Kilbrandon Report in
the practice of children’s hearings, 50 years on. My study requires me to examine closely the ways in
which children’s reporters, apply, and make decisions related to, the grounds of referral. With the full
support of SCRA (for which I am most grateful), I am hoping to conduct interviews with children’s
reporters throughout Scotland on their day-to-day practice in these areas.

I am writing to ask if you would be willing to be interviewed. Your views, opinions and experiences
of your every-day practice are central to the success of the investigation. The interview will take less
than one hour and arrangements for it would, of course, be tailored to fit with your schedule. I assume
that this is best done by my attendance at your office but I can conduct the interview at another venue
or by telephone if that suits better.

I will use the information I acquire for my PhD thesis. All interview data will be fully anonymised.
Full information sheets and consent forms are available. If you would like a copy of these — or any
further information whatsoever about my study - please feel free to contact me. I appreciate the
competing demands on your time but hope very much that you might be able to participate in the
study. If you would like to take part or discuss any aspect of the study please contact me directly on
07921849524, or at michelle.donnelly@strath.ac.uk

Michelle Donnelly

Researcher Contact Details:

Miss Michelle Donnelly

PhD. Candidate

University of Strathclyde

HASS Graduate School

Lord Hope Building, LH128

141 Saint James Road

Glasgow, G1 OLT

Email: michelle.donnelly@strath.ac.uk

Chief Investigator Details:
Professor Kenneth Norrie
University of Strathclyde

School of Law

Graham Hills Building, G708 A

50 George Street

Glasgow, G1 1QE

Email: kenneth.norrie@strath.ac.uk

This investigation was granted ethical approval by the University of Strathclyde Ethics Committee.
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APPENDIX E: INTERVIEW SCHEDULE

IV:

R:

Date & Time: Locality:

Part 1: Referral Process

1.

10.

IV: For how long have you been a Children’s Reporter?

IV: Can you talk me through the process you adopt when you initially receive
a referral?

IV: What are your primary considerations when investigating the
circumstances of a child referred to the system?

IV: What are your primary considerations when deciding whether or not to
arrange a hearing for a child?

IV: What specific factors influence a decision not to arrange a children’s
hearing for a child?

IV: Are these decision-making processes the same for children who offend
and children who require care and protection?

To what extent do the procedural differences that apply to the offence ground
affect your decision-making?

IV: How do your decision-making processes differ in relation to children
known to the system and/or subject to a Compulsory Supervision Order?

IV: Can you explain the decision-making processes adopted regarding jointly
reported cases to the Procurator Fiscal and the Children’s Reporter?

IV: Overall, how significant is the exercise of your discretion and
professional judgment in relation to the referral process?
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Part 2: Grounds

11.

12.

13.

14.

15.

16.

17.

18.

IV: In your opinion what is the role of the s. 67 grounds?

IV: How do you use the s. 67 grounds in your decision-making processes?

IV: Do you think that the s. 67 grounds are drawn sufficiently clearly under
the 2011 Act?

IV: Do you think there is a divide between care and conduct within the s. 67
grounds?

IV: Do you think that there is any correlation between the age of child and
the relevant s. 67 ground(s)?

IV: What is the process adopted when multiple s. 67 grounds appear to apply
in relation to a child?

IV: I am particularly interested in the new s. 67(m) ground [the child's
conduct has had, or is likely to have, a serious adverse effect on the health,
safety or development of the child or another person] In what situations might
this ground apply in practice?

IV: Do you think that the s. 67 grounds are necessary to the practice of the
children’s hearings system?

Part 3: Case Disposal

19.

20.

21.

IV: In your experience, does a children’s hearing on the basis of the offence
ground differ in any way to a children’s hearing on the basis of care and
protection grounds?

IV: Do you have any sense that the ground for referral selected influences the
disposal of the case?

IV: What are the key challenges in processing offence cases through the
children’s hearings system?
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22. 1V: What are the key challenges in processing care and protection cases
through the children’s hearings system?

23. 1V: How are these considerations balanced when dealing with simultaneous
referral on both types of s. 67 grounds?

24. 1V: In your experience are there similarities between children who offend and
children who require care and protection in the children’s hearing system?

25. IV: Is there anything else you would like to add regarding your decision-
making practice or the role and impact of the grounds of referral in children’s
hearing cases?

Thank you for vour time.
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APPENDIX F: INFORMATION SHEET AND CONSENT FORM
Participant Information Sheet for Children’s Reporters

Department: School of Law, University of Strathclyde
Title of the study: Reporter Decision-Making in the Children’s Hearing System

Introduction

My name is Michelle Donnelly. I am a PhD student at the University of Strathclyde,
investigating certain aspects of the Kilbrandon Report in the practice of children’s
hearings, 50 years on. My study requires me to examine closely the ways in which
children’s reporters, apply, and make decisions related to, the grounds for referral.
The views and experiences of children’s reporters are thus crucial to my research. I
am seeking to interview twenty Children’s Reporters throughout Scotland, and
incorporate the responses from these interviews into my Doctoral thesis.

What is the purpose of this investigation?

The purpose of this research is to investigate the nature of Reporter decision-making.
This research will investigate how Children’s Reporters make decisions, exercise
discretion and use professional judgment when a child is referred to the children’s
hearings system. My Doctoral research examines the Kilbrandon origins of the
children’s hearings system. Specifically, it focuses on the central Kilbrandon
proposition that all children in need of compulsory measures of supervision should
be dealt with under a single, unitary forum and treated according to the principle of
welfare. My research scrutinises this principle in light of contemporary practice. The
interviews will explore the ways in which Children’s Reporters apply the grounds of
referral and, whether the ground under which a child is referred has any influence on
that child’s trajectory through the system.

Why have you been invited to take part?

This investigation will focus solely on Children’s Reporters, currently employed by
SCRA. Children’s Reporters will constitute the focus of this study given their
responsibility for selecting the appropriate ground of referral in relation to a child
who has been brought to the system’s attention. Children’s Reporters throughout
Scotland will be interviewed in order to obtain a representative view of Reporter
practice and decision-making across the country.

What will you do in the project?

I would like to come to your office and ask you a series of questions about your
every-day practice. The interview will take an hour to complete. Participants will not
be asked to talk about any sensitive issues. All participants will be given the
opportunity to discuss the interview process and may raise relevant questions or
concerns at any time. Should you decide to take part, the information you provide
will be strictly confidential. You will not be identifiable and all information obtained
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from this investigation will be fully anonymised. I would like to digitally record the
interview for personal use. No one else will have access to the recordings.

Do you have to take part?

Participation in this research is voluntary and if you decide to take part you can
withdraw at any time, without providing any reason for doing so. Any data collected
would be destroyed at the point of withdrawal from the investigation.

What happens to the information in the project?

The data from the interviews will be incorporated into my Doctoral thesis and may
be used in articles that could be published in academic journals. You will not be
identifiable from the investigation and no names or personal details will be used in
any such publication. All responses will be treated confidentially and your
anonymity will be fully protected. When writing my thesis, or any related
publication, I will use pseudonyms when citing any extracts from your interview to
protect your identity. A copy of my Doctoral thesis will be made available to all
participants, upon request.

All data from this investigation will be securely stored and accessed by the named
investigators only. Electronic data will be encrypted and stored in password
protected files. Any hard copy data will be stored in a locked cabinet on University
premises. The University of Strathclyde is registered with the Information
Commissioner’s Office who implements the Data Protection Act 1998. All personal
data on participants will be processed in accordance with the provisions of the Data
Protection Act 1998.

What happens next?

Thank you for taking the time to read this information. If you are happy to be
involved in this investigation, you will be asked to sign a consent form to confirm
this and I will subsequently contact you to arrange an appropriate time for the
interview.

Researcher contact details:
Please do not hesitate to contact me should you require any additional information
about this investigation or your potential participation.

Miss Michelle Donnelly
University of Strathclyde
HASS Graduate School
Lord Hope Building, LH128
141 Saint James Road
Glasgow, G1 OLT

This investigation was granted ethical approval by the University of Strathclyde
Ethics Committee.
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Consent Form for Children’s Reporters

Department: School of Law, University of Strathclyde

Title of the study: Reporter Decision-Making in the Children’s Hearings System

I confirm that I have read and understood the information sheet for the above
project and the researcher has answered any queries to my satisfaction.

I understand that my participation is voluntary and that [ am free to withdraw
from the project at any time, without having to give a reason and without any
consequences.

I understand that I can withdraw my data from the study at any time.

I understand that any information recorded in the investigation will remain
confidential and no information that identifies me will be made publicly
available.

I consent to being a participant in the project.

I consent to being audio recorded as part of the project.

(PRINT NAME)

Signature of Participant: Date:
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