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ABSTRACT

Despite decades of development assistance in support of the conservation of biological
diversity, the rate of decline in biodiversity keeps accelerating. The international architecture
for the delivery of biodiversity-related Official Development Assistance (ODA) does not
provide for the systematic integration of human rights into biodiversity-related development
projects and programmes. Yet, the interdependence between the protection of human rights
and the protection of the environment that was recently recognised by the United Nations
General Assembly (UNGA) in the form of a human right to a clean, healthy and sustainable
environment means that development assistance must address these issues jointly to achieve
effective results. This thesis explores how a mutually supportive interpretation of International
Biodiversity Law and International Human Rights Law (IHRL) addresses some of the key
challenges to the effectiveness of the Convention on Biological Diversity (CBD)’s financial
mechanism. It makes the argument that IHRL plays an intrinsic role in strengthening the
effectiveness of the financial mechanism. In particular, it contends that the progressive cross-
fertilisation between the biodiversity regime and IHRL in CBD Conference of the Parties
(COP) decisions extends to the financial mechanism with several legal consequences. First, the
Global Environment Facility (GEF), as the CBD’s financial mechanism, must comply with
CBD guidance on human rights. Second, the implementing agencies that make up the GEF
partnership have a responsibility to respect, protect and fulfil human rights in the design,
implementation, monitoring and evaluation of biodiversity-related projects. Third, to comply
with the commitment of CBD Parties to apply a human rights-based approach to the
implementation of the Kunming-Montreal Global Biodiversity Framework (GBF), GEF
normative instruments should be reviewed to ensure a close alignment with CBD COP

guidance and IHRL.
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Chapter 1: Introduction

1. Background for this thesis

In July 2022, the General Assembly of the United Nations (UNGA) recognised the
human right to a clean, healthy and sustainable environment.! This decision consolidates five
decades of normative development in international, regional and national legal frameworks and
acts as a catalyst for the protection and realisation of human rights through the implementation
of biodiversity-related projects. The former United Nations (UN) Special Rapporteur on
Human Rights and the Environment, John Knox, articulated this relationship and
acknowledged that the full enjoyment of human rights, including the rights to life, health, food
and water depends on biodiversity. As such, the degradation and loss of biodiversity undermine
the ability of human beings to enjoy their human rights.?

The protection of substantive and procedural rights is an essential aspect of the
conservation and sustainable use of biodiversity. Indigenous women for example, are holders
and keepers of conservation knowledge and practices and are critical to finding solutions for
halting the dramatic pace of biodiversity loss.® Similarly, Indigenous peoples and local
communities with secure rights to natural resources deliver a wide range of ecological and
social benefits, notably biodiversity conservation.*

As the current UN Special Rapporteur on Human Rights and the Environment, David
Boyd, pointed out in his 2020 report, the ongoing failure to conserve, protect and sustainably

use the Earth’s ecosystems is having catastrophic consequences for the enjoyment of a wide

! United Nations General Assembly (UNGA), ‘The Human Right to a Clean, Healthy and Sustainable
Environment’ (2022) UN Doc A/76/L.75, para 1.

2 United Nations Human Rights Committee (HRC), ‘Report of the Special Rapporteur on the Issue of Human
Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment’ (2017) UN
Doc. A/HRC/34/49, para 5; HRC, ‘Report of the Independent Expert on the Issue of Human Rights Obligations
Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment, John H. Knox’ (2013) UN
Doc A/HRC/25/53, paras 17-25.

3 CBD, ‘Report of the Expert Workshop to Develop Recommendations for Possible Gender Elements in the Post-
2020 Global Biodiversity Framework’ (5 August 2019), UN Doc CBD/GB/OM/2019/1/2, para 21.

4HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment, David, R. Boyd’ (2020) UN Doc A/HRC/43/53, para 105. See
also Don Gilmour, ‘Forty Years of Community-Based Forestry: A Review of Its Extent and Effectiveness’ (FAO,
2016).
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range of human rights.> Evidence is growing that the lack of progress in halting biodiversity
loss and environmental degradation facilitated the emergence of the COVID-19 pandemic.® If
such threats to basic human rights are to be avoided in the future, the international community
must rethink its approach to the implementation of the CBD. This requires scaling up
biodiversity conservation, large-scale restoration of degraded ecosystems, and a rapid
transition towards clean energy. Biodiversity-related Official Development Assistance (ODA)
plays a critical role in the implementation of the Convention on Biological Diversity (CBD)’
by providing essential financial resources to help developing countries meet their obligations
under the Convention.2 However, the steady decline in biodiversity and its consequences on
fundamental human rights raise questions about the ability of the current architecture for ODA
to deliver results. It forces us to think critically about its weaknesses, and to find alternative
approaches to accelerate the achievement of the CBD’s objectives. In particular, ODA must
ensure that substantive and procedural human rights in relation to biodiversity are respected,
protected and fulfilled in the design and implementation of biodiversity-related projects.

Since the adoption of the CBD, numerous reports have sounded the alarm on the slow
pace of progress towards the achievement of the Convention’s objectives.® At the heart of the
Convention, the financial mechanism plays a critical role in supporting the achievement of
these objectives.’® The financial mechanism provides financial assistance to developing
countries to enable them to meet their obligations under the Convention. The Global
Environment Facility (GEF) serves as the financial mechanism for the CBD.!

The GEF, established in 1991, provides grants and concessional funds to support
projects related to biodiversity, climate change, international waters, land degradation, the
ozone layer, mercury and persistent organic pollutants. It operates under the authority and
guidance of the Conference of the Parties (COP) to the CBD.** The GEF is required to align
its funding with the strategies, priorities, and eligibility criteria set by the COP.*2 It is made up

S HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment, David R. Boyd (2020), UN Doc A/75/161, para 81.

8 United Nations General Assembly (UNGA), ‘Implementation of the Convention on Biological Diversity and its
contribution to sustainable development’ (2022) UN Doc A/RES/77/167, para 30.

7 Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 UNTS
79 [hereinafter “CBD”], Article 21.

8 CBD, Atrticle 39.

® United Nations General Assembly (UNGA), ‘Implementation of the Convention on Biological Diversity and its
contribution to sustainable development’ (2022) UN Doc A/RES/77/167, para 10.

10 Ibid, paras 28 and 30.

11 CBD, Atrticle 39.

12 Conference of the Parties to CBD Decision 111/8 (11 February 1997), UN Doc UNEP/CBD/COP/DEC/III/8,
Annex, para 2.1.

13 1bid.
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of three implementing agencies, which include the United Nations Development Programme
(UNDP), the United Nations Environment Programme (UNEP) and the World Bank. In
addition to these, several other agencies with specific expertise and regional reach have
acquired the status of “accredited agencies”. These include inter alia the Food and Agriculture
Organization (FAO), the United Nations Industrial Development Organization (UNIDO), the
African Development Bank (AfDB), the Asian Development Bank (ADB), the European Bank
for Reconstruction and Development (EBRD), and the Inter-American Development Bank
(IDB).

The next subsections provide an overview of the most recent knowledge at the
intersection of human rights, biodiversity and biodiversity-related ODA. Section 1.1. paints a
picture of the scale of biodiversity loss and highlights the consequences of such declines on the
enjoyment of human rights. Section 1.2. provides evidence of the global biodiversity gap and
Section 1.3 considers the negative impacts of biodiversity projects on human rights. Finally,
Section 1.4. introduces the Kunming-Montreal Global Biodiversity Framework (GBF) and its

implications for biodiversity-related financial assistance and human rights.

1.1. Rapid declines in biodiversity and their impact on the enjoyment human rights

Declines in biodiversity worldwide are well documented. In 2006, the World Economic
Forum (WEC) identified the loss of biodiversity as a “potentially significant risk” that had “not
yet penetrated public consciousness, but which might have severe consequences”.** The report
pointed to two major concerns, namely a reduced ability to use nature as a blueprint for
pharmaceutical remedies, and profound negative effects on environmental sustainability.*®
Biodiversity loss officially entered the list of global risks in 2009 with an estimated 5-10
percent likelihood of a USD 2-10 billion economic loss globally.® Ten years later, the WEC
made a bleak assessment, linking biodiversity loss with climate inaction, resulting in a 60
percent drop in species abundance since 1970.17 The consequences of biodiversity loss stretch

far and wide, affecting the food chain and accelerating nutritional deficiencies,*8 and impacting

14 WEC, ‘Global Risks’ (2006) 3.

15 Ibid.

16 WEF, ‘Global Risks 2009 - A Global Risk Network Report’ (2009) 3.
"' WEF, ‘Global Risks 2019 - A Global Risk Network Report’ (2019) 15.
18 |bid.
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health and socioeconomic development, with implications for well-being, productivity, and
regional security.®

The drivers of environmental degradation and biodiversity loss however, have evolved
over the years leading up to the adoption of the CBD and in the decades that followed. The 2019
report by the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem
Services (IPBES) provides the most recent global assessment on the state of biodiversity and
its interactions with human development.?® The results illustrate the impact of human activities
on biodiversity.

Currently, 75 percent of the total land surface and 40 percent of the ocean area are
severely altered,? threatening ecosystems and human well-being. It shows that fisheries have
the largest footprint, owing to industrial extraction, aquaculture and mariculture, with nearly
75 percent of the major marine fish stocks being currently depleted, or overexploited.?? It is
estimated that in 2011, illegal, unreported or unregulated (IUU) fishing made up 33 percent of
the world’s total catch and occurs primarily off the coast of West Africa and in the Southwest
Atlantic.Z This is particularly challenging for small-scale fishing communities that depend on
local fisheries for their livelihoods.?* Small-scale and artisanal fisheries encompass the pre-
harvest, harvest and post-harvest stages of the value chain and are undertaken by both men and
women. They provide nutritious food for local, national and international markets and generate
income to support local and national economies. As such, they contribute to food security and
nutrition, poverty eradication, equitable development and sustainable resource utilisation.?

Agriculture has wide-ranging impacts on terrestrial ecosystems, with an estimated
contribution to greenhouse gas emissions of 25 percent, as a result of land clearing, crop
production, and fertilisation, largely for the production of animal feed.?® The accelerated rate
of reduction in forest cover raises concerns for the 350 million people who depend on non-

timber forest products (NTFPs) for their subsistence and income.?” Additionally, timber from

19 hid.

20 IPBES, ‘Conceptual framework for the Intergovernmental Science Policy Platform on Biodiversity and
Ecosystem Services’ (Decision IPBES-2/4, 2013), Annex, para 2.

2L TPBES, ‘Global Assessment Report on Biodiversity and Ecosystem Services, Summary for Policymakers’
(IPBES 2019) 60.

22 |bid, 58 — 59.

2 Ibid, 60.

24 See Food and Agriculture Organization, ‘Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries
in the Context of Food Security and Poverty Eradication’ (2015).

% |bid, ix.
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(IPBES 2019), p. 59.
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illegal sources supplies 10 to 15 percent of the global trade in timber.?® FAO points to the
impact of a growing global population and unsustainable productive systems on the natural
resources which support life on Earth.

As natural resources dwindle, the likelihood of conflicts is rising and driving people to
migrate within and across borders.?® Across the world, food production and consumption
patterns are under threat from the narrow genetic base on which they rely.3 Climate change is
projected to become increasingly important as a direct driver of changes in nature and its
contributions to people in the next decades.®! Finally, another major driver of biodiversity loss
is the extractive industry, with mining exerting a large toll on terrestrial and marine
biodiversity, particularly in areas with weak social and environmental regulation. 32

The international community has long recognised that the loss of biodiversity and the
degradation of the environment have implications for security, access to basic material, health,
social relations as well as freedoms and decision-making, all of which contribute to human
well-being.® The protection of the environment contributes to the enjoyment of human rights,
including the right to life, the right to the highest attainable standard of physical and mental
health, the right to an adequate standard of living, to adequate food, to safe drinking water and
sanitation and to housing, as well as cultural rights.3* Conversely, the loss of biodiversity from
climate change, the unsustainable management and use of natural resources, pollution and the
unsound management of chemicals and waste interferes with the enjoyment of a safe, clean,
healthy and sustainable environment, with direct and indirect consequences on the enjoyment
of all human rights.3® Among the human rights being threatened are the rights to a healthy
environment, life, health, food, water, sanitation, an adequate standard of living, development

and culture.®® Importantly, while the full impact of biodiversity loss on human rights is still

28 |bid, 60.

P FAO, ‘Biodiversity for Sustainable Agriculture: FAO’s Work on Biodiversity for Food and Agriculture’ (FAO,
2018) 4-7.
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32 Ibid, 59.
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2003).
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% HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment, David R. Boyd (2020), UN Doc A/75/161, para 31.

15



unknown, it will challenge our ability to achieve many development priorities, from health to
food security to disaster risk reduction.®

The number of emerging infectious diseases in humans, animals and plants reported
has increased in recent decades®® and has been linked to rapid habitat changes and decreased
biodiversity caused by urbanisation, agriculture intensification and deforestation.®® It has been
reported that the COVID-19 pandemic was caused by a “perfect storm of human actions that
damage ecosystems and biodiversity, such as deforestation, land clearing and conversion for
agriculture, the wildlife trade, the expanding human population, settlements and infrastructure,
intensified livestock production and climate change.”*® The pandemic has demonstrated the
interconnectedness of the human rights to life, health, food, water, freedom of association, an
adequate standard of living and a healthy, sustainable environment.*!

The loss of biodiversity threatens the right to health and the right to life due to human
reliance on biodiversity for medicinal drugs and microbial diversity. The rise in infectious
diseases has direct and indirect adverse effects on mental health.#? Similarly, studies show that
the loss of genetic diversity, with local varieties and breeds of domesticated plants disappearing
at an alarming speed, poses a serious risk to global food security by undermining the resilience
of many agricultural systems to threats such as pests, pathogens and climate change.*® This
also has an effect on access to water and sanitation. Fulfilling the right to water requires
ensuring safe and sufficient water for personal and domestic use, but pollution and pathogens
can make water unsafe for human consumption.* The protection of forest areas can improve

water flow regulation by reducing runoff and providing greater water storage. Additionally,
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protecting biological diversity in water helps to draw excess nitrogen and phosphorus from
aquatic ecosystems and contribute to water purification.*

International human rights law (IHRL) provides specific protections to the rights of
Indigenous peoples,*® women,*” persons with disabilities,*® children*® and environmental
defenders® for whom the loss of biodiversity poses specific threats.>! The increasing pressures
on biodiversity from deforestation, the loss of wetlands, mining, logging and other
developments entail a loss of subsistence and traditional livelihoods for Indigenous peoples.®?
These challenges have a ripple effect on the transmission of indigenous and local knowledge,
and on the potential for sharing of benefits arising from the sustainable use and conservation
of these biological resources.® It also generates a disproportionate burden on women and girls
as it increases the time required to obtain resources such as water, fuel wood, and medicinal
plants. This, in turn, reduces the time they have available for income generating activities and
education.>* Children suffer the same impacts as adults but are particularly affected because
they are still developing.>® And their behaviour, such as playing, can expose them to more

harmful chemicals and organisms.%® Economically vulnerable populations are exposed to

45 United Nations Human Rights Committee (HRC), ‘Report of the Special Rapporteur on the Issue of Human
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heightened risk of disease from environmental degradation. Watershed degradation for
example, has been linked with increased diarrhoea, which is a major cause of child mortality.>’

States have the obligation to respect, protect and fulfil human rights in all actions related
to the environment, and must take measures to protect the human rights of all.>® 31 States
provide constitutional recognition of the right to food,*® while approximately 140 States have
enacted framework climate legislation.®® Several constitutions contain obligations in relation
to biodiversity and wildlife, with some recognising the rights of non-human species and Mother
Earth. The right to a clean, healthy and sustainable environment encapsulates the
interdependence between human rights and the environment. On the one hand, the enjoyment
of the full range of human rights, including the rights to life, health, food, water and
development is dependent on a clean, healthy and sustainable environment.®* On the other
hand, the exercise of procedural human rights, including the rights to information, participation

and remedy, is essential to the protection of the environment.®?

1.2. The global biodiversity funding gap

Worryingly, the acceleration of biodiversity loss means that goals for conserving and
sustainably using nature and achieving sustainability cannot be met by current trajectories.
The pathway to meet these goals in 2030 and beyond requires transformative changes across
economic, social, political and technological factors.®* Inadequate funding is a major
impediment,% and if economically-advanced states met their commitment to allocating 0.7

percent of their gross national income (GNI) to developing countries and 0.15 to 0.20 percent
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of their GNI to least developed countries this would produce approximately USD 200 billion
in additional funds annually.®

Biodiversity-related finance encompasses financial resources towards conservation,
restoration, and sustainable use of biodiversity, as well as investments into the biophysical
systems supporting biodiversity.®” Financial resources for biodiversity conservation derive
from three main sectors which include government funding, official development assistance,
and private capital.®®

The quantification and the measurement of biodiversity health has been a constant
element underpinning the measurement of biodiversity-related aid effectiveness. But
quantifying aid flows and measuring the aid gap in biodiversity finance has been an extremely
challenging process, particularly in an increasingly complex landscape for development
cooperation.

Although biodiversity-related aid has increased substantially since 1980, funding
commitments fall well short of the amounts agreed at the 1992 Rio Conference.®® Recent
research into global biodiversity conservation financing shows that in 2019, the total global
annual flow of funds toward biodiversity protection amounted to approximately USD 124-143
billion per year.” Of this total figure, ODA made up about 5 percent, which translates into a
bracket of between USD 4 and 10 billion. In contrast, domestic budgets made up 57 percent of
total contribution which equates to between USD 75 and 78 billion. Despite these contributions,
the total estimated financing need for biodiversity conservation is thought to be between USD
722 and USD 967 billion per year, leaving a current biodiversity financing gap of between
USD 598 billion and USD 824 billion per year.”* The funding needs of specific thematic areas
is estimated to be between USD 315 — 420 billion for croplands, USD 149 — 192 billion for
protected areas, USD 81 billion for rangelands, USD 73 billion for urban environments, USD
36 — 84 hillion to tackle invasive species, USD 27 — 37 billion for coastal areas, USD 23 — 47
billion for fisheries, and USD 19 — 32 hillion for forests.’

Official development finance is composed of both ODA and other official flows (OOF),

which are delivered through a variety of bilateral and multilateral channels. The Organisation

% Ibid, para 76.
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for Economic Co-operation and Development’s Development Assistance Committee (OECD
DAC) statistical system collects data on biodiversity-related official development finance,
identified through the use of the biodiversity “Rio marker”. This information is reported by
members of the OECD DAC, as part of the Creditor Reporting System (CRS).”® While bilateral
biodiversity-related ODA is systematically reported by 28 OECD DAC members, multilateral
flows and other official flows for biodiversity are not yet fully identified or reported within the
DAC statistical system.”

The picture therefore remains incomplete for multilateral development finance flows,
non-DAC development finance flows, and private flows.”> Although these are not
systematically tracked, multilateral biodiversity-related flows have been estimated to be more
than double bilateral ODA flows. Over the period 1991-2012, the GEF mobilised USD 12.9
billion for biodiversity, made up of USD 3.4 billion provided by national governments
(including DAC members), and leveraged USD 9.5 billion as co-finance.’® The indicative GEF-
8 resource allocation table following the conclusion of the GEF replenishment negotiations
show that biodiversity makes up 36 percent of budget allocation.”” The GEF-8 Programming
Directions commit the GEF to supporting the implementation of the goals and action targets of
the Kunming-Montreal GBF through its biodiversity focal area investments and associated
programming through other focal areas. In addition, the GEF-8 strategy promotes a mutually
supportive implementation and programmatic synergies amongst the CBD and its Protocols,
and other CBD-relevant objectives of wunder biodiversity-related multilateral
instruments/agreements.’® Similarly, biodiversity-related development assistance from non-
DAC countries, such as China and Brazil, isn’t fully accounted for but may also be important.
The biodiversity funding gap raises important questions for the CBD’s financial provisions and
the international community’s ability to respond to the challenges posed by the rapid loss in

biodiversity.
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1.3. Biodiversity projects and human rights

Outcome documents and statements around development assistance from international
fora frequently describe it as “crucial”® to sustainable development and “important”®! to the
achievement of global biodiversity goals. This language however, hides the potential
drawbacks associated with the delivery of financial assistance. The negative impacts of
development projects have been highlighted in literature, with studies showing a negative
impact on governance, & including on markers such as law and order, bureaucracy quality, and
corruption.® One study also concludes that these negative impacts on the quality of governance
may have serious consequences for economic growth.84

While scaling up biodiversity finance is a key mechanism for the achievement of the
CBD’s goals, it also generates concerns over human rights issues.®5 The World Bank’s
Inspection Panel reviews complaints from people and communities who believe that they have
been, or are likely to be, adversely affected by a World Bank-funded project. Since its creation
in 1993, the Inspection Panel has reviewed 150 complaints,® the majority of which relate to
projects in Africa, South Asia and Latin America.®” The large majority of these complaints are
brought in by the communities themselves, or by communities with the support of local civil
society organisations,®® to investigate issues related to inter alia environmental assessments,
consultations and disclosures, natural habitats, indigenous peoples, and forests.8°

23 percent of complaints were submitted by indigenous communities, of which 25

percent allege involuntary resettlement, and 47 percent involve projects with a high predicted
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environmental impact. Some complaints fall into two or all three of these categories.®® One
case in particular put the World Bank in the spotlight in 2013 when a request was lodged from
Swenger communities in the Cherangany Hills in Kenya. The communities claimed that the
World Bank’s Natural Resources Management Project (NRMP) had resulted in the destruction
of the property of Sengwer ethnic minority forest indigenous peoples,® in threats and
intimidations when Sengwer families objected to the planting of trees® and in resettlement
plans for Sengwer families without carrying effective and efficient free prior and informed
consultations.® This case attracted a lot of criticism in the press® and in the literature.®® The
investigation did show a number a failures in the design and implementation of the project.®
At the third International Conference on Financing for Development, governments
encouraged all development banks “to establish or maintain social and environmental
safeguards systems, including on human rights, gender equality and women’s
empowerment.”®” Despite these safeguards, the human rights aspects of biodiversity-related
development projects come out very strongly in the complaints filed against GEF implementing
agencies. Complaints about GEF-funded projects often involve issues such as consultations
with affected stakeholders, including FPIC, and a lack of compliance with GEF policies.®
GEF-funded projects implemented through UNDP are regularly flagged for their lack
of adherence with the Programme’s own social and environmental safeguards. In the Republic
of Congo, a project for the Integrated and Transboundary Conservation of Biodiversity failed
to identify critical project risks and was shown to have implemented partnerships with

government organisations that have employed violence and intimidation against indigenous
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(P095050)’ (30 January 2013) Doc number IPN REQUEST RQ 13/02, para 3(a).

9 Ibid, para 3(e)

% Ibid, para 3(f)

% Nafeez Ahmed, ‘World Bank and UN carbon offset scheme 'complicit' in genocidal land grabs — NGOs,” (The
Guardian, 3rd July 2014) <https://www.theguardian.com/environment/earth-insight/2014/jul/03/world-bank-un-
redd-genocide-land-carbon-grab-sengwer-kenya> Accessed 27 November 2023. See also Justin Kenrick, ‘Kenyan
Government torches hundreds of Sengwer homes in the forest glades in Embobut,” (Forest Peoples Programme,
20 January 2014, <https://www.forestpeoples.org/topics/legal-human-rights/news/2014/01/kenyan-government-
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% See Simone Dietrich, ‘Donor Political Economies and the Pursuit of Aid Effectiveness’ (2016) 70(1)
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communities to achieve project objectives.®® In a similar case in Cameroon, another project for
the Integrated and Transboundary Conservation of Biodiversity led to local communities being
evicted from their ancestral lands to make way for the creation of national parks, preventing
these communities from engaging in traditional hunting and resource gathering within these
areas.’® They were also shown to have been subjected to violence as a means of enforcing
such restrictions.'®* The improper or incomplete identification of risks is a common cause of
complaint with investigations showing agency failures in the identification of all communities
that might be impacted, and how they might be impacted.10?

Despite UNDP’s Social and Environmental Compliance Unit (SECU)’s position that
risks to the human rights, lands, natural resources and traditional livelihoods of indigenous
peoples must always be considered high,'% the lack of harmonised methodology across GEF
implementing agencies for the identification of risks means that “affected stakeholders” may
not all be identified, their concerns may not all be mitigated and they may be treated differently

from project to project and from agency to agency.

1.4. The Kunming-Montreal Global Biodiversity Framework

The Kunming-Montreal GBF was adopted in December 2022 through COP Decision
15/4 after a long preparatory process, carried out through five meetings of the Open-ended

Working Group on the Post-2020 Global Biodiversity Framework, and a series of regional and

% United Nations Development Programme — OAI, Social and Environmental Compliance Unit, ‘Final
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thematic consultations and workshops.%* The Framework is supported by 6 additional COP
decisions to address issues of planning, monitoring, reporting and review,% resource
mobilisation,*%® capacity-building,X®’ digital sequence informationi®® and cooperation with
other Conventions and international organisations.*%® It recognises the intrinsic links between
biodiversity and human well-being, a healthy planet, and economic prosperity for all people,
and people’s reliance on biological diversity for food, medicine, energy, clean air and water,
security from natural disasters as well as recreation and cultural inspiration.

The decision includes a commitment to mobilise at least USD 200 billion per year by
2030 in financial flows from all sources, including domestic, international, public and private
resources, to progressively close the biodiversity finance gap.!'! Although a welcome
development, this commitment continues to fall well short of bridging the estimated USD 711
billion financing gap per year.'*2 Importantly however, the Kunming-Montreal GBF includes
a commitment to apply a human rights-based approach to the implementation of the
Framework.!?

Considering the role of the GEF in supporting the realisation of the GBF, it is important
that its implementing agencies have adequate policies and procedures in place to not only
prevent violations to human rights but also to ensure the application of a human rights-based
approach to the design, implementation, monitoring and evaluation of GEF-funded biodiversity
projects. The Framework Principles on Human Rights and the Environment call on providers
of development assistance to develop and implement environmental and social safeguards that
are consistent with human rights obligations.'** These safeguards should include requiring the
environmental and social assessment of every proposed project and programme, providing for
effective public participation, providing for effective procedures to enable those who may be

harmed to pursue remedies, requiring legal and institutional protections against environmental
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and social risks, and including specific protections for indigenous peoples and those in

vulnerable situations.

2. Broader context for development assistance

Today, the responsibility of developed countries to provide financial assistance to less
economically advanced nations is well established in the international agenda for
development.t> The intricate international architecture developed to channel aid to developing
countries may reinforce the impression that aid is a permanent fixture of development, built on
strong conceptual and theoretical foundations, regulated by a set of common rules and overseen
by impartial accountability mechanisms. The reality however, is that aid draws from and feeds
into a complex web of intersecting fields, including political science, trade and finance, history,
philosophy, anthropology, and law. Aid has emerged empirically from the geopolitical
dynamics that shaped the post-World War Il era and is increasingly challenged by new and
emerging political forces.!*® These dynamics have direct implications on the provision of

financial assistance for the realisation of CBD objectives.

2.1. An evolving geopolitical context for development cooperation

The traditional dichotomy between North and South, developed and developing, donors
and recipients is being shaken up by powerful economic actors that are pushing the conceptual,
theoretical and operational boundaries of development cooperation. These shifting dynamics
have ramifications deep into the multilateral world order established since the Cold War.
Today, new actors from the private sector and civil society, are pushing the normative
boundaries of state sovereignty and are exerting a growing influence over the international
agenda in many areas, including environmental governance.*’

The last decade has seen increased challenges to globalisation, with cross-national

threats such as the COVID-19 pandemic, leading some to question the ability of collective

115 See United Nations, ‘Transforming Our World: The 2030 Agenda for Sustainable Development’ (2015),
Sustainable Development Goal 17 on Partnerships for the Goals.

116 See Gerardo Bracho, ‘The origins of development aid: a historical perspective’ in Bracho and others, Origins,
Evolution and Future of Global Development Cooperation: The Role of the Development Assistance Committee
(DAC) (Deutsches Institut fir Entwicklungspolitik gGmbH, 2021).

U7 Christiana Lopes, ‘Adjusting Multilateralism to the 21st Century in UNDESA’ (UNDESA 2020).
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mechanisms to solve local issues, and to demand more sovereignty and independence. This has
resulted in a retreat from multilateral commitments, characterised by a decoupling between
political intentions and measurable results which reflects three deficits.*'® First, a regulatory-
legal deficit characterised by a pushback against the foundational principles of international
law and its global processes which are seen as encroaching on national sovereignty. Second, a
deficit of participation, whereby non-state actors challenge the dominance of
intergovernmental processes as the main avenue of decision-making. Third, a deficit of
incentives, which is hampering progress in the achievement of global commitments such as the
SDGs. Taken together, these deficits slow down the implementation of treaties and
international commitments.!® In this context it is crucial to reassess the normative strength of
international legal commitments and remind countries of the binding nature of the obligations
that they consent to be bound to through the regular process of negotiation and ratification of
treaties.

Over its 60+ years of existence, the OECD DAC has seen a remarkable evolution and
demonstrated considerable resilience and adaptability in the face of ever-evolving
challenges.'?® Despite the introduction and mobilisation of new sources of financing for
biodiversity, the contribution of ODA for the implementation of biodiversity-related activities
remains strong.*?* Yet the DAC is at a pivotal time in its history. The new world order that has
been gradually unfolding since the fall of the Berlin Wall is laying bare the weakening of the
old North-South power structures and the growing role of the rising super-powers, particularly
China’s. These new dynamics are turning the OECD DAC into a battleground for ideological
supremacy,?? forcing it to adapt and think creatively to forge new partnerships in a rapidly
changing geopolitical landscape.’?® On a procedural level, the increasing proliferation and

fragmentation of aid caused by what Jean-Michel Severino and Olivier Ray have termed
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120 See Gerardo Bracho, ‘Diplomacy by stealth and pressure: the creation of the Development Assistance Group
(and the OECD) in 51 days’ in Bracho and others, Origins, Evolution and Future of Global Development
Cooperation: The Role of the Development Assistance Committee (DAC) (Deutsches Institut fir
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121 See OECD, ‘A Comprehensive Overview of Global Biodiversity Finance’ (OECD Publishing 2020).

122 See Paulo Esteves and Manaira Assungdo, ‘South—South cooperation and the international development
battlefield: between the OECD and the UN’ (2014) 35(10) Third World Quarterly 1775.

123 See Brian Atwood and Richard Manning, ‘DAC High Level Forums on aid effectiveness’ in Bracho and others,
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Committee (DAC) (Deutsches Institut fiir Entwicklungspolitik gGmbH, 2021).
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“hypercollective action”, is affecting the ability of aid flows to meet their objectives.?*
Although the fragmentation of aid presents complex challenges, it also brings new
opportunities to adjust the balance of power in donor-recipient relations. The increasingly
diverse field of development cooperation introduces an element of competition between
providers of aid and broadens the options for developing countries. As such, it increases the
potential for mutual learning, innovation and competitive selection among the various different
providers of development cooperation.!?®

International development emerged within the context of Europe’s reconstruction
following WWII and the collapse of colonial empires. These two processes have had long-
lasting impacts on the field of development cooperation and the birth of South-South
Cooperation (SSC). On the one hand, the Marshall Plan enabled the creation of a set of
harmonised practices built around the peer review of policies, programmes and projects which
have become standard practice in North-South cooperation. These find a practical application
in the concept of ODA.'%6 On the other hand, the dismantling of colonial powers led to a “re-
hierarchisation” of international relations around the dichotomy between developed and
underdeveloped countries (later referred to as “developing countries”), and donors and
recipients of ODA.*?" This dichotomy has dominated the field of development cooperation
since the 1970s but it is gradually being challenged by other providers of aid who are gaining
increasing influence in the field.

Development cooperation today is characterised by a growing diversification in the
countries that provide aid. These are commonly referred to as non-DAC “providers” of aid but
they do not form a homogeneous group. They are broadly made up of three sub-groups which
include: emerging donors that are new to providing aid programmes and mostly set up legal
and institutional frameworks to channel their development assistance programmes as part of
their EU accession process; providers of South-South Cooperation (SSC) who are primarily
developing countries, middle income countries and emerging economies that share expertise

and financial support with other countries. These include Brazil, China, India and South Africa,

124 Jean-Michel Severino, and Olivier Ray, ‘The End of ODA (II): The Birth of Hypercollective Action’ (Center
for Global Development, 2010). See also UNGA, ‘Innovative mechanisms of financing for development’ (2011)
UN Doc A/RES/65/146.

125 Stephan Klingebiel and others, ‘Fragmentation: A Key Concept for Development Cooperation’ in Stephan
Klingebiel and others (eds), The Fragmentation of Aid (Palgrave Macmillan, 2016), 5.

126 Paulo Esteves and Manaira Assungdo, ‘South—South cooperation and the international development battlefield:
between the OECD and the UN’ (2014) 35(10) Third World Quarterly 1775,1776.
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as well as Colombia, Egypt and Thailand;'% finally, Arab donors such as Kuwait, Saudi Arabia
and the United Arab Emirates provide their own development assistance.?°
SSC emerged out of the Asian-African Conference held in Bandung in 1955 to
strengthen the capacities of newly independent states both individually and collectively*° “on
the basis of mutual interest respect for national sovereignty.*3! It expressed its commitment to
the respect of fundamental human rights and the Charter of the United Nations, the promotion
of mutual interests and cooperation, the respect for justice and international obligations.*? This
coalition of countries in the South was gradually strengthened in the 1960s and 1970s, with the
creation of the UNCTAD), the G77 which was originally formed by 77 non-aligned nations in
the wake of UNCTAD and has now evolved into a coalition of 134 countries, and the
Declaration on the Establishment of a New International Economic Order (NIEO).'* In its
Resolution 32/183 of 1977, the UN General Assembly recognised the role of technical co-
operation among developing countries as a “new dimension of international co-operation”. 134
These movements are evidence of the lack of trust of developing countries in the OECD
DAC and the suspicion that it would perpetuate inequalities, through a process that would turn
economic asymmetries into political hierarchy. These suspicions weren’t limited to the DAC
but extended to other institutions, particularly financial institutions such as the World Bank.'%
In the early 2000s, ODA came under intense pressure due to the implementation of fiscal
austerity policies in developed economies that contributed to the emergence of the “aid that
benefits us” narrative.'® Aid effectiveness which had always been an objective of the DAC*¥
gained increased momentum and led to the adoption of the Paris Declaration on Aid
Effectiveness in 2005 and the Accra Agenda for Action in 2008. The Paris Declaration lays out

Partnership Commitments'® around the principles of ownership, harmonisation, alignment,
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results and mutual accountability. The increasing weight of emerging powers as actors of
development cooperation revitalised SSC and contributed to a shift in the development
cooperation narrative at the DAC. These powers — particularly China — are challenging the
long-standing dichotomy between donors and recipients, developed and developing
countries.*® In contrast to DAC members, they do not consider themselves to be donors but
equal partners. To illustrate this point, China’s Policy on International Development
Cooperation in the New Era, published in January 2021, shows a clear departure from North-
South cooperation as led by the OECD DAC. The policy starts by asserting that “all countries
are members of a global village with [a] shared future”, and “China advocates fairer and more
equitable international relations, and steadfastly contributes to global development.” The
policy acknowledges China’s duty to actively engage in development cooperation as a
responsible member of the international community and does so with a focus on SSC and the
implementation of the 2030 Development Agenda. The policy puts forward the South-South
Cooperation Assistance Fund (SSCAF) which works in partnership with UN agencies and
programmes to support agricultural development and food security, poverty reduction, health
care for women and children, response to public health emergencies, education and training,

post-disaster reconstruction, migrant and refugee protection, and aid for trade.'4°

2.2. The role of the Asian Infrastructure Investment Bank in biodiversity finance

This competition highlights some of the weaknesses of post-war institutions and offers
opportunities for emerging providers of aid to learn from these weaknesses and adjust their
approach accordingly. A report commissioned by the World Bank in 2009 — known as the
Zedillo report — found some areas of vulnerability in the governance architecture of the World
Bank Group. These centre around important aspects such as strategy formulation, voice and
participation of its member countries and accountability due to the poor delineation of
responsibilities among governing bodies.'#! In particular, the Commission found that the Bank
lacks effective means to formulate a clear strategy that can be used to set priorities, balance

trade-offs and align operations and resources with strategic goals. It is also lacking mechanisms

139 See Branislav Gosovic, ‘The Resurgence of South-South Cooperation’ (2016) 37(4) Third World Quarterly
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for meaningful stakeholder engagement in strategy formulation. 142 These shortcomings in the
current structure risks producing strategies that do not enjoy widespread support among
members, alienating them and undermining their trust in the institution.'*® The lack of reform
in the World Bank following the Zedillo report is likely to have contributed to China’s decision
to launch its own development bank, the Asian Infrastructure Investment Bank (AlIB) in 2016.

In recent years, this competition has played out in the development and implementation
of social and environmental standards that aim to avoid and mitigate adverse impacts to people
and the environment. The World Bank’s social and environmental standards are notoriously
long and detailed and set out a number of steps to follow prior to the approval of a project. As
will be discussed Chapter 5, these include inter alia, carrying out environmental and social
impact assessments to identify and mitigate risks, the disclosure of information, and
consultations with affected individuals and communities. AlIB adopted its own Environmental
and Social Framework, which was updated in 2021. Its current version contains many
similarities with the World Bank’s Environmental and Social Framework, with mandatory
standards covering environmental and social assessment and management, land acquisition and
involuntary resettlement, and Indigenous peoples.*** It also requires the AlIB’s clients to inter
alia, analyse potential environmental and social risks and impacts of projects, identify actions
to avoid, minimise, mitigate, offset or compensate for environmental and social impacts of
projects, and to provide “a sound mechanism” for ongoing public engagement of stakeholders
through consultation and disclosure of information on environmental and social risks and
impacts of projects, and measures to manage them.'#> Although similar in spirit to the World
Bank’s standards they are much less prescriptive in nature and allow more flexibility in the
application of the framework.

The implementation of AIIB’s standards has come under scrutiny, following reports
that its environmental and social safeguards have allowed negative impacts on communities. 146
Similarly and despite its more stringent criteria for the application of its own ESF, the World
Bank is regularly held accountable for failures to ensure adequate implementation of its

standards.'4” AlIB is betting that it can meet international standards in a more timely and cost-
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143 |bid, para 74.

144 Asian Infrastructure Investment Bank (AIIB), ‘Environmental and Social Framework (ESF)’ (2021), 11.

145 1bid, 11-12.

146 Shi Yi and Wawa Wang, ‘AlIB’s Environmental and Social Safeguards Under Scrutiny Ahead of Annual
Meeting’ (China Dialogue, 26 October 2021) <https://chinadialogue.net/en/business/aiib-agm-environmental-
and-social-safeguards-under-scrutiny/> Accessed 27 November 2023.

147 Yvonne Wong and Benoit Mayer, ‘The World Bank’s Inspection Panel: A Tool for Accountability’ (World
Bank 2015).

30


https://chinadialogue.net/en/business/aiib-agm-environmental-and-social-safeguards-under-scrutiny/
https://chinadialogue.net/en/business/aiib-agm-environmental-and-social-safeguards-under-scrutiny/

effective way than the World Bank. Only time will tell if this approach is successful, but if
AlIB can meet social and environmental standards more efficiently, it would have positive
implications for development cooperation.*® However, as will be argued throughout this
thesis, environmental and social risk avoidance frameworks on their own cannot be relied upon
by international organisations to meet their responsibility to respect, protect and fulfil human
rights.

While China’s increasingly prominent role on the development stage offers more
opportunities for developing countries to determine which options for financial support meets
their needs, a study carried out by the International Monetary Fund (IMF) in 2022 concludes
that China’s development cooperation has had a positive effect on economic and social
outcomes, but the opposite effect on governance. In addition, it found no evidence of a
significant effect on socio-economic stability. Whilst Chinese development assistance has had
some impact on development outcomes in recipient countries, its effect is heterogeneous and
very small in size. In this regard it presents similarities with the effects of traditional aid from

OECD DAC donors that has been documented in the aid effectiveness literature.4?

3. Terminological clarifications

This thesis makes reference to the terms “international aid”, ‘“development
cooperation”, “Official Development Assistance”, and “financial assistance”. While these
terms are sometimes used interchangeably in the field of international development, they are

conceptually distinct from one another.

“International aid” or “foreign aid” is an umbrella term that is usually used to refer to
the international transfer of financial support. However, it can also encompass technical

assistance, military assistance, and emergency humanitarian relief.1

“Development cooperation” is used to denote a partnership between donors and

recipient States working towards common development goals, rather than a one-way provision

148 David Dollar, ‘Is China’s Development Finance a Challenge to the International Order?” (2018) 13(2) Asian
Economic Policy Review 283, 296.

149 International Monetary Fund, ‘Has Chinese Aid Benefited Recipient Countries? Evidence from a Meta-
Regression Analysis’ (IMF Working Paper WP/22/46, 2022) 22.

150 Victoria Williams, ‘Foreign Aid’ (Encyclopedia Britannica, 2023)
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of aid.'®! It is rooted in the concept that both donors and recipients are mutually invested in the
process and outcomes of development initiatives.*>? It encompasses not only the transfer of

resources but also the sharing of knowledge, skills, and policy advice.!%3

“Official Development Assistance” (ODA) typically refers to financial support,
technical assistance, or goods provided by developed countries or international organisations
to developing countries with the explicit aim of promoting economic development and welfare.
ODA focuses on the intention behind the transfer: it must be concessional in character, with
the primary aim of promoting the economic development and welfare of developing
countries.> It can be either bilateral when it is given directly by the donor country to a recipient
country or multilateral when it is provided to an international agency, such as the United

Nations.

In this thesis the terms “financial assistance” refer to the transfer of financial assistance
by developed country Parties to developing country parties in accordance with CBD Articles
20 and 21. This financial assistance is provided in the form of ODA either bilaterally or through
the CBD’s financial mechanism. Consequently, this thesis uses the terms “financial assistance”
and “ODA” interchangeably. The focus of this thesis is on financial assistance/ODA provided

through the financial mechanism.

4. Rationale for the thesis and contribution to the literature

The research presented in this thesis adds to the growing field of academic literature in
international law that explores the connection between IHRL and biodiversity. The relevance
and timeliness of this research is evidenced by recent CBD COP decisions'®® and by the former

UN Special Rapporteur’s Framework Principles on Human Rights and the Environment.*¢
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These documents alert to the risks posed by biodiversity finance to human rights and highlight
the need to ensure that they respect IHRL.

For several decades now, academic literature has been progressively unpacking the
relationship between IEL and IHRL, framing environmental protection as a human rights
issue,®” highlighting the increasing greening of existing human rights through case law, %8 and
contributing to the emergence in 2022 of the human right to a clean, healthy and sustainable
environment.’>® At the intersection of International Biodiversity Law (IBL) and IHRL
specifically, the academic literature has highlighted the cross-fertilisation process between the
human rights and CBD regimes and has discussed how the normative work of the CBD COP
can influence the interpretation of binding human rights obligations.'®® Despite the
interconnectivity between biodiversity, human rights and financial assistance, Articles 20 and
21 have attracted very little interest from scholarship. As such, the legal nature, scope and
content of these articles remain poorly understood, as well as their interaction with other
international obligations. Crucially, while the GEF has been studied from the perspective of
strengthening compliance with international environmental agreements*®* and its legitimacy,6?
no research has been conducted to test whether the GEF’s founding instrument and its
operational modalities provide a suitable framework to enable compliance with these articles.
This study is the first to explore the legal implications of Articles 20 and 21 and to interpret the
obligation to provide financial assistance in light of general international law and international
human rights frameworks, including human rights treaties and conventions, the decisions of
regional courts of human rights and the interpretative work of UN Special Rapporteurs on
human rights and the environment.

The decision to focus on the relationship between the CBD’s financial mechanism and

human rights stems from two main assumptions. First, the compliance of developed countries
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with their obligation to provide new and additional financial resources to the CBD’s financial
mechanism is of critical importance to the compliance of developing countries with CBD
obligations and, by extension, to the achievement of CBD objectives. Second, the literature has
conceptualised the many connections between biodiversity and human rights and aided the
CBD CORP in its interpretative function®® in relation to inter alia, traditional knowledge, free
prior and informed consent, benefit sharing, and the protection of cultural rights.'®* However,
the COP has drawn a connection between human rights and biodiversity finance'®® and
committed Parties to apply a human rights-based approach to the implementation of the GBF
which has not yet been commentated on in the literature.'6¢

The evidence is mounting that the application of a human rights-based approach to
conservation is essential to the generation of long-term benefits for biological diversity.1¢’” The
existing literature on human rights-based approaches to development in international law has
conceptualised the human rights principles that frame their implementation generally*®® but so
far no research has been carried out on human rights based-approaches to the implementation
of biodiversity-related projects specifically. The small body of research that has considered the

handling of human rights violations through the accountability mechanisms of international
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organisations has concluded that despite their quasi-judicial nature!®® they are inadequate as
redress mechanisms for human rights violations.1"®

Against this backdrop, the primary research question that this thesis seeks to answer is
“Does the obligation for CBD developed country Parties to provide new and additional
financial resources entail a responsibility for the GEF and its implementing agencies to
respect, protect and fulfil human rights?”

To answer this question, this thesis considers how the CBD’s financial provisions and
international human rights frameworks should be interpreted in a mutually supportive way to
strengthen the effectiveness of the CBD’s financial mechanism. It argues that applying a
mutually supportive interpretation of international biodiversity law and IHRL clarifies the
content and normative strength of developed countries’ obligation to provide new and
additional financial resources. It further argues that this obligation of States entails a
responsibility for the GEF and its implementing agencies to respect, protect and fulfil human
rights in the formulation, implementation, monitoring and evaluation of biodiversity projects.
It considers the following questions: How do human rights and biodiversity intersect in the
CBD’s financial mechanism? What are the human rights obligations of states and GEF
implementing agencies in the delivery of biodiversity-related ODA? How does the GEF
approach human rights in the design, implementation, evaluation and monitoring of
biodiversity projects? To what extent does the Facility comply with CBD guidance on human
rights? What normative changes does it need to implement to abide by the Parties’ commitment

to apply a human rights-based approach to the implementation of the Kunming-Montreal GBF?

5. Methodology

Oliver Wendell Holmes eloquently stated that “[t]he business of the jurist is to make
known the content of the law; that is, to work upon it from within, or logically, arranging and
distributing it, in order, from its summum genus to its infima species, so far as practicable.” 1"

As such, this research employs a doctrinal approach rooted in international law to understand

189 Lynn Ta, and Benjamin A. T Graham, ‘Can Quasi-Judicial Bodies at the World Bank Provide Justice in Human
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Enforcer of Human Rights’ (2020) 19(4) Journal of Human Rights 425;
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the legal principles and frameworks governing the human rights responsibility of international
organisations in relation to biodiversity-related ODA.

The primary sources for this research are the CBD itself, Article 38(1) of the Statute of
the International Court of Justice,*’? the Vienna Convention on the Law of Treaties,'’® and the
core international human rights instruments. These sources are complemented by secondary
material, including academic articles, monographs and reports by the Special Rapporteurs on
Human Rights and the Environment discussing the relationship between international
environmental law (IEL) and IHRL and State obligations in relation to financial assistance. In
addition, this thesis relies heavily on CBD COP decisions as well as the constitutive and
operational documents of the GEF and its implementing agencies.

By employing this methodology, the research aims to expand the understanding of the
scope of CBD Articles 20 and 21 and bring to light the human rights responsibilities of the
GEF and its implementing agencies in the design, implementation, monitoring and evaluation

of biodiversity-related projects.

6. Limitations of the thesis

Due to time and space constraints, this thesis has at least three limitations. First, while
this study considers the relationship between IHRL and the CBD’s financial mechanism, it
does not consider the implications of the provision of new and additional financial resources
for individual human rights. It outlines the general human rights obligations of states and those
of the GEF in relation to GEF-funded projects as a starting point for further research in this
area. A detailed review of the implications of applying a human rights-based approach for the
protection of the right to food in the implementation of biodiversity projects for example would
be of great benefit to advance the understanding of the issue from a sectoral perspective.

Second, this thesis considers how and to what extent the GEF’s social and
environmental policies incorporate CBD COP direct and indirect guidance to the financial
mechanism. In doing so, it reflects on the direction taken by the GEF’s three implementing
agencies in their recent revisions of their own social and environmental safeguards. However,
due to time constraints it does not provide a comprehensive assessment of these agencies’
safeguards against the CBD COP’s guidance. Nor does it seek to assess the social and

environmental safeguards of the other accredited entities that make up the current GEF

172 Statute of the International Court of Justice adopted 18th April 1946, entered into force 33 UNTS 993.
173 United Nations, Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980), 1155 UNTS 331 [hereinafter “VCLT"”].
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partnership. This is undoubtedly a limitation of this study, as a close review of these
frameworks would help paint a clearer and more accurate picture of how the GEF partnership
complies with CBD guidance on human rights in the implementation of biodiversity projects.
Building this complete picture is all the more important that in 2019 only four agencies were
found to be in compliance with the GEF’s minimum standards.*’* However, the assessment of
the GEF’s policies and safeguards is a valuable first step to understand how these can be more
closely aligned with COP guidance. Any future revision of GEF policies and safeguards would
have a knock-on effect on GEF implementing and accredited agencies, as they work to update
their own frameworks to bring them in line with GEF requirements.

Third, this study does not consider the many ramifications of aligning GEF policies and
safeguards with CBD COP guidance into other areas under the GEF’s mandate. The GEF
serves as the financial mechanism for the United Nations Framework Convention on Climate
Change (UNFCCC),'’® the Stockholm Convention on Persistent Organic Pollutants (POPs),1®
the UN Convention to Combat Desertification (UNCCD),!”” the Minamata Convention on
Mercury*’® and will also serve as the financial mechanism for the new Agreement under the
UN Convention on the Law of the Sea on the conservation and sustainable use of marine
biological diversity of areas beyond national jurisdiction (BBNJ).1® Currently, GEF policies
and safeguards apply uniformly across all focus areas and any review of such policies would
necessarily affect the implementation of all GEF-funded projects. Going forward, it will be
very important to examine the implications of the CBD COP’s commitment to applying a
human rights-based approach to the implementation of the Kunming-Montreal GBF on these
other areas under the GEF’s mandate. The arguments laid out in this thesis however, are not
unique to the area of biodiversity and the GEF’s responsibility to protect, respect and fulfil

human rights applies across all areas under its mandate.

174 GEF, ‘Progress Report on Agencies’ Compliance with Minimum Standards in the GEF Policies on:
Environmental and Social Safeguards; Gender Equality; and Stakeholder Engagement’ (GEF/C.59/Inf.16, 9
November 2020), para 8.

175 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March
1994) 1771 UNTS 107 [hereinafter “UNFCCC™].

176 Stockholm Convention on Persistent Organic Pollutants (adopted 22 May 2001, entered into force 17 May
2004) 2256 UNTS 119.

177 United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa (adopted 14 October 1994, entered into force 26 December 1996) 1954
UNTS 3 [hereinafter “UNCCD”].

178 Minamata Convention on Mercury (adopted 10 October 2013, entered into force 6 August 2017) 3202 UNTS.
179 Agreement under the United Nations Convention on the Law of the Sea on the Conservation and Sustainable
Use of Marine Biological Diversity of Areas beyond National Jurisdiction (adopted 19 June 2023, opening for
signature) C.N.203.2023. TREATIES-XXI.10 [hereinafter “BBNJ”].
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Finally, the emerging and fascinating role of blockchain technology in the delivery of
biodiversity-related aid was left out of this study. It holds tremendous potential for the
protection of the rights of indigenous and local communities'® in the context of biodiversity
projects, and this is an area of research that would provide a timely contribution to the emerging

body of literature on the applications and regulation of blockchain technology.

7. Outline of the thesis

In addition to this introductory chapter, this thesis comprises 5 chapters. Chapter 2 lays
out the key factors identified by CBD outcome documents, UNGA resolutions and independent
evaluation reports that constrain the implementation of the three objectives of the CBD. These
include the fragmentation of financial assistance,® the limited integration of indigenous and
local knowledge and plurality of values in governance processes,'®? and the lack of
coordination in the implementation of bilateral and multilateral agreements, and international
initiatives.®® This Chapter examines these challenges from an international law perspective,
and sheds some light on the international legal regimes applicable to biodiversity-related ODA
and human rights-related ODA. It makes the following arguments: first, that the international
legal regimes applicable to these issues are fragmented and treated in isolation from each other
which contributes to the fragmentation of aid and negatively impacts the achievement of the
CBD’s objectives. Second, that IHRL is an essential contributor to the effectiveness of the
CBD’s financial mechanism and that the application of a human rights-based approach to the
implementation of Articles 20 and 21 could help address some of the challenges to the
effectiveness of the CBD regime.

After having established that human rights are an essential part of the effectiveness of
the financial mechanism, Chapter 3 turns to the international legal foundations for the CBD’s
financial mechanism. The biodiversity funding gap is a major challenge to the achievement of
the CBD’s objectives and this Chapter advances the understanding in scholarship of the

normative strength of the obligation of developed country Parties to provide new and additional

180 MJ Palau-McDonald, ‘Blockchains and Environmental Self-Determination for the Native Hawaiian People:
Toward Restorative Stewardship of Indigenous Lands’ (2022) 57(1) Harvard civil rights-civil liberties law
review 393.

181 Global Environment Facility Independent Evaluation Office (GEF IEO), ‘OPS6 Final Report: The GEF in the
Changing Environmental Finance Landscape’ (GEF IEO, Washington, DC 2018) xiv.

182 Conference of the Parties to CBD Decision 14/1 (30 November 2018) UN Doc CBD/COP/DEC/14/1, Annex,
Para 2(i).

183 Global Environment Facility Independent Evaluation Office (GEF IEO), ‘OPS6 Final Report: The GEF in the
Changing Environmental Finance Landscape’ (GEF IEO, Washington, DC 2018), Annex B, p. 167.
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financial resources. Using the criteria of the International Law Commission (ILC) for the
identification of general principles of law, it argues that this obligation meets the characteristics
of general principles of law. However, despite the strong normative strength of this obligation,
in practice this obligation is blunted by the voluntary nature of financial contributions to the
GEF. It considers the role of the COP in navigating this paradox, and concludes that an
alignment with the provisions on financial assistance in the Paris Agreement could help
mobilise additional resources for the implementation of the Convention.

Having clarified the legal nature of the obligation to provide new and additional
financial resources in Chapter 3, Chapter 4 examines the interplay between human rights
obligations under IHRL and the obligation to provide new and additional financial resources
under the CBD regime. It examines the international legal framework for the provision of
financial resources using the principle of mutual supportiveness to elucidate how financial
assistance under IHRL and international biodiversity law intersect in the context of the CBD’s
financial mechanism. It posits that GEF implementing agencies have a responsibility to fulfil
human rights in the implementation of their activities which is derived from the UN Charter
and the human rights obligations of their Member States. It follows that the implementing
agencies that make up the GEF partnership have a responsibility to ensure that they have
adequate safeguards and frameworks in place to identify, respect, protect and fulfil the human
rights of the individuals and communities affected by their projects and programmes.

Chapter 5 builds on the findings from Chapter 4 and considers the extent to which the
GEF complies with CBD COP guidance on human rights. It proposes an assessment of GEF
policies and operational guidelines against the CBD COP guidance and concludes that there
are notable areas of incompatibility, including in relation to free, prior and informed consent
(FPIC) of Indigenous and local communities, involuntary resettlement and benefit sharing. It
provides a summary of recommendations to strengthen alignment with CBD COP guidance
and IHRL and explores opportunities to give effect to these recommendations through the
Global Biodiversity Framework Fund (GBFF).

Chapter 6 provides a summary of the key findings of this thesis and invites further
research into the responsibility of GEF accredited agencies to protect, respect and fulfil human
rights. Such research would be very welcome to provide a fuller picture of the GEF’s alignment
with international biodiversity law and IHRL. The Chapter also invites further research into
the implication of the findings in this thesis for other areas under the GEF’s mandate, most

notably climate change.
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Chapter 2. Rethinking aid effectiveness for biodiversity in the Post-
2020 era

“The greatest development of the postwar era lies in the concept of international
development aid as a permanent and inevitable feature of contemporary international
organisation.”

Wolfgang Friedmann, 1964

1. Introduction

The provision of biodiversity-related financial assistance is a relatively recent creation
in international law and global cooperation for the environment.*84 It coincides with the
growing realisation in the 70s that environmental degradation was having “undesirable effects
on the material wellbeing of mankind”.'® Like other aspects of development that have
gradually been incorporated into the international agenda for development assistance and
cooperation,® biodiversity-related ODA is still largely tied to the overarching aid coordination
efforts led by the Organisation for Economic Co-operation and Development’s Development
Assistance Committee (OECD DAC).

Alternatively hailed as one of humanity’s greatest achievements,'8’ condemned as an

instrument of colonial dominion?® or decried as a waste of taxpayers’ money,*®° development

184 On the emergence of the environmental agenda at the DAC, see Alexandra Trzeciak-Duval, ‘Tipping point:
environmental protection and sustainable development’ in Gerardo Bracho and others, Origins, Evolution and
Future of Global Development Cooperation: The Role of the Development Assistance Committee (DAC)
(Deutsches Institut fir Entwicklungspolitik gGmbH, 2021).

18 Edwin M Martin, ‘Development Co-operation: Efforts and Policies of the Members of the Development
Assistance Committee’ (OECD, Paris 1972).

18 See for example the DAC’s integration of women into the development process and the adoption in 1983 of
the Guiding Principles to Aid Agencies for Supporting the Role of Women in Development”.

187 See Wolfgang Friedmann, The Changing Structure of International Law (Columbia University Press, New
York 1964).

188 See for example Zoe Williams, ‘The UK peddles a cynical colonialism and calls it aid” (The Guardian, 23 July
2017) <https://www.theguardian.com/commentisfree/2017/jul/23/uk-colonialism-aid-spending> Accessed on 27
November 2023. For an analysis of the legacy of colonialism on Britain and France’s aid strategies in the area of
social protection see Bastian Becker, ‘Colonial Legacies in International Aid: Policy Priorities and Actor
Constellations’ in Carina Schmitt (ed), From Colonialism to International Aid. Global Dynamics of Social Policy
(Palgrave Macmillan, Cham 2020).

189 See for example a post from the United Kingdom’s Tax Payers’ Alliance, ‘New Report Confirms That Aid
Money Is Wasted (We Told You So)’ (19 July 2017)
<https://www.taxpayersalliance.com/new_report_confirms_that aid money_is_wasted we_told you_so>
Accessed on 27 November 2023.
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assistance divides opinions. Yet, it underlies much of the negotiations that surround the
development of binding and non-binding international instruments in the environmental field,
and plays a key role in the implementation of the resulting international obligations and
commitments.'® In the area of biodiversity, the CBD provisions on financial assistance have
been studied from the perspective of legitimacy in international law making®®! but there is still
a dearth of research on the relationship between human rights and biodiversity-related ODA,
despite the acknowledgment by the CBD COP of the need to safeguard the rights of indigenous
and local communities in biodiversity financing mechanisms.'®> The literature at the
intersection of IEL and IHRL highlights the role of human rights-based approaches in
achieving positive outcomes for people and the environment.?®® However, the links between
human rights, aid effectiveness and treaty effectiveness remain poorly understood in legal
scholarship.

There is a dearth of research in international law on the relationship between IHRL and
aid effectiveness. The limited scholarship that exists in IHRL points to the legal and normative
baseline that international human rights framework present for the planning and
implementation of development activities.'® In the field of international development, recent
scholarship has shown that the protection and realisation of human rights contributes to the
effectiveness of aid.'® The incorporation of human rights objectives in the design and
implementation of projects has been shown to add value to the agenda for development by
promoting State accountability on the obligation to respect, protect, promote and fulfil human
rights.'%® There is much potential for the international human rights framework and the Paris
Declaration to reinforce and benefit from each other, with human rights contributing to the

effectiveness of aid. 1% Indeed, an increased focus on accountability through human rights can

190 On this topic see Nele Matz, ‘Financial Institutions between Effectiveness and Legitimacy — A Legal Analysis
of the World Bank, Global Environment Facility and Prototype Carbon Fund’ (2005) 5 Int Environ Agreements
265.

¥pjd.

192 Conference of the Parties to CBD Decision XI1/3 (17 October 2014) UN Doc UNEP/CBD/COP/DEC/XI1/3,
Annex Il1. See also Chapters 3 and 4 of this thesis.

19 David R Boyd and Stephanie Keene, ‘Human Rights-based Approaches to Conserving Biodiversity: Equitable,
Effective and Imperative’ Policy Brief No. 1 (2021).

1% Siobhan Mclnerney-Lankford, ‘Human Rights and Development: a Comment on Challenges and Opportunities
from a Legal Perspective’ (2009) 1 J Human Rights Practice 51.

195 Mustapha Douch, Terence Edwards, Todd Landman and Sushanta Mallick, ‘Aid effectiveness: Human rights
as a conditionality measure’ (2022) World Development 158; See also OECD, ‘Action-oriented policy paper on
human rights and development’ (2007) Document Number DCD/DAC (2007)15, para 35.

1% UNDP, ‘A Human Rights-Based Approach to Development Programming in UNDP — Adding the Missing
Link’ (2020).

197 OECD, ‘Action-oriented policy paper on human rights and development’ (2007) Document Number
DCD/DAC (2007)15, para 35.
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strengthen the effectiveness and the transparency of aid.'%® Conversely, the lack of integration
of human rights considerations in biodiversity-related projects context undermines the
effectiveness of biodiversity-related ODA.

This Chapter draws from these different fields of scholarship to demonstrate that
applying a human rights-based approach to the provision of financial resources through the
CBD’s financial mechanism can enhance the effectiveness of the Convention. It is built around
four Parts. Part 2 situates biodiversity-related ODA and human rights related-ODA within the
broader international framework for development assistance. It highlights the international
legal basis for biodiversity-related ODA in the CBD’s financial provisions, and the role of the
GEF in operating the financial mechanism. It also shows the intricate relationship between the
GEF and the DAC as the primary coordinator of ODA. It concludes that while the DAC
recognises the important contributions of human rights to aid effectiveness, the linkages
between biodiversity-related ODA and the realisation of human rights are not clearly
articulated. Part 3 explores the concept of aid effectiveness and shows that the realisation of
human rights is integral to the effectiveness of aid. It shows that the Paris Declaration provides
fertile grounds for the implementation of human rights-based approaches to biodiversity
management in national development cooperation strategies. Finally, Part 4 considers the
relationship between treaty effectiveness and aid effectiveness and shows that the effectiveness
of the CBD regime is hampered by the lack of systematic engagement with human rights in the
provision of biodiversity-related ODA. The Kunming Montreal GBF provides an avenue for
mutual supportiveness between biodiversity and human rights obligations in the CBD’s

financial mechanism.

2. International architecture for the delivery of biodiversity and human rights-related
ODA

This Part demonstrates that biodiversity-related ODA and human rights-related ODA
have their own separate foundations in international law and their own delivery mechanism.
Sections 2.1 and 2.2 show that while the CBD sets out the legal foundations for the provision
of biodiversity-related ODA, the Vienna Declaration on human rights acted as a catalyst for

the provision of human rights-related ODA. However, while the CBD creates a specific

1% UNDP, ‘A Human Rights-Based Approach to Development Programming in UNDP — Adding the Missing
Link’ (2020).
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mechanism for the transfer of biodiversity-related ODA, no such mechanism exists in the area
of human rights. Section 2.3 highlights the role of the OECD DAC as a forum to build the

linkages between these two areas.

2.1. The CBD as the legal basis for biodiversity-related ODA

2.1.1. CBD Articles 20 and 21

In response to the General Assembly’s call for a United Nations Conference on
Environment and Development (UNCED),*® 178 governments came together in Rio in 1992
to express their commitment to tackling the global environmental challenges that the
international community had recognised as a threat to the ecological balance of the Earth.2%°
Evidence of this commitment can be found in the profusion of binding agreements,?°*
declarations,?%? principles®®? and action agenda?®* that members of the United Nations were
invited to sign. One such instrument is the CBD, a legally binding instrument for the
conservation of biological diversity, the sustainable use of its components and the fair and
equitable sharing of the benefits arising out of the utilisation of genetic resources.?%

The United States is remembered for its resounding criticism of the CBD, which they
refused to sign.?% It was on their proposal however, that a global convention on biological
diversity was first discussed at UNEP’s 14" Governing Council, in 1987.2%7 Concerned about
the co-ordination of existing international instruments on conservation, they had called for an
umbrella convention to streamline these instruments and to focus efforts on in situ
conservation.?%® A year later, the international community embraced the idea of an instrument

on biological diversity but favoured a broader scope that would include ex situ conservation

19 UNGA, ‘United Nations Conference on Environment and Development’ (1989), UN Doc A/RES/44/228.

200 1hid, Preamble.

201 CBD; United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought
and/or Desertification, Particularly in Africa (adopted 14 October 1994, entered into force 26 December 1996)
1954 UNTS 3 [hereinafter “UNCCD”]; United Nations Framework Convention on Climate Change (adopted 9
May 1992, entered into force 21 March 1994) 1771 UNTS 107 [hereinafter “UNFCCC™].

202 UNGA, ‘Report of the United Nations Conference on Environment and Development’ (1992) UN Doc
AJ/CONF.151/26(Vol. I), Annex I.

203 1hid, Annex IlI.

204 United Nations Conference on Environment and Development, ‘Agenda 21° (Rio de Janeiro, 3-14 June 1992)
[hereinafter “UNCED”].

205 CBD, Atrticle 1.

206 CBD Secretariat, ‘CBD Handbook’ (3rd edn, 2005) Section VIII, Declaration of the United States of America.
207 Fiona McConnell, The Biodiversity Convention — A Negotiating History (Kluwer Law International 1996) 5.
208 Laurence Boisson de Chazournes, ‘Introductory Note on the Convention on Biological Diversity and its
Protocol on Biosafety’ (United Nations Audiovisual Library of International Law, 2009).

43



and serve as a framework convention for the adoption of subsequent instruments.2% The result
is a global instrument for biological diversity which contains measures for both in situ and ex
situ conservation; incentives for the conservation and sustainable use of biological diversity;
research and training; public awareness and education; assessing the impacts of projects upon
biological diversity; regulating access to genetic resources; access to and transfer of
technology; and, crucially, the provision of financial resources.?!°

In December 1989, UNGA Resolution 44/228 established that the responsibility for
containing, reducing and eliminating global environmental damage was to be borne by the
countries causing the damage, in accordance with their respective capabilities and
responsibilities.?!! In addition, the Resolution exhorted countries to identify ways and means
of providing new and additional financial resources, particularly to developing countries and
in accordance with national development objectives.?*2

These three demands from the UNGA served as a cornerstone for the negotiations of
the financial provisions at the first UNCED Preparatory Committee (Prepcom 1), in August
1990. The Resolution boosted the various coalition groups of developing countries who held
considerable influence in the negotiations, as custodians of the largest remaining areas of
biodiversity in the world. Two years later, all three Rio Conventions introduced an obligation
for developed country Parties to provide new and additional financial resources?'? to enable
developing country Parties to meet the cost of implementing the measures under these
instruments.

In keeping with the geographic, economic and political coalitions that marked the
negotiations of the CBD,?'* the financial obligations for the Parties to the Convention are
determined by their economic status. Under the Convention, countries are either developed, in
transition or developing.?%® The distinction is a fundamental one as it is the primary determinant
of a Party’s obligation to contribute to the financial mechanism under Article 21. At the time
of drafting the Convention, the funding mechanism of the CBD — and ultimately the

achievement of all three of the Convention’s objectives — therefore relied on two conditions:

209 1bid.

210 CBD Secretariat, ‘CBD Handbook’ (3rd edn, 2005), Section VIIL

211 UNGA, ‘United Nations Conference on Environment and Development’ (1989), UN Doc A/RES/44/228,
Preamble.

212 |pid, Para 8.

213 CBD, Preamble and Article 20(2); UNCCD, Preamble and Avrticle 6(c); UNFCCC, Atrticle 4(3).

214 See generally Fiona McConnell, The Biodiversity Convention — A Negotiating History (Kluwer Law
International 1996).

215 CBD, Atrticle 20(2).
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that the country Parties are classified according to economic status, and that members of the
developed Party category meet their financial obligations under Articles 20 and 21.

How then are countries slotted into the various categories? The classification of country
Parties is primarily a political exercise, although Article 20(2) provides a legal basis for its
execution. It requires Parties at COP 1 to “establish a list of developed countries and other
Parties which voluntarily assume the obligations of developed countries.” The identification
process started well ahead of COP 1, at the second session of the Intergovernmental Committee
on the Convention on Biological Diversity, when the question of the methodology to be used
was discussed.?!® On this occasion a proposal was made to simply draw a list of developed
country Parties to the Convention “provided that there was no doubt regarding their status as
developed countries”.?*” However, the determination beyond doubt of the economic status of
a country has economic, legal and political implications for countries, which cannot be
answered using national income as the main criterion for drawing up lists of countries.
Although economic progress is one of the primary objectives of the UN Charter,?'8 the General
Assembly has long acknowledged and sought to address the gap between developed and
developing countries?!® without ever classifying its members according to their economic
status. In the absence of official lists and in the lead up to the first COP, proposals were made
to use the lists of the World Bank, UNCTAD and UNDP, or to rely on the list of contracting
Parties that were donors but not recipients of GEF.??° These proposals were rejected by donor
countries who referred to the wording of Article 20(2), stating that “developed countries were
donor countries, not that donor countries were developed countries™.?2

It is on the basis of this second session that the Interim Secretariat for the
Intergovernmental Committee prepared a list of developed country Parties and other Parties
which voluntarily assume the obligations of developed country Parties, to be discussed at COP
1. This list identified a number of developed countries as well as a list of countries in the

process of transition to a market economy.??? Ultimately, COP 1 followed the usual practice in

216 Hereinafter [Intergovernmental Committee].

217 Conference of the Parties to CBD Decision 1/4 (28 February 1995) UN Doc UNEP/CBD/COP/DEC/1/4, para
203. This proposal came from the Chairperson of Working Group II.

218 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, Article 55(a).

219 UNGA, ‘Declaration on the Establishment of a New International Economic Order’ (1994) UN Doc A/RES/S-
6/3201.

220 Conference of the Parties to CBD Decision 1/4 (28 February 1995) UN Doc UNEP/CBD/COP/DEC/1/4, para
205.
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222 Conference of the Parties to CBD (6 October 1994) UN Doc UNEP/CBD/COP/1/7.

45



international law, leaving it up to countries to determine what category they fall under.
Decision 1/2 only retained the list of developed countries, with some exceptions.?23

The “developing country” category that the CBD refers to is equally unclear. In
practice, three main methods are used in international law to identify developing countries:
treaty definition, listing and auto-election.??* The text of the CBD contains no definition of the
category and the COP outcome documents provide no indication of the qualifying country
Parties. Unlike with developed countries, the CBD does not mandate the COP to establish a
list of developing countries. Similarly, the text of the CBD makes no reference to auto-election
to the developing country category. To fill this gap, the GEF draws from UN practice,??® and

members of the G77 and China all fall under this category.

2.1.2. The operational arm of the CBD’s financial mechanism: the Global

Environment Facility

To understand the role of the GEF as the CBD’s funding mechanism, it is important to
first examine its legal status and mandate. This Section then considers how the oversight by

the CBD COP of GEF-funded biodiversity projects operates in practice.

2.1.2.1.Legal status and mandate

The GEF was established by Resolution No. 91-5 of 1991,2%6 which included the World
Bank, the United Nations Development Programme (UNDP), and the United Nations
Environment Programme (UNEP). It was originally set up under the International Bank for
Reconstruction and Development (IBRD) as a pilot programme for the protection of the global
environment and with the ambitious objective of promoting environmentally sound and
sustainable economic development at its core.??” The GEF was born out of a general proposal
from Germany, and a specific request made by France to the World Bank to assess the

requirements for additional funding and the degree of interest from donors in supporting actions

223 For example, Israel and Liechtenstein were removed.

224 Lavanya Rajamani, Differential Treatment in International Law (Oxford University Press 2006) 165.

225 |bid.

226 World Bank, ‘Documents Concerning the Establishment of the Global Environment Facility’ (1991) 30(6)
International Legal Materials 1735.

221 See Robert Lake, ‘Finance for the Global Environment: The Effectiveness of the GEF as the Financial
Mechanism to the Convention on Biological Diversity’ (1998) 7(1) Review of European Community &
International Environmental Law 68.
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to address global environmental concerns in developing countries.??® At an operational level,
the GEF was to provide grants or concessional loans to developing countries to help them
implement programmes that protect the global environment in four sectoral areas. These
include the protection of the ozone layer, the limitation of greenhouse gas emissions, the
protection of biodiversity, and the protection of international waters.??® The GEF was
established quickly, to acquire enough experience to provide practical input into the
negotiations of the UNCED in 1992. From the outset, the GEF was created with the objective
of providing technical and financial support to programmes and activities that would generate
benefits for the world at large. Specifically, it would provide financial support to developing
countries to cover the additional cost to them of adopting and implementing environmental
measures. An important aspect of the GEF funding is that it comes on top of existing aid flows,
not as a substitute. As a result, the GEF relies on broad-based multilateral participation in
funding.

Unlike most funds and financial institutions,?®® the GEF does not have an explicit
international legal personality or legal capacity derived from an international agreement. The
legal status of an international organisation determines the rights, privileges, duties, and powers
within which the organisation operates at the international level. Similarly, the legal status of
a fund determines the extent to which a fund or funding institution — and in this case the GEF
— can operate independently to achieve its objectives and meet its responsibilities. This is
because funds and funding institutions are limited in their capacity, and can only operate within
the confines of the rights, privileges, duties, and powers that have been conferred on them
explicitly or implicitly by their Member States. In accordance with its Instrument, the GEF
derives its legal identity from the World Bank, which acts as a trustee.?3! Similarly, there are
no explicit privileges and immunities for the GEF, its organs, or its officials. In practice
however, all GEF secretariat staff hold World Bank appointments and benefit from the
privileges and immunities of the World Bank in accordance with the Articles of Agreement of
the World Bank. GEF Council members are treated as delegates attending meetings of the
World Bank, and they may have diplomatic and/or special status conferred by their

governments. The GEF Trust Fund, established by the World Bank as trustee, is subject to the

228 World Bank, ‘Documents Concerning the Establishment of the Global Environment Facility’ (1991) 30(6)
International Legal Materials 1735, 1739.
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230 See UNFCCC Transitional Committee, 'Review of the Legal Status of Select International Funds and Financial
Institutions' (2011) UN Doc TC-2/WSII/2.
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International Legal Materials 1735, 1758.
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privileges and immunities accorded to the World Bank.?*? The specificities of the GEF’s legal
status have contributed to building a close institutional relationship between the GEF and the
World Bank both de jure and de facto.

The GEF plays a unique role in the global financing architecture. It acts as the primary
funding mechanism for major Multilateral Environmental Agreements (MEAS), including the
CBD, the United Nations Framework Convention on Climate Change (UNFCCC), the
Stockholm Convention on Persistent Organic Pollutants, and the United Nations Convention
to Combat Desertification (UNCCD) and the Minamata Convention on Mercury. The GEF also
funds projects in International Waters and Sustainable Forest Management that are consistent

with the objectives of the United Nations Forum on Forests (UNFF).

2.1.2.2.Composite nature of the GEF

The GEF operates under the guidance of its governing bodies, namely the Assembly,
the Council, and the Secretariat. The Assembly is the highest decision-making body and
consists of representatives from all GEF member countries. It meets every four years?® to
provide strategic direction, review policies, and approve key decisions.?** The Council is
composed of 32 members and represents various constituencies, including developed and
developing countries, with equal representation from donor and recipient nations.?*®> The
Council meets twice a year to oversee the GEF’s operations, approve projects, and review
policies.?®® The GEF Secretariat is responsible for the day-to-day management and
coordination of the GEF's activities.?®" It supports the Assembly and Council, facilitates project
development and implementation, and ensures effective communication and cooperation with
stakeholders.?%

In addition, the GEF receives advisory support from a Scientific and Technical

Advisory Panel (STAP).2% While the Assembly operates on a “one member, one vote” rule,

232 See UNFCCC Transitional Committee, ‘Review of the Legal Status of Select International Funds and Financial
Institutions’ (2011) UN Doc TC-2/WSII/2.

233 GEF, ‘Amendments to Instrument for the Establishment of a Restructured Global Environment Facility’
(GEF/A.7/08, 24 August 2023), para 13.

234 |bid, para 14.

235 |bid, para 16.

236 |bid, paras 17 and 20.

237 |bid, para 21.

238 |bid, para 21.

239 | bid, para 25.
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the Council is made up of 32 Members, representing constituency groupings.?* In binary
terms, these groupings can be categorised as donors and recipients but on both sides they merge
different economic and political coalitions, such as the G77 and China, and the Latin American
and Caribbean Group. The Council’s composition is an attempt to achieve a balanced and
equitable representation of all Participants,?*! giving a substantial decisional weight to donors
in recognition of their funding efforts. As a result, the Council comprises 16 Members from
developing countries, 14 Members from developed countries and 2 Members from the
countries of central and Eastern Europe, and the former Soviet Union. Decisions of the
Assembly and the Council are taken by consensus, or when no consensus is attainable, through
a formal vote.?*> When a formal vote is required, decisions are taken by a double weighted
majority, representing both a 60 percent majority of the total number of Participants and a 60
percent majority of the total contributions, ie. 60 percent of donors.?*® This decision-making
system is evidence of the tension between the need to respect the principle of equality of
Participants and the need to satisfy the demands of donor countries to have a say in the
administration of financial resources and to allow them the possibility to veto proposals that
they deem unacceptable.?** Since its inception, the GEF has been criticised for being
dominated by donors.?® It is true that despite the GEF’s stated objective to operate under the
principle of equal partnership between donor and recipient countries, donors exert considerable
influence within the GEF, through its decision-making processes and governance structure.
During replenishment cycles, donors are able to shape the overall strategic direction and
funding priorities of the GEF. Donors' contributions and their positions on specific issues and
country preferences can influence the outcome of the replenishment negotiations, which
involve decisions on financial commitments and the allocation of resources across different
focal areas and countries.

Originally, GEF-funded projects and programmes were implemented through a
tripartite arrangement between the UN Environment Programme (UNEP), the United Nations
Development Programme (UNDP) and the World Bank, but since 2010 the Fund has expanded

its partnership to include a much more diverse group of “accredited agencies”. In particular,

240 |bid, para 16.

241 The name given to Members of the GEF.

242 CBD Secretariat, ‘CBD Handbook’ (3rd edn, 2005) Section VIII, Rule 40.

23 GEF, ‘Amendments to Instrument for the Establishment of a Restructured Global Environment Facility’
(GEF/A.7/08, 24 August 2023), para 26(c).

24 |bid, paras 26(b) and (c).

245 Andrew Jordan, ‘Paying the Incremental Costs of Global Environmental Protection: The Evolving Role of
GEF’ (1994) 36(6) Environment 12, 19.

49



discussions around the establishment of the GEF have from very early on recognised the
benefits of engaging with non-governmental organisations (NGOs) on biodiversity-related
matters. One such benefit is the grassroot knowledge of how people interact with their
surrounding environment which in the GEF’s own admission, can significantly enhance the
quality of project design and implementation. Early discussions suggest a commitment to
engaging with NGOs, recognising that their advice should be sought in both the design and
implementation of environmental activities, whenever the groups that they engage with are
likely to be affected by the proposed investment, or when their contribution can strengthen
project design. In the biodiversity area, NGOs may be directly involved in project
implementation, on their own or in conjunction with governmental implementing agencies,
subject to the agreement by the recipient government. 246 Despite this commitment, early on in
the GEF’s operations as the CBD financial mechanism, NGOs have expressed frustration at
the apparent resistance of the GEF to working with NGOs, pointing to a combination of
inappropriate project processing and procurement procedures, and minimum project sizes.?*’
The implementation by UNDP of the Small Grants Programme for NGOs and community-
based organisations partly addresses this concern, and represents UNDP’s “deepest global
engagement at community level”.?48

The selection of UNDP, UNEP and the World Bank as the implementing agencies of
the GEF, was strategic, with each of the three agencies bringing specialised knowledge,
operational and programmatic strengths — as well as weaknesses — and technical mandates.
Each agency supports the implementation of GEF-funded activities within its respective sphere
of competence, but also rely on their networks to promote the cooperation with other financial
institutions, UN agencies and programmes, as well as other international organisations, and
national institutions and bilateral development agencies, local communities, NGOs, the private
sector, and academia, in accordance with paragraph 28 of the Instrument.?*® The agencies
follow a results-oriented approach to the implementation of GEF activities, and aim to operate
“in a spirit of partnership, and consistent with the principles of universality, democracy,

transparency, cost-effectiveness and accountability”.?®® Importantly, the GEF Instrument

246 World Bank, ‘Documents Concerning the Establishment of the Global Environment Facility’ (1991) 30(6)
International Legal Materials 1735, 1747.

247 Robert Lake, ‘Finance for the Global Environment: The Effectiveness of the GEF as the Financial Mechanism
to the Convention on Biological Diversity’ (1998) 7(1) Review of European Community & International
Environmental Law, 71.

28 UNDP, ‘Small Grants Programme Monitoring and Evaluation Strategy’ (2021).

249 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), Annex D,
para 3.

250 | bid, para 4.
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commits the implementing agencies to putting these principles into practice by ensuring the
development and implementation of programmes and projects that are country-driven and

based on national priorities designed to support sustainable development.?5!

2.1.2.3.The World Bank

The GEF Instrument confers on the World Bank a primary role in ensuring the
development and management of investment projects.?>? In particular, the World Bank
promotes investment opportunities and mobilises private sector resources that are consistent
with GEF objectives and national sustainable development strategies.?> In addition to this, the
World Bank serves as the Trust Fund Administrator which gives it oversight powers to review
progress in the work of implementing agencies and a role to play in addressing the operational
challenges that they may face. In the countries where it operates, the World Bank organises the
project identification, appraisal, and supervision process in collaboration with UNDP and
UNEP. %4

2.1.2.4.UNDP

UNDP was established in 1965 through a merger of the UN’s Expanded Program of
Technical Assistance and the United Nations Special Fund in order to pool resources, simplify
procedures, improve planning, and generally strengthen the delivery of Official Development
Assistance (ODA).?% Within the GEF, UNDP’s primary role is to ensure the development and
management of capacity building programmes and technical assistance projects. This is
because of its global network of field offices, which allows it to facilitate dialogue and to build
partnerships between State and non-State actors in the development of policies, and the
strengthening of institutional capabilities and leadership skills.?¢ As such, UNDP cooperates

with other implementing agencies in the development of regional and global projects to assist

21 |bid, para 5.

22 |bid, para 11.

253 |bid.

24 World Bank, ‘Documents Concerning the Establishment of the Global Environment Facility’ (1991) 30(6)
International Legal Materials 1735, 1748.

2% Richard Estes, ‘United Nations Development Programme’ in AC Michalos (ed), Encyclopedia of Quality of
Life and Well-Being Research (Springer, Dordrecht 2014).

256 UNDP, ‘About Us’ <https://www.undp.org/about-us> Accessed 27 November 2023.
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countries in promoting, designing and implementing activities in line with GEF objectives and
national sustainable development strategies. 257

UNDP’s presence in the GEF partnership ensures that “the strategic planning
maximizes the complementarity between developmental and environmental concerns.” Critics
however, argue that UNDP has over time operated a rapprochement with the World Bank’s
market-oriented approach to development, gradually shifting away from its original promotion
of a liberal, people-centred form of development, to one that one that promotes capitalist
development.?®® Paul Cammack contends that UNDP’s Human Development Reports have
gradually aligned themselves with the Organisation for Economic Co-operation and
Development (OECD)’s and the World Bank’s approach to the political economy of
adjustment. This, according to him, seeks to change individual attitudes and behaviour by
shaping risks and incentives to the logic of global competitiveness thereby promoting the
continuous development of the social relations of capitalist production on a global scale. He
claims that as a result, the “UNDP’s rhetoric of resilience, empowerment and choice now
figures purely as ideology”.?®® However, it is important to point out that the studies and
assessments that UNDP carries out are typically developed in collaboration with a number of
institutions and carry the disclaimer that they do not represent the official position of the UNDP
or of any of the UN Member States that are part of its Executive Board.° In addition, as will
be discussed in the final Chapter of this thesis, UNDP’s framework for social and
environmental risk assessment reflect a strong commitment to the realisation of human rights,
and a much higher degree of operational autonomy from the World Bank than some of its UN

sister organisations like UNEP.

2.1.2.5.UNEP

UNEP’s primary role in the GEF partnership it to act as a catalyst for the development

of scientific and technical analysis and to oversee the “environmental management” in GEF-

257 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), Annex D,
para 11.

2%8 paul Cammack, ‘The UNDP, the World Bank and Human Development through the World Market’ (2017)
35(1) Development Policy Review 3-21, 4.

29 |bid.

260 UNDP, ‘Human Development Report 2020, The Next Frontier — Human Development and the Anthropocene’
(2020).
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financed activities.?> UNEP provides guidance to the GEF on the implementation of GEF-
financed activities at a global, regional and national level. It also has a technical role in the
development of national policy frameworks and plans, and international environmental
agreements.?52 UNEP hosts the STAP which acts as an advisory body to the GEF.263

At a strategic level, UNEP is the coordinator for existing and emerging global
environmental conventions, and having it in the GEF partnership is intended to help ensure that
the global policy framework for the GEF is consistent with existing conventions and related
legal instruments and agreements.?%* It works closely with UNDP in providing the scientific
and technological support needed in the areas of institution building and training.?®> UNEP’s
action however is hampered by a number of challenges which include insufficient stakeholder
awareness and involvement, limited country capacity or buy-in and competing regional

agendas with other UN agencies.?%

2.1.2.6.Accredited agencies

Under paragraph 28 of the GEF Instrument, the Secretariat and implementing agencies
are required to cooperate with other international organisations to promote the achievement of
the GEF’s objectives. These include specialised agencies and programmes of the UN, as well
as other international organisations, bilateral development agencies, multilateral development
banks, national institutions, non-governmental organisations, private sector entities and
academic institutions. Implementing agencies can make arrangements for the preparation and
execution of GEF-funded projects by these partner organisations.?6” During the Fifth
Replenishment of the GEF Trust Fund (GEF-5), it was proposed to broaden the GEF
partnership to allow additional agencies to cooperate with the GEF to assist recipient countries

in preparing and implementing GEF-financed projects.?%® This move was intended to build

%1 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), Annex D,
para 11.

262 | bid.

263 | bid.

264 World Bank, ‘Documents Concerning the Establishment of the Global Environment Facility’ (1991) 30(6)
International Legal Materials 1735, 1748.

265 |hid, 1748.

266 See Laurence Mee, ‘The Role of UNEP and UNDP in Multilateral Environmental Agreements’ (2005) 5(3)
International Environmental Agreements: Politics, Law and Economics 227, 242-243.

267 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), Annex D,
para 28.

268 GEF, ‘Broadening the GEF Partnership Under Paragraph 28 of the GEF Instrument’, (GEF/C.40/09, 26 April
2011)
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country capacities, improve performance and lower costs but it reflects a growing appetite from
recipient countries for greater legitimacy and country ownership of project development and
implementation.?®® Broadening the partnership also strengthen the GEF’s ability to accomplish
its mission as the financial mechanism to several international environmental conventions, 2
by drawing on the expertise of other organisations.

In assessing the suitability of new institutions, the GEF applies some “value-added
review criteria” which score them on the basis of their relevance to the GEF, demonstrated
environmental or climate change adaptation results, their scale of engagement, their capacity
to leverage co-financing, their institutional efficiency, networks and contacts. 2* These criteria
suggest that a greater emphasis is being put on facilitation and coordination than on the
achievement of the GEF’s objectives and that of the international instruments that it serves. In
addition, the criteria do not make any reference to the applicant’s policies on social and
environmental safeguards and impact assessments. This is problematic because their policies
may not meet the GEF’s policies on environmental and social safeguards. Mindful of this gap,
in 2011 the GEF adopted a policy on Agency Minimum Standards on Environmental and Social
Safeguards.?’? This policy was introduced to ensure that all agencies that implement GEF-
financed activities — including any new agencies accredited as part of the pilot to broaden the
Partnership — have robust systems in place to avoid, minimise and mitigate any potentially
adverse environmental and social impacts.?’3 Despite this, in 2019 only four agencies in the

partnership were found to be in compliance with GEF standards.?"*

2.1.2.7.Relationship to the CBD COP

During the negotiations of the CBD, the restructuring of the facility was a key concern

of developing parties,?”® and in the lead up to UNCED, participants in the GEF agreed that its

269 |bid, para 7.

270 | bid.

271 |bid, paras 25-38.

22 GEF, ‘GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards,
(GEF/C.41/10/Rev.01, 18 November 2011).

273 |bid, para 8.

274 GEF, ‘Progress Report on Agencies’ Compliance with Minimum Standards in the GEF Policies on:
Environmental and Social Safeguards; Gender Equality; and Stakeholder Engagement’ (GEF/C.59/Inf.16, 9
November 2020), para 8.

275 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), Resolution
No. 94-2, Preamble. See also United Nations Conference on Environment and Development, 'Agenda 21' (Rio de
Janeiro, 3-14 June 1992).
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structure and modalities should be modified to increase universality, flexibility, transparency
and democracy in its administration and operational procedures.?’® It also committed itself to
ensuring new and additional financial resources on grant and concessional terms to developing
countries.?”” Despite these reforms, the move to include a provision on financial interim
arrangements, which establishes the GEF as the interim structure to operate the delivery
mechanism under Article 21 until the CBD COP formally designates the institutional
structure,?’® was hotly debated.?”® Crucially, in 1994 the requirement for all Participating states
(ie. Members) to make a financial contribution?® was dropped.?8! Although this reform wasn’t
finalised until well after the UNCED in 1994, the argument of the restructuring of the GEF was
nonetheless the basis of the UK and German delegations’ strategy during the CBD negotiations,
to garner support from developing countries for the proposal to establish the GEF as the
financial mechanism.?®2 COP 2 confirmed the status of the GEF as the interim institutional
structure?® and, the GEF came of age at COP 3 with the formal adoption of the Memorandum
of Understanding (MoU) between the COP and the Council of the GEF.?%* The GEF has never
formally lost its interim status and continues to operate on an interim basis. This status quo
provides some depth to Malaysia’s view that “[a]s we all know, in spite of our best efforts and
intentions, these interim measures have the habit of becoming permanent features.” 28

The GEF replenishment cycle follows a complex calculation methodology which draws
from different sources to allow some degree of flexibility in the allocation process. The order
of consideration within the ToRs suggests a hierarchy in these sources. At the top of these
sources is the information communicated by the Parties to the COP in the national reports.28¢

These national reports are one of the accountability mechanisms set up under the CBD to

276 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), Resolution
No. 94-2, Preamble.

277 United Nations Conference on Environment and Development, ‘Agenda 21” (Rio de Janeiro, 3-14 June 1992),
Chapter 33.14.3)iii).

278 CBD, Atrticle 39.

279 See Fiona McConnell, The Biodiversity Convention — A Negotiating History (Kluwer Law International 1996).
280 Donald M Goldberg, ‘The Global Environment Facility: Green Fund or Green Folly?’ (Center for International
Environmental Law 1993). https://www.ciel.org/reports/the-global-environment-facility-green-fund-or-green-
folly-383-wise-news-communigue-special-edition-energy-development-1993-goldberg-cc93-2-2/ Accessed 27
November 2023.

281 Laurence Boisson de Chazournes, ‘The Global Environment Facility (GEF): A Unique and Crucial Institution’
(2005) 14(3) Review of European Community & International Environmental Law 193, 197.

282 Fiona McConnell, The Biodiversity Convention — A Negotiating History (Kluwer Law International 1996) 89.
283 Conference of the Parties to CBD Decision 11/6 (30 November 1995), UN Doc UNEP/CBD/COP/DEC/II/6,
para 1.

284 Conference of the Parties to CBD Decision 111/8 (11 February 1997), UN Doc UNEP/CBD/COP/DEC/I11/8.
285 CBD Secretariat, ‘CBD Handbook’ (3rd edn, 2005) Section VIII, 391.

286 Conference of the Parties to CBD Decision 15/15 (19 December 2022), UN Doc CBD/COP/DEC/15/15, Annex
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measure progress towards the implementation of the Convention.?®” Parties are invited to
provide up-to-date information on inter alia the process of preparation of the report; the status
of the revised or updated national biodiversity strategy and action plan (NBSAP) in the light
of the Kunming-Montreal GBF; an assessment of progress towards national targets; an
assessment of progress related to the goals and targets of the Kunming-Montreal GBF; and
some conclusions on the implementation of the Convention and the Kunming-Montreal
GBF.?# In the funding needs assessment methodology, these national reports are contrasted
with the information provided through the financial reporting framework. 28

As will be discussed in the next Chapters, CBD COP decisions taken on matters outside
of the financial mechanism also have a bearing on GEF-funded activities. The Akweé: Kon
Guidelines and the Voluntary guidelines on safeguards in biodiversity financing mechanisms
have implications for the GEF and the COP regularly requests the Facility to report on how it

is taking them into account.

2.1.2.8. The review of the financial mechanism’s effectiveness

The primary legal basis for the COP’s review of the GEF’s activities is Article 21(3) of
the CBD, which requires the COP to review the effectiveness of the financial mechanism,
including the criteria and guidelines, “on a regular basis”. At COP 2 it was clarified that these
reviews should occur every three years,?® but they are now carried out every four years to
make them coincide with the COPs.?°* These are conducted through an independent evaluator
that acts under the authority of the COP and assesses the reports produced by the GEF with
respect to its operations as the CBD’s financial mechanism.?®? The objective of the evaluation
is first to determine whether the mechanism is effective in providing financial resources for the
purpose of assisting developing country Parties with the implementation of the Convention.

The evaluation also determines whether the relevant requirements of the Convention and the

287 CBD, Atrticle 26.

288 Conference of the Parties to CBD Decision 15/6 (19 December 2022), UN Doc CBD/COP/DEC/15/6, Annex
I, para 6.

289 Conference of the Parties to CBD Decision 15/15 (19 December 2022), UN Doc CBD/COP/DEC/15/15, Annex
11, Para 3(d).

2% Conference of the Parties to CBD Decision 11/6 (30 November 1995), UN Doc UNEP/CBD/COP/DEC/II/6,
para 2.

291 Conference of the Parties to CBD Decision X/24 (29 October 2010), UN Doc UNEP/CBD/COP/DEC/X/24,
Annex, E. 1.

292 Conference of the Parties to CBD Decision VI1/22 (13 April 2004), UN Doc UNEP/CBD/COP/DEC/V11/22,
Annex para 2.
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guidance provided by the COP have been applied in the mechanism’s activities, and to assess
whether the impact and outcome of the activities funded contribute to the realisation of the
CBD’s objectives.?® The effectiveness of the financial mechanism is assessed taking into
account the steps and actions taken by the financial mechanism in response to the actions
requested by the COP to improve the effectiveness of the financial mechanism; the actions
taken by the financial mechanism in response to the guidance of the COP in specific decisions;
and other issues raised by the Parties.?®* The results of these reviews are then used by CBD

Parties to identify ways to improve the effectiveness of the mechanism. 2%

2.2.Legal foundations for human rights-related ODA

Unlike the CBD, human rights instruments do not typically have financial mechanisms
that support developing countries in meeting the cost of complying with their obligations. As
a result, ODA providers have been integrating human rights through direct projects, in their
country programmes through bilateral ODA, and at a global level through international
organisations through multilateral ODA..2%

The World Conference on Human Rights held in Vienna in 1993 acted as a catalyst for
the provision of ODA for the implementation of human rights activities, in support of the
implementation of the body of human rights instruments adopted since the Universal
Declaration of Human Rights of 1948. The Conference laid the foundations for coordinating
the delivery of aid for the implementation of human rights instruments. First, the Vienna
Declaration and Programme of Action devised a common plan to strengthen human rights work
around the world. The Declaration stressed the critical importance of reinforcing international
cooperation in the field of human rights for the full achievement of the purposes of the
United Nations.?®” Importantly, it also encourages governments, the United Nations system,
and other multilateral organisations to considerably increase the resources allocated to
programmes aiming at the establishment and strengthening of national legislation, national

institutions and related infrastructures that uphold the rule of law and democracy, electoral

2%3 Conference of the Parties to CBD Decision 2/9 (21 September 1995), UN Doc UNEP/CBD/COP/2/9, para 15.
2% Conference of the Parties to CBD Decision VI1/20 (13 April 2004), UN Doc UNEP/CBD/COP/DEC/V11/20,
para 19. See also Conference of the Parties to CBD Decision VII/22 (13 April 2004), UN Doc
UNEP/CBD/COP/DEC/VI1/22, Annex para 4.

2% CBD, Atrticle 20(3).

2% World Bank and OECD, ‘Integrating Human Rights into Development: Donor Approaches, Experiences, and
Challenges’ (2nd edn, World Bank Publications, 2013) 38.

27 UNGA, ‘Vienna Declaration and Programme of Action’ (1993) UN Doc A/CONF.157/23, para 1.
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assistance, human rights awareness through training, teaching and education, popular
participation and civil society.?%

The action plan notes the dire situation of funding for human rights activities, which
shows that the fragmentation of resources was already having a negative impact on the
implementation of international human rights instruments. The reliance on regular UN budgets
was already insufficient to cover the resources needed for other important United Nations
programmes. As a result, the action plan requests the Secretary-General and the General
Assembly to take immediate steps to substantially increase the resources for the human
rights programme from within the existing and future regular budgets of the United Nations,
and to take urgent steps to seek increased extrabudgetary resources.?®*® Another outcome of
the Conference was the creation of the post of High Commissioner for Human Rights.

The Office of the United Nations High Commissioner for Human Rights (OHCHR) is
the principal United Nations office mandated to promote and protect human rights. Through
its Technical Cooperation in the Field of Human Rights it provides assistance to governments,
such as expertise and technical trainings in the areas of administration of justice and legislative
reform to help implement international human rights standards on the ground.®® It is built
around key pillars ie., the importance of anchoring technical cooperation in the universality
and indivisibility of all human rights (civil, cultural, economic, political and social rights)
including both protection and promotion aspects; support to national frameworks and
institutions for human rights protection; follow up of recommendations by human rights
mechanisms, national Development Objectives and 2030 Sustainable Development Goals;
partnerships with all entities on the ground, human rights integration in UN programmes and
operations in each country and region. This last pillar acknowledges that to be effective,
technical cooperation in the field of human rights should be mainstreamed throughout the work
of all United Nations programmes and operations in each country and region.3°* This echoes
the closing statement made by the Secretary-General of the World Conference on Human
Rights in which he concluded that to accelerate the implementation of human rights

instruments, it is necessary to adopt a holistic approach to promoting human rights and the

2% |bid, para 34.

29 |bid, para 11(A)(2).

30 Office of the High Commissioner for Human Rights (OHCHR), ‘What We Do: An Overview’
<https://www.ohchr.org/en/about-us/what-we-do> Accessed on 27 November 2023.

S010HCHR, ‘Technical Cooperation in the field of human rights’ https://www.ohchr.org/en/countries/technical-
cooperation> Accessed on 27 November 2023.
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necessity of involving actors at all levels, international, national and local.3%> However, despite
the call of the Conference to increase the budget allocated to human rights implementation
activities, OHCHR remains vastly underfunded. Two thirds of its budget come from voluntary
contributions from Member States and other donors, and the remainder is funded through the
UN regular budget. Despite the centrality of human rights in the work of the UN system, human
rights only receive 3.7 percent of the UN regular budget. This puts it in a challenging financial

situation which affects the delivery of its activities.3%

2.3.The OECD’s Development Assistance Committee

The DAC was created in 19603 with the current objective to “promote development
co-operation and other relevant policies so as to contribute to implementation of the 2030
Agenda for Sustainable Development, including sustained, inclusive and sustainable economic
growth, poverty eradication, improvement of living standards in developing countries, and to
a future in which no country will depend on aid.”3% It does so by inter alia reviewing
development co-operation policies and practices against internationally agreed objectives and
targets, and international norms and standards.3% For this purpose, the DAC “collaborate[s]
closely with other relevant bodies of the OECD on cross-cutting issues and in particular on
policy coherence for sustainable development”.3%” The DAC provides analysis, guidance and
good practices to assist the members of the DAC and the expanded donor community “to
enhance innovation and promote the relevance, coherence, effectiveness, impact, and
sustainability of results in development co-operation”.3%® Furthermore, it aims to “maximise

sustainable development results”.3%°
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In the absence of a definition of biodiversity finance in the CBD regime3° the OECD
refers to biodiversity finance as expenditure that contributes — or intends to contribute — to the
conservation, sustainable use and restoration of biodiversity. It stems from both public and
private sources, and may be channelled through intermediaries such as public finance
institutions and private asset owners and managers. It can be mobilised and delivered through
various finance instruments and mechanisms, domestically and internationally.3*

The primary legal basis for the DAC’s engagement with biodiversity finance is the
CBD.3'2 This includes Articles 20 and 21 and the Kunming-Montreal Global Biodiversity
Framework.3: Since 2010, the OECD has made it a priority for donors to integrate biodiversity
and ecosystem services into development policies, sector plans and budget processes, and
address coherence and synergies with the Rio Conventions and international development
agendas,®4 which include the Sustainable Development Goals.3'> Importantly, this support
should also draw upon the traditional knowledge of complex ecosystems held by local and
traditional peoples.3* In its recommendation on Environmental Assessment of Development
Assistance Projects and Programmes, the OECD Council recognises the benefit of assessing
the environmental impact of development assistance projects and programmes, noting that it
“can help reduce the risk of costly and potentially adverse effects on the environment and
society”.3!7 It also points out that while developing countries have the responsibility for
managing their own environment, donor agencies are responsible for carrying out
environmental assessments having regard to any relevant domestic legislation in the host
country.3!8

The DAC measures and monitors biodiversity-related development finance, based on

the Rio marker for biodiversity as part of the Creditor Reporting System (CRS). The data show

310 The absence of definition of biodiversity finance was highlighted by the World Bank as a shortcoming of the
resource mobilisation strategy 2011-2020. See CBD, ‘Evaluation and Review of the Strategy for Resource
Mobilization and Aichi Biodiversity Target 20 - First Report of the Panel of Experts on Resource Mobilization’
(8 June 2020) UN Doc CBD/SBI/3/INF/2, para 21.
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that the priority given to biodiversity in individual donor ODA portfolios varies. The Rio
marker methodology used by donors to report on their biodiversity-related development
finance distinguishes between projects that target biodiversity as their primary objective, and
those that have biodiversity as their secondary objective. Data from 2016-2017 show that less
than half of the biodiversity-related aid targeted biodiversity as a primary objective,3'® with
most of the aid being split between “general environmental protection” and ‘“‘agriculture,
forestry and fishing”. Other sectors include “water supply and sanitation”, “government and
civil society” and “disaster preparation”.®?° Data also show that in the same year, climate-
related ODA was over threefold the amount committed to biodiversity, with donors
increasingly addressing biodiversity through climate projects.32! While there is strong evidence
that building synergies with the climate regime could yield substantial co-benefits,3?? the
financial obligations of donors derived from CBD Articles 20 and 21 should not be seen as
secondary to those derived from the climate regime. In line with this, a comment made by
Cameroon during the consultations organised as part of the development of the new resource
mobilisation strategy under the post-2020 Global Framework for Biodiversity, that donors do
not sufficiently integrate biodiversity in their development assistance plans®?® has led to a
proposition that the resources allocated for biodiversity-related assistance should be ring-
fenced.3?* Because biodiversity-related development assistance falls under the umbrella of the
DAC it is driven by considerations linked to aid effectiveness.®? Aid effectiveness however,
remains poorly understood in the context of CBD implementation.

The DAC adheres to the principles recognised at the 1993 Vienna World Conference
on Human Rights.3?6 These include the recognition that “[a]ll human rights are universal,

indivisible and interdependent and interrelated”,3?” and the commitment of all States “to fulfil
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their obligations to promote universal respect for, and observance and protection of, all human
rights and fundamental freedoms for all in accordance with the Charter of the United Nations,
other instruments relating to human rights, and international law.”3?8 As such, DAC Members
are required to support the international principles contained in the UN Charter, the Universal
Declaration of Human Rights, and the Vienna Declaration. They must also comply with the
provisions of the international and regional conventions that they have ratified, such as the UN
Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW), the
ILO’s Convention 69 on Indigenous and Tribal Peoples Convention.®?° The DAC has long been
committed to using donor assistance as part of a wider promotion of “just and sustainable
development,” providing vulnerable and disadvantaged groups with knowledge about their
human and legal rights. In addition, the OECD has taken noticeable steps to link the protection
of human rights with the financing for the achievement of the SDGs.33° Its recommendation on
policy coherence for sustainable development notes that improved coherence is needed to
promote different forms of financing from public, private, domestic and international sources
that better leverage inclusive sustainable development impact, and to accelerate progress
towards the implementation of the 2030 Agenda.3! In particular, it encourages adherents to
systematically apply a poverty, gender and human rights perspective to policy coherence for
sustainable development frameworks,3? and to adopt ex-ante and ex-post impact assessment
practices that take into account transboundary impacts, paying particular attention to the
economic, social, gender and environmental impacts on developing countries as well as the
promotion and protection of human rights.®3* However, although the OECD has the power to
take decisions that are binding on its Members, 334 on the topic of human rights and sustainable
development it has so far limited itself to issuing non-binding recommendations.

Ten years before the endorsement of the UN Framework Principles, the OECD
produced an Action-Oriented Policy paper on Human Rights and Development which
recognised that human rights can strengthen efforts towards equitable, pro-poor economic

growth. In particular, the DAC pointed to a “growing consensus” that linking human rights
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principles, such as participation, non-discrimination and accountability with development
assistance is a “good and sustainable development practice”.3%®® However, DAC members’
approaches to human rights lack harmonisation. Many donors support human rights through
funding human rights projects33 but some development agencies seek to mainstream human
rights as a cross-cutting issue in development assistance, beyond the direct support to human
rights programmes and stand-alone projects that support human rights organisations.3’
Additionally, some agencies are implementing human rights-based approaches, that feature the
integration of human rights principles such as participation, inclusion and accountability into
policies and programmes. They also draw on specific human rights standards such as freedom
of expression or assembly to help define development objectives and focus programmatic
action.® Importantly, the DAC noted the potential for the international human rights
framework and the Paris Declaration to reinforce and benefit from each other, through the
partnership commitments of the Paris Declaration.3®® The DAC committed to foster the
international consensus on how to promote and protect human rights and integrate them more
systematically into development, drawing up 10 principles for harmonised donor action in
relation to human rights in the design of policies and programmes.3*° In particular, the DAC
encourages its members to consider human rights in decisions on alignment and aid
instrument,®*! to consider human rights principles, analysis and practice in the roll-out of the
Paris Declaration’s partnership commitments, %*? to do no harm®? and to ensure that the
scaling-up of aid is conducive to human rights.34* Human rights analysis already guides both
aid allocations and the choice of aid modalities, and is often used in mutual accountability
frameworks, holding both donors and partners to account.®*®

DAC members are also committed to strengthening the rule of law and respect for
human rights through national institutions and processes.*® This commitment to human rights

however, while rooted in State obligations, remains largely driven by non-legal, domestic
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considerations. As such, DAC members’ rationales for incorporating human rights in their
development activities vary from donor to donor.3*” These are centred around the recognition
of human rights as an international obligation of States, the understanding that human rights
are integral to development, and the theory that human rights enhance aid effectiveness. While
these approaches aren’t mutually exclusive, the prevailing justification for the inclusion of
human rights into development activities is their use as a marker for aid effectiveness.

The OECD DAC however, acknowledges that human rights offer a coherent normative
framework that can guide development assistance. This human rights framework has built near
universal consensus, as demonstrated by the near universal ratification of most human rights
instruments. They lay out clear entitlements for individuals and communities, and obligations
for states to respect and protect them. As such, it lays out a global legal regime that enjoys
normative legitimacy and consistency, and that can help streamline and coordinate
development interventions.4®

While the recommendation on Environmental Assessment of Development Assistance
Projects and Programmes does not directly spell out safeguards for human rights, it contains
references to the human environment,3*° human health®° and recommends that adherents
conduct social assessments which include the identification of areas of particular social interest
to specific vulnerable population groups such as nomadic people and other people with

traditional lifestyles.35!

Having explained the layered architecture of human rights and biodiversity-related
ODA and the influence of the OECD DAC’s narrative on aid effectiveness, the next Part
considers the role of human rights in enhancing aid effectiveness.

3. Human rights as a contributor to aid effectiveness

This Part considers the relationship between human rights and ODA and demonstrates

that human rights are an essential contributor to aid effectiveness. Section 3.1 begins by
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exploring the ongoing cooperation between donors and recipients of aid to improve the
coordination of aid and harmonise it with recipient country priorities. Importantly, it shows
that there is a strong recognition at the policy level of the contribution of human rights to the
effectiveness of aid. This recognition however, fails to translate into a systematic engagement
with human rights in the delivery of aid. Section 3.2 shows that at a programmatic level, human

rights are used as a key marker for the evaluation of development projects.

3.1.  Human rights in global cooperation fora for aid effectiveness

The aid effectiveness agenda was born out of the realisation that more coordination and
coherence was needed to make the best use of financial resource in development assistance.
This subsection shows a progressive acknowledgement of the role of human rights in
strengthening the effectiveness of aid, with foundations laid under the aegis of the UN and
carried forward by the OECD DAC.

3.1.1. UN-driven efforts to establish a new aid architecture: the Monterrey

Consensus and the Rome Declaration on Harmonisation

At the turn of the new millennium, States came to realise that development assistance
was often fragmented, with multiple donors providing aid to recipient countries through
different channels and with different priorities and procedures. Importantly, the lack of
coordination and coherence in development assistance was reducing the impact of aid on
poverty reduction and sustainable development.3®? In addition, donor requirements and
processes for preparing, delivering, and monitoring development assistance were drawing
down the limited capacity of partner countries and did not match national development
priorities and systems, including their budget, programme, and project planning cycles and
public expenditure and financial management systems.®*® The UN provided the impetus for
laying the foundations for a new aid architecture, aimed at improving aid effectiveness through

greater harmonisation, alignment, and coordination among development partners.

352 United Nations, Monterrey Consensus on Financing for Development (2002) UN Doc A/CONF.198/11, para
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The first International Conference on Financing for Development took place in
Monterrey, in 2002. The objective was to consider new approaches to domestic and
international finance to promote a more equitable global development. The Monterrey
Consensus laid the foundations for a new vision of development cooperation, built on shared
responsibilities and mutual commitment between donors and recipients. 3* At this Conference,
participants stressed the need to formulate clear development strategies at country level, to
improve aid coherence.®* Importantly, developed countries committed themselves to taking
full responsibility for their own development by undertaking structural reforms, based on the
respect and support for human rights, gender equality and the protection of the environment.3%¢
On the other hand, the international community committed itself to supporting developing
countries’ efforts through enhanced resource flows and a more development friendly
international environment.%” To carry forward the commitments of the draft Monterrey
Consensus, participants agreed that human rights commitments should guide the
implementation of the draft Monterrey Consensus. 3%

A vyear later, 28 recipient countries and more than 40 multilateral and bilateral
development institutions endorsed the Rome Declaration on Harmonisation, renewing their
commitment to eradicating poverty, achieving sustained economic growth, and promoting
sustainable development. The main outcomes of the Rome Declaration included the creation
of country-level aid coordination mechanisms, and the commitment to harmonising
practices.®®® The Declaration also emphasised the importance of aligning aid with recipient
countries' national development strategies and building capacity at the country level to manage
and implement aid programmes effectively.®° It came a step further to building a greater

international consensus on how to pursue the objective of more effective aid. 36!
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3.1.2. Other high-level fora on aid effectiveness

Building on the UN’s efforts to revitalise and modernise development cooperation, the
OECD pushed the agenda forward with several high-level events. The DAC’s aid effectiveness
agenda coincided with a gradual shift in the global landscape, characterised by a blurring of
the lines between developed and developing countries.®? This evolution has given rise to a
new form of cooperation, the partnership. This shift is evident in the Paris Declaration on Aid
Effectiveness (2005),%62 which lays out Partnership Commitments3®* around the principles of
ownership, harmonisation, alignment, results and mutual accountability.

Under this Declaration, donors commit to respect partner country leadership and help
strengthen their capacity to exercise it®®° and to base their overall support including country
strategies, policy dialogues and development co-operation programmes on partners’ national
development strategies.3®¢ Donors and Partners3” also commit to a harmonised approach to
environmental assessments to address the Rio Conventions on climate change, desertification
and loss of biodiversity. 38

The Paris Declaration does not make any direct reference to human rights, despite the
calls from civil society organisations to establish a clear link with human rights®®° and the
DAC’s acknowledgement that human rights, gender equality and environmental sustainability
are “functionally essential” to achieving the ultimate goal of the Declaration.®”® The closest it
comes to using elements of human rights language is through a reference to gender equality.3*
This absence is notable considering the DAC’s narrative that human rights contribute to
enhancing the effectiveness of aid.’? In particular, the human rights principles of

accountability, rule of law and participation are largely seen as contributing to more effective,
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legitimate and accountable governance.®”® This absence may be the result of a compromise to
achieve universal participation and endorsement of the Declaration’s principles, as donors and
partners alike remain split on the issue of human rights. It wasn’t until 2011 and the Fourth
High Level Forum on Aid Effectiveness that the Busan Partnership for Effective Development
Cooperation emphasised the link between fighting poverty and protecting human rights.37
Under the partnership, aid must be invested in accordance with commitments towards human
rights, decent work, gender equality, environmental sustainability and disability.®”> This was
hailed as a shift from a technical aid effectiveness approach to development effectiveness based
on long-term sustainability, addressing the root causes of poverty and the realisation of human
rights.37® This shift was confirmed in 2016 at the Second High-Level Meeting of the Global
Partnership for Effective Development Co-operation, where participants committed to
effective development co-operation as a means to achieve the universal and inter-related
Sustainable Development Goals (SDGs).3"” The outcome document proclaims the death of “the
donor-recipient relationships of the past” which have been replaced by approaches that view
all stakeholders as equal and interdependent partners in development.3’® Despite this
affirmation, the Global Partnership remains firmly rooted in the aid effectiveness agenda of the
Paris Declaration, as evidenced by the commitment to “to maximise the effectiveness and
impact of all forms of co-operation for development.”®”® But in a departure from the Paris
Declaration, it recognises international commitments on environmental sustainability, human
rights, decent work, gender equality and the elimination of all forms of discrimination.38°
Interestingly, while the document asserts the equality of all partners in development, only civil
society partners commit to respecting and promoting human rights and social justice. It falls
on them to develop and implement strategies, activities and practices that promote individual
and collective human rights, including the right to development with dignity, decent work,

social justice and equity for all people. 3!
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This new narrative around development co-operation as a partnership has had two
major implications from the perspective of human rights. First, it shows a gradual
rapprochement between the DAC’s long-standing commitment to human rights and the
priorities of recipient countries. Second, donors and partners have — at least on paper — found
a more inclusive and participatory way of facilitating domestic change processes in relation to
human rights and sustainable development. In this context, human rights offer a coherent
normative framework for implementing what the DAC refers to as “good programming
practices”, 32 such as consultation, participation, decision making and the rights of vulnerable
groups. As will be discussed in Chapter 4, this approach ties in with the human rights
obligations identified by the UN Special Rapporteur on Human Rights and the Environment. 383
This trend was confirmed in 2022, with the adoption in Geneva of the Effective Development
Co-operation Summit Declaration which reiterated support for previous development
cooperation principles and emphasised a commitment to the realisation of human rights

through the implementation of a human rights-based approach.3

3.1.3. Challenges to the aid effectiveness agenda

This subsection shows that there are two key challenges to the successful
implementation of the aid effectiveness agenda: first the insufficient implementation of the
Paris Declaration and second, the lack of recognition among donors of the contribution of

human rights to aid effectiveness.

3.1.3.1.Insufficient implementation of the Paris Declaration

While the declaration made important strides in highlighting the need for better
coordination and alignment of aid efforts, it has faced challenges and limitations that have
hampered its overall success. In particular, the Paris Declaration places much emphasis on the
importance of recipient countries taking ownership of their development priorities. However,

this ownership has been limited in practice due to various factors such as political instability,
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weak governance structures, and a lack of capacity to effectively manage aid resources.3®
Similarly, despite the focus on recipient country ownership, aid programmes have often been
driven by donor priorities and conditions, leading to increased fragmentation and a lack of
alignment with recipient country needs.®¥ Donors have been reluctant to adapt to recipient
country contexts and preferences, undermining the overall effectiveness of aid efforts. While
the Paris Declaration called for better coordination among donors to avoid duplication and
ensure the efficient use of resources, in practice donors continue to operate in a fragmented aid
architecture, with multiple donors operating independently, resulting in a lack of
harmonisation, coordination, and information sharing. A proliferation of actors, including
bilateral donors, multilateral institutions, and non-state actors, has created a complex aid
architecture.®®’ This complexity has made it difficult to streamline and coordinate aid efforts,
reducing the effectiveness of aid in achieving development outcomes.

The focus on quantitative targets in the Paris Declaration, such as aid volume and
disbursement timelines, has sometimes overshadowed the importance of the qualitative aspects
of aid effectiveness, such as the relevance of aid projects, and their impact on national
development goals. This narrow focus on targets may have hindered the achievement of long-
term development outcomes. In addition, whilst the Paris Declaration committed donors and
recipients to mutual accountability, there have been challenges in effectively monitoring
results, as evidenced by the Global Partnership for Effective Development Cooperation
(GPEDC)’s adoption of new targets without any concrete follow up process.38 Progress in
measuring aid effectiveness has often been slow, with limited transparency and inadequate

mechanisms for holding both donors and recipients accountable for their commitments. 389

3.1.3.2.Varying approaches to human rights in donor practices
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A review of DAC member practices shows that although human rights is “seen as an
objective in its own right”, the legal obligations derived from the international human rights
framework does not lead to the systematic inclusion of human rights considerations into
development cooperation activities. National development agencies follow different rationales
for working on human rights, with some choosing not to work on human rights explicitly, due
to legal, political or empirical issues.3° Others simply do not accept that they are under a legal
obligation to promote and respect human rights through their assistance.3?* As a result, national
approaches to human rights vary greatly. The Swiss Agency for Development and Cooperation
for example, operates on the basis of Article 54 of the Constitution of Switzerland which gives
it a clear mandate to “assist in the alleviation of need and poverty in the world and promote
respect for human rights and democracy, the peaceful co-existence of peoples as well as the
conservation of natural resources.”**? USAID however, does not explicitly acknowledge the
promotion of human rights as an objective, stating instead that its aim is to “promote and
demonstrate democratic values abroad, and advance a free, peaceful, and prosperous world.”3%

This lack of uniform recognition of the linkages between human rights and aid
effectiveness in donor practices is at odds with the recommendations of the Inter-agency Task
Force on Financing for Development which regularly reminds providers of ODA that efforts
to support the goals of the Addis Ababa Action Agenda, the Sustainable Development Goals
and the Rio Conventions must include non-economic issues such as human rights, including
gender equality.3%

A key entry point for the integration of human rights considerations into biodiversity-
related ODA is the national development cooperation policies (NDCPs) that developing
countries adopt, in line with the Paris Declaration on aid effectiveness. These plans should be
anchored in cohesive and nationally owned sustainable development strategies and integrated

financing®®® to help mobilise and align development cooperation with developing countries’
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national sustainable development goals. According to the Task Force, these have proven to be
an effective tool to ensure broad-based country ownership and leadership; improve the quality
of development partnerships; and get better results from development cooperation, including
through increased transparency and accountability. They are now an integral part of developing
countries’ integrated financing frameworks. 3%

Costa Rica’s national policy for effective development cooperation,®’ sets out a
mechanism to manage and coordinate ODA, South-South cooperation, and other funding
modalities and partnerships for the 2030 Agenda for Sustainable Development. The policy
recognises the centrality of human rights and sustainability in the 2030 agenda,®® and clearly
sets out the type of support that the country needs in relation to biodiversity, which includes
support to the implementation of the National Strategy for Biodiversity.3%° At the same time, it
requests support for the development of institutional guidelines that integrate a human rights
perspective, including a gender equality perspective in all normative work,*® and assistance
with development and strengthening environmental human rights. 4%

In Honduras, the development of the National Cooperation Policy for Sustainable
Development, was carried out in the wake of a Global Partnership for Effective Development
Cooperation meeting. A national event titled “Effectiveness of Co-operation for Sustainable
Development” identified effectiveness priorities for the government and development partners.
The strategic objectives of the National Cooperation Policy are guided by the principles of Aid
Effectiveness: national ownership, focus on results, inclusive partnerships, transparency and
mutual accountability and linked to the 2030 Agenda for Sustainable Development.*®? The
policy has a strong focus on human rights, gender equality and environmental sustainability.
The policy points out the lack of alignment between the country’s national development plans
and the support that it receives through development cooperation.“%® The policy is intended to

remedy this gap.*®* Importantly, it clearly states that all cooperation actions for sustainable

3% UNDESA, ‘Financing for Development: Progress and Prospects, Report of the Inter-agency Task Force on
Financing for Development’ (2019) 92; UNDESA, ‘Financing for Development: Progress and Prospects, Report
of the Inter-agency Task Force on Financing for Development” (2020) 99;

397 Ministerio de Planificacion Nacional y Politica Econdmica, ‘Politica de Cooperacién Internacional de Costa
Rica, 2014-2022’ (2014).
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399 Ibid, 62.
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(2019).
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development must be guided by the rules and agreements signed by Honduras in the field of
Human Rights, and national instruments such as the National Human Rights Action Plan of
Honduras.*%®

In 2016, the COP recommended to explore the feasibility of linking financial reporting
under the Convention with the monitoring process for the follow-up and review of the
commitments of the Addis Ababa Action Agenda, through the Inter-agency Task Force on
Financing for Development, to reduce the overall reporting burden for Parties.*%® This Task
Force was convened by the UN Secretary General to follow up on the Addis Ababa Action
Agenda. It is made up of over 50 United Nations agencies, funds and programmes, regional
economic commissions, the World Bank Group and other relevant international institutions. It
sits within the Financing for Development Office of the UN Department of Economic and
Social Affairs and was established by the Addis Ababa Action Agenda to report annually on
progress in implementing the financing for development outcomes and the means of
implementation of the post-2015 development agenda, and advise on progress, implementation
gaps and recommendations for corrective action.*%” In its first report, the Task Force provided
useful guidance on the monitoring of ODA flows to biodiversity, aligned with SDG
indicators.4%® The next reports however, are heavily skewed towards climate finance and have
for the most part ignored the specific challenges of biodiversity-related ODA. However, the

COVID-19 crisis reignited interest in biodiversity-related aid.*%°

3.2.  Human rights as a marker of aid effectiveness in programme evaluation

Despite the varying levels of engagement of donors with human rights, the OECD
establishes a clear link between aid effectiveness and the ability of projects to yield benefits
for human rights. Indeed, the OECD considers project evaluation as a key tool in improving
the quality and effectiveness of development cooperation, as evidenced by the work of the
Network on Development Evaluation. This Network was set up as a subsidiary body of the

DAC as an international forum for exchange on emerging practice, innovative approaches and
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new ideas in the development evaluation community. The network’s primary goal is to increase
the effectiveness of development cooperation policies and programmes through rigorous
evaluation. It keeps the DAC Evaluation Resource Centre (DEReC) which provides over 3 800
evaluation reports.*0

This focus on evaluation as a tool for measuring and strengthening aid effectiveness
acts a bridge between the broad international policy commitments on the coordination of aid
and its implementation at programme level. This is important because policy commitments are
typically entered into by States, and do not automatically apply to all providers of development
assistance such as UN agencies, IFIs and international funds and programmes. Some non-State
providers however have taken steps to align their activities with the principles of the Paris
Declaration on Aid Effectiveness. The Asian Development Bank notes its commitment to the
implementation of the Declaration, as it provides a framework for improving its impact on
development and poverty reduction.*!! It identifies a list of programmatic actions to align the
ADB’s activities with the Declaration’s principles.*?

The OECD’s guidelines on evaluation provide some interesting insights into the
concept of effectiveness, as applied in the context of programme development. The guidelines
define effectiveness as “the extent to which the intervention achieved, or is expected to achieve,
its objectives and its results, including any differential results across groups.”*** The work of
the OECD DAC on the six evaluation criteria that should form part of an evaluation strategy
provides some conceptual clarity around the concept of effectiveness, mostly from an
exclusionary perspective. Indeed, effectiveness is only one of the OECD’s six evaluation
criteria used to support consistent evaluation of development interventions, that encompass
policies, strategies, programmes, projects and activities. The other five criteria are:

relevance — extent to which the intervention’s objectives and design respond to
beneficiaries’ needs and priorities, as well as alignment with national, global and
partner/institutional policies and priorities;

coherence — extent to which other interventions (particularly policies) support or

undermine the intervention and vice versa;

410 OECD, ‘DAC Evaluation Resource Centre’ < https://www.oecd.org/derec/aboutus/> Accessed 27 November
2023.
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efficiency — extent to which the intervention delivers, or is likely to deliver, results in
an economic and timely way;

impact — extent to which the intervention has generated or is expected to generate
significant positive or negative, intended or unintended, higher-level effects; and

sustainability — extent to which the net benefits of the intervention continue or are likely
to continue. 14

Importantly, the OECD clarifies that effectiveness also entails identifying unintended
effects, as part of a risk management strategy. This includes identifying negative as well as
positive results. As such, the guidelines create linkages between effectiveness, risk
management and human rights.

The OECD’s guidance on evaluation shows some linkages with social and
environmental assessment frameworks, particularly in relation to procedural aspects such as
stakeholder consultations. However, the language used is soft, suggesting a voluntary and
optional monitoring of these risks. This is regrettable as the systematic monitoring of these
risks could help identify missed opportunities to generate results for the intervention’s target
population or beneficiaries, including contributing to longer term change, such as reduction in
inequalities.

In summary, effectiveness at a programmatic level entails:

e Defining intended results which serves as the key reference point for management,
monitoring and evaluation;

e Assessing the negative and positive results arising from an intervention’s output,
outcome or impact;

e Assessing the extent to which the intervention contributed to the realisation of national
or other relevant development goals and objectives in the context;

e Assessing the procedural aspects of the interventions, such as whether consultations
were held with stakeholders;

e Assessing the extent to which an intervention integrates the principles of equality, non-
discrimination and accountability, particularly in relation to the most marginalised;

e Identifying unintended social, economic or environmental effects of the intervention,
both positive and negative, including in relation to human rights.

An additional conceptual clarification of “effectiveness” comes from the analysis that

the OECD offers on the issue of the relationship between effectiveness and the other five

414 1bid.

75



criteria that it puts forward in the development of evaluation strategies. In particular, it clarifies
that whilst the criterion on relevance focuses on the design of the intervention and the
identification of results, effectiveness determines progress towards the achievement of these
objectives.**® In addition, by looking at the other five criteria, one can apply a process of
elimination of what doesn’t form part of effectiveness. Effectiveness is separate from
efficiency, which looks at how funds, expertise, natural resources, and time are being used in
the most cost-effective way possible. It is also separate from impact which looks at
transformative and enduring changes as opposed to the narrower focus of effectiveness on the
intervention’s specific intended and unintended results. Finally, effectiveness is separate from
sustainability, ie. the long-term benefits generated as a result of the intervention.

Having established the clear linkages between human rights and aid effectiveness in
international policy processes and project implementation, the next Part turns to the specific

human rights challenges that are holding back the effectiveness of the CBD regime.

4. Effectiveness of the CBD regime

This Part examines the relationship between treaty effectiveness and aid effectiveness.
It demonstrates that the application of a human rights-based approach to the implementation of
biodiversity projects is an essential aspect of Parties’ obligations to provide financial resources
for the realisation of human rights. In addition, owing to the clear benefits of strengthening
human rights for aid effectiveness, applying a human rights-based approach to the delivery of
financial assistance can strengthen the effectiveness of the CBD regime. Section 4.1. introduces
the factors that contribute to the effectiveness of treaty regimes. Section 4.2. highlights the role
of financial assistance as a parameter for measuring the effectiveness of the CBD regime.
Section 4.3. considers how aid effectiveness can affect treaty effectiveness under the CBD. In
particular, the fragmentation of international law leads to a fragmentation of aid which in turn
exacerbates the global biodiversity financing gap. Section 4.3. draws on the literature at the
intersection of IEL and IHRL to demonstrate that applying a human-rights based approach to
financial assistance can strengthen the effectiveness of the CBD regime. Finally, Section 4.4.
shows that the Kunming-Montreal GBF provides the foundations for the practical application

of a human rights-based approach through the CBD’s financial mechanism.
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4.1.  Effectiveness of treaty regimes

Aid effectiveness and treaty effectiveness are distinct concepts within the fields of
development assistance and international law, respectively. As discussed in the last Section,
aid effectiveness refers to the ability of development assistance to achieve its intended goals
and have a positive impact on the socio-economic development of recipient countries. It
focuses on maximising the efficiency, relevance, and sustainability of aid efforts to effectively
address development challenges. Aid effectiveness involves improving the coordination,
harmonisation, and alignment of aid programmes, as well as enhancing the capacity of recipient
countries to manage and use aid resources. It also rests on principles such as country ownership,
mutual accountability, and the alignment of aid with recipient country priorities.

On the other hand, the term “effectiveness” when used in relation to treaty regimes
refers to whether a treaty has achieved its stated objectives and whether the agreement
successfully addresses the problem it was intended to solve.*¢ In the field of IEL, Peter H.
Sand notes that the effectiveness of international environmental agreements remains an elusive
concept, that requires the development of effectiveness indicators to measure and compare the
performance of states in applying these agreements. On this point, commentators point out that
the reliance on shallow rules to limit the opportunities for non-compliance can result in
ineffective regime.*!” The literature on the effectiveness of human rights treaties shows that
human rights treaties have a beneficial impact on State practices but that compliance is
contingent on levels of commitment and treaty content.**® However, compliance alone isn’t
sufficient to determine the effectiveness of treaty regimes in generating benefits for the
environment.*°

The literature generally agrees that the effectiveness of a treaty in achieving its goals is
determined by the way that it was designed.*?° Treaty effectiveness takes into account factors

such as the degree of adherence by parties, the actual realisation of the treaty's goals, and its
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influence on state behaviour. 42 An interesting perspective can be gained from looking at the
literature in the field international relations, where the emphasis has been put on the procedural
nature of governance and the dynamic nature of the effects of treaty regimes.*?? Rachel
Brewster considers that there are at least three types of parameters to understand effectiveness
in the context of assessing a treaty’s impact on state policy. These include “change

99 ¢¢

effectiveness,” “optimal effectiveness,” and “policy effectiveness.” Change effectiveness looks
at whether a treaty causes an observable alteration in state behaviour. Optimal effectiveness
measures the treaty’s success against what could have been ideally achieved given the
negotiating constraints. Finally, policy effectiveness examines whether a treaty accomplishes
its intended policy goal.*?®

There are a number of factors that can contribute to treaty effectiveness. First and
foremost, parties involved must consent to be bound by its provisions. This consent is typically
expressed through ratification,*?* where the relevant negotiating delegations of each state
formally consent to the treaty's binding effect.*?> The more states become parties to a treaty,
the greater its potential effectiveness, as widespread participation increases the normative
influence of a treaty and its legitimacy.“?® Whilst some commentators have argued that the
clarity and specificity of a treaty's provisions are important for the effective implementation of
a treaty with ambiguity and open-endedness in the language potentially leading to differing
interpretations,*?” the practice of MEAs has shown that the facilitative and interpretative
function of the COP serves to address these concerns over time. 4?8

The effectiveness of a treaty also depends on the extent to which its provisions are
implemented at the domestic level. States must enact legislation or take other necessary
measures to ensure compliance with their treaty obligations. The concept of compliance

focuses not only on whether implementing measures are adopted, but also on whether there is
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compliance with the implementing actions.*?® Compliance can be determined by assessing
whether a) states have adopted measures that contribute to the realisation of their treaty
obligations into their domestic laws; b) have taken necessary measures to fulfil their
obligations; and c) have acted consistently with the treaty's requirements.*° As Edith Brown
Weiss points out, compliance can be substantive or procedural. Procedural compliance refers
to state actions in relation to reporting or institutional obligations. Substantive compliance
refers to implementing measures taken by the state to meet the targets or requirements of the
treaty.*3!

The traditional framework for compliance relies on sanctions, penalties, and coercive
measures such as the withdrawal of privileges under the convention to enforce treaty
commitments.*3? Mechanisms to ensure compliance with treaty provisions have been built into
the MEA law-making process to facilitate compliance by Parties who do not have the financial
and administrative capacity to comply with the new agreement’s obligations.*3 Typically,
developed country Parties provide financial resources to developing country Parties for the
purpose of promoting compliance with the treaty’s objectives.*3* Such provisions therefore
encapsulate elements of both corrective and distributive justice,**® with the aim of encouraging
participation, implementation and compliance. These financial mechanisms therefore
contribute to treaty effectiveness by enabling Parties to comply with all three determinants of
compliance. The creation of monitoring bodies, dispute settlement procedures, and
enforcement mechanisms also act as incentives to promote compliance with a treaty’s
obligations.

Treaty effectiveness therefore encompasses the overall success and impact of a treaty,
whilst compliance evaluates the extent to which parties adhere to the specific obligations and
requirements of a treaty. As such, compliance is an important aspect of treaty effectiveness,

but other factors must also be taken into account to determine its effectiveness.
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4.2.  Financial assistance as a parameter for measuring the effectiveness of the CBD

regime

In IEL scholarship, the issue of the effectiveness of the CBD regime highlights the role
of financing in the realisation of the Convention’s objectives.*3® A review of CBD outcome
documents, UNGA resolutions and independent evaluation reports points to the insufficient
provision of financial resources as a fundamental challenge to the implementation of the Aichi
Biodiversity Targets**” which is likely to carry over into the implementation of new Kunming-
Montreal GBF. To achieve greater progress there is a clear need to improve the flow of, and
access to, financial resources for the conservation and sustainable use of biodiversity.*%

In 2008, the CBD’s Executive Secretary carried out an in-depth review of the
availability of financial resources to inter alia, examine how financial resources from the
financial mechanism and other relevant sources were being used to support the achievement of
the objectives of the CBD. The review considered how the (then) Resource Allocation
Framework (RAF) adopted by the GEF**° might affect the availability of resources given to
developing countries and countries with economies in transition for the implementation of the
Convention, and identified opportunities from different sources for implementation, including
through innovative mechanisms, such as environmental funds.*4°

It also explored options to promote the synergy among the financial mechanisms of the
three Rio conventions, keeping in mind each Convention’s scope and mandate, and ensuring
the integrity of resources available to each convention through their respective financial
mechanism.**! The report noted the need for a substantial increase of international financial
support to the implementation of the Convention and the easier flow of such assistance,**? the
lack of comprehensive information about trends in development assistance with respect to

biological diversity,*® the existence of funding gaps at all levels in achieving the three
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objectives of the Convention.*** It also noted that the “close inter-linkages between poverty
eradication, sustainable development and the achievement of the three objectives of the
Convention”,*® and the opportunities that exist for a more synergistic implementation of the
Rio conventions to increase the effectiveness of the use of financial resources.*4¢

The fragmentation of international law has implications for the availability of financial
resources for the implementation of the CBD. It exacerbates the global biodiversity funding
gap, and shows that building synergies with other treaty regimes is critical to the effectiveness
of the CBD regime.

4.3.  How does aid effectiveness affect treaty effectiveness under the CBD?

This subsection posits that the fragmentation of international law contributes to the

fragmentation of aid.

4.3.1. The fragmentation of international law

The fragmentation of international law is a complex phenomenon that reflects the
evolving nature of international relations and the diverse interests, values, and legal traditions
of states. Balancing the need for specialisation and the desire for coherence and consistency
poses ongoing challenges for the international legal system, requiring continued efforts to
enhance coordination, promote cooperation, and strengthen the effectiveness of international
law.

The emergence and expansion of specialist systems — or “self-contained regimes” —
such as IHRL, IEL, international trade law or law of the sea continue to bring challenges for
the international community. In particular, lawyers have raised concerns about the
consequences of these autonomous regimes for the integrity of the field of public international
law.**7 Each regime constructs its own separate rules, legal institutions and spheres of legal
practice, which from an interpretative perspective may lead to inconsistencies, tensions and
conflicts between international norms. The potential for normative conflicts is an important

consideration in a legal order which tends to follow a needs-based approach to international
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law-making, addressing specific needs as they arise or building upon the existing regimes to
provide more targeted or comprehensive answers to new challenges. The combination of ever
more specialised regimes and rapid expansion of the international legal order creates a situation
of legal pluralism that can lead to actual and potential conflicts between treaty regimes.**® The
relationship between these treaty regimes has mostly been studied from the perspective of
treaty coherence and conflict resolution.**® The problem, however, goes well beyond the
interpretation of conflicting treaty provisions. It can affect the implementation of individual
legal instruments within and across specialist systems, which in turn can affect the attainment
of their objectives.*%°

Scholarship is divided in radically opposed views on the issue of fragmentation. At one
end of the spectrum, the International Law Commission (ILC) has firmly anchored the debate
within treaty coherence and conflict resolution, with the key objective being to preserve the
integrity of the international legal order against the threats of fragmentation.*>! Despite its
acknowledgement of the “positive” sides of fragmentation, the ILC clearly approaches the issue
from the perspective of the risks that it poses to the international legal order.*%? It is particularly
concerned with potential areas of conflict between special and general law, between prior and
subsequent law, and between laws at different hierarchical levels.*>3 It does not appear to
contemplate new and innovative approaches to fragmentation, stating instead that “[a]lthough
fragmentation may create problems, they are neither altogether new nor of such nature that they
could not be dealt with through techniques international lawyers have used to deal with the
normative conflicts that may have arisen in the past.”*** In stark contrast with this approach, a
growing body of scholarship sees fragmentation as an opportunity rather than a threat. Some

even question fragmentation as a valid characterisation of the situation, suggesting that
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international law isn’t fragmenting, but is evolving into a pluralistic system which provides

opportunities for the international legal order.4>®

4.3.2. Contribution of the fragmentation of international law to the

fragmentation of aid

This subsection demonstrates that the fragmentation of aid has negative implications
for aid effectiveness. The fragmentation of the international architecture of IEL agreements,

funds and programmes exacerbates these impacts.

4.3.2.1. Conceptual underpinnings of aid fragmentation

The multiplication and diversification of actors that provide financial assistance is a
core feature of the evolving landscape for international cooperation.“*® Despite the numerous
implications of this diversification on donor commitment, donor coordination and recipient
resilience, there is currently no universal measure of the fragmentation of aid.*’

To understand the impact of the fragmentation of aid we must first understand the
theoretical foundations of the concept in development studies. The fragmentation of aid can be
understood as a fragmentation of three things. First, the fragmentation of development
cooperation as a policy field which leads to challenges of coherence, a plurality of concepts
that may used in silos by different actors and contributes to a growing state of confusion and a
lack of coordination. 48 Second, the fragmentation of institutions, which manifests itself
through an expansion of the numbers and types of development cooperations. This has been
described as a “proliferation” of actors**® that leads to an expansion in bilateral and multilateral
aid channels. Third, the fragmentation of interventions, which is characterised by two main

phenomena: a. the response to new areas of concern through the creation of new specialised
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institutional solutions which leads to an increase in aid channels; and b. a growing variety of
actors involved in development cooperation. These two factors lead to an increase in
operational projects.60

The root causes of fragmentation are diverse. Despite the DAC’s efforts to encourage
greater coordination among providers of aid, each of them has their own priorities and areas of
focus, approaches, values and set of norms that guide their international development policy
and the allocation of financial resources.*! The motivations for the allocation of resources are
just as varied, ranging from the persistence of historical ties, geographical proximity, economic
interests, peace and security issues, and broader development goals.*62

The multilateral allocation of aid, despite using more standardised resource allocation
frameworks, adds to fragmentation by a lack of coordination among agencies and allocation
practices that ignore the allocation decisions of other actors.*¢® Despite international
commitments to streamline the delivery of aid, a study of three developing countries shows a
continued preference for greater funding diversification, despite the absence of development
finance frameworks to manage and coordinate these different sources nationally.*64

The literature on the impact of fragmentation has mostly emphasised the negative
effects of aid fragmentation on aid effectiveness. Lau Schulpen et al note that the fragmentation
of aid is responsible for a long list of short-term or long-lasting consequences that include
reduced transparency, increased corruption, diffused policy dialogues, the misallocation of
resources, the underfunding of less attractive countries and sectors, a waste of resources,
negative consequences on the quality of governance, thwarted development of public sector
capacity, and a redirection of internal management processes towards donor processes.*6°
Severino and Ray describe the situation as an institutional jungle” characterised by
“hypercollective action” that leads to building more cooperation frameworks. To tackle the
issues generated by the combination of fragmentation and proliferation, they suggest expanding

the scope of the Paris Declaration and shifting the focus away from rules and norms of
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harmonisation towards processes of convergence through a system of incentives and
disincentives.*®® However, the literature also suggests that the analysis of the impact of
fragmentation should be sector-specific, with some evidence of negative impacts of aid
concentration in the education sector which contrasts with the overall assumption that aid

fragmentation has a negative impact on economic growth.*¢’

4.3.2.2. The fragmentation of biodiversity-related ODA as a result of the international

architecture of environmental conventions, funds, and programmes

The Independent Evaluation Office of the GEF notes that “the international
environmental architecture of conventions, funds, programs and donors continues to show
increasing fragmentation, making it more difficult to coordinate and harmonize funding for the
implementation of environmental activities globally.”*%® Similarly, the Paris Declaration on
Aid Effectiveness acknowledges that the fragmentation of aid impairs its effectiveness.*6° The
situation has only been made worse by the UNFCCC COP Agreement to establish the Green
Climate Fund and the adoption of the Paris Agreement, which affect the balance of funding
within the international environmental architecture.4®

Multilateral institutions develop resource allocation frameworks to determine their aid
allocation to countries, in line with their specific mandates. The approaches taken vary quite
significantly in terms of their inclusivity. For instance, International Finance Institutions (IFIs)
such as the World Bank, allocate resources on the basis of both country needs — measured by
population and income per capita — and institutional performance — measured by annual
assessments of countries’ policies and institutions for promoting economic growth and poverty

reduction.*”* The UN on the other hand focuses primarily on needs.*"
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Specialised institutional solutions to new and emerging issues include the creation of
vertical funds which are designed to channel resources that are earmarked for a specific purpose
such as global environmental governance.*”® Whilst these funds have been largely perceived
as adding to the problem of fragmentation, some authors argue that vertical funds fill a gap in
ODA and multilateral assistance by supporting actions with transborder impacts to address
problems that require collective global action, thus moving away from a traditionally country-
focused approach. Vertical funds provide an avenue for addressing global challenges at the
national level, while at the same time producing knowledge with a global reach on the lessons
learnt, what works and what does not. This adds transparency to the process of fund allocation
and individual country action in a “global-local development nexus”.*’* The Global

Environment Facility is one such example of a vertical fund.

4.4.  Strengthening the effectiveness of the CBD regime by applying a human rights-
based approach to financial assistance

Transposing the above conclusions to the CBD context, this subsection posits that the
limited engagement with human rights in biodiversity-related ODA negatively affects the
effectiveness of the biodiversity regime. The principle of mutual supportiveness in
international law provides a useful interpretative lens through which to understand the
obligation of CBD Parties to promote the effectiveness of the Convention. Finally, this
subsection clarifies that CBD States Parties have the obligation to mobilise effective financial

assistance for the realisation of human rights.

4.4.1. Negative effects of the limited engagement of human rights on the CBD’s

effectiveness

The CBD COP has regularly called for the effective mobilisation of resources from all
sources, for the implementation of the Convention and its Protocols, and for the synergistic

implementation of other biodiversity-related conventions.*’> In 2018, the CBD COP raised

473 On this topic see Margret Thalwitz, ‘Fragmenting Aid or a Platform for Pluralism? The Case of ‘Vertical
Funds’’ in Stephan Klingebiel and others (eds), The Fragmentation of Aid (Palgrave Macmillan, London 2016)
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concerns that the Aichi Biodiversity Targets were not on track to be achieved, thus jeopardising
the achievement of the Strategic Plan for Biodiversity 2011-2020, and of the Sustainable
Development Goals, and ultimately the planet’s life support systems themselves.*’® Building
on the findings of the IPBES regional and thematic assessments and on the conclusions drawn
from scientific literature,*”” it further acknowledged that the mobilisation of financial resources
should be done in accordance with the CBD and, importantly, other relevant international
obligations, taking into account national socioeconomic conditions.*’® To accelerate progress
towards the realisation of CBD objectives, the COP noted the role of inclusive and coherent
governance systems in facilitating the achievement of the CBD’s objectives.#’® These
governance systems should better integrate global biodiversity commitments and build
synergies between indigenous and local knowledge, bilateral and multilateral agreements, the
Sustainable Development Goals, and other international and regional initiatives. &

There is mounting evidence that efforts to conserve biological diversity without
recognising and protecting the rights of Indigenous peoples, local communities, peasants,
women, and the rural youth perpetuate human rights abuses without achieving desired
conservation outcomes.*8! Traditional exclusionary approaches to conservation, referred to as
“fortress conservation” by the current UN Special Rapporteur on Human Rights and the
Environment, David R. Boyd, threaten the human rights to life, food, health, safe drinking
water, and culture.*®2 The creation of protected areas is often carried out without the
involvement and consultation of those affected by the measure, without respect for their
legitimate tenure rights, without the right of free, prior, and informed consent of indigenous
peoples, and without access to fair and equitable benefit sharing and without compensation. 48
This lack of recognition of procedural and substantive human rights can lead to poaching and
other violations of conservation laws, and unsustainable practices.*®*As a result, conservation

initiatives that overlook the rights of affected people often fail to achieve their intended
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purpose.®®® On the other hand, inclusive, rights-based approaches to conservation have
generated mutual benefits for both people and the environment. In particular, conservation
areas that grant local users of biodiversity ownership, management and use rights over natural
resource as well as rights to benefit from tourism activities and rights to participate in decision-

making processes, have successfully restored fragile areas in a sustainable manner.48®

4.4.2. The principle of mutual supportiveness

The principle of mutual supportiveness provides a useful lens through which to
understand the interactions between human rights and financial assistance in the CBD’s
financial mechanism. It is rooted in the VCLT’s principle of “systemic integration” and has
been conceptualised by Riccardo Pavoni as a key tool for the interpretation and creation of
norms of international law, particularly in the context of international trade.*®” Laurence
Boisson de Chazournes argues that today the pursuit of coherence and harmonisation in treaty
regimes goes beyond simply seeking compatibility between treaty regimes.“® The principle of
mutual supportiveness aims to ensure coherence and harmonisation between the objectives
pursued by different treaty regimes. In this context, mutual supportiveness implies “peaceful
and active cooperation” between various agreements, such as trade and MEAs,*® but also
human rights and biodiversity. Within the confines of their own mandates and procedures, these
regimes should be “mutually reinforcing” in the pursuit of the realisation of their common
objectives, ie. sustainable development.

The ILC points to the interpretative function of MEA treaty bodies, and their process
of internal legislation through the creation of specific and technical rules of a programmatic
nature under special “soft responsibility” regimes.*® In these regimes where so much of the
responsibility for the operationalisation of the treaty obligations rests on the COP, mutual

supportiveness has a role to play not only in promoting coherence between treaty provisions
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but also in guiding the COP in its interpretative functions. This should apply a) in the context
of negotiating COP decisions to avoid conflicts with other treaty regimes and b) with a view to
enhancing the effectiveness of treaty regimes that further similar objectives. As the ILC point

out, mutual supportiveness is linked to the legal principles of good faith and effectiveness.

4.4.3. Obligation of states to provide effective financial assistance for the

realisation of human rights

The literature at the intersection of IEL and IHRL has mostly approached the issue of
aid effectiveness and human rights from the perspective of human rights-based approaches, as
a tool to support states obligations in relation to development cooperation.*® As will be
discussed in Chapter 4, states have the obligation to respect, protect and fulfil biodiversity-
related human rights in the development cooperation projects that they finance both at the
national and extraterritorial levels. To fulfil this obligation, a human rights-based approach
should form part development cooperation policies, to ensure that the human rights framework
guides the project from conception to implementation.*®? States must take steps to ensure that
development assistance funds are “spent in an effective, efficient and equitable way,” and in
adherence with a human rights-based approach. 4%

The UN Special Rapporteur on Human Rights and the Environment notes that “[w]hen
we take a human rights-based approach to development, the outcomes are more sustainable,
powerful and effective.”*% A “human rights-based approach is a conceptual framework for the
process of human development that is normatively based on international human rights
standards and operationally directed to promoting and protecting human rights. It seeks to
analyse inequalities which lie at the heart of development problems and redress discriminatory

practices and unjust distributions of power that impede development progress.”4%
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In the context of development cooperation, the UN Special Rapporteur on the Rights to
Water and Sanitation emphasised that a human rights-based approach requires that the main
objective of cooperation policies, projects and programmes should be to fulfil human rights. 4%
To this end, they should identify rights-holders and their entitlements, as well as duty-bearers
and their obligations, with the aim of strengthening the capacities of right-holders to claim their
rights. They should also integrate human rights principles, particularly the principles of
equality and non-discrimination, accountability, access to information, participation and
sustainability.*®” The application of a human rights-based approach in the formulation of
development cooperation policies, projects and programmes remains rare in the current policies
of bilateral and multilateral funders.*%® The 2020 Draft convention on the right to development
recalls “that all human persons and peoples are entitled to a national and global environment
conducive to just, equitable, participatory and human-centred development, respectful of all
human rights”.4%°

The recognition of the human right to a clean, healthy and sustainable environment by
the UN General Assembly provides a catalyst for a mutually supportive implementation of the
human rights and biodiversity regimes through development assistance. As will be discussed
in Chapter 4, developed countries have an obligation to provide financial assistance to realise
the right to a healthy environment for all.

Scholarship has highlighted that applying human rights-based approaches in
development cooperation yields many benefits, notably: increased accountability; a higher
levels of individuals” empowerment, ownership, and free, meaningful, and active participation;
greater normative clarity and detail; easier consensus and increased transparency in national
development processes; a more complete and rational development framework; integrated
safeguards against unintentional harm by development projects; more effective and complete
analysis; and a more authoritative basis for advocacy.5%

In addition, from a programmatic perspective, applying a human rights-based approach

to development cooperation produces operational benefits, by encouraging a more integrated
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approach to programming that considers the range of factors that constrain or facilitate the

realisation of human rights,%* and promoting inter-agency collaboration.5?

4.5.  Convergence of human rights and financial assistance in the Kunming-Montreal

Global Biodiversity Framework

The Kunming-Montreal GBF makes an important contribution to the operationalisation
of the human right to a clean, healthy and sustainable environment. The nexus between human
rights and biodiversity was an important topic of discussion during the preparatory process.
The works of the consecutive Special Rapporteurs on the right to a safe, clean, healthy and
sustainable environment permeate the new Framework, not only in relation to the rights of
Indigenous peoples and local communities, but also in relation to those of women, children,
persons with disabilities and human rights defenders. Crucially, the new Framework heeds the
repeated calls of the UN Special Rapporteurs to apply a human-rights based approach to its
implementation.

The Kunming-Montreal GBF acknowledges the roles and contributions of indigenous
peoples and local communities as custodians of biodiversity and as partners in its conservation,
restoration and sustainable use.%% As such, the Framework’s implementation must follow a
human rights-based approach®* and ensure that “the rights, knowledge, including traditional
knowledge associated with biodiversity, innovations, worldviews, values and practices of
Indigenous peoples and local communities are respected, and documented and preserved with
their free, prior and informed consent, including through their full and effective participation
in decision-making”, in line with IHRL.5%

In line with the recommendations of the UN Special Rapporteur on human rights and
the environment and those of the UN High Commissioner for Human Rights,5% the new
Framework puts a special emphasis on the need to apply a human rights-based approach to the
implementation of the new Targets. This has major implications for the development and

implementation of National Biodiversity Strategies and Action Plans (NBSAPs), which
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currently show a great lack of harmonisation in how they tackle human rights.>” The OHCHR
estimates that although 44 percent of NBSAPs refer directly to at least one human right, these
references vary from country to country and human rights considerations tend to be referred to
implicitly, using language that only indirectly references human rights standards and
principles.>%® The GEF and its implementing agencies will need to refocus the delivery of their
financial and technical support, to ensure that countries have the capacity to integrate a human
rights-based approach in their NBSAP. Additionally and very importantly, the new focus on
rights holders and duty bearers will require projects to not only avoid causing harm but to
ensure that their activities actively contribute to the protection, promotion and fulfilment of
human rights.5% On this point, it is worthy of note that Sweden attributes its own increase in
biodiversity-related funding to new strategies and budget lines which explicitly target
development interventions in the area of biodiversity and ecosystem services, with initiatives
on strengthening the links between human rights and the environment. Sweden notes that by
linking these two areas it was able to mobilise resources from other budget lines, and improve
policy coherence within its operational modalities for development assistance.>*°

The discussions on resource mobilisation at COP 15 followed a parallel process which
aimed to ensure coherence and coordination with other ongoing processes in the development
of the post-2020 framework.®!! This process was built on the back of the conclusions laid out
in the evaluation and review of the strategy for resource mobilisation and Aichi biodiversity
targets. The evaluation showed that Target 1(a) of the COP 12 targets,®'? which committed
Parties to doubling international financial flows (2015/2020), was met in 2015 with DAC
members even exceeding this target.5

The negotiations surrounding the adoption of a new, Post-2020 resource mobilisation
strategy showed encouraging signs of mutually supportive agendas in relation to human rights
and biodiversity. This is noticeable in the report of the Thematic Workshop on Resource

Mobilisation for the Post-2020 Global Biodiversity Framework, which summarises the key
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issues that needed to shape the new resource mobilisation strategy. In particular, the report
shows a greater awareness of the interconnectedness between biodiversity and certain elements
of human rights. It points out that the “strategy should not look only at biodiversity but also at
improving livelihoods and ensuring that no one is left behind”.>4

Together, the new biodiversity Framework and its resource mobilisation strategy
update the previous target on resource mobilisation, with several noticeable changes. First, the
language of the new Target 19 is significantly more assertive, with an agreed percentage
increase in financial resources. Under this Target, Parties have committed to substantially and
progressively increase the level of financial resources from all sources, mobilising at least USD
200 billion per year by 2030.515 ODA flows are to rise to at least USD 20 billion per year®®
and the resource mobilisation strategy reminds developed countries of their obligation to
provide adequate, new and additional financial resources.>!” Second, the resource mobilisation
target is no longer contingent upon the needs assessments reported by Parties, but driven by
the objective to meet the resources needed for implementing the post-2020 Global Biodiversity
Framework. Third, the new target aims to enhance the effectiveness, efficiency and
transparency of resource provision and use.®'® The new resource mobilisation strategy

519 and policy coherence,®®® which is in line

emphasises the need to ensure country ownership
with the parallel process on aid effectiveness initiated with the Paris Declaration, and with the
Busan partnership in particular. While this change does not affect the core legal obligation of
developed countries to provide new and additional financial resources, it is likely to influence
the normative work of the COP on resource mobilisation. In particular, it may place a greater

focus on the responsibility of partners (developing countries) in relation to aid management.52
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Fourth, both Target 19 and the resource mobilisation strategy put a focus on enhancing the role
of collective actions, including by Indigenous peoples and local communities, for the
conservation of biodiversity.5?

This is a point that had been raised by the Thematic Workshop on Resource
Mobilisation for the Post-2020 Global Biodiversity Framework which highlighted “the
necessity of cooperation between all types of actors: subnational, national and local
governments, Indigenous peoples and local communities, and the private sector”.5% This
cooperation extends to the new Global Biodiversity Framework Fund to be established under
the GEF which will boast an Advisory Committee made up inter alia of representatives of
stakeholders, Indigenous peoples and local communities, women, and youth.%?* This
Committee will provide recommendations to the Subsidiary Body on Implementation to steer
the Parties and other actors towards the mobilisation of adequate resources.>?® Fifth, the
discussions show a commitment to building synergies with the financial systems under other
conventions,>? a point already expressed in COP Decision 14/22. 27 This point did not make
into the new Target 19 but it has been including into the resource mobilisation strategy.5? This
commitment however, continues to lack concrete mechanisms to enable this collaboration in
practice.

Finally, neither the new Framework nor its accompanying resource mobilisation
strategy make any reference to the Voluntary Guidelines on safeguards in biodiversity
financing mechanisms. This is a missed opportunity, especially considering that this was a
point raised by the evaluation report which recognised the role of Indigenous peoples and local
communities in the context of Article 8(j) of the Convention, and the endorsement of the

Voluntary Guidelines in biodiversity financing mechanisms.5?® However, the COP reiterated
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in a separate decision on the financial mechanism that the GEF should report on how it is taking

them into account in its activities.53°

5. Conclusions

This Chapter demonstrated that applying a human rights-based approach to the
provision of financial resources through the CBD’s financial mechanism can enhance the
effectiveness of the Convention. It provides an original contribution to the literature in IEL,
IHRL and international development by bringing out the point of intersection between them
within the CBD’s financial mechanism. In particular, the findings in this Chapter build on and
add to the emerging body of evidence gathered by the successive Special Rapporteurs on
Human Right and the Environment to bring out and clarify the linkages between human rights
and treaty effectiveness within the context of the CBD’s financial mechanism.

As a first conclusion, this Chapter showed an intrinsic link between human rights and
aid effectiveness in international policy processes. This is apparent in the global cooperation
efforts around aid effectiveness where the commitment to human rights was confirmed in the
Geneva Summit Declaration on Effective Development Co-operation.

Second, it showed that the effectiveness of the CBD regime is hampered by the lack of
systematic engagement with human rights in the provision of biodiversity-related ODA. It
follows that the respect, protection and fulfilment of biodiversity-related human rights should
be an integral part of the formulation, implementation and monitoring and evaluation of
biodiversity projects.

Third, applying a human rights-based approach to the disbursement of biodiversity-
related ODA can help to address some of the challenges of fragmentation and promote a more
coherent and effective development cooperation in the field of IEL generally, and within the
CBD regime especially. It can help to ensure that biodiversity-related ODA is aligned with
human rights principles and that it contributes to the realisation of human rights. The Kunming
Montreal GBF provides an avenue for mutual supportiveness between biodiversity and human

rights obligations in the CBD’s financial mechanism.
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Building on these findings, the next Chapter will show the critical importance of the
CBD’s financial mechanism in facilitating compliance with CBD obligations by developing

countries.
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Chapter 3. The provision of new and additional financial

resources under the CBD

1. Introduction

The negotiation of provisions on financial assistance has become a trademark of
international environmental law-making. In one of her first articles following the adoption of
the CBD, Frangoise Burhenne-Guilmin commented that it had never been questioned that a
flow of resources from the North to the South would be necessary to achieve the objectives of
the Convention.®3! The first reports of the Ad Hoc Working Group of Technical and Legal
Experts, established in 1988 to lay the groundwork for the development of the Convention,
confirm the need for financial transfers from industrialised countries to less economically
advanced nations.5®? In fact, the real point of contention at the time was not whether but how
these resources would be channelled.>3® During the negotiations, discussions on Articles 20
and 21 stonewalled around the legal nature of the obligation to provide financial resources. The
final text reflects a compromise that allows states with diverging interests to enter into a basic
agreement on financial assistance, in which they commit to concepts, objectives, principles,
and open-textured obligations rather than to clear-cut norms that would restrict state
sovereignty.

The provisions on financial assistance are of paramount importance to the CBD system.
Although recent developments under the climate regime have made the dichotomy between
developed and developing countries less striking, under the CBD, the extent to which
developing countries comply with their treaty obligations continues to be heavily contingent
on developed countries’ compliance with their own obligation to provide new and additional

financial resources.>** This has important implications for the realisation of the Convention’s
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objectives. Put simply, the effective conservation of biological diversity, the sustainable use of
its components, and the fair and equitable sharing of the benefits arising from the utilisation of
genetic resources depend on developed countries meeting their obligations under Articles 20
and 21.

Despite the importance of the financial provisions to the effectiveness of the
biodiversity regime, little research has been conducted to advance our understanding of the
legal nature, scope, and content of these articles. Furthermore, the implementation of the
financial obligation of developed countries to provide new and additional financial resources
through the financial mechanism is critical to the effectiveness of the CBD regime. Yet, very
little research has been conducted to understand how developed countries comply with this
obligation and whether the GEF’s founding instrument and operational modalities provide a
suitable institutional framework to enable compliance with this obligation.

This chapter contends that the obligation of developed countries to provide new and
additional financial resources to developing countries is a hard legal obligation derived from
general international law. The institutional mechanism established under the CBD to enable
the delivery of funds to developing countries does not however, reflect the binding nature of
this obligation. This discrepancy at the heart of the financial mechanism undermines the
effectiveness of the CBD regime.

This chapter is built around six parts. Part 2 considers the scope and content of financial
obligations under Articles 20 and 21 of the CBD. It highlights the centrality of the financial
mechanism in the achievement of the CBD’s objectives. Part 3 explores the foundations of
financial mechanisms in international law. The introduction of differential treatment in
multilateral environmental agreements is a legal construction devised by negotiating states
under the duty to cooperate. Part 4 shows that the obligation to provide new and additional
financial resources is a hard obligation rooted in general international law and capable of
triggering state responsibility. Part 5 considers how this obligation is implemented in practice.
Importantly, it points to a paradox within the CBD regime: although developed countries have
a hard legal obligation to provide financial resources under the Convention, financial
contributions to the GEF are voluntary. This situation dilutes the strength of the financial
mechanism and affects CBD’s effectiveness. Finally, Part 6 considers the role of the COP in
addressing this antagonism. The climate regime provides a useful case study of how countries

have progressively softened the distinction between developed and developing countries.
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2. Scope and content of the financial provisions

The CBD’s financial provisions are located half way through the text of the Convention,
in Articles 20 and 21. This location typifies the central role of financial resources in the
achievement of CBD objectives. This Part first provides an overview of the specificity of the
CBD as a multilateral environmental agreement (Section 2.1) before discussing the financial
obligations of developed and developing countries under the Convention. These include an
obligation for all Parties to mobilise national resources to fund the implementation of the
Convention (Section 2.2) and a specific obligation for developed country Parties to provide
new and additional financial resources (Section 2.3) through bilateral, regional, and multilateral
channels (Section 2.4) and to prioritise least developed country Parties in the provision of
financial resources (Section 2.5). Developed country parties have an obligation to provide these
resources through the financial mechanism (Section 2.6) which is a central element in the

biodiversity regime (Section 2.7).

2.1. Specificities of the CBD

While the CBD exhibits the characteristics of an international instrument of a legally
binding nature, its provisions often use indeterminate language to qualify state obligations and
build on norms whose legal status in international law remains unclear. This ambiguity has
drawn much criticism from country delegates®3 and legal scholars®3¢ alike, who regret the open
textured language of its legal provisions and the weak normative quality of its legal obligations.

From a structural perspective, the CBD follows a dynamic treaty system similar to other
MEAs. Pierre-Marie Dupuy describes it as a hybrid structure between traditional institutional
treaties that set forth substantive rules and an international organisation established for ongoing
communication and decision-making purposes.>¥” The CBD drafting process certainly falls
within the procedural framework set out by the VCLT. Article 9 of the VCLT highlights the

535 CBD Secretariat, ‘CBD Handbook’ (3rd edn, 2005) Section VIII, Declaration of the United States of America.
536 In defence of the CBD, see Veit Koester, ‘The Nature of the Convention on Biological Diversity and Its
Application of Components of the Concept of Sustainable Development’ (2006) 16(1) The Italian Yearbook of
International Law Online 57-84.

537 Pierre-Marie Dupuy, ‘Formation of Customary International Law and General Principle’ in Jutta Brunnée and
others (eds), The Oxford Handbook of International Environmental Law (Oxford University Press 2007) 449-466,
458. This idea is also supported by Robin R. Churchill and Geir Ulfstein, ‘Autonomous Institutional Arrangements
in Multilateral Environmental Agreements: A Little-Noticed Phenomenon in International Law’ (2014) 94
American Journal of International Law 623.
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centrality of international conferences in the adoption process, and Article 11 lays down the
means through which states express their consent to be bound by the treaty. These include
“signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or
accession, or by any other means if so agreed.” It also gives states the opportunity to opt out of
certain legal obligations by using reservations.>® The CBD was formally adopted at the
UNCED in 1992, and states have the possibility of expressing consent through signature,3°
ratification, acceptance, approval or accession.>*® The formally binding nature of the CBD also
comes through in its provision on the settlement of disputes.>*! Parties can seek a solution to
disputes relating to the interpretation or application of the Convention, but primarily through
negotiation.>*? If negotiations cannot be reached, parties can request mediation by a third-
party.>*® They can also refer their case to the International Court of Justice (ICJ) if they have
formally accepted the competence of the Court as a compulsory means of dispute settlement.>*

From a substantive perspective, the legal nature of CBD provisions is less clear. In his
typology of international norms, Ulrich Beyerlin refers to these obligations as “amorphous
concepts” and “principles” which he locates in the grey area between hard law and soft law.>*
Unlike rules that have a clearly defined result and entail binding legal effect, these grey norms
do not set out clear legal consequences for Parties.>*® They are open to interpretation and
development, providing flexibility to Parties to adapt their behaviour to changing national and
international circumstances, priorities and needs. The financial provisions in the CBD typify

the ambiguity surrounding the legal significance of state obligations under the Convention.

2.2. Obligation to mobilise national resources to fund the implementation of the

Convention

Article 20(1) states that “[e]ach Contracting Party undertakes to provide, in accordance

with its capabilities, financial support and incentives regarding those national activities which

538 \/CLT, Section 2.

539 CBD, Atrticle 33.

%40 1bid, Article 34.

%41 |bid, Article 27.

%42 |bid, Article 27(1).

543 |bid, Article 27(2).

54 CBD, Atrticle 27.

%45 Ulrich Beyerlin, ‘Different Types of Norms in International Environmental Law: Policies, Principles, and
Rules’ in Ulrich Beyerlin and others (eds), The Oxford Handbook of International Environmental Law (2007)
426.

546 |bid, 428.
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are intended to achieve the objectives of this Convention, in accordance with its national plans,
priorities and programmes.” This is one of only two financial obligations in the Convention
that explicitly applies to both developed and developing countries. However, the language used
in this Article differs from that used elsewhere in the Convention. This paragraph does not use
the peremptory word “shall”, and the formulation is reminiscent of the soft language of political
declarations. It reads more as a general commitment to mobilise financial resources nationally
to achieve the Convention’s objectives. This is further reinforced by the ambiguity of the
requirement that financial support and incentives must be compatible with national plans and
priorities. The paragraph does not specify whether this requirement for compatibility applies
only to national plans, priorities, and programmes that relate to the conservation and sustainable
use of biological resources, or if they can be interpreted more broadly to include other
development plans. The growing attention to policy coherence in international development®*
and the practice of EU states®® suggests that this applies to all national plans. The
indeterminacy of the commitment makes the obligation to “undertake” difficult to breach,
depriving it of much of its binding strength. Overall, Paragraph 20(1) appears to be an

obligation of “best efforts”.54°

2.3. Obligation of developed countries to provide new and additional financial

resources

Avrticle 20(2) contains the bulk of the financial obligations under the CBD. It allocates
responsibilities for the provision of financial resources between developed countries,
developing countries, and countries undergoing the transition to a market economy. Each of
these categories has differentiated responsibilities with regard to the provision of financial
resources on the basis of their economic status. Unlike Article 20(1), Article 20(2) uses the
peremptory word “shall”, indicating a hard legal obligation for developed countries to provide

new and additional financial resources. This is for a) enabling developing country Parties to

547 See Maria Righettini and Renata Lizzi, ‘How Scholars Break Down “Policy Coherence”: The Impact of
Sustainable Development Global Agendas on Academic Literature’ (2022) 32(2) Environmental Policy and
Governance 98.

548 See European Commission. (2019). 2019 EU report on Policy Coherence for Development, Commission Staff
Working Document.

%49 Lyle Glowka and others, ‘A Guide to the Convention on Biological Diversity’ (IUCN, Gland and Cambridge
1994), 100; IUCN, Draft International Covenant on Environment and Development — Implementing
Sustainability (Fifth Edition: Updated Text) (IUCN Environmental Policy and Law Paper No 31 Rev 4 2015),
150.
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meet the “agreed full incremental costs” of implementing measures that fulfil the obligations
of the Convention and b) enabling them to benefit from the Convention’s provisions. The
requirement that financial resources are new and additional means that they are provided
separately from and in addition to regular ODA budgets, 5 and not just diverted from existing
levels of ODA towards financing that would simply be relabelled as biodiversity finance.

The tone contrasts with other paragraphs in Article 20, which rely on softer language
such as “may also provide”®®! and “shall take full account”®? to nudge countries towards a
course of action rather than imposing it. The Paragraph presses developed countries to “take
into account the need for adequacy, predictability, and timely flow of funds and the importance
of burden-sharing among the contributing Parties included in the list.” These are more akin to
implementing guidelines than to binding legal obligations. Importantly, it allows each

developing country Party to determine the extent of its own financial contribution.

2.4. Obligation to provide financial resources through different channels

Paragraph 3 complements Paragraph 2 by reminding developed countries of the option
available to them to contribute financially through other channels of development assistance,
including bilateral, regional, and other multilateral channels. Although the use of the word
“also” could be interpreted as providing an alternative rather than a complementary channel to
funding under the financial mechanism of Article 21, it is unlikely to be the objective of this
Paragraph.5® Indeed, the soft language of Paragraph 3 “may also provide” contrasts with the
binding language used in Paragraph 2 “shall provide”. It is more likely that Paragraph 3 was
drafted in anticipation of the role of other streams of funding in filling the resource gap between
annual biodiversity finance needs and annual global biodiversity funding.>** Paragraph 3 aims

to respond to the concerns raised as early as 1988 by the Ad Hoc Working Group of Experts

550 Ibid, IUCN (2015) 61.

551 CBD, Atrticle 20(3).

%52 |bid, Article 20(5).

53 Glowka supports the interpretation that the resources are to be provided “over and above those which
[developed countries] are obligated to provide under paragraph 2.” See Lyle Glowka and others, ‘A Guide to the
Convention on Biological Diversity’ (IUCN, Gland and Cambridge 1994), 100; IUCN, Draft International
Covenant on Environment and Development — Implementing Sustainability (Fifth Edition: Updated Text) (IUCN
Environmental Policy and Law Paper No 31 Rev 4 2015), 105.

%54 Figures from UNDP estimate the global annual needs at US$150-440 hillion, when global annual funding
contributes only US$52 billion. See UNDP, ‘The Biodiversity Finance Initiative’ (BIOFIN Workbook, 2018) 6.
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on Biological Diversity, that contributions from contracting parties might not be sufficient and

that fund-raising mechanisms would need to be examined.>%

2.5. Obligation to prioritise certain categories of states in the provision of

financial resources

Articles 20(5), 20(6), and 20(7) recognise the heterogeneity of developing country
Parties in terms of economic development, geographical specificities, and vulnerability to
climate change. In particular, the least developed countries are singled out as a category
requiring special attention for funding.5*® Other categories such as small island states,>®’
developing countries with a dependence on biological resources®®, and those vulnerable to
climate change and natural disasters®® are acknowledged as having special needs but do not
require any specific action from Parties with regard to funding. Arguably, these Paragraphs
create a prioritisation in the allocation of financial resources on the basis of economic

development, even among developing country Parties.

2.6. Obligation to provide financial resources through the financial mechanism

Article 21(1) establishes the financial mechanism of the CBD, through which the
contributions of developed countries are channelled to developing countries. It should be read
in conjunction with Article 39, which designates the GEF as the interim institutional structure
for the period between the CBD ’s entry into force and either the decision of the first meeting
of the COP or until the COP decides otherwise. This is the result of a compromise between the
main negotiating blocks in the lead up to the Convention’s adoption.*®® The proposal of
developed countries to establish the GEF as a financial mechanism was met with harsh
criticism from the G77 and China. This proposal was eventually endorsed under the three

conditions that the GEF be a) fully restructured to enable the mechanism to operate

%55 Ibid.

5% CBD, Atrticle 20(5).

57 Ibid, Article 20(6).

%58 |bid, Article 20(6).

559 |bid, Avrticle 20(7).

560 Fiona McConnell, The Biodiversity Convention — A Negotiating History (Kluwer Law International, 1996).
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democratically and transparently, b) established under the authority and guidance of the COP,
and c) accountable to it. 56

This paragraph echoes and complements the operational aspects of the provision of
financial resources under Article 20(2) and enhances its normative strength. While Article
20(2) refers to the general implementation of financial commitments by developed countries,
Article 21(1) uses the more specific terms “contributions” and “timely flow of funds.” The
reiteration of the operational modalities, which are described here in a more assertive tone,
provides a clear indication that the predictability, adequacy, and timely flow of funds are
considered essential attributes of the financial mechanism and are non-optional. The Paragraph,
however, stops short of committing developed countries to providing specific amounts
regularly.

The normative value of the reference to burden sharing among developed countries is
difficult to assess. A proposal made during the negotiations that burden sharing among donors
could be assessed either as a percentage of GNP, related to the industrial or commercial
exploitation of genetic resources, or the amount of trade in these resources was rejected. %62
Therefore, burden sharing appears to serve more as a guiding implementing principle than a
legal obligation. In addition, this reference provides additional flexibility to donors, allowing
them some leeway to navigate international financial commitments on the basis of fluctuating
national priorities. It also allows them to discuss commitments and agree among themselves,
possibly within other fora such as the OECD’s DAC. However, in its report on the
responsibility of international organisations, the ILC expressed the opinion that there is an
obligation for members of an organisation to finance this organisation as part of the general
duty to cooperate.>®? This is because, as pointed out by Judge Gerald Fitzmaurice, without

finance, the organisation could not perform its duties.%%*

2.7. Centrality of CBD’s financial mechanism

%61 CBD, Atrticle 39.

%62 UNEP, ‘Report of the Ad hoc Working Group of Legal and Technical Experts on Biological Diversity on the
Work of Its Second Session’ (7 March 1991) UN Doc UNEP/Bio. Div.3/5, Para. 14.

%63 |1LC, Draft Articles on the Responsibility of International Organizations (Yearbook of the International Law
Commission, vol 11, 2011), Article 40.

564 Certain Expenses of the United Nations (Advisory Opinion), (1962) ICJ Reports 151, Separate Opinion of
Judge Sir Gerald Fitzmaurice, 208.
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The financial mechanism has been described as the “linchpin” of the Convention®®®
because of its critical role in ensuring developing countries’ compliance with the CBD regime.
More specifically, however, for the GEF to be effective, developed countries must comply with
their obligation to provide new and additional financial resources through the financial
mechanism. This is because the extent to which developing country Parties effectively
implement their obligations under the Convention depends on the effective implementation by
developed country Parties of their obligations related to financial resources.%%® CBD Atrticle
20(4) establishes a legal connexion between the obligation of developed countries to provide
financial assistance under Article 20(2) and the obligation to comply of developing countries.
The obligation of developing countries to comply with the CBD measures is tied to the
obligation of developed countries to provide new and additional resources. Consequently,
compliance by developed countries with Paragraph 2 is a prerequisite to compliance by
developing countries with the measures contained in the CBD to conserve and sustainably use
biological resources. Arguably, the frequent references to the provision of financial resources
to developing countries in the implementation of in situ®’ and ex situ®® conservation measures
serve as a reminder of this legal connection between the financial obligation of developed
countries and the compliance obligation of developing countries. Some have argued that
financial assistance creates a reliance on funding, which may contribute to the binding nature
of the provision.5®® However, this interpretation goes against the spirit of both the Stockholm
Declaration®”® and the Paris Declaration on Aid Effectiveness, which commits developing
countries to strengthen their public financial management capacity through the mobilisation of
domestic resources and the strengthening of fiscal sustainability.>"

Despite the pivotal role of financial assistance in the effectiveness of the CBD regime,
most commentators agree that the failure of developed countries to provide new and additional

resources does not exonerate developing countries from their obligation not to defeat the

565 Robert Lake, ‘Finance for the Global Environment: The Effectiveness of the GEF as the Financial Mechanism
to the Convention on Biological Diversity’ (1998) 7(1) Review of European Community & International
Environmental Law, 68, 68.

566 CBD, Article 20(4).

%67 |bid, Article 8(m).

%68 |bid, Article 9(e).

%9 Among those who share this opinion, see Rudiger Wolfrum and Juenger Friedrich, ‘The Framework
Convention on Climate Change and the Kyoto Protocol’ in Ulrich Beyerlin, and others (eds), Ensuring
Compliance with Multilateral Environmental Agreements: a dialogue between Practitioners and Academia
(2006) 53-68, 56.

570 Principle 9 refers to the provision of financial resources as a supplement to the domestic effort of developing
countries.

571 OECD, ‘Paris Declaration on Aid Effectiveness’ (OECD Publishing 2005) para 25.
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purpose of the Convention and not to harm the environment of other states.>’? In addition,
developing countries are bound by Article 20(1) to mobilise national resources to fund the
implementation of the Convention. Nonetheless, the financial mechanism acts as a vital enabler
for developing countries in fulfilling their obligations under the CBD. Without such a
mechanism, these countries would likely abstain from participating in the CBD framework or
fail to meet their commitments in their entirety. As the Convention acknowledges, developing
countries’ domestic resources should primarily address pressing national objectives such as

economic growth, social development, and poverty alleviation.5®

This Part highlighted the financial obligations of developed and developing countries
under the CBD. It showed that while all states parties have the obligation to mobilise domestic
resources for the implementation of the Convention, it is largely an obligation of best effort.
To meet the cost of implementing measures that fulfil the Convention’s objectives, developed
country Parties have the obligation to provide financial assistance to developing country Parties
primarily through the financial mechanism. As a result, the effectiveness of the CBD regime is
contingent upon developed country Parties complying with their obligation to provide financial

resources.

3. International legal foundations for the CBD’s financial mechanism

The introduction of financial incentives in the international environmental law-making
process is a response to the global challenges posed by environmental threats and the
multilateral efforts needed to achieve results. The CBD’s financial mechanism reflects the
focus on capacity-building in developing countries that permeated the 1992 UN Conference on
Environment and Development (UNCED). This section examines how the duty to cooperate in
international law (Section 3.1) has led to the emergence of differential treatment in financial
obligations (Section 3.2) and how these intersect with the international human rights

framework (Section 3.3).

3.1. Duty to cooperate in international law

572 |Lavanya Rajamani, Differential Treatment in International Law (Oxford University Press 2006).
573 CBD, Atrticle 20(4).
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Despite being a recurring feature in international law-making, the concept of
cooperation has never been defined in international law. However, the works of Rudiger
Wolfrum on cooperation have expanded our understanding of the concept. Wolfrum interprets
it to mean the coordinated action of two or more States, which occurs under a legal regime and
serves an agreed, specific objective. An objective is accomplished through joint action, where
the activity of a single State cannot or may not achieve the same result.>* It represents a
fundamental shift in the purpose of international law, from enabling coexistence between States
to the development of cooperation rules and processes that seek to address collective problems
and enhance the overall social welfare of States.5® It finds an anchor in the Charter of the
United Nations (UN Charter), which affirms that international cooperation is needed in solving
international problems of an economic, social, cultural, or humanitarian character and in
promoting and encouraging respect for human rights and fundamental freedoms for all.5’6 UN
Member States are required to take joint and separate actions in cooperation with the UN.5"”

The Declaration on principles of international law, friendly relations, and co-operation
among States affirms that the duty of States to cooperate with one another in accordance with the
Charter is a basic principle of international law,>’® and supports the progressive development and
codification of this principle as a way to secure its more effective application within the
international community and to promote the realisation of the UN’s objectives.®’® It includes the
duty to promote universal respect for and observance of human rights and fundamental
freedoms in accordance with Articles 55 and 56 of the Charter through joint and separate
action. >80

The duty to cooperate in relation to environmental law was first enshrined in Principle
24 of the Stockholm Declaration, before being reformulated in Principles 7 and 27 of the Rio
Declaration. It features prominently in a range of multilateral environmental agreements®8* and

has been recognised as a ‘fundamental principle’ of international environmental law by

57 Rudiger Wolfrum, ‘Cooperation, International Law of (2010) Max Planck Encyclopedia of Public
International Law.
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international jurisprudence.%®2 In her separate opinion on the Whaling in the Antarctic case,®?
Judge ad hoc Charlesworth described the duty to cooperate in the environmental context as
“the foundation of legal regimes dealing (inter alia) with shared resources and with the
environment. It derives from the principle that the conservation and management of shared
resources and the environment must be based on shared interests, rather than the interests of
one party.”%4

The duty to cooperate in IEL has been studied extensively from the perspective of water
resources®® and transboundary watercourses, % fisheries management,>” and more recently in
aspects of health related to the response to the COVID-19 pandemic.5 Recent research on the
contours of the obligation to cooperate points to the “instrumental nature” of the obligation,
which manifests itself in the context of law creation and dispute avoidance.® Importantly, it
entails a general obligation to secure a common goal, which often appears within treaties as the
basis for further rule formation and implementation.>® Therefore, the duty to cooperate
provides the legal basis for the creation of new legal mechanisms that enable the creation of
multilateral agreements in the furtherance of a common goal. The creation of innovative
mechanisms, such as the provision of financial resources, is one such arrangement that
broadens participation in global environmental agreements and aims to maximise the

effectiveness of environmental treaty regimes.

3.2. Emergence of differential treatment of financial obligations

%82 MOX Plant (Ireland v United Kingdom) (Provisional Measures, Order of 3 December 2001) ITLOS Reports
2001, 95. See also France v Spain (Lac Lanoux Arbitration) [1957] 24 ILR 101; Case Concerning Pulp Mills on
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Nicaragua in the Border Area (Costa Rica v Nicaragua) and Construction of a Road in Costa Rica along the San
Juan River (Nicaragua v Costa Rica) (Merits) [2015] ICJ Rep 665 106.
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Traditionally, the international legal order brought about by the Peace of Westphalia of
1648 was based on sovereign, independent, and territorially defined States, with individual
nations free to pursue their own interests.%®! This system enabled the gradual development of
legally binding instruments for States to address specific problems. Importantly, this system
was based on the principle of sovereign equality of States with equal obligations for all
parties.>®? The emergence of problems of global concern, such as climate change, the ozone
layer, desertification, and biodiversity loss, has pushed States to look for new ways to achieve
collective results. The introduction of differential treatment in international environmental
treaty making is a striking development that pushes aside the principle of reciprocity in pursuit
of common benefits. Differential treatment establishes a new kind of cooperation between
States, one built around the acknowledgement that equality of rights does not necessarily bring
about equality in practise due to disparities between States in resources and capabilities.5%

The 1972 UNESCO Convention Concerning the Protection of the World Cultural and
Natural Heritage (World Heritage Convention) was the first to establish a financial mechanism
known as the World Heritage Fund.>%* Several years later, all three Rio Conventions introduced
financial mechanisms, alongside an obligation for developed country Parties to provide new
and additional financial resources to enable developing country Parties to meet the cost of
implementing the measures under these instruments.>*® During the CBD negotiations between
1990 and1992, the discussions at PrepCom stonewalled over the question of the funding
mechanism under the CBD. In 1990, the London amendments to the Montreal Protocol on
Substances that Deplete the Ozone Layer>® replaced Article 10 on technical assistance to
introduce a financial mechanism under which developed country Parties would provide
contributions in addition to other financial transfers to enable developing countries to comply
with the control measures under the Protocol.%®” This new provision organised the transfer of
additional resources through a Multilateral Fund to “meet on a grant or concessional basis as

appropriate, and according to criteria to be decided upon by the Parties, the agreed incremental

%91 See Leo Gross, ‘The Peace of Westphalia, 1648—1948’ (1948) 42(1) The American Journal of International
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costs”.>%® The Multilateral Fund operates under the authority of the Parties, who decide on its
overall policies.?® This mechanism was presented and discussed during the final leg of the
CBD negotiations®® and may have been a source of inspiration for the drafting of CBD Atrticles
20 and 21. The requirement that the financial resources provided by developed countries be
“additional”®®! and the decision to place the financial mechanism under the authority and
guidance of the COP®? are reminiscent of the language used in the London amendment to the
Montreal Protocol. However, the Montreal Protocol does not channel resources through the
GEF but through its own multilateral fund.

The popularity of financial mechanisms in international environmental law-making
remains strong. The recent adoption of the Agreement under the United Nations Convention
on the Law of the Sea on the conservation and sustainable use of marine biological diversity
of areas beyond national jurisdiction (BBNJ) solidifies the role of financial mechanisms in the
realisation of treaty objectives.®?® They serve the dual purpose of assisting compliance (Section

3.2.1) and providing reparation for damage (Section 3.2.2).

3.2.1. Compliance assistance through financial mechanisms

The shift from enforcement through confrontation to a more conciliatory approach
characterised by the delivery of technical and financial assistance is an important incentive for
countries to participate in global environmental efforts. Financial incentives motivate
developing States to join a legal regime without having to shoulder the entire cost of complying
with new treaty obligations.®% In addition, economic incentives offer a more tailored response
to the unique needs and capabilities of developing States, facilitating compliance while
acknowledging their weaker economic capabilities.5®® Funding mechanisms offer a

contemporary non-compliance procedure that prioritises prevention over punishment. This
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approach is useful when parties’ non-compliance is more likely to result from a lack of capacity
and resource scarcity than from a lack of will or diligence.®% As a corollary to financial
assistance, compliance with substantive obligations is monitored through reporting. This
requirement in itself entails a huge administrative and financial burden on developing

countries, which may not fully comply without financial assistance.%%’

3.2.2. Compensatory elements of financial mechanisms

Originally, differential treatment served to remediate developing countries’ lack of
capacity to comply with treaty obligations. Later in Rio, the principle of common but
differentiated responsibilities found a new justification for differential treatment considering
the different contributions of States to global environmental degradation.5%® Although States
have common responsibilities, developed countries have a special responsibility in the
international objective of sustainable development in view of the pressures their societies place
on the global environment and the technologies and financial resources that they command.6%°

Financial reparation within international law derives from the principle of common but
differentiated responsibilities that emerged from the legal concept of equity, which itself is
“directly applicable as law.”8 The importance attached to equity in international law is
obvious in the Continental Shelf case, in which the ICJ refers to it as the “direct emanation of
the idea of justice”.®! It finds a practical application in the work of international courts and
tribunals where it is used to “balance up” the various considerations presented to them “in order
to produce an equitable result”.522 Many environmental treaties refer to equitable principles in
their preambles®®® or in their operative parts.®* Environmental treaties often contain direct or
inferred references to the principle of common but differentiated responsibilies, as evidenced

by the CBD and its incorporation of two elements: a) the common responsibility of States for
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the conservation of biological diversity derived from its status as a common concern of
humankind®® and b) the need to establish differentiated obligations on the basis of factors such
as the contribution to the collapse of biodiversity and the ability of States to prevent, reduce,
and control the threat to biodiversity.5

The inclusion of equitable principles in treaties has sometimes been criticised for not
being supported by a working definition, leaving it to States, international organisations, courts
and tribunals to refer back to the definition of the 1CJ.%" This criticism is certainly justified
from an interpretative standpoint. However, the facilitative approach favoured by the
biodiversity regime means that many matters that pertain to the interpretation and application
of the CBD may never be referred to arbitration or the ICJ. Instead, equity finds practical
application within the financial mechanism created by Articles 20 and 21. This is conceptually
supported by UNGA Resolution 44/228, which provides a mandate for the preparation of the
Rio Conference. The goal of the Resolution is to further the development of IEL, considering
the Declaration of the United Nations Conference on the Human Environment. Importantly, it
establishes that the responsibility for containing, reducing, and eliminating global
environmental damage is to be borne by the countries causing the damage, in accordance with
their respective capabilities and responsibilities.5'8 Consequently, international cooperation in
the preparation of new regimes for environmental management was guided by the need to
identify new ways and means of providing new and additional financial resources, particularly
to developing countries and in accordance with national development objectives.®*® This
resolution provides clear evidence of the links between the legal principle of equity and its
practical application in the implementation of the principle of common but differentiated
responsibilities through the financial provisions of the CBD. The CBDR, therefore, includes
an obligation to cooperate in the negotiation of new instruments, setting parameters within
which responsibilities are to be allocated between developed and developing countries, and
importantly, an obligation for developed countries to provide new and additional financial
resources through the financial mechanism to cover the full incremental costs. Incremental

costs refer to the additional costs incurred by ratifying States due to the implementation,

615 CBD, Preamble.

616 |avanya Rajamani, Differential Treatment in International Law (Oxford University Press 2006). See also
IUCN, ‘Draft International Covenant on Environment and Development — Implementing Sustainability’ (Fifth
Edition: Updated Text) (IUCN Environmental Policy and Law Paper No 31 Rev 4 2015) 60.

617 Peter H Sand, ‘International Environment Agreements’ in International Environmental Agreements (Edward
Elgar Publishing Limited, 2019) 119.

618 UNGA, ‘United Nations Conference on Environment and Development’ (1989), UN Doc A/RES/44/228,
Preamble.

819 1bid, Para 8.

112



compliance, and enforcement of new treaty obligations.5?° The costs associated with new
measures and restrictions are an additional burden on countries, particularly those that lack the
necessary financial and technological capacities to meet these new requirements. The financial
provisions under the CBD do not provide a definition of “full incremental costs” which makes
it challenging to establish a baseline that could be used to quantify the financial resources
needed to facilitate compliance. To manage potential disagreements on this issue, the
Convention delegates the responsibility for determining agreed full incremental costs to the
COP.

3.3. Human rights

As we have seen, the duty to cooperate is intrinsically linked with the achievement of
the UN Charter’s objectives, which include the realisation of human rights. In addition, the
human rights dimension of the CBDR principle itself is gradually being fleshed out in the work
of the Independent Expert on Human Rights and International Solidarity and the
Intergovernmental Open-ended Working Group on the Right to Development.5?! The CBDR
principle features prominently in a draft Declaration on the rights of people and individuals to
international solidarity®?2 and in a draft Convention on the Right to Development (DRTD).523
These documents share striking similarities in their approach, and they echo each other with
references to international solidarity as a general principle of the right to development in the
DRTD®%* and a recognition that international solidarity is “an indispensable component” of the
right to development.52

Both have been prepared with the objective of incorporating references to language and
concepts already agreed upon in established international legal documents to anchor them in

and further develop the existing legal frameworks that support them. The draft Declaration on

620 Nele Matz, ‘Environmental Financing: Function and Coherence of Financial Mechanisms in International
Environmental Agreements’ (2002) 6 Max Planck Yearbook of United Nations Law 473, 482.

621 Established by the Commission on Human Rights (CHR) in CHR, The right to development’ (1998), UN Doc
E/CN.4/1998/72.

622 HRC, ‘Report of the Independent Expert on human rights and international solidarity, Virginia Dandan,
Preliminary text of a draft declaration on the right of peoples and individuals to international solidarity’ (2015),
UN Doc A/HRC/26/34/Add.1.

62 HRC, ‘Draft Convention on the Right to Development, with commentaries’ (2020) UN Doc
A/HRC/WG.2/21/2/Add.1.

524 1bid, Article 3(g).

62 HRC, ‘Report of the Independent Expert on human rights and international solidarity, Virginia Dandan,
Preliminary text of a draft declaration on the right of peoples and individuals to international solidarity’ (2015),
UN Doc A/HRC/26/34/Add.1, Preamble.
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Solidarity builds on the UN Charter, the Universal Declaration of Human Rights (UDHR), and
the UNFCCC. In addition, the DRTD includes specific references to human rights
instruments®?® and the Paris Agreement.5?” Second, both anchor the concepts firmly into the
duty to cooperate. This is very clear from their preambular paragraphs®?, and it shows an
intention to emphasise the relationship between the duty to cooperate and the principle of
equity and fairness in international law. Third, both countries embrace the more flexible and
dynamic approach to CBDR in the Paris Agreement. The DRTD makes a deliberate decision
not to “rigidly compartmentalise or define the States that ought to be called as developing or
vulnerable”.82° The draft Declaration on Solidarity is equally flexible, encouraging States “in
a position to do so” to provide international assistance, separately and jointly.%°

Both these initiatives clarify, update, and complement the existing framework on the
right to development and international solidarity. In so doing, they build linkages with MEAs,
primarily in the field of climate change. Consequently, an important value of developing and
recognising these rights lies in their “integrative value, which can be instrumental in promoting
and achieving development as a holistic and comprehensive process.”3! Although these are
not expressly formulated, these new instruments have many crossovers with the biodiversity
regime that should be further explored. As will be discussed in Chapter 4, the CBD COP
provides an ideal forum for cross-fertilisation, with many recent developments including the

adoption of the Voluntary Guidelines on safeguards in biodiversity finance mechanism®3? and

626 Namely, the African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21
October 1986) 21 ILM 58; the American Convention on Human Rights (adopted 22 November 1969, entered into
force 18 July 1978) 1144 UNTS 123 (Pact of San José), the Arab Charter on Human Rights (adopted 22 May
2004, entered into force 15 March 2008) Doc ST/HR/JCHR/NONE/2004/40/Rev.1; and the Abu Dhabi
Declaration of the Organization of Islamic Cooperation (Adopted 1-2 March 2019) Doc OIC/-CFM-
46/2019/DECLARATION/FINAL <https://www.oic-oci.org/docdown/?docID=4443&reflID=1250> Accessed
27 November 2023.

627 HRC, ‘Draft Convention on the Right to Development, with commentaries’ (2020), UN Doc
A/HRC/WG.2/21/2/Add.1.

62 HRC, ‘Report of the Independent Expert on human rights and international solidarity, Virginia Dandan,
Preliminary text of a draft declaration on the right of peoples and individuals to international solidarity’ (2015),
UN Doc A/HRC/26/34/Add.1, Preamble and HRC, ‘Draft Convention on the Right to Development, with
commentaries’ (2020), UN Doc A/HRC/WG.2/21/2/Add.1, Preamble.

629 |bid, HRC (2020), para 61.

830 |hid, Article 8(2).

831 Nico Schrijver, ‘A New Convention on the Human Right to Development: Putting the Cart Before the Horse?’
(2020) 38(2) Netherlands Quarterly of Human Rights 84, 92. However, as he points out, efforts may be better
focussed on embedding and integrating them into existing human rights treaties, which could be done by asking
States to address them in their periodic State reports to allow monitoring bodies to oversee their implementation
within the scope of their respective mandates.

832 Conference of the Parties to CBD Decision XI11/3 (17 October 2014), UN Doc UNEP/CBD/COP/DEC/XI1/3,
para 15.
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the Kunming-Montreal GBF, which commits Parties to apply a human rights-based approach

to its implementation.®33

4. Legal nature of the obligation to provide new and additional financial resources

The open-textured language of the CBD’s financial provisions requires a deeper
investigation into their foundations in general international law to understand the normative
strength of the obligation to provide new and additional financial resources that developed
country Parties must comply with. This obligation should be understood in the context of
Articles 18 and 26 of the VCLT (Section 4.1) and from the perspective of general principles of
law (Section 4.2).

4.1. The provision of new and additional financial resources as an obligation
derived from the VCLT

This subsection examines the foundations of the obligation to provide new and
additional financial resources in the VCLT, highlighting the good faith obligation of developed
country Parties to perform their obligations under the CBD (Section 4.1.1) and clarifying its

nature as an obligation of conduct (Section 4.1.2).

4.1.1. The principle of good faith

Given the centrality of the funding mechanism to the achievement of the CBD’s
objectives, developed country Parties that do not meet their obligation to provide new and
additional financial resources under Article 20(2) could be in breach of their obligations under
Articles 18 and 26 of the VCLT. Article 18 of the VCLT contains a legal obligation for States
to refrain from acts that would defeat the object and purpose of a treaty.®3* Although some

scholars refer to Article 18 as an “interim obligation”®® before the treaty’s entry into force,

833 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, Annex,

para 7(g).
634 \/CLT, Article 18.

8% See David Jonas and Thomas Saunders, ‘The Object and Purpose of a Treaty: Three Interpretive Methods’
(2010) 43 Vanderbilt Journal of Transnational Law 565, 572, citing Joni Charme, ‘The Interim Obligation of
Article 18 of the Vienna Convention on the Law of Treaties: Making Sense of an Enigma’ (1991) 25 Georgetown
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others consider it a codification of customary international law, making it a permanent
obligation for Parties.%¢

In addition, under Article 26 of the VCLT, Parties to a treaty must perform their
obligations in good faith. The principle of good faith assumes that Parties accept the legal
effects of the measures that they willingly commit to by expressing their consent to be bound.
In this line, Michel Virally argues that good faith is a principle of international law that all
actors in the international legal order are subject to, as it serves to determine both the legal
effects of their declaration and behaviour and the extent of their duties.53” In 1953, Bin Cheng
noted that good faith underpins every aspect of treaty relations and “governs treaties from the
time of their formation to the time of their extinction”.5® Moreover, as affirmed by the
Permanent Court of Arbitration in the North Atlantic Coast Fisheries Case, States have to
execute the obligations incurred by treaty bona fide.®*® Consequently, treaty obligations
“should be carried out according to the common and real intention of the parties at the time the
treaty was concluded, that is to say, the spirit of the treaty and not its mere literal meaning”.54°
The failure to comply with the obligations derived from a treaty constitutes a failure to perform
an obligation and a fault that entails responsibility, unless it is the result of vis major (also
known as force majeure).®4 However, for States to claim force majeure, there must be a causal
link between force majeure and the failure to fulfil the obligation. Second, the alleged force
majeure must not be self-induced.®*? Developed country Parties to the CBD therefore have an
obligation not to defeat the purpose of the Convention, which entails an obligation to provide
new and additional resources. They must perform this obligation bona fide, and a failure to

comply with this obligation constitutes a fault capable of triggering responsibility.

Washington Journal of International Law and Economics 71, 114; and Jan Klabbers, ‘How to Defeat a Treaty’s
Object and Purpose Pending Entry into Force: Toward Manifest Intent’” (2001) 34 Vanderbilt Journal of
Transnational Law 283, 283.

836 |_avanya Rajamani, Differential Treatment in International Law (Oxford University Press 2006).

837 Michel Virally, ‘Good Faith in Public International Law’ (1983) 77(1) The American Journal of International
Law 130, 133.

638 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (Grotius Publications,
Cambridge University Press 1953) 106.

839 North Atlantic Coast Fisheries Case (Great Britain v United States) (1910) X1 Reports of International Arbitral
Awards 167, 186.

840 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (Grotius Publications,
Cambridge University Press 1953) 128.

641 1hid, 226.
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4.1.2. The obligation to provide new and additional resources as an

obligation of conduct

In the Draft Articles on State Responsibility, the ILC clarified that “[t]here is a breach
by a State of an international obligation requiring it to adopt a particular course of conduct
when the conduct of that State is not in conformity with that required of it by that obligation.”%43
According to the Commission, there are two types of international obligations: obligations of
conduct or of means and obligations of results.5** Obligations of means are limited to
“specifically determined means”. A breach of such an obligation requires that States’ conduct
be assessed against the actions specifically required by this obligation.®*> Any disputes linked
to interpretation are to be settled by international law tribunals.4¢ Obligations of results are the
focus of Article 21, according to which “[t]here is a breach by a State of an international
obligation requiring it to achieve, with its own choice, a specified result if, by the conduct
adopted, the State does not achieve the result required of it by that obligation.”%4” This type of
obligation gives flexibility to States in the means chosen to achieve the required result.®4
Obligations of results include international obligations that require the States bound by them
to take “all appropriate measures” to achieve a given result without giving any indication of
what the appropriate measures may be.®*® To determine the breach of an international
obligation of conduct, it is necessary to compare the result required by the international
obligation with the result finally attained in practice through the course or courses of conduct
adopted by the State.5 If the two coincide, the obligation has been fulfilled, if not, the
obligation has been breached. The Commission admits that this comparison between the result
required and the result attained constitutes a “general and basic criterion” for establishing
whether an obligation of result has been breached.%%! This interpretation has been criticised for
being too simplified in its description of how and to what extent international law restrains the

activities of States.®>? Rudiger Wolfrum points out that international obligations vary widely in

843 ILC, ‘Draft Articles on State Responsibility' (1998) 37 ILM 440, 133.

644 1bid.

845 1hid, 134

646 |bid,
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548 |bid, 140.
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82 Rudiger Wolfrum, ‘Means of Ensuring Compliance with and Enforcement of International Environmental
Law’ in Collected Courses of the Hague Academy of International Law (1998) Vol 272.
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terms of the scope that they leave to States parties in the interpretation of such obligations.
While some obligations are expressed as standards that leave little room for interpretation and
can neatly fall within this classification, many MEAs, including the CBD, contain “goal-
oriented” obligations that rely on the COP for future development and clarification. 53

Using the ILC’s parameters, the CBD’s financial provisions use both types of
obligations. While the obligation to provide new and additional financial resources appears to
be an obligation of conduct, the obligation under Article 20(1) to mobilise resources nationally

is more likely to be an obligation of results.

4.2. The obligation to provide new and additional financial resources as a general

principle of international law

This subsection will first explain the role of general principles of international law as
“gap fillers” in conventional and customary international law (Section 4.2.1) before
establishing the obligation to provide financial resources as derived from the principle of
common but differentiated responsibilities (Section 4.2.2). It then shows that the principle of
common but differentiated responsibilities is widely incorporated into international
instruments (Section 4.2.3), and how it underlies the financial mechanism of the CBD (Section
4.2.4) thus arguably establishing it as a general principle of international law. Such status would
greatly strengthen the normative strength of the obligation of CBD developed country Parties

to provide new and additional financial resources.

4.2.1. What are general principles of international law?

Unlike rules that are of a practical nature and binding on States,®* principles “embody
legal standards, but the standards they contain are more general than commitments and do not
specify particular actions”.%%° Scholarly works suggest that principles are abstract legal rules

underpinning a legal regime that may be applied to a variety of specific situations, either to

853 Jutta Brunnée, ‘COPing with Consent: Law-Making Under Multilateral Environmental Agreements’ (2002)
15(1) Leiden Journal of International Law 1.

84 Philippe Sands and others (eds), Principles of International Environmental Law (4th edn, Cambridge
University Press, 2018) 189.

8% Daniel Bodansky, The United Nations Framework Convention on Climate Change: A Commentary’ (1993)
18(2) Yale Journal of International Law 451, 501.
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regulate them or to solve some of the difficulties that they give rise t0.5%¢ According to Alan
Boyle and Christine Chinkin, mediating principles do not need to impose obligations or
regulate conduct, they do not depend on State practice, and they do not need the same level of
clarity or precision as norms or rules.%%” They derive their authority and legitimacy from the
endorsement of States (opinio juris). As such, general principles are intended to fill gaps in
conventional and customary international law.%%® This interpretation is in line with the
conclusions of the Study Group on the fragmentation of international law, which suggests that
general principles of law are of particular relevance to the interpretation of a treaty, especially

where the treaty rule is unclear or open-textured.5%°

4.2.2.  The provision of financial resources as an obligation derived from

the principle of common but differentiated responsibility

The issue of whether or not the principle of common but differentiated responsibilities
has the status of a general principle of international law is still open for debate in the
literature.%%® Some authors firmly oppose the suggestion that the CBDR principle constitutes a
general principle of international law®! and have sometimes referred to it as a “slogan”.562
Others are more willing to concede it some degree of normative significance. Patricia Birnie
and Alan Boyle consider it “a framework principle [...] that is far from being merely soft
law”.563 Edith Brown Weiss even goes as far as to state that it constitutes an “emerging
principle of international environmental law.”%%* According to Lavanya Rajamani, the “CBDR

principle would be more authoritative than ‘soft law’ but not yet custom. It is at a particular

8% UNGA, ‘First report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur’ (2019)
UN Doc
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82 Tullio Treves, ‘The Expansion of International Law’ in Collected Courses of the Hague Academy of
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stage of its evolution. It is more than a political principle or an aspirational goal but far too and
disputed to be properly characterized as custom.”%%® The ambiguity regarding its status lies
primarily in the fact that it is unclear whether the principles referred to in Article 38 of the ICJ
Statute are merely intended to ensure a fair and equitable legal process or whether they include
principles recognised in international law.%%® Some writers consider Article 38(1)(c) to refer
only to general principles accepted by all nations in foro domestic.%6” They argue that the
reference to “general principles of law recognized by civilized nations” in the preparatory
works for the establishment of the Permanent Court of International Justice®® was motivated
not by the intention of creating a new source of international law, but by codifying an already
existing one.%%° Other writers consider that Article 38(1)(c) establishes a new secondary source
alongside international conventions, international customs, and judicial decisions, which
mandates the 1CJ to use general principles of international law as a way to fill gaps in the
|an670

This raises the question of the general principles found in international treaties on the
environment and soft law instruments such as the Stockholm Declaration, the Rio Declaration,
and the resolutions of international bodies such as the UNGA and the HCR. According to
Patricia Birnie and Alan Boyle, the main influence of these principles lies in the development,
application, and interpretation of treaties.®’* They lay down parameters that guide the work of
the courts, but they do not themselves create legal obligations.6”> This opinion is shared by
Lavanya Rajamani, who states that the principle “is of sufficient legal weight to form the
legal and philosophical basis for the interpretation of existing obligations and the elaboration
of future international legal obligations within the context of the existing instruments in

the on-going regime-building process.”®”® Michael Wood is wary of the risk that general
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principles of law may be too easily invoked where no applicable rule of customary international
law can be identified.57*

In this context and in the absence of consensus in scholarship, the recent works
undertaken by the ILC on the legal nature, functions, and identification of general principles of
law provide some valuable parameters to advance the debate.®”> In December 2021, the UN
General Assembly noted the facilitative role of the ILC in furthering the progressive
development and codification of international law as a means to support the implementation of
the UN Charter and the Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States.®’® The ILC points to two types of general principles
of law: (a) general principles derived from national legal systems; and (b) general principles
formed within the international legal system.®”” The first type is reflected in the individual
practice of States, and the second in the international legal system. In the latter case, the
recognition of general principles can occur “by deduction or abstraction from existing rules of
conventional and customary international law, or through acts of international organisations
such as resolutions of the General Assembly, showing the consensus of States on specific
matters.”’® The ILC identifies three ways in which a general principle of law may be formed
in the international legal system: when it is widely incorporated into treaties and other
international instruments, such as General Assembly resolutions;®”® when it underlies general
rules of conventional or customary international law;%8 or when it is inherent in the basic

features and fundamental requirements of the international legal system.®8!

4.2.3. Wide incorporation of CBDR into international instruments

674 Michael Wood, ‘Customary International Law and the General Principles of Law Recognized by Civilized
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875 ILC, ‘Second report on general principles of law by Marcelo Vazquez-Bermtidez, Special Rapporteur’ (2021)
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The principle of common but differentiated responsibilities has been a recurring feature
of IEL since the Stockholm Declaration.®®? Under Principle 7 of the Rio Declaration on
Environment and Development, countries pledged to cooperate in a spirit of global partnership
to conserve, protect, and restore the health and integrity of the Earth’s ecosystem. They
recognised that considering the different contributions to global environmental degradation,
States have common but differentiated responsibilities and that developed countries have a
responsibility in the international pursuit of sustainable development in view of the pressures
their societies place on the global environment and the technologies and financial resources
they command.%8 The principle of common but differentiated responsibilities appears in the
UNFCCC®* and the Kyoto Protocol,%® and it is also embodied in the CBD’s financial
mechanism, which is intended to meet the specific financial needs of developing countries®8
and the UNCCD.®8" The financial mechanisms created under the World Heritage Convention©e8
and the Montreal Protocol®® also demonstrate the widespread incorporation of CBDR into
treaties. The principle of common but differentiated responsibilities also appears regularly in

General Assembly resolutions®® and in the decisions of human rights bodies.%%!

4.2.4. CBDR underlying the general rules of conventional or customary

international law

A second way to identify general principles of law is to establish whether they underlie
treaty norms or customary international law. The general principle is separate from these rules,

but they are closely correlated and can be applied independently %2 Differential treatment in
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IEL emerged from the gradual consolidation of the principle of common but differentiated
responsibility, which started with the Stockholm Declaration, followed by the UNGA
resolution®® and the Rio Declaration. ¥4 The principle appears in the UNFCCC®%, the Kyoto
Protocol,®% and the Paris Agreement.®®” In addition, as discussed above, the obligation to
provide financial resources is an emanation of the principle of common but differentiated
responsibilities, which has been widely incorporated into international legal instruments,
including the World Heritage Convention, the Montreal Protocol, and the CBD. The provision
of financial resources to support developing countries’ efforts to meet the obligations of the

BBNJ is also enshrined in the treaty, albeit in softer language.®%

4.25. The CBDR principle underlies the financial mechanism of the
CBD

The ILC also considers that general principles of law may be identified by determining
that they are inherent in the basic features and fundamental requirements of the international
legal system, which is a creation of the community of nations.5%° It is unlikely that the principle
of common but differentiated responsibilities has achieved a “fundamental character”
intricately linked to the structure of that law.”® Nonetheless, it may be argued that the wide
incorporation of the principle into MEAs and the intrinsic relationship between the financial
provisions of these agreements and common but differentiated responsibility are sufficient to
establish it among the general principles of law. The principle of common but differentiated
responsibilities underlies the financial mechanism of the CBD, which is central to the
implementation of CBD obligations by developed countries. As such, the principle of common
but differentiated responsibilities forms part of the conceptual apparatus of the CBD in the
sense that it forms the basis for the interpretation of existing obligations and the elaboration of

future international legal obligations within the biodiversity regime and across treaty regimes.
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8% Kyoto Protocol, Article 10.

897 paris Agreement, Preamble and Articles 2(2), 4(3), 4(19),
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Use of Marine Biological Diversity of Areas beyond National Jurisdiction (adopted 19 June 2023, opening for
signature) C.N.203.2023. TREATIES-XXI.10, [hereinafter “BBNJ Agreement”], Article 52(3).
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As such, the CBDR principle may be regarded as an autonomous source capable of creating
rights and obligations in the same capacity as conventions and customary international law. 7%t

However, there are also some drawbacks to the codification of the principle of common
but differentiated responsibilities and respective capabilities. Some have raised concerns that
it could undermine the dynamic aspect of the principle’® and warned “that any clarification
of principles has to avoid digression, regression back-tracking (‘without prejudice’) from the
legal developments already achieved in the issue-specific context of various MEAs.” "% It is
important to note however, that countries have expressed some concerns regarding the criteria
used by the ILC to determine the existence of general principles of law’®*, and the special
rapporteur will continue to examine the issue to achieve consensus in the Commission.’%®
Nonetheless, the obligation of developed country Parties to provide new and additional
financial resources under Article 20(2) is a hard obligation of conduct capable of triggering

state responsibility.

5. The CBD paradox: a hard legal obligation to provide voluntary contributions to the
GEF

The binding nature of the obligation to provide new and additional financial resources
exists within the broader architecture for ODA delivery, which operates on the basis of donors’
voluntary contributions. This voluntary approach is reflected in the GEF’s founding
instrument, creating a situation where developed country Parties have complete flexibility with
regards to how much they contribute to the realisation of the CBD’s objectives. This part first
looks at the voluntary nature of ODA contributions generally (Section 5.1) before looking at

the voluntary nature of GEF contributions specifically (Section 5.2).

5.1. Voluntary nature of ODA contributions

01 Michael Wood, ‘Customary International Law and the General Principles of Law Recognized by Civilized
Nations’ (2019) 21(3-4) International Community Law Review 307, 321.

92 Christina Voigt, ‘How a ‘Global Pact for the Environment’ Could Add Value to International Environmental
Law’ (2019) 28(1) Review of European, Comparative & International Environmental Law 13, 17-18.
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7% |bid, para 235.

124



Over the years, the definition of ODA and its criteria have been refined to affirm its
concessional nature and its objective of supporting economic development and welfare in
developing countries.””® ODA was institutionalised as a mechanism to alleviate poverty,
promote sustainable development and redress economic imbalances between developed and
developing countries. The establishment of multilateral institutions such as the World Bank
and regional development banks further consolidated the role of ODA in the global economic
system. The scope of ODA has also evolved and broadened to include technical assistance and
capacity-building activities.”®” This shift reflects a growing understanding of the challenges
that developing countries face — including in relation to the implementation of international
legal obligations — which requires not just the provision of financial resources but also transfers
of technology and technical support that may be lacking in developing countries.

The provision of ODA has been integrated into the foreign policy, international
commitments, and national legal frameworks of many developed countries.®® Official pledges
shape the amount and direction of ODA contributions. This ongoing practice by developed
countries of providing ODA raises the question of its possible status as a norm of customary
international law. Customary international law originates from the consistent, widespread
behaviour of States acting out of a sense of legal obligation, commonly referred to as opinio
juris.”® The formation of customary international law, however, depends on the explicit or
implicit consent of the States bound by the rule.”*® In the context of ODA, such widespread
consent is difficult to establish. Although donor countries have included ODA contributions in
their budgets for several decades, many regularly object to suggestions that they are legally
bound to do so.”*! This suggests that the practice has not yet crystallised into a rule of customary
international law. However, over time, the growing number of treaties incorporating provisions

on financial resources and organising their allocation through financial mechanisms could help

706 William Hynes and others, ‘The evolution of aid statistics: a complex and continuing challenge’ in Bracho and
others, Origins, Evolution and Future of Global Development Cooperation: The Role of the Development
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An Overview’ Report 2018:05 (2018) 24.
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crystallise the legal consequences arising from their ratification, thereby contributing to the
development of customary international law."?

The inclusion of financial provisions in some treaty regimes changes the situation,
albeit on a sectoral basis. Within the confines of each treaty regime, they crystallise the status
of aid as a legal obligation. However, this obligation to provide ODA is not supported by a
legally binding obligation to provide a minimum amount or to achieve a certain target. While
the UNGA encourages developed countries to allocate 0.7 percent of their GNI to ODA,"*3 this
is not a legally binding obligation. Even when national legislatures consolidate it into a binding
obligation through implementation in national law, they have the freedom to reduce, pause, or
eliminate this obligation through national political and legislative processes. The United
Kingdom enshrined the 0.7 percent target in national law in 2015, but in 2021, the target was
lowered to 0.5 percent without any legislative amendment.”* Contributions are made at the
discretion of each donor country’s government and are influenced by a mixture of domestic
and geopolitical considerations.”*® In 1968, the former Director of the South-Asia and Middle
East Department of the World Bank expressed the thought that donor governments’ increasing
reluctance to allocate financial resources to poor countries was largely driven by the behaviour
of the poor countries themselves, and that the onus was on them to reverse the trend of
decreasing support for aid.”*’ In his view poor countries “must be more willing to do things
sensible in themselves which would make it easier for these politicians to find a way around
their political difficulties. They must make it easier for the leaders of rich countries to convince
their legislatures and their peoples that the countries which they are aiding are not wasting the
resources that are given them and that they are wasting their own domestic resources. They
must realize that the rich countries are not likely to increase greatly the quantity and the quality
of their aid unless they can feel reasonably certain that those they are aiding are moving at a
reasonable pace to improve their economic, financial, development policies, programmes.” "8
Although this view has been somewhat nuanced over the years, Sarah Champion, the Chair of

the United Kingdom’s House of Commons’ International Development Committee, said in
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answer to the question of whether aid is racist, that the aid sector is “beset by a fundamental
power imbalance” with a “prevalent idea that higher income countries are both best placed to
assist people in lower income countries and less likely to mismanage financial resources.”’
With such an ideology permeating the sector and a reliance on donors’ voluntary contributions,
the CBD’s financial mechanism is vulnerable to national and geopolitical dynamics. In the
absence of a legally binding framework, countries can adjust their ODA levels depending on
national objectives and constraints or shifting geopolitical priorities. In theory, they could also

discontinue their contributions altogether.

5.2. Voluntary nature of GEF contributions

The sustainability of GEF funding depends on replenishment cycles and funding
pledges made by donor countries. The GEF Secretariat engages in a resource mobilisation
process to secure funding for its operations and projects, which involves discussions with donor
countries to determine their level of financial contributions for the upcoming replenishment
cycle. Every four years, replenishment discussions take place at the GEF to raise adequate
funding to implement the programming priorities for the next cycle.”?® GEF replenishment
negotiations are usually carried out over four meetings to negotiate the programming priorities
and strategic directions for the GEF and to agree on the overall target size of the replenishment
at the third meeting of the replenishment negotiations. The fourth replenishment meeting
consists of a pledging session during which contributing participants confirm their intended
financial commitments and pledges.’?*

This information is then used to draw up a table of contributions for contributing
participants’ which is then reviewed and approved by the participants.’?> Depending on the
feedback of participants, adjustments to the contribution may be made to the table in the final
replenishment resolution. The replenishment package, the table of contributions, and the

summary of negotiations are then approved by the GEF Council and adopted by the World

18 OECD, Development Co-operation Report 2023: Debating the Aid System (OECD Publishing, Paris 2023)
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22 GEF, ‘Draft GEF-8 Replenishment Resolution, Fourth Meeting for the Eighth Replenishment of the GEF Trust
Fund’ (GEF/R.08/34, 28 March 2022). This space was left blank in the draft resolution.

127



Bank’s Board of Executive Directors.’”?® The timing of contributions depends on the
replenishment cycle and the agreement reached among the donor countries.”?* The actual
disbursement of funds may occur progressively over the replenishment period. %

In line with the OECD DAC practice, the GEF Instrument suggests that contributions
are voluntary and can be terminated at any time. The instrument does not differentiate between
contributions from developed and developing countries. Any Member State of the United
Nations or any of its specialised agencies can become a participant in the Global GEF by
depositing an instrument of participation with the Secretariat.”?® Similarly, any Participant can
withdraw from the GEF by submitting an instrument of termination of participation to the
Secretariat.”?” Participants make voluntary financial contributions to the GEF on the basis of
their own assessment and commitment to supporting global environmental priorities. The
amount is pledged under an instrument of commitment deposited with the Secretariat.’?® Any
Participant can submit an instrument of commitment. China, for example, is both the largest
recipient of GEF-funded biodiversity projects and a donor.”?® According to the GEF, pledges
made through an instrument of commitment constitute a legally binding obligation on the part
of the participant to pay the total amount specified to the GEF Trust Fund.”® However, failure
to provide contributions does not entail strict legal consequences. The GEF Instrument commits
contributing Participants to apply their “best efforts” to obtain legislative approval to unqualify
a sufficient amount of their contribution to meet the payment dates.”3! Failure to make payment
simply requires the Contributing Party to provide a written communication to the GEF’s CEO
stating the reasons for the delay and the measures being taken to address it.”3?

This situation leads the GEF to run in arrears, with some contributing participants being
unable to pay the full number of their replenishment pledges. The GEF Instrument does not
foresee the possibility of GEF participants accruing arrears. The practice in the GEF

replenishment cycle has been to include these arrears and carryovers from previous
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replenishments as part of the target programming amount for allocation to countries.”
However, this may cause the GEF Trust Fund to be over-programmed, potentially resulting in
a funding shortfall at the end of the replenishment period.” In contrast, including arrears in
the programming envelope serves as an incentive for participants to fulfil their pledges to meet
the target funding agreed during negotiations.”® During the final six months of a GEF
Replenishment Period, the CEO can make any unused resources under the System for
Transparent Allocation Resources (STAR) available to eligible projects and programmes from
any country within the Focal Area to which those unused resources were initially allocated. %
In addition, the Council may reallocate any unused STAR resources across focal areas.”’” Net
funding decisions include an amount of USD 152 million resulting from unused balances of 48
programmes from previous replenishments that were cancelled during the GEF-7 period until
September 30, 2021.738

6. Can the CBD COP address this antagonism?

The antagonism between the CBD’s financial obligations and the voluntary
mechanisms to channel resources dilutes the effect of the obligation to provide new and
additional financial resources. The CBD COP has a role to play in advancing cooperation to
facilitate the implementation of the Convention. This is due to its facilitative function (Section
6.1), and its oversight of the financial mechanism (Section 6.2). However, the COP lacks the
ability to influence developed Parties’ contribution to the GEF (Section 6.3) and would likely
not have the power to initiate a change of the GEF’s founding instrument (Section 6.4). The
normative developments under the climate change regime offer some insights into how the

CBD COP could help mobilise new resources (Section 6.4).

6.1. The facilitative function of the COP

33 GEF, ‘GEF-8 Replenishment: Financial Structure, Second Meeting for the Eighth Replenishment of the GEF
Trust Fund’ (GEF/R.8/09, 8 September 2021), para 20.

34 bid, para. 21.

735 Ibid.

7% GEF, ‘Policy & Guidelines on System for Transparent Allocation of Resources (STAR)’ (GA/PL/01, 26 June
2018), para 19.

737 Ibid, para 20.

% GEF, ‘GEF Trust Fund Financial Report, Summary of Financial Information as of September 30, 2021
(GEF/C.61/Inf.06, 16 November 2021) 12.

129



Article 23 establishes the Convention’s plenary organ, the Conference of the Parties,
whose main responsibility is to keep under review the implementation of the Convention.”3®
Among its functions are the consideration and adoption of protocols and annexes, as well as
their amendment. Crucially, it is also mandated to consider and undertake any additional action
that may be required for the achievement of the purposes of the Convention considering
experience gained in its operation.”® Thomas Gehring noted that the less detailed the
substantive obligations of the treaty the more room there is for secondary decision-making
within the COP.”*! This secondary form of decision making derives its normative strength from
the treaty itself through the establishment of the COP. Under the function of managing and
supporting the implementation of the Convention, the COP produces a secondary body of law
with some normative strength. Among its responsibilities, the COP considers the reports
submitted by the Parties, reviews the status of implementation of the Convention through its
thematic areas’#?, and creates thematic working groups.’*® These decision-making powers of
the COP play a significant role in the clarification and development of the CBD’s provisions.
It provides Parties with the flexibility to use this forum as a catalyst for decision-making in
support of the implementation of the Convention’s text. Through the broad interpretation of
the COP’s mandate, the Parties can meet to clarify, complement, and expand the scope of the
convention.”* Through the COP, Parties can engage in a semi-permanent law-making process
to further the objectives of the Convention, in what Jutta Brunnée describes as an ongoing,
interactional process that goes beyond formal procedures to permanently influence State
conduct.”® The catch-all provision of Article 23(4)(i) gives considerable room for the COP to
define and expand its mandate.

The law-making process under the COP raises the question of the legal status of COP

decisions. As we have seen, for treaties to be binding on countries, State Parties must express
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consent to be bound by the Convention’s text. This consent does not automatically extend to
decisions taken by subsidiary bodies established by the treaty. Neither the CBD nor the VCLT
provide any clear indication as to the nature of COP decisions. Article 23 of the CBD merely
mandates the COP to adopt consensus rules of procedure for itself and for any body that it
establishes.”*® The Rules of Procedure for Meetings of the COP, adopted at the first meeting of
the COP and supplemented in 2000,4" set out the rules for voting. Rule 40(1) requires parties
to “make every effort to reach agreement on all matters of substance by consensus”. Only as a
last resort can a decision on matters of substance be taken by a two-thirds majority vote of the
Parties present and voting. Consensus, however, does not imply consent to be bound.
Conversely, the gradation in the decision-making quorums to be reached for certain decisions
cannot be overlooked. The two-thirds majority voting procedure does not extend to decisions
under paragraph 1 or 2 of Article 21 of the Convention, which are always taken by consensus.
These pertain to the financial mechanism of the CBD, presumably to ensure that developed
countries who bear the brunt of the financial obligations under the Convention can block the
adoption of decisions if they find themselves outnumbered.”® Arguably, Article 12 provides
some binding force to the COP decisions taken in consequence of recommendations of the
Subsidiary Body on Scientific, Technical and Technological Advice, by requiring Parties to
promote and encourage research that contributes to the conservation and sustainable use of
biological diversity in accordance with decisions of the COP on these matters.”*°

With the notable exception of Saliem Henne and Gudrun Fakir, who consider that
“[e]very decision of the COP is a legally binding interpretation of the Convention”,”° most
scholars seem to agree that COP decisions are generally not binding on Parties. It has been
suggested that a clarification of this legal status could ‘jeopardise the successful reliance on
decisions as a means of governance’ ! as Parties would become accountable and thus more
reluctant to agree to further commitments. Therefore, the question of the legal status of COP
decisions cannot be limited to the dichotomy between binding and non-binding. In the absence

of a clear recognition of the legally binding nature of COP decisions in the Convention’s text,
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it is unlikely that they would be enforceable.”®? However, countries do appear to recognise
some legal significance to COP decisions, including in relation to the CBD’s financial
mechanism. COP decisions provide more flexibility to Parties than regular treaty law, while at
the same time maintaining momentum on their implementation. They enable Parties to respond

to new challenges and priorities within the treaty regime.

6.2. The COP and financial resources under the Convention

The CBD’s financial provisions have been a consistent feature among the agenda items
of COP meetings. COP decisions on financial provisions serve an interpretative, elaborative,
and guiding function under the COP’s overall mandate of facilitating the implementation of
the Convention. Up until COP 7 in 2004, the practice had been for decisions to operate a
distinction between the resources provided through the financial mechanism of Articles 20 and
21 and those provided through other means, which are generally referred to as “additional
financial resources”. However, since COP 10 and the adoption of the Strategic Plan for
Biodiversity 2011-2020 and the Aichi Biodiversity Targets, > the practice has shifted towards
resource mobilisation under Target 20.7%* Under the Kunming-Montreal GBF, the practice will
likely carry over to Target 19 on financial resources.”® The COP now focuses its attention on
general resource mobilisation for the “effective implementation of the Convention through a
strategic approach”.”® These decisions are important because they are addressed to all actors
that provide financial resources under the Convention, including States Parties, international
financial institutions and philanthropy, the private sector, and the GEF.” In addition to
providing guidance to these actors, the COP provides additional guidance to the GEF in
separate decisions. As will be discussed in Chapter 4, this guidance is both direct and indirect
in supporting the implementation of COP decisions.

Avrticle 21(1) endows the COP with a broad mandate to oversee the financial mechanism

of the Convention. This is a crucial role for the COP, who must facilitate discussions among
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Parties to bridge the divisions left open during the negotiations and which remained after the
adoption of the Convention.”8 In particular, it is the COP’s responsibility to ensure that the
operating framework for the financial mechanism abides by a democratic system of
governance, where decisions are taken either by consensus or by a two-thirds majority. Under
this mandate, the COP has the responsibility to determine the policy, strategy, and programme
priorities, as well as the criteria and guidelines for eligibility to receive funding under the
financial mechanism. COP 1 clarified that only developing countries that are Parties to the
Convention would be eligible to receive funding and only for projects that seek to meet the
objectives of conservation of biological diversity and sustainable use of its components.”°

Crucially, Article 21(2) also gives the COP a mandate to oversee the utilisation of
financial resources. The monitoring and evaluation functions of the COP appear to be limited
to the operational modalities of the financial mechanism. It allows developed countries to
verify the efficient use of their contributions by the GEF, and developing countries can raise
potential concerns regarding the transparency of the operational modalities of the Facility. This
function is complemented by the COP’s responsibility to review the effectiveness of the
financial mechanism regularly.’®® This function includes reviewing the eligibility criteria and
guidelines for funding. It gives it a mandate to “take appropriate action” to improve the
effectiveness of the mechanism. This lack of clear delineation of the powers of the COP gives
the Parties considerable elbowroom to expand or reduce the scope and operational modalities
of the GEF.

The MoU signed between the Conference of the Parties to the CBD and the Council of
the GEF regarding the institutional structure operating the financial mechanism of the
Convention’® clarified the relationship between the COP and the Council to give effect to the
provisions of Article 21(1) and Paragraph 26 of the GEF Instrument.’®? It reiterates the role of
the COP under CBD Article 21, whereby the COP determines the policy, strategy, programme
priorities, and eligibility criteria for access to and utilisation of financial resources available
through the financial mechanism, including monitoring and evaluation of such utilisation on a
regular basis. The GEF operates the financial mechanism under the Convention and finances

activities that are in “full conformity” with the guidance provided by the COP. For this purpose,
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the COP communicates its guidance and any revisions to it.’®® Under the MoU, the GEF
Council agrees to communicate to the COP all relevant information®* and to submit reports on
how the GEF Council, its Secretariat, and its Implementing and Executing Agencies have
applied the guidance provided by the COP."® This is a key commitment as it forms the basis
for the monitoring and evaluation function of the COP. Through these reports, the COP can
verify whether its guidance has been incorporated into the GEF’s operational strategy and
programmes. At COP 14, the Parties invited the GEF to provide information on how it is
considering the Convention’s voluntary guidelines on safeguards in biodiversity financing
mechanisms.”®® The COP can also verify whether the GEF’s work programmes conform with
its guidance and review the financial report on how financial resources are allocated to projects.
In 2006, following concerns regarding the impact of the (then) Resource Allocation Framework
(RAF) on developing countries,”®” the COP requested the GEF to conduct an impact assessment
of how the resource allocation strategy would likely affect funding available to developing
countries and countries with economies in transition for the implementation of their
commitments under the Convention. "8

The COP periodically reviews the effectiveness of the financial mechanism in
implementing the Convention and communicates decisions to improve its effectiveness in
assisting developing countries "% Ahead of the next replenishment cycle, and in accordance
with Articles 20(2) and 21(1), the COP assesses the amount of resources needed and endorses
ToRs to that effect.

6.3.  Could the COP help determine the contributions of developed country Parties?

The functions of the COP listed under Article 23 are primarily procedural and are aimed

at facilitating the implementation of the Convention. Among these procedural functions are
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inter alia the adoption of Rules of Procedures for the Meeting of the COPs,’’° the preparation
of guidance for the submission of reports by the Parties,’’* the review of scientific
information,”’? the creation of subsidiary bodies,’”® and the co-operation with other
biodiversity-related conventions.””* The financial provisions of Articles 20 and 21 place great
emphasis on the procedural functions of the COP.

First, the COP is tasked with establishing a list of developed country Parties and other
Parties that voluntarily assume the obligations of the developed country Parties, i.e., providing
new and additional financial resources to developing country Parties.”” This is a fundamental
first step in the allocation of responsibilities among Parties, especially considering that the
obligation of developing countries to comply with their obligations under the Convention is
largely conditional upon developed countries meeting their obligation to provide new and
additional resources. This list can be reviewed and regularly updated by the Parties within the
COP.776

Second, it is responsible for establishing an indicative list of full incremental costs that
are agreed upon between a developing country Party and the financial mechanism of Article
21. Linked to this is the responsibility for determining the policy, strategy, programme
priorities, and eligibility criteria for the allocation of funding under the financial mechanism.”’’
Every four years, the GEF replenishment cycle coincides with the adoption by the COP of the
Terms of Reference (ToRs) for a full assessment of the amount of funds needed for the
implementation of the convention and its protocols.””® This assessment is carried out on the
basis of Article 20(2), which provides that the full incremental costs of implementing measures
to fulfil the obligations of the Convention are agreed upon between a developing country Party
and the GEF, and Article 21(1), which requires the flow of contributions to the GEF from
developed countries to be predictable, adequate and timely. Currently, however, the role of the
CORP falls short of determining the amount of financial resources to be disbursed by developed

country Parties. Upon ratification of the Convention, most developed country Parties stated

70 CBD, Article 23(1). The Rules of Procedure are contained in the Annex to Conference of the Parties to CBD
Decision 1/1 (28 February 1995), UN Doc UNEP/CBD/COP/DEC/I/1 and Conference of the Parties to CBD
Decision V/20 (22 June 2000), UN Doc UNEP/CBD/COP/DEC/V/20.

1 CBD, Atrticle 23(4)(a).

72 |bid, Article 23(4)(b).

73 Ibid, Article 23(4)(g).

7 Ibid, Article 23(4)(h).

75 |bid, Article 20(2).

778 |bid, Article 20(2).

7 Ibid, Article 20(2).

78 Conference of the Parties to CBD Decision 14/23 (30 November 2018), UN Doc CBD/COP/DEC/14/23,
Annex.
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their understanding that the decision to be taken by the COP under Article 21(1) refers to the
“amount of resources needed” by the financial mechanism, not to the extent or nature and form
of the contributions of the Contracting Parties.”” It is very unlikely that developed country
Parties will withdraw their declaration. As such, it will not be within the COP’s functions to

help determine the contributions of developed country Parties for the foreseeable future.

6.4. Could the COP initiate a revision of the GEF’s founding instrument?

In accordance with the CBD, the GEF acts under the supervision of the COP. However,
the GEF is not a body created specifically by the Convention for channelling CBD-related
resources. The creation of the GEF predates the adoption of the CBD, and it operates within
the confines of its founding instrument and the 1997 MoU between the CBD COP and the GEF
Council.”® The GEF Assembly approves amendments to the GEF instrument on the basis of
recommendations by the Council and by consensus.”! The Assembly regularly approves such
amendments, having done so at the Second, Third, Fourth, and Sixth Assemblies.’®? New
amendments were also adopted at the Seventh GEF Assembly in 2023.78 Such amendments
may be made following recommendations from the GEF’s Independent Evaluation Office 8
and the creation of an Ad Hoc Working Group on Governance.’®® These changes allow the
Instrument to keep up to date with new developments, such as the incorporation of the
Sustainable Development Goals, but also reflect deeper governance changes. The latest
amendment includes the creation of a self-standing paragraph 22 in the Instrument that relates
to the Independent Evaluation Office to underline its independence.” Amendments are then
adopted by the implementing agencies in accordance with their own rules and procedural

requirements.’®” The instrument does not foresee a role for the Secretariats of the Conventions

79 CBD Secretariat, ‘CBD Handbook’ (3rd edn, 2005), Declarations. Supported by Australia, Austria, Belgium,
Canada, Denmark, Finland, France, Germany, Greece, Italy, Japan, Malta, Netherlands, New Zealand, Portugal,
Spain, Switzerland, the United Kingdom, and the United States.

780 Conference of the Parties to CBD Decision 111/8 (11 February 1997), UN Doc UNEP/CBD/COP/DEC/I1I/8,
Annex.

781 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), para 14(d).
782 1bid, Introduction.

8 GEF, ‘Amendments to Instrument for the Establishment of a Restructured Global Environment Facility’
(GEF/A.7/08, 24 August 2023).

8% GEF, ‘Amendments to the Instrument for the Establishment of the Restructured Global Environment Facility’
(GEF/C.63/11, 4 November 2022) para 1.

8 GEF, ‘Report of the ad hoc Working Group on Governance’ (GEF/C.62/09/Rev.01, 20 June 2022) para 22.
8 GEF, ‘Amendments to Instrument for the Establishment of a Restructured Global Environment Facility’
(GEF/A.7/08, 24 August 2023).

787 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019) para 1.
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for which it acts as a financial mechanism. However, the CBD COP could, in theory, raise
matters with the GEF Secretariat through its regular guidance on the financial mechanism.
Unlike the CBD negotiations that saw Parties make declarations against the COP determining
the amount of their contributions, GEF participants have not made similar reservations to the
GEF Instrument. However, amendments are submitted by the GEF Council in which donor

countries have the upper hand. It is unlikely that they would support such an amendment.

6.5. The most likely scenario: a soft alignment with the climate change regime

The evolution of CBDR in the climate change regime offers some valuable insights to
advance the discussion. In the UNFCCC regime, differentiation between the parties is based
on the principle of common but differentiated responsibilities and respective capabilities
(CBDRRC). This has been described as positive discrimination in favour of developing
countries® which, similar to the CBD regime, creates a system of “bifurcated” obligations
and processes for financial assistance and technology transfers. The traditional binary approach
to differentiation based on economic and social development, as established by the UNFCCC"#
and the Kyoto Protocol, has seen a dramatic shift in the wake of the Paris Agreement. The rigid
and static dichotomy of obligations between Annex | (developed) countries and non-Annex |
(developing) countries entails economic costs for developed countries that are politically
sensitive, as it exempts competitors such as China, India, and Brazil from financial
obligations.”® This is one of the reasons cited to explain why the United States did not ratify
the Kyoto Protocol,” and it may explain why States failed to reach an agreement in
Copenhagen.’®? To put an end to the stalemate, negotiating Parties to the Paris Agreement have

had to devise new ways of attracting universal participation’ that would be in keeping with

788 Christina Voigt and Felipe Ferreira, ‘‘Dynamic Differentiation’: The Principles of CBDR-RC, Progression and
Highest Possible Ambition in the Paris Agreement’ (2016) 5(2) Transnational Environmental Law 285, 289.

8 UNFCCC, Preamble and Avrticles 3(1), 4(1), and 4(2).

%0 Jorge E. Vifuales, ‘Balancing Effectiveness and Fairness in the Redesign of the Climate Change Regime’
(2011) 24(1), Leiden Journal of International Law 223, 228.

781 Sandrine Maljean-Dubois, 'Paris Agreement: A New Step in the Gradual Evolution of Differential Treatment
in the Climate Regime' (2016) 25(2) Review of European, Comparative & International Environmental Law 151.
792 Lavanya Rajamani, ‘The Changing Fortunes of Differential Treatment in the Evolution of International
Environmental Law’ (2012) 88(3) International Affairs (London) 605, 615; Christina Voigt and Felipe Ferreira,
“‘Dynamic Differentiation’: The Principles of CBDR-RC, Progression and Highest Possible Ambition in the Paris
Agreement’ (2016) 5(2) Transnational Environmental Law 285, 291.

%8 Ibid, Christina Voigt and Felipe Ferreira (2016) 291.
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the regime’s roots in the principles of equity and effectiveness, while at the same time creating
mechanisms to enhance flexibility and dynamism.”®*

The decision in Lima’ to introduce the qualifier “in light of different national
circumstances” allowed to break of the gridlock between China and the US and the introduction
of “modulators” in the Paris Agreement, which broadened the parameters for differentiation.
The criteria used for differentiation now include financial and technical capabilities, human
capacity, population size and other demographic criteria, abatement costs, opportunity costs,
and skills. 7 Such an approach allows for a more accurate and dynamic reflection of the
diversity among States, which acknowledges the Parties’ constantly changing responsibilities
alongside their social and economic circumstances.’”®” It has been welcomed as a major step
forward in the climate change regime.”®®

Importantly, the Paris Agreement breaks away from the UNFCCC’s articulation of
financial obligations around the notion that developing countries’ actions are dependent on
developed countries meeting their obligations in relation to international cooperation and
financial assistance.’”®® The differentiation is still clearly present in the Paris Agreement, as
evidenced by the requirement that developed country Parties provide financial resources to
assist developing country Parties with respect to both mitigation and adaptation,® while other
Parties are simply encouraged to provide or continue to provide such support voluntarily.8
Christina Voigt and Felipe Ferrera argue that Article 4.3 of the Paris Agreement establishes a
“standard of conduct — or duty of care — to strive to attain its highest possible ambition in a
manner that reflects its common responsibilities, respective capabilities, and national
circumstances. It is reminiscent of a due diligence standard that requires governments to act in
proportion to the risk at stake and to their individual capacity.”8? However, in practice many
Nationally Determined Contributions (NDCs) — the national climate pledges that UNFCCC

7% Sandrine Maljean-Dubois, ‘Paris Agreement: A New Step in the Gradual Evolution of Differential Treatment
in the Climate Regime’ (2016) 25(2) Review of European, Comparative & International Environmental Law 151,
152.

795 Conference of the Parties to UNFCCC Decision 1/CP.20 (2 February 2015) UN Doc FCCC/CP/2014/10/Add.1.
796 Christina Voigt and Felipe Ferreira, ‘‘Dynamic Differentiation’: The Principles of CBDR-RC, Progression and
Highest Possible Ambition in the Paris Agreement’ (2016) 5(2) Transnational Environmental Law 285, 293.

797 Christina Voigt and Felipe Ferreira, ‘Differentiation in the Paris Agreement’ (2016) 6(1-2) Climate Law 58,
66.

798 Sandrine Maljean-Dubois, ‘Paris Agreement: A New Step in the Gradual Evolution of Differential Treatment
in the Climate Regime’ (2016) 25(2) Review of European, Comparative & International Environmental Law 151,
155.

7% UNFCCC, Atrticle 4(7).

800 paris Agreement, Article 9(1).

801 |hid, Article 9(2).

802 Christina Voigt and Felipe Ferreira, ‘Differentiation in the Paris Agreement’ (2016) 6(1-2) Climate Law 58,
72.
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Parties are required to submit to lay out how they will contribute to reducing greenhouse gas
(GHG) emissions and adapting to impacts — outline national targets that are dependent on
external financial support.8%3

The CBD COP has been active in engaging with climate change-related developments,
incorporating them into the CBD’s agenda, supporting the development of technical initiatives
to advance knowledge around the interconnections between biodiversity and climate change, 8%
and enhancing coordination among secretariats. However, there are two main considerations
to explore.

First, unlike the UNFCCC, the CBD does not spell out the CBDR principle in its
Preamble or in its main text. As such, the introduction of a modulator such as “in light of
national circumstances” would require extensive rewording of Articles 20 and 21. The revision
could also remove the qualifier that developing Parties’ implementation of the Convention
depends on developed Parties’ provision of financial resources.

Second, the introduction of new language under the climate regime was the outcome of
negotiations for developing a new agreement. In the CBD context, this issue may be raised
during the negotiation of a future legally binding instrument under the Convention.
Alternatively, Parties could propose an amendment to Articles 20 and 21 for discussion at the
COP in accordance with the procedure laid out in Article 29. While the preference is to reach
consensus on a proposed amendment, if none can be found, it may be adopted by a two-thirds
majority vote.8%® Such an amendment of the financial provisions would not solve the
antagonism between the legal obligation to provide financial resources and the voluntary nature
of ODA channels. However, it would soften the distinction between developed and developing
countries, which could have the effect of mobilising additional resources for the
implementation of the convention. It would also be more aligned with the commitments made

under the Paris Declaration on Aid Effectiveness.

7. Conclusions

This study of the CBD’s financial provisions allows us to draw several conclusions.

First, the obligation to provide new and additional financial resources is an obligation derived

803 Sandra Greiner and others, 'NDC Conditionality and Article 6 - An Analysis of African Countries’ Updated
NDCs' (Climate Finance Innovators, 2021).

84 See Conference of the Parties to CBD Decision 1X/16 (9 October 2008), UN Doc
UNEP/CBD/COP/DEC/IX/16, Section B, para 12(b).

805 CBD, Atrticle 29(3).
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from the duty to cooperate, which entails a general obligation for economically advanced
countries to provide compliance assistance in the form of financial resources to secure a
common goal, in this case the conservation and sustainable use of biological diversity. In
addition, the ongoing normative work by human rights monitoring bodies on the right to
development®® and international solidarity®’ builds linkages with MEAs and promotes an
understanding of the duty to cooperate that incorporates human rights.8%

Second, the obligation of developed country Parties to provide new and additional
financial obligations is a hard obligation, rooted in general international law. These Parties
have to perform this obligation in good faith and in a timely, predictable, and adequate manner.
Whilst these parameters were made deliberately flexible at the time of drafting the Convention,
the evidence is clear that overall, the funding mechanism of the CBD requires more resources
to fulfil the objectives of the Convention. Aid providers that are Parties to the CBD should
consider their obligation to provide new and additional resources as a binding obligation, not
as an altruistic gesture towards developing country Parties. This is reinforced by the recent
work undertaken by the ILC on general principles of law, which provides some welcome new
clarity with regards to the legal nature of the principle of common but differentiated
responsibilities.8%® The application in this Chapter of the criteria retained by the ILC for the
identification of general principles of law suggests that the principle of common but
differentiated responsibilities is a source of international law that generates rights and
obligations for States. This clarification further establishes the obligation to provide new and
additional financial resources under the CBD as a hard, legally binding obligation.

Third, this obligation is currently not supported by an obligation to provide a minimum
amount of resources to the GEF. This paradox blunts the strength of the obligation in practice.

Fourth, the CBD COP in its facilitative and oversight functions can steer Parties
towards a more flexible approach to the mobilisation of financial resources. The Paris
Agreement provides a useful case study to learn from, with the introduction of new parameters

for determining the financial obligations of Parties, which move away from the dichotomy

806 HRC, ‘The right to development’ (2018) UN Doc A/HRC/RES/39/9, para 17 () and (f).

807 HRC, ‘Report of the Independent Expert on human rights and international solidarity’ (2017) UN Doc
A/HRC/35/35.

808 Nico Schrijver, ‘A New Convention on the Human Right to Development: Putting the Cart Before the Horse?’
(2020) 38(2) Netherlands Quarterly of Human Rights 84, 92. However, as he points out, efforts may be better
focussed on embedding and integrating them into existing human rights treaties, which could be done by asking
States to address them in their periodic State reports to allow monitoring bodies to oversee their implementation
within the scope of their respective mandates.

809 ILC, “Second report on general principles of law by Marcelo Vazquez-Bermtdez, Special Rapporteur’ (2020)
UN Doc A/CN.4/741.
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between developed and developing countries.®2® While it still relies on self-determination, it
provides a new pathway for equitable effort sharing,®** which accounts for the Parties’ ever
evolving social and economic circumstances and changing responsibilities. While under the
CBD, developed country Parties still carry the brunt of the responsibility for providing the
funding mechanism with adequate resources, developing country Parties still have the
obligation to mobilise resources domestically.?'? The developments in the interpretation of
States’ obligations in the climate regime show that a more flexible approach is possible and
more closely aligned with the cooperation efforts under the OECD’s Paris Declaration on Aid
Effectiveness. It remains to be seen whether these developments can be emulated under the
CBD regime. This is certainly an avenue that the COP could explore to facilitate the

implementation of the Convention.

810 paris Agreement, Article 2(2).

811 Christina Voigt and Felipe Ferreira, ‘Dynamic Differentiation’: The Principles of CBDR-RC, Progression and
Highest Possible Ambition in the Paris Agreement’ (2016) 5(2) Transnational Environmental Law 285, 295.
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Chapter 4. The human rights obligations of States in biodiversity-
related ODA

“Whereas Member States have pledged themselves to achieve, in co-operation with the United
Nations, the promotion of universal respect for and observance of human rights and fundamental
freedoms...”

The Universal Declaration of Human Rights, Preamble

1. Introduction

Over the years, the CBD COP has been instrumental in ensuring that biodiversity-
related human rights are better identified, recognised, protected and fulfilled by States Parties
in relation to the sustainable use of biological resources,®? free, prior and informed consent, 84
impact assessments,®'® and biodiversity financing mechanisms.81® The adoption of the new
Kunming-Montreal GBF crystallises some of these developments and provides some very
welcome commitments in the context of resource mobilisation.

The relationship between biodiversity and IHRL has been the object of much
development and consolidation in recent years.8'’ The understanding that the full enjoyment of
human rights, including the rights to life, health, food and water depends on biodiversity, and

that the degradation and loss of biodiversity undermine the ability of people to enjoy their

813 Secretariat of the Convention on Biological Diversity, ‘Addis Ababa Principles and Guidelines for the
Sustainable Use of Biodiversity’ (2004), [hereinafter “Addis Ababa Principles and Guidelines”], Principle 12.
814 Mo’otz Kuxtal Voluntary Guidelines.

815 Akweé: Kon guidelines.

816 Conference of the Parties to CBD Decision XI11/3 (17 October 2014), UN Doc UNEP/CBD/COP/DEC/XI1/3,
Annex Il1.

817 See Elisa Morgera, ‘Dawn of a New Day? The Evolving Relationship Between the Convention on Biological
Diversity and International Human Rights Law’ (2018) 53(4) Wake Forest Law Review, 691; United Nations
Human Rights Committee (HRC), ‘Report of the Special Rapporteur on the Issue of Human Rights Obligations
Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment’ (2017) UN Doc.
A/HRC/34/49; HRC, ‘Right to a healthy environment: good practices, Report of the Special Rapporteur on the
issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment,
David R. Boyd’ (2019) UN Doc A/HRC/43/53.



human rights®® has broken the bounds of scholarship and now finds strong support in national
legal frameworks.8'° On the one hand, IHRL provides a useful framework for delineating the
contours of State discretion in relation to the implementation of the CBD. In particular, IHRL
provides a baseline for understanding the minimum substantive and procedural human rights
obligations of States and GEF implementing agencies in relation to the implementation of the
CBD. On the other hand, CBD COP decisions provide practical guidance on how to implement
human rights standards in national processes.??°

The question of how this relationship trickles down into the delivery of biodiversity-
related financial assistance, is only just emerging. Whilst the extraterritorial obligations of
States in relation to the realisation of human rights have been studied extensively, the question
of the human rights responsibility of international organisations in the implementation and
monitoring of development projects has only recently been brought to light, primarily through
the works of UN special rapporteurs. These works have confirmed the responsibility of non-
State providers of development assistance to protect and respect human rights in the
implementation of projects. This Chapter contends that the implementing agencies that make
up the GEF partnership also have the responsibility to fulfil human rights in the delivery of
development assistance derived from their Member States’ human rights obligations and
general international law. The commitment of Parties to apply a human rights-based approach
to the implementation of the Kunming-Montreal GBF confirms this responsibility and provides
a unique opportunity to consider what this means in practice.

Part 2 of this Chapter delves into the nature of the human rights obligations of States in
relation to the conservation and sustainable use of biodiversity. It examines the treaty-based
human rights obligations of States in relation to financial assistance and shows that donor States
have the obligation to take steps — to the maximum of their available resources — to achieve the
realisation of economic, social and cultural rights in other States. The recognition of the human
right to a healthy environment by the UN General Assembly crystallises the interdependence
between the conservation and sustainable use of the environment, and the protection and

realisation of human rights. Importantly, this recognition provides an unequivocal obligation

818 Tbid, HRC (2017) para. 5; and HRC, ‘Report of the Independent Expert on the Issue of Human Rights
Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment, John H. Knox’
(2013) UN Doc A/HRC/25/53, paras 17-25.

819 HRC, ‘Right to a healthy environment: good practices, Report of the Special Rapporteur on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, David R. Boyd’
(2019) UN Doc A/HRC/43/53, Annex II.

820 Elisa Morgera, ‘Dawn of a New Day? The Evolving Relationship Between the Convention on Biological
Diversity and International Human Rights Law’ (2018) 53(4) Wake Forest Law Review 691.
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for States to achieve the progressive realisation of biodiversity-related human rights, including
through financial assistance. Part 3 considers the human rights responsibility of the GEF and
its implementing agencies. It shows that this responsibility includes a duty to respect, protect
and fulfil biodiversity-related human rights. Finally, Part 4 contextualises the obligation of
CBD States Parties and the responsibility of GEF implementing agencies to respect, protect
and fulfil the human rights of Indigenous peoples and local communities, women, children,

persons with disabilities and human rights defenders.

2. Human rights obligation to cooperate for the realisation of the right to a clean, healthy

and sustainable environment

As was discussed in Chapter 2, while most DAC members who provide biodiversity-
related ODA operate within the parameters set by domestic human rights agenda, the practice
of ensuring that financial assistance is delivered in accordance with human rights isn’t standard
across all donors. This Part posits that CBD Parties have a clear legally binding obligation to
provide financial assistance for the realisation of the human right to a clean, healthy and
sustainable environment, which is derived from human rights treaty provisions and general
international law. Section 2.1. examines the biodiversity-related substantive and procedural
human rights obligations of States. Section 2.2. then turns to their obligations to cooperate for

the realisation of the human right to a clean, healthy and sustainable environment.

2.1.Substantive and procedural human rights obligations related to biodiversity

Scholarship has made a considerable contribution to our understanding of the
relationship of interdependence between biodiversity and human rights.82! In particular, this
relationship generates substantive and procedural human rights obligations for States in
relation to the conservation and sustainable use of biological diversity. It has led to the
recognition by the UN General Assembly of the human right to a clean, healthy and sustainable

environment. Conceptually, this human right encapsulates both substantive and procedural

821 Elisa Morgera and others, ‘The 2010 Nagoya Protocol on Access and Benefit-Sharing in Perspective:
Implications for International Law and Implementation Challenges’ (Legal Studies on Access and Benefit-
Sharing; v. 1) (Martinus Nijhoff 2013); Elisa Morgera, ‘Dawn of a New Day? The Evolving Relationship Between
the Convention on Biological Diversity and International Human Rights Law’ (2018) 53(4) Wake Forest Law
Review 691; Claudia Ituarte-Lima and others, ‘Incorporating International Biodiversity Law Principles and Rights
Perspective into the European Union Timber Regulation’ (2019) 19(3) International Environmental Agreements:
Politics, Law and Economics 255.
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human rights obligations in the conservation and sustainable use of biodiversity.8?? In
particular, it entails three procedural obligations, namely: (a) the duty to assess impacts and
make environmental information public; (b) the duty to facilitate public participation in
environmental decision-making, including by protecting the rights of expression and
association; and (c) the duty to provide access to remedies for harm. 822 These obligations derive
from civil and political rights whose interpretation has been expanded to the environmental
context to address the risks posed by environmental threats to human rights.

It also entails several substantive obligations, derived from the body of general
international law and international instruments of a universal or quasi-universal character.8?*
Importantly, the human rights obligations of a State towards the international community as a
whole are obligations erga omnes. As such, all States have a legal interest in their protection.8?°
The substantive obligations include: a) the obligation to adopt legal and institutional
frameworks that effectively protect against environmental harm that interferes with the
enjoyment of human rights; 82 b) the duty to protect places or components of biodiversity that
are especially necessary for the enjoyment of rights of the members of particular communities,
including the vulnerable communities;®?’ ¢) the duty to cooperate with other States in
accordance with Articles 55 and 56 of the UN Charter and Article 2 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR);828 d) the duty to follow the steps
identified under the CBD to protect the human rights dependent upon biodiversity;®> and €) a

duty to act in accordance with IHRL.8%

822 United Nations Human Rights Committee (HRC), ‘Report of the Special Rapporteur on the Issue of Human
Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment’ (2017) UN
Doc A/HRC/34/49.

823 |bid, para 27.

824 |bid, para 34.
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given case.” Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I.C.J.
Reports 2012, 422, para 68.
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The International Covenant on Civil and Political Rights (ICCPR)! and the
International Covenant on Economic, Social and Cultural Rights (ICESCR)23 both preclude
State Parties from engaging in any activity or perform any act that could result in the
destruction or limitation of any of the rights and freedoms recognized by their provisions. This
special status of human rights means that in the context of sustainable development, economic
or environmental goals should not be pursued at the expense of human rights. Importantly,
even in time of public emergency which threatens the life of the nation, States Parties to the
ICCPR cannot derogate from their obligation to protect the right to life.%33

In its General comment No. 6, the Human Rights Committee supports a broader
interpretation of the right to life, noting that it cannot properly be understood in a restrictive
manner, and that the protection of this right requires that States adopt positive measures.8* In
particular the Committee favours an interpretation that would include broader development
goals such as the adoption of measures to eliminate malnutrition and epidemics.®3 On this
point, there is fresh evidence that reducing anthropogenic global environmental change may
reduce the risk of pandemics.®3 The majority of pandemics and emerging infectious diseases
are attributable to pathogens originating from wildlife. As a result, regions characterised by
high levels of wildlife diversity, which are vital for the conservation of biodiversity, are
potential foyers for outbreaks.®3’ In addition, 16 out of the world’s 36 biodiversity hotspots are
located in areas where the human population faces malnutrition and hunger,8® which puts
pressure on biodiversity as a source of food. In the context of aquatic ecosystems, the
overharvesting of fish and other marine species poses a considerable risk to both biodiversity
and the long-term sustainability of fisheries and their ability to feed human populations.83°

Arguably, in this context a broader interpretation of the right to life requires States to

take into account the drivers, detection and prevention of disease®*° and malnutrition. As such,

81 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
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for States Parties to meet their obligation to protect the right to life they must take measures

for the conservation and sustainable use biodiversity.

2.2.The obligation to cooperate under Article 2(1) of the International Covenant on
Economic, Social and Cultural Rights (ICESCR)

The recognition of a human right to a clean, healthy and sustainable environment
crystallises the relationship that exists between MEAs and the substantive and procedural
human rights obligations under IHRL.24 The right to a clean, healthy and sustainable
environment entails an obligation for States to cooperate in accordance with Articles 55 and
56 of the UN Charter and Article 2 of the International Covenant on Economic, Social and
Cultural Rights (ICESCR). Having already discussed the implications of Articles 55 and 56 of
the UN Charter for CBD developed Parties in Chapter 3, this Section considers the implications
of Article 2 of the ICESCR on these Parties.

The primary legal basis for the realisation of human rights through financial assistance
can be found in Article 2(1) of the ICESCR. It provides that “[e]ach State Party to the [...]
Covenant undertakes to take steps, individually and through international assistance and co-
operation, especially economic and technical, to the maximum of its available resources, with
a view to achieving progressively the full realisation of the rights recognised in the [...]
Covenant by all appropriate means, including particularly the adoption of legislative
measures.” This Article was the first of the core human rights instruments to establish a legal
obligation for parties to achieve human rights through financial assistance. This obligation was
subsequently recalled in the Optional Protocol to the International Covenant on Economic,
Social and Cultural Rights,®*? and is a key feature in the protection of the rights of the child.®*
The Convention on the Rights of Persons with Disabilities also contains a provision that
reminds States Parties of their general obligation to provide financial assistance to achieve the

full realisation of economic, social and cultural rights for all persons with disabilities.4*

81 UNGA, ‘The Human Right to a Clean, Healthy and Sustainable Environment’ (2022) UN Doc A/76/L.75,
paras 2-3.
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2002) 2173 UNTS 222, Article 7; Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography (adopted 25 May 2000, entered into force 18 January 2002)
2171 UNTS 227, Article 10.
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The ILC’s Draft Articles on State Responsibility®*° provide a useful framework against
which to examine the nature of the obligations contained in Article 2(1) of the ICESCR. When
broken down, this article contains two primary obligations of results:

1. the individual obligation of States parties to take steps at the national level to achieve
economic, social and cultural rights;

2. the collective obligation to take steps to achieve economic, social and cultural rights through,
inter alia, economic assistance and cooperation.

Obligations of results may be open ended, such as to allow States Parties the flexibility
to determine the kind of measures that are most appropriate.84® According to the ILC, the way
to assess compliance by a State Party with an obligation of result is to compare the result
required by the international obligation with the result finally attained in practice through the
course or courses of conduct adopted by the State.8*” If the two coincide, the obligation has
been fulfilled, if not the obligation has been breached. In the case of Article 2(1), the result
required by the ICESCR is the full realisation of the economic, social and cultural rights
contained in the Covenant. To achieve this result, States Parties must take steps, and these steps
include the provision of financial assistance.

These two obligations of result are supported by a third obligation, an obligation of
means. Indeed, the Covenant provides guidance to States Parties on how to achieve their
obligations of result. In the language of the ILC, these are “specifically determined means”
through which states parties are required to achieve their obligations of result. In particular,
States Parties are required to take steps “to the maximum of [their] available resources”. To
determine compliance with an obligation of means, the conduct of States Parties must be
assessed against the actions specifically required by this obligation.®*® Any disputes linked to
the interpretation of what constitutes “maximum of its available resources” may be settled by
international law tribunals.®4°

The scope and content of these obligations have been the object of separate General
Comments by the Committee on Economic, Social and Cultural Rights (CESCR), established
under United Nations Economic and Social Council (ECOSOC) Resolution 1985/17 to carry

845 JLC, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts’ (2001) UN Doc A/56/10,
chp IV.E.1.
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out the monitoring functions assigned to ECOSOC in Part IV of the Covenant.8° These
functions include the review of national reports submitted by the parties on the measures which
they have adopted and the progress made in achieving the observance of the rights.®! The
reports are shared with specialised agencies.?%? On the basis of the guidance issued by the
Committee, the most economically advanced States Parties have an obligation to take steps, to
the maximum of their available resource and in a non-retrogressive manner, to achieve the
realisation of economic, social and cultural rights. The next Subsections examine the scope of

this obligation.

2.2.1. Obligation to take steps

While Article 2(1) acknowledges that the realisation of economic, social and cultural
rights may be achieved progressively, steps towards that goal must be taken “within a
reasonably short time” after the Covenant’s entry into force for the States concerned. The
Committee clarified that such steps should be “deliberate, concrete and targeted as clearly as
possible”.®2 Acceptable measures may be of a legislative,®* administrative, financial,
educational and/or social nature,®° but the Committee also acknowledges the provision of
judicial remedies as an important contributor to the realisation of human rights.8¢ In the
context of the rights of persons with disabilities, it also includes allocating funding to ensure
consultations with organizations of persons with disabilities, to guarantee their involvement in
decision-making processes.®’ This entails an obligation for States Parties to establish financial
mechanisms such as trust funds at the national and international levels to ensure appropriate

funding for organisations of persons with disabilities.%®

80 United Nations Economic and Social Council (ECOSOC), ‘Review of the composition, organization and
administrative arrangements of the Sessional Working Group of Governmental Experts on the Implementation of
the International Covenant on Economic, Social and Cultural Rights’ (28 May 1985) UN Doc E/RES/1985/17.
81 CESCR, Article 16.

82 |bid, Article 17.

853 Committee on Economic, Social and Cultural Rights (ESCR Committee), General Comment No.3: The Nature
of States Parties’ Obligations (Art.2, Para. 1, of the Covenant) (14 December 1990) UN Doc E/1991/23, para 2.
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participation of persons with disabilities, including children with disabilities, through their representative
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CRPD/C/GC/7, para 9.
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In addition, the CESCR regularly reminds States Parties of their obligation to respect,
protect and fulfil human rights in its General Recommendations.?%° Speaking in the context of
Avrticle 14 on the right to the highest attainable standard of health, the CESCR clarified that all
human rights, impose three types or levels of obligations on States Parties. These are these
obligations to respect, protect and fulfil. The obligation to respect contains obligations to
facilitate, provide and promote. The obligation to respect requires States to refrain from
interfering directly or indirectly with the enjoyment of the right. The obligation to protect
requires States to take measures that prevent third parties from interfering with the guarantees
contained in the Covenant. Finally, the obligation to fulfil requires States to adopt appropriate
legislative, administrative, budgetary, judicial, promotional and other measures towards the
full realisation of the right.8®®

This is also supported in Communication No 155/96 by the African Commission on
Human and Peoples’ Rights which fleshes out the scope and content of the obligation to
respect, protect and fulfil human rights. According to the Commission, the obligation to respect
entails that the State should refrain from interfering in the enjoyment of all fundamental rights;
it should respect rights-holders, their freedoms, autonomy, resources, and liberty of their
action.®! The obligation to promote includes making sure that that individuals are able to
exercise their rights and freedoms, for example, by promoting tolerance, raising awareness,
and even building infrastructures.®? Finally, the Commission clarified that the obligation to
fulfil entails an obligation to fulfil the rights and freedoms the States committed to under the
various human rights regimes. It is a positive expectation on the part of the State to move its
machinery towards the actual realisation of the rights.22 In order to comply with the obligation
to achieve the progressive realisation of economic, social and cultural rights, States Parties are
required to monitor the realisation of these rights and to take the appropriate national legislative
measures, administrative rules and procedures and practices in an effort to ensure the fullest

possible conformity with the Covenant.8*

89 See for example CESCR, ‘General comment No. 24 (2017) on State obligations under the International
Covenant on Economic, Social and Cultural Rights in the context of business activities’ (10 August 2017) UN
Doc E/C.12/GC/24, paras 10-24; CESCR, ‘General comment No. 25 (2020) on science and economic, social and
cultural rights (article 15 (1) (b), (2), (3) and (4) of the International Covenant on Economic, Social and Cultural
Rights)’ (30 April 2020) UN Doc E/C.12/GC/25, paras 41-47.

80 ESCR Committee, General Comment No.14: The Right to the Highest Attainable Standard of Health (Art. 12)
(11 August 2000) UN Doc E/C.12/2000/4, para 33.

81 The Social and Economic Rights Action Center and the Center for Economic and Social Rights v Nigeria,
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2.2.2. Obligation to take steps to the maximum of its available resources

The CESCR clarified that the reference “to the maximum of its available resources”
was intended by the drafters of the Covenant to refer to both the resources existing within a
State and those available from the international community through international cooperation
and assistance. Article 23 also specifically identifies “the furnishing of technical assistance” as
well as other activities, as being among the means of “international action for the achievement
of the rights™.8% States have limited discretion in this regard as any deliberately retrogressive
measure must be fully justified by reference to the totality of the rights provided for in the
Covenant and in the context of the full use of the maximum available resources.®® The
Committee on the Rights of the Child stretched its guidance, specifying that the obligation of
States Parties to undertake measures to the maximum extent of their available resources means
that they are expected to demonstrate that they have made “every effort to mobilize, allocate

and spend budget resources to fulfil the economic, social and cultural rights of all children.”®¢’

2.2.3. Non retrogression

In General Comment No. 14 on the Right to the Highest Attainable Standard of Health
the CESCR stated that “there is a strong presumption that retrogressive measures taken in
relation to the right to health are not permissible.”®® Furthermore, if any deliberately
retrogressive measures are taken, the State Party has the burden of proving that they have been
introduced after the most careful consideration of all alternatives and that they are duly justified
by reference to the totality of the rights provided for in the Covenant in the context of the full
use of the State Party’s maximum available resources.%® The Committee on the Rights of the
Child also takes the view that the obligation imposed on States Parties by article 4 to realise
children’s economic, social and cultural rights “to the maximum extent” also means that they

should not take deliberate retrogressive measures in relation to economic, social and cultural
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86 ESCR Committee, General Comment No.3: The Nature of States Parties’ Obligations (Art.2, Para. 1, of the
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rights.8’° Importantly, this obligation is tied to the evolving situation of the rights of children,
as “States parties should not allow the existing level of enjoyment of children’s rights to
deteriorate.”®”! This suggests that States Parties have the obligation to increase their financial
assistance in situations that threaten the rights of children. The recognition of a right to a clean,
healthy and sustainable environment has built an important bridge between the obligations of
States under human rights instruments and those under the biodiversity regime.8’2 Indeed, the
recognition of the interdependence between a healthy environment and the protection and
achievement of human rights extends the principle of non-retrogression to the adoption of
environmental standards for the enjoyment of clean, healthy and sustainable environment.8”3

Whilst General Comments and reports by Special Rapporteurs are not in themselves
legally binding, they serve an important interpretative function that can clarify and expand the
contours of State obligations, and influence State practice.®”* The obligation under Article 2(1)
on cooperation to the maximum of a country’s available resources has been discussed by the
Inter-American Court on Human Rights. Citing General Recommendation No. 3, the Court
acknowledges that “the progressive nature that most international instruments confer on State
obligations related to economic, social, and cultural rights imposes on States, with immediate
effect, the general obligation to constantly seek to attain the rights enshrined in the instruments,
without any backsliding.”®”® This interpretation compels States to a) take steps, including
financial steps to achieve the full realisation of the rights protected by the Covenant and b) to
not take regressive actions that would impede on this progressive realisation. Importantly, no
state has ever made a reservation or declaration in respect of Article 2(1).

Writing in 1987 on the nature and scope of States Parties’ obligations under the ICESCR,
Philip Alston and Gerard Quinn noted the “inevitably contingent nature of State obligations”.87®

Indeed, three decades later, the stringency of the obligation of States to provide financial
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assistance is still widely denied by developed States.®”” This is in clear departure from the
position of human rights bodies who have taken the view that the human rights responsibility
of international assistance and cooperation is underpinned by a legal obligation.®”® As we have
seen, they trace this legal obligation back to the UN Charter, the UNDHR and binding human
rights treaties, such as the ICESCR, the Convention on the Rights of the Child and the
Convention on the Rights of Persons with Disabilities.8”® The UN Special rapporteur on the
right of everyone to the enjoyment of the highest attainable standard of physical and mental
health noted in 2008 that “if there is no legal obligation underpinning the human rights
responsibility of international assistance and cooperation, inescapably all international
assistance and cooperation fundamentally rests upon charity” and that “[w]hile such a position
might have been tenable in years gone by, it is unacceptable in the twenty-first century”.88°
This position was reaffirmed by the United Nations Office for the Coordination of
Humanitarian Affairs (OCHA) who in preparation for the development of the Addis Ababa
Action Agenda on financing for development stated that under “core human rights treaties,
States acting individually and collectively, are obligated to mobilize and allocate the maximum
available resources for the progressive realization of economic, social and cultural rights, as
well as the advancement of civil and political rights and the right to development.”®! The
“long-standing failure” of economically advanced States to fulfil their commitments to provide
development assistance is an obstacle to the realisation of the human right to a clean, healthy
and sustainable environment.®8 To meet this obligation, they should commit to achieve the
targets of 0.7 percent of GNI to developing countries, and 0.15 to 0.20 per cent of GNI to least

developed countries.88

2.3.Human rights obligations derived from pacta sunt servanda
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In addition to the direct obligation to provide financial assistance derived from these

core human rights instruments, States Parties to the CBD may also be bound by the
international law principle of pacta sunt servanda. Under Article 26 of the VCLT “every treaty
in force is binding upon the parties to it and must be performed by them in good faith.” As
such, parties have a good faith obligation to carry out the obligations derived from the
ratification of treaties. Good faith underpins the principles of pacta sunt servanda, as expressed
by the ICJ in its Nuclear Tests judgment:
“One of the basic principles governing the creation and performance of legal obligations,
whatever their source, is the principle of good faith. Trust and confidence are inherent in
international co-operation, in particular in an age when this co-operation in many fields is
becoming increasingly essential. Just as the very rule of pacta sunt servanda in the law of
treaties is based on good faith, so also is the binding character of an international obligation
assumed by unilateral declaration.”884

To understand the scope of Article 26 on pacta sunt servanda, it should be read in
conjunction with other articles of the VCLT that address the invalidity, termination and
suspension of the operation of treaties. In particular, the principle does not apply if a treaty has
been terminated or if it is suspended, due to the conclusion of a subsequent agreement, as a
result of its violation, or due to an impossibility of performance, a fundamental change of
circumstances or a new norm of jus cogens.®8 Additionally, pacta sunt servanda does not
apply if the treaty is invalid as a result of a violation of the domestic rules concerning the
capacity to conclude treaties, error, fraud, corruption, coercion or conflict with a peremptory
norm at the time of the treaty’s conclusion. 88 Finally, pacta sunt servanda only applies to
States who through ratification, acceptance, approval and accession, establish consent to be
bound by a treaty,?’ thereby becoming party to this treaty.22 This condition de facto excludes
non-parties from the pacta sunt servanda principle.?° States Parties who fail to comply with
their obligations in accordance with Article 26 of the VCLT may be found in breach of their

international obligations and trigger State responsibility.8%
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Consequently, the principle of pacta sunt servanda does not in and of itself entail a
standard obligation for CBD parties to comply with human rights instruments. CBD parties are
only bound by the human rights treaties that they have ratified, that are in force and that are
valid. However, core human rights instruments have acquired near universal ratification and
almost all CBD parties are bound to comply with their provisions in good faith, in accordance
with Article 26 of the VCLT. When it comes to regional instruments, pacta sunt servanda only
binds CBD parties that are also parties to instruments such as inter alia the American
Convention on Human Rights, the European Convention on Human Rights or the African
Charter on Human and Peoples’ Rights. Similarly, specific human rights instruments such as
ILO Convention 69 will only bind CBD parties if they have ratified them. These conditions
limit the scope of the pacta sunt servanda doctrine and require a case-by case assessment of
each county’s international human rights obligations to determine whether CBD parties are
bound by it or not. As such, the doctrine of pacta sunt servanda provides a useful framework
to understand the obligations of CBD parties in relation to core human rights, but falls short of
establishing a standard duty of conduct applicable across all human rights instruments

regardless of their ratification status.

2.4.Human rights obligations of States in the delivery of financial assistance

Human rights obligations rest on States and are derived directly from IHRL. As we
have seen, these consist in a negative duty to avoid infringing rights (duty to respect), and two
positive obligations, one to protect from infringements (duty to protect) and one to ensure that
rights holders are able to enjoy and exercise their rights (duty to fulfil). The duty to protect
entails an obligation for States to protect against human rights abuse within their territory or
jurisdiction by third parties, including business enterprises®® and international
organisations.®% There is a growing understanding of the human rights responsibility of private
actors in the design and implementation of development projects, particularly thanks to the
work spearheaded by John Ruggie, with the endorsement in 2011 of the Guiding Principles on
Business and Human Rights: Implementing the United Nations Protect, Respect and Remedy

Framework, which clarify the corporate responsibility to respect human rights in their

81 Office of the High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework’ (2011) UN Doc HR/PUB/11/4, 4.
892 See Samantha Besson, ‘The Bearers of Human Rights’ Duties and Responsibilities for Human Rights: A Quiet
(R)Evolution?’ (2015) 32(1) Social Philosophy and Policy 244, 251.
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activities. The 2018 Framework Principles make reference to the Guiding Principles and
confirm that businesses “should identify and assess any actual or potential adverse human
rights impacts with which they may be involved either through their own activities or as a result
of their business relationships”, including through “meaningful consultation with potentially
affected groups and other relevant stakeholders™. 83 This responsibility extends (inter alia) to
children.®%* Business enterprises have a duty to protect children’s rights from environmental
harm arising from their activities.®®> They can do so by inter alia, carrying out environmental
and human rights impact assessments that examine the effects of proposed actions on children,
and by ensuring compliance with the Guiding Principles.8%

Finally, the duty to fulfil requires States to provide the enabling conditions for rights
holders to exercise and enjoy their rights. In the context of climate change, the OHCHR has
supported the extraterritorial application of the obligation to fulfil human rights, reminding
States of their obligations under ICESCR to take steps through international assistance and
cooperation, to the maximum of their available resources, to progressively achieve (ie. fulfil),
human rights outside of their jurisdiction.®®” However, the scope of this obligation is limited
by the fact that States do not “ordinarily exercise authority in the territory of another State,
there is no obligation upon it to act to ensure respect for rights there whether by the government
of the state or by private individuals”.8%

States also have human rights obligations that arise from their membership of
international organisations. These may be indirect obligations that arise a) from the acts
committed by international organisations to States and b) the obligations to protect from human
rights infringements by international organisations. States are responsible for the acts or
omissions of international organisations when they control the agents acting for the
organisation. Samantha Besson argues that this requires States to exercise due diligence to
ensure that the international organisations that they are members of provide a degree of

protection of human rights equivalent to that that befalls States.®®® However, in the case of
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international organisations these are only liable if they anticipated human rights infringements
or set up safeguards to avoid infringements.®®® Consequently, the Member States of the
implementing agencies that make up the GEF partnership must ensure that they have the
adequate safeguards in place to provide adequate protection to human rights.

3. Human rights responsibility of GEF implementing agencies

Legal scholarship has long emphasised the distinction between human rights
obligations and human rights responsibilities. This distinction is important to understand the
extent to which the implementing agencies that make up the GEF partnership are liable for a)
infringements to human rights and b) the protection and fulfilment of human rights through the
projects that they fund, design and implement. To begin with, Section 3.1. clarifies the legal
status of the GEF and its implementing agencies. It establishes that the World Bank has a legal
personality derived from its founding treaty, whereas both UNDP and UNEP derive their legal
personality from the UN. As such, Section 3.2. examines the scope of their responsibility

towards human rights.

3.1.Legal status of the GEF and its implementing agencies

To understand the human rights responsibility of the GEF and of the organisations that
make up the GEF partnership, it is important to first clarify their legal status under international
law. Three criteria can be used to determine the status of an international organisation. These
include: a) its international juridical or legal personality; b) its legal capacity; and c) its
privileges and immunities. Some international organisations are endowed with all three
elements while others may only have one or none at all. Legal personality is a key determinant
of an international organisation’s obligations and responsibility under international law.%" It is
often laid out in an organisation’s founding agreements, or may be inferred from those same
documents. While the landscape is arguably still evolving, fundamentally the acquisition of

international legal personality by international organisations remains determined by States. %%
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The main criteria to determine international legal personality are (a) a permanent association
of States;* (b) legal powers and purposes that are separate between the organisation and its
Member States;*** and (c) the existence of legal powers exercisable on the international plane
and not solely within the national systems of one or more States.®® Such legal personality may
confer the right to negotiate and conclude international agreements or treaties; the right to bring
international claims and appear before international courts and international tribunals;® the
right to entertain bilateral diplomatic relations with States and other international actors; and
privileges and immunities. "’

As discussed in Chapter 2 of this thesis, the GEF’s founding instrument does not confer
it an autonomous legal personality or legal capacity, and it relies on the World Bank for its
legal and administrative needs. The World Bank’s Articles of Agreement gives it full juridical
personality.®® In addition, the Bank became a specialised agency of the UN in 1947, following
an agreement between the two organisations. %

As for the legal status of the UN, the 1CJ provided some useful clarifications. In the
Reparation for Injuries case the court determined that the UN is a subject of international law
capable of possessing international rights and duties and with the capacity to bring international
claims.®® But what about the legal status of the two programmes that make up the GEF
partnership? Although UNDP and UNEP do not have the status of specialised agency, they

nonetheless derive their legal personality from the UN.

3.2.Legal responsibility of GEF implementing agencies towards human rights

The legal personality of GEF implementing agencies confers upon them a legal
responsibility towards human rights. The next Subsections establish that this responsibility
includes a duty to respect and protect human rights but also, critically, a duty to fulfil human

rights in the implementation of projects.
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3.2.1. Responsibility to respect and protect human rights

International case law has provided some clarity as to the legal responsibility of
international organisations, stating that “it is a principle of international law that the breach of
an engagement involves an obligation to make reparation in adequate form.”®** The issue of
the responsibility of international organisations has been discussed extensively in the context
of internationally wrongful acts, which entail legal consequences and trigger an obligation for
the international organisation to make full reparation for the injury caused.®'? There is an
internationally wrongful act of an international organisation when conduct consisting of an
action or omission (a) is attributable to that organisation under international law; and (b)
constitutes a breach of an international obligation of that organisation.®'® International
organisations are not bound by international human rights treaties, as they usually do not have
the powers to ratify them. As a result, they are not automatically bound to respect, protect and
fulfil human rights. As explained above, this obligation rests first and foremost on their
Member States. For it to extend to an organisation, it must be explicitly required in its founding
treaty or instrument.

However, as subjects of international law, international organisations are “bound by
any obligations incumbent upon them under general rules of international law, under their
constitutions or under international agreements to which they are parties.”%* Léo Heller,
former UN Special Rapporteur on the human right to safe drinking water and sanitation, makes
the argument that since 164 States are parties to ICESR and other international human rights
instruments, IFIs, regional banks and regional development organisations, should respect,
protect and facilitate human rights.®%® As a result, when international organisations implement
development cooperation initiatives supported by multilateral funders, those funders may also
be held accountable for complying with human rights obligations.®*® In addition, he clarified

that international organisations are bound by all human rights that are part of international
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customary law, general principles of law and the human rights-related provisions in their
constitutions. °17 It may be argued that international organisations have an obligation to protect
human rights derived from general principles of international law. As discussed in Chapter 3,
the ILC clarified that general principles of law may be derived from national legal systems or
formed within the international legal system.®'® References to human rights are widely
incorporated into treaties and other international instruments, such as General Assembly
resolutions. As such the obligation to respect human rights may be considered a general
principle of law that would apply to international organisations.®°

The lack of clear accountability within international development organisations has
been an issue of concern since the 1970s.%%° In particular, the violation of human rights in the
funding of development projects paved the way for the systematic use of environmental and
social safeguards in the disbursement of funds by the World Bank, and over time across most
development organisations and multilateral development banks.??! Many of these organisations
have developed their own quasi-judicial dispute resolution system,%? as a way to provide
compensation to those who are adversely impacted by development projects, when non-State
actors cannot bring their claim before national courts due to their immunity.923

Importantly, the ILC clarified that the conduct of an organ or “agent” of an international
organisation in the performance of functions of that organ or agent is considered an act of that
organisation under international law, whatever position the organ or agent holds in respect of
the organisation. The definition of “agent” is of particular relevance to the question of
attribution of conduct to an international organisation. The ILC defines the term “agent of an
international organization” as “an official or other person, or entity, other than an organ, who
is charged by the organization with carrying out, or helping to carry out, one of its functions,

and thus through whom the organization acts.”%?* The ICJ has clarified that the term agent

17 1bid.

918 ILC, ‘Second report on general principles of law by Marcelo Vazquez-Bermtidez, Special Rapporteur’ (2020)
UN Doc A/CN.4/741, para 22.

919 |bid, para 122.

90 See Mark Buntaine, ‘Accountability in Global Governance: Civil Society Claims for Environmental
Performance at the World Bank’ (2015) 59(1) International Studies Quarterly 99; Ved Nanda, ‘Accountability of
International Organizations: Some Observations’ (2005) 33(3) Denver Journal of International Law and Policy
379.

921 Philippe Dann and Michael Riegner, ‘The World Bank’s Environmental and Social Safeguards and the
Evolution of Global Order’ (2019) 32(3) Leiden Journal of International Law 537, 541.

922 See Kelebogile Zvobgo K and Benjamin Graham, 'The World Bank as an Enforcer of Human Rights' (2020)
19(4) Journal of Human Rights 425.

923 Alexander Orakhelashvili, 'The World Bank Inspection Panel in Context: Institutional Aspects of the
Accountability of International Organizations' (2005) 2(1) International Organizations Law Review 57, 59.

924 |LC, Draft Articles on the Responsibility of International Organizations (Yearbook of the International Law
Commission, vol Il, 2011), Articles 6, Commentary.
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includes any person who, whether a paid official or not, and whether permanently employed
or not, who has been charged by an organ of the organisation with carrying out, or helping to
carry out, one of its functions.®?® The ICJ also noted that the UN may be required to bear
responsibility for the damage incurred as a result of acts performed by the UN or by its agents
acting in their official capacity.®?® This may also apply to international organisations generally,
including the World Bank.®?” This means that the GEF’s implementing agencies can be held
responsible for their agent’s conduct, which could apply to project developers.

At present, there is no universal institutional or procedural framework to frame and
organise the responsibility of international organisations when it comes to the protection of
human rights. As a result, the way in which international organisations manage this
responsibility is for them to decide, and such decision is likely to be determined by their
members’ individual and strategic positioning, and how much weight they give to the
legitimacy concerns of human rights audiences.??® In the absence of universal standards,
international organisations have resorted to operational solutions to balance legitimacy
concerns in relation to human rights. This may explain the wide adoption of social and
environmental safeguards and grievance mechanisms by international organisations, including
those that make up the GEF partnership. On this point, the UN Special Rapporteur on human
rights and the environment stressed that providers of financial assistance should act in a manner
consistent with human rights,®?° and adopt and implement environmental and social safeguards
that are consistent with human rights obligations, including by: (a) requiring the environmental
and social assessment of every proposed project and programme; (b) providing for effective
public participation; (c) providing for effective grievance mechanisms to provide remedies to
those who may be harmed as a result of the implementation of projects and programmes; (d)
requiring legal and institutional protections against environmental and social risks; and (e)

including specific protections for Indigenous peoples and those in vulnerable situations.%°

925 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 174,
177.

926 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human
Rights (Advisory Opinion) [1999] I.C.J. Rep 62, para 66.

927 See Alexander Orakhelashvili, ‘The World Bank Inspection Panel in Context: Institutional Aspects of the
Accountability of International Organizations’ (2005) 2(1) International Organizations Law Review 57, 59.

928 See Maria Cabrera Ormaza and Franz Ebert, ‘The World Bank, Human Rights, and Organizational
Legitimacy Strategies: The Case of the 2016 Environmental and Social Framework’ (2019) 32(3) Leiden
Journal of International Law 488.

929 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, Annex, para
39.
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3.2.2. Responsibility to fulfil human rights

In addition to the responsibility of GEF implementing agencies to respect and protect
human rights, human rights monitoring bodies are gradually fleshing out the responsibility of
international organisations to fulfil human rights. Article 22 of the ICESCR affords the CESCR
an advisory role in relation to technical assistance. More specifically, to facilitate the
implementation of the Covenant, the CESCR can provide assistance to the UN, its subsidiary
organs and the specialised agencies in deciding which technical assistance measures to take
within their respective field of competence. !

In its General Comment No. 2, the CESCR notes that not all development activities
necessarily contribute to the promotion of respect for economic, social and cultural rights. It
clarifies that the UN, their subsidiary organs and specialised agencies have a responsibility to
cultivate the “intimate relationship” that exists between “development activities and efforts to
promote respect for human rights in general, and economic, social and cultural rights in
particular”. Importantly, the CESCR calls for the range of human rights protected by the
Covenant to be “carefully considered”.®®? In particular, every effort should be made, at each
phase of a development project, to ensure that the rights contained in the Covenants are “duly
taken into account.” This applies to the initial assessment of the priority needs of countries, in
the identification of projects, in project design, in the implementation of the project, and in its
final evaluation.®*3 Admittedly the language used is ambiguous and does not provide a clear
indication of how far the UN and its specialised agencies should go to align their projects with
human rights. The Committee on the Rights of the Child (CRC) however, recently provided
some useful insights into the role of development assistance. In General Comment No. 26 the
CRC emphasised the duty of States to ensure that the environmental measures supported by
international organisations respect, protect and proactively seek to fulfil children’s rights.%3* It
further recommends that development assistance should put the best interests of the child at
the heart any environmental decision, as these may have a significant impact on children. %%

An essential determinant of the child’s best interest is the ability of environmental measures to

%1 ESCR Committee, ‘General Comment No.2: International technical assistance measures (art. 22 of the
Covenant)’ (2 February 1990) UN Doc E/1990/23, paras 1-3.

932 | bid, para 7.

933 | bid, para 8(d)

93 CRC Committee, ‘General comment No. 26 on children’s rights and the environment, with a special focus on
climate change’ (22 August 2023), UN Doc CRC/C/GC/26, para 93.

935 |bid, para 16.
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ensure the full and effective enjoyment of all rights, including the right to a clean, healthy and
sustainable environment.®3 As such, the approval and execution of projects should be subject
to a child rights impact assessment to prevent and address the financing of measures that could
lead to the violation of children’s rights.%” This is consistent with the UN General Assembly’s
call that international organisations should scale up efforts to ensure a clean, healthy and
sustainable environment for all.%3

In an attempt to harmonise donor practices in relation to human rights-based
approaches,®®° in 2003 the UN developed a Human Rights-Based Approach to Development
Cooperation — Towards a Common Understanding Among the United Nations Agencies. This
approach is guided by six equally-weighted human rights principles which include (i)
Universality and inalienability; (ii) Indivisibility; (iii) Inter-dependence and inter-relatedness;
(iv) Accountability and the rule of law; (v) Participation and inclusion; (vi) Equality and non-
discrimination.®° Importantly, it establishes that all programmes of development co-operation,
policies and technical assistance should further the realisation of human rights as laid down in
the Universal Declaration of Human Rights and other international human rights instruments.
In addition, development cooperation and programming in all sectors and in all phases of the
programming process, should follow the standards of the Universal Declaration of Human
Rights and other international human rights instruments.®! Whilst this human rights-based
approach specifically addresses development co-operation and development programming by
UN agencies,**? a wide range of civil society organisations such as Oxfam, Save the Children
and Care, as well as a number of development agencies in the United Kingdom, Sweden and
Germany have drawn inspiration from it to develop their own human rights based approach to
development co-operation.®*® Under Article VI of the Agreement between the UN and the

IBRD, the World Bank must take note of the obligations assumed by members of the UN under

936 |bid, para 17.
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98 UNGA, ‘The Human Right to a Clean, Healthy and Sustainable Environment’ (2022) UN Doc A/76/L.75, para
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99 Morten Broberg and Sano Hans-Otto, ‘Strengths and Weaknesses in a Human Rights-Based Approach to
International Development — An Analysis of a Rights-Based Approach to Development Assistance Based on
Practical Experiences’ (2018) 22(5) The International Journal of Human Rights 664, 3.
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Article 48(2) of the UN Charter.%* Article 11 provides a cooperation mechanism between the
UN and the World Bank whereby UN representatives are invited to attend meetings called by
the World Bank “on matters of concern to the United Nations”%* and representatives of the
World Bank can attend, and participate in meetings of the committees of the General Assembly
and meetings of the Economic and Social Council.®*®¢ This arrangement for reciprocal
representation provides an avenue for the World Bank to incorporate human rights into its
lending activities.®*” It has been argued that the World Bank has the implied power to consider
human rights factors in its lending decisions, just like any domestic bank when it considers the
risk factors of a particular borrower.%#

This Part argued that the implementing agencies that make up the GEF partnership have
a responsibility to respect, protect and fulfil human rights, including the substantive and
procedural obligations under the human right to a healthy environment. The next Part considers
the responsibility of GEF implementing agencies to respect, protect and fulfil human rights
generally, and the specific human right of Indigenous peoples and local communities in the
context of CBD Article 8()).

4. Human rights in CBD COP decisions

To better understand the scope of the human rights responsibility of GEF implementing
agencies to respect, protect and fulfil biodiversity-related human rights, this Part examines the
specific commitments of CBD Parties in relation to the human rights of Indigenous peoples
and local communities, women and children, persons with disabilities and human rights
defenders within COP decisions. Section 4.1. begins by highlighting the progressive
permeation of human rights language into COP decisions in relation to the rights of Indigenous
peoples and local communities. Section 4.2 then shows a growing commitment by CBD Parties
to human rights generally, as evidenced by the Kunming-Montreal GBF. Finally, Section 4.3.
brings out the responsibility of the GEF to comply with CBD COP guidance, including on

human rights.

%4 Agreement Between the United Nations and the International Bank for Reconstruction and Development
(1947) 16 UNTS 346, Article 1V(1).

%5 |bid, Article 11(1).

%6 |bid, Article 11(3).

%7 Halim Moris, ‘The World Bank and Human Rights: Indispensable Partnership or Mismatched Alliance?’
(1997) 4(1) ILSA Journal of International & Comparative Law 192.

%48 1bid.
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4.1.Indigenous peoples and local communities

This Section shows that the CBD COP has had an ambiguous relationship with the
concepts of Indigenous peoples and local communities, with various attempts at framing the
scope of these terms. Subsection 4.1.2. then highlights that the relationship of a community to
the land, and its reliance on it for physical and cultural subsistence is an important factor in
IHRL to determine entitlement to special rights and protection. Subsection 4.1.3. then fleshes
out some key recommendations by the CBD COP to States, international organisations and

other stakeholders for the purpose of facilitating the implementation of Article 8(j).

4.1.1. The ambivalent relationship between the CBD COP and human rights

While the text of the CBD makes no explicit reference to human rights, it contains
several references to “indigenous and local communities”.®*® The Permanent Forum on
Indigenous Issues advocates for the affirmation of the status of Indigenous peoples as
“peoples” as an important factor in fully respecting and protecting their human rights. It calls
upon CBD parties to adopt the terminology “indigenous peoples and local communities” as an
“accurate reflection of the distinct identities developed by those entities since the adoption of
the Convention”.% This has led the CBD COP to reflect on the use of this terminology, and to
shut the door to any blanket use of the terms “indigenous peoples and local communities”. The
CORP insists that any change to the legal meaning of the CBD terminology “indigenous and
local communities” should be done using the amendment procedure under Article 29 of the
Convention, and that the use of the terms “indigenous peoples and local communities” in future
decisions and secondary documents should be made on an exceptional basis.®* Furthermore,
it clarifies that the use of the terminology “indigenous peoples and local communities” in future
decisions and secondary documents does not constitute a context for the purpose of
interpretation of the CBD as provided for in article 31(2), of the VCLT. This however, is

%9 See CBD, Preamble, Article 8(j), Article 17(2), Article 18(4).

90 United Nations, ‘Permanent Forum on Indigenous Issues Report on the tenth session’ (2011) UN Doc
E/2011/43-E/C.19/2011/14, para 26.

%l Conference of the Parties to CBD Decision XII/12F (13 October 2014) UN Doc
UNEP/CBD/COP/DEC/XI1/12, Preamble.
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without prejudice to the interpretation or application of the Convention in accordance with
Article 31(3)(c) of the VCLT.%?

Nevertheless, the Nagoya Protocol on Access and Benefit-sharing refers to the United
Nations Declaration on the Rights of Indigenous Peoples in its Preamble, and several COP
decisions, %3 guidelines®* and tools include similar references, as well as the terms “indigenous
peoples and local communities”. And in an apparent rebuke to its own previously agreed
position, COP decision 15/4 which adopts the new Kunming-Montreal GBF consistently refers
to “indigenous peoples and local communities” throughout the text and the new Targets. This
is a very welcome development which shows how instrumental the CBD COP has been in

fleshing out the rights of Indigenous peoples and local communities.

4.1.2. Conceptual differences and importance of the relationship to land

The CBD does not define the terms “indigenous and local communities” or “indigenous
peoples and local communities”, and there is currently no internationally agreed definition of
either terms. Moreover, the CBD’s Ad Hoc Open-ended Working Group on Article 8(j) and
Related Provisions concluded that a definition of the terms was not recommended.®*® Whilst
there is some concern that a definition may be too restrictive,%® this decision is also illustrative
of the tensions that persist around the issue of indigenous peoples’ rights in CBD negotiations.

The African Commission through its Working Group of Experts on Indigenous
Populations/Communities has set out four criteria for identifying indigenous peoples. These
are based on those identified in 1996 by Erica-Irene Daes, the former chairperson of the United
Nations Working Group on Indigenous Populations®’ and include the occupation and use of a
specific territory; the voluntary perpetuation of cultural distinctiveness; self-identification as a
distinct collectivity, as well as recognition by other groups; an experience of subjugation,

marginalisation, dispossession, exclusion or discrimination. The Working Group also
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identified some additional characteristics of African indigenous groups: they are “first and
foremost (but not exclusively) different groups of hunter-gatherers or former hunter-gatherers

7958

and certain groups of pastoralists”®® and “the survival of their particular way of life depends

on access and rights to their traditional land and the natural resources thereon”.%%°

The Ad Hoc Open-Ended Inter-Sessional Working Group on Article 8(j) provided some
clarifications on the identification of local communities.®® These include inter alia, self-
identification as a local community, lifestyles that are linked to the use of and dependence on
biological resources and linked to the sustainable use of nature and biodiversity, occupation of
a “definable territory” traditionally occupied and/or used, permanently or periodically,
traditional knowledge, and vulnerability to outsiders and little concept of intellectual property
rights. While these characteristics are not cumulative and do not constitute legally established
criteria for the identification of local communities, they provide useful guidance to CBD Parties
and the broader international communities including providers of ODA on how to identify
these communities and how to protect and respect their rights in the implementation of the
CBD. In particular, it sheds some light in the context of the Parties’ obligation to recognise and
respect the right to free, prior and informed consent of local communities with regard to
decisions related to biodiversity, including protected areas, to demarcate protected areas on
lands and waters traditionally occupied or used by them, and to involve them in their
management.®? The donor community is requested to provide legal assistance and make
trainings available for local communities on their legal status, including the right to self-
identify, and human rights. 62

While the CBD focuses on the terms “indigenous peoples and local communities”,
human rights bodies are progressively expanding and refining the criteria that can be used for
determining who is entitled to the human rights protections afforded by IHRL to communities
who depend on their environment for their survival. The 2018 Framework Principles refer to
traditional communities to describe “communities that do not self-identify as indigenous but

may also have close relationships to their ancestral territories and depend directly on nature for

98 See African Commission on Human and Peoples’ Rights (ACHPR) and International Work Group for
Indigenous Affairs, ‘Report of the African Commission’s Working Group of Experts on Indigenous
Populations/Communities’ (2005) 89.

99 Ibid.
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their material needs and cultural life.”%3 It acknowledges that the obligations owed to these
traditional communities are not always identical to those owed to indigenous peoples®* but
that these include at a minimum:
“(a) Recognizing and protecting their rights to the lands, territories and resources that they have
traditionally owned, occupied or used;
(b) Consulting with them and obtaining their free, prior and informed consent before relocating
them or taking or approving any other measures that may affect their lands, territories or
resources;
(c) Respecting and protecting their traditional knowledge and practices in relation to the
conservation and sustainable use of their lands, territories and resources;
(d) Ensuring that they fairly and equitably share the benefits from activities relating to their
lands, territories or resources.”%6°

The United Nations Declaration on the Rights of Peasants and Other People Working
in Rural Areas (UNDROP) captures “any person who engages or who seeks to engage alone,
or in association with others or as a community, in small-scale agricultural production for
subsistence and/or for the market, and who relies significantly, though not necessarily
exclusively, on family or household labour and other non-monetized ways of organizing
labour, and who has a special dependency on and attachment to the land.”%®® This attachment
to the land what an important factor in the Inter-American Court of Human Rights’ case of
Saramaka People v. Suriname, in which the court highlighted that the unique relationship of
communities with their ancestral lands from which they derive both their means of subsistence
and their cultural identity®®’ is a key factor for determining the obligation of States to protect
the property rights of communities who are not indigenous to the region they inhabit,%? in this

case Afro-descendant tribal communities. 69

4.1.3. CBD States Parties’ obligations under Article 8(j)
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HR, para 82.

98 |bid, para 79.

99 |bid, para 84.

168



The CBD regime has seen a dynamic evolution that has built important linkages with
the human rights of Indigenous peoples and local communities, particularly through the
activities of the working group on Acrticle 8(j). This working group was established to promote
the implementation of Article 8(j) and its related provisions, providing guidance to Parties in
relation to their obligation to respect, preserve and maintain the knowledge, innovations and
practices of Indigenous peoples and local communities embodying traditional lifestyles
relevant for the conservation and sustainable use of biological diversity. The relationship
between the CBD and IHRL has progressively become more evident and plain-spoken, starting
with Decision V/16 on the Programme of Work on the Implementation of Article 8(j) which
takes note of the existing declarations and international conventions relevant to
Indigenous peoples and local communities to the extent that they relate to the
conservation and sustainable use of biodiversity.®® The COP has played an instrumental
role in guiding the practice of States in relation to the recognition and protection of their rights
to the lands, territories and resources that they have traditionally owned, occupied or used,®"
their consultation and FPIC;°"2 the protection of their traditional knowledge;®”® and cultural,

environmental and social impact assessments.®’#

4.1.3.1.The Voluntary guidelines on safeguards in biodiversity financing mechanisms

The voluntary guidelines on safeguards in biodiversity financing mechanisms were
developed pursuant to Goal 4 of the CBD’s 2011-2020 strategy for resource mobilisation,
which committed parties to “[e]xplore new and innovative financial mechanisms at all levels
with a view to increasing funding to support the three objectives of the Convention”.®”® The
growing awareness of the negative impacts of biodiversity finance accelerated the need for
parties to identify solutions to address them. They take inspiration from the safeguards already

developed under the UNFCCC, particularly those introduced under REDD+ to avoid
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Annex I11.

972 Mo’otz Kuxtal Voluntary Guidelines (2019).

973 Akweé: Kon guidelines (2004).

974 Ibid.

%5 CBD, ‘Discussion Paper: Safeguards for Scaling-Up Biodiversity Finance and Possible Guiding Principles’ (7
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detrimental effects for the environment or the local population.®’® Since its first introduction
by the World Bank in the 1970s, the concept of “safeguard” has been consistently associated
with social-environmental concerns, which have a clear connection with issues of rights of
Indigenous peoples, property rights, cultural rights and rights over natural resources
generally.%”

The Guidelines were adopted at COP 12 in 2014 under the topic of resource
mobilisation,®’® which is evidence of at least two major developments within the COP. First,
these guidelines are the latest of a series of CBD guidelines that show an increasing
understanding and recognition of the interdependency between biodiversity and human rights.
Indeed, they consolidate some of the progress made in previous guidelines, developed in the
context of Article 8(j). In particular, they reaffirm the need for impact assessments and
safeguards to not only avoid or mitigate unintended impacts on the rights and livelihoods of
Indigenous peoples and local communities but also to maximise the opportunities to support
them.%”® They also reiterate the need to respect the free prior informed consent, prior informed
consent or approval and involvement of Indigenous peoples and local communities, in line with
the Mo’otz Kuxtal Voluntary Guidelines.® These new Guidelines however, go a step further
in consolidating the integration of human rights into safeguard mechanisms, by encouraging
the incorporation of CBD decisions, guidance and principles in the design of biodiversity
safeguard mechanisms. Crucially, they also explicitly refer to the need for these mechanisms
to be in line with the United Nations Declaration on the Rights of Indigenous Peoples®! and
other human rights instruments, %82 including the Convention on the Elimination of All Forms
of Discrimination against Women.®® Finally, the Guidelines also stress the need for safeguards
to include enforcement, evaluation and compliance mechanisms to ensure transparency and
accountability.%*

Second, the fact that these Guidelines were included under the thematic topic of
resource mobilisation shows an intention to systematise their use in the design of all

biodiversity-related safeguard mechanisms, including those of the GEF. In fact, in 2018 the
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COP explicitly requested the GEF to inform the COP about how it is taking into account the
voluntary guidelines on safeguards in biodiversity financing mechanism into the review and
upgrading of its social and environmental safeguards. %

At COP 14 in 2018, the COP highlighted the convergence that is emerging between the
existing processes for developing and/or improving safeguard systems of the financing
mechanisms and the Convention’s voluntary guidelines on safeguards in biodiversity financing
mechanisms. It further encouraged all similar processes to refer to the guidelines in order to
create an even greater convergence.?®® However, as will be discussed in Chapter 5, whilst the
GEF and its implementing agencies have undertaken reforms to update their social and
environmental safeguards, they continue to fall short of meeting the basic requirements of the
voluntary guidelines on safeguards in biodiversity financing mechanisms.

The COP requested the CBD Executive Secretary to consider the inclusion of specific
safeguards frameworks for Indigenous peoples and local communities, based on principles,
standards and guidelines adopted under the Convention within the post-2020 biodiversity
framework. %7 These should also address any additional gaps identified, including gender
equality considerations.®® However, neither the Report of the Open-Ended Working Group of
the Post-2020 Global Biodiversity Framework on its Third Meeting®®® nor the First draft of the
post-2020 global biodiversity framework®® made any reference to the voluntary guidelines on
safeguards in biodiversity financing mechanisms. The Kunming-Montreal GBF still does not
contain any reference to the guidelines. These documents however, do show a growing

convergence between the CBD regime and human rights.

4.1.3.2.Mo’otz Kuxtal Voluntary Guidelines

The Voluntary guidelines for the development of mechanisms, legislation or other
appropriate initiatives to ensure the “prior and informed consent”, ‘‘free, prior and informed
consent” or “approval and involvement”, depending on national circumstances, of indigenous

peoples and local communities for accessing their knowledge, innovations and practices, for
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fair and equitable sharing of benefits arising from the use of their knowledge, innovations and
practices relevant for the conservation and sustainable use of biological diversity, and for
reporting and preventing unlawful appropriation of traditional knowledge, were adopted by
the COP in December 2016. These guidelines were developed pursuant to decision XI11/12 D
to contribute to the work under the CBD and the Nagoya Protocol.®®* While the title itself
reflects the political tensions around the use of UNDRIP language,®® they nonetheless seek to
establish safeguards for the protection of Indigenous peoples’ and local communities’ right to
give or withhold consent or approval to potential users of traditional knowledge.

Under the guidelines, consent or approval is defined as the agreement of the Indigenous
peoples and local communities who are holders of traditional knowledge — or the competent
authorities of those Indigenous peoples and local communities, as appropriate — to grant access
to their traditional knowledge to a potential user. It includes the right not to grant consent or
approval.®® Importantly, the guidelines clarify that the process of seeking FPIC or approval by
Indigenous peoples and local communities is “a continual process of building mutually
beneficial, ongoing arrangements between users and holders of traditional knowledge of
Indigenous peoples and local communities, in order to build trust, good relations, mutual
understanding, intercultural spaces, knowledge exchanges, create new knowledge and
reconciliation and includes the full and effective participation of Indigenous peoples and local
communities, taking into account national legislation and customary laws, community
protocols and practices of Indigenous peoples and local communities and should underpin and
be an integral part of developing a relationship between users and providers of traditional
knowledge.”®* This suggests that the consent or approval process should extend beyond the
point of agreement, should the affected community choose to give consent to a project going
ahead. The guidelines however, do not clarify whether this collaborative process should apply
retroactively to past consent or approval seeking procedures in projects that have been
approved and are still running. This point would need to be further clarified by the COP, or by
country Parties in their national legislation governing free, prior and informed consent, and by

development agencies and multilateral organisations that provide biodiversity-related ODA, in

91 Mo’otz Kuxtal Voluntary Guidelines (2019) para. 2.

992 See Elisa Morgera, ‘Reflections on 2016 UN Biodiversity Conference (Part II): assessing the Mo otz kuxtal
guidelines on benefit-sharing from the use of traditional knowledge’ (BeneLex Blog, 1 March 2017)
<https://benelexblog.wordpress.com/2017/03/01/reflections-on-2016-un-biodiversity-conference-part-ii-
assessing-the-mootz-kuxtal-guidelines-on-benefit-sharing-from-the-use-of-traditional-knowledge/> Accessed 27
November 2023.

998 Mo’ otz Kuxtal Voluntary Guidelines (2019) para 7(d).

94 Ibid, para 8.
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their risk assessment frameworks. While it is perhaps unlikely that such an interpretation would
be retained, it would nonetheless strengthen the bargaining power of communities after the

approval process, and allow for adjustments to take place as the project evolves.

4.1.3.3.The Akwé: Kon guidelines

The Akwé: Kon Guidelines were endorsed by the COP in 2004°% and represent an
important step forward in recognising the interdependency between biodiversity and human
rights. They bring out the dangers of applying the biodiversity regime without any regard for
the human rights of Indigenous peoples, while at the same time emphasising the positive
impacts of applying a mutually supportive approach between the two regimes through impact
assessment procedures and methodologies.®® Their development was brought about by
violations of the human rights of Indigenous peoples across the world. These violations are
broad and include the expropriation of land, the forced displacement of people, the denial of
self-governance, a lack of access to livelihoods and the loss of culture and spiritual sites, as
well as the non-recognition of their own authorities and the denial of access to justice and
reparation, including restitution and compensation.®®” In Decision VII/16 F, the COP
acknowledged the potentially negative long-term impacts of development projects on
Indigenous and local communities,*®® and stressed that developments should be implemented
in a manner that is consistent with international law and with other international
obligations.®® Notably, the COP recognised that the conduct of impact assessments within
an integrated process increases the effectiveness of the involvement of Indigenous and
local communities,!®® thus indirectly recognising the role of impact assessments in
supporting the implementation of human rights instruments.

The guidelines set out procedural guidance to ensure that conservation activities do not
interfere with any of the core aspects protected by international human rights instruments,
including inter alia access to land and natural resources by Indigenous peoples, women’s

rights, health and livelihoods.%! Just like other CBD guidance documents, the guidelines are

995 Akweé: Kon guidelines (2004) para 1.

9% |bid, Preamble.

97 See UNGA, ‘Report of the Special Rapporteur of the Human Rights Council on the rights of indigenous
peoples, Victoria Tauli-Corpuz’ (2016) UN. Doc A/71/229, para 9.

9% Akwé: Kon guidelines (2004) Preamble.

%9 1hid.

1000 1hjd.
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voluntary and were developed to serve as guidance for Parties and Governments, subject to
their national legislation, in the development and implementation of their impact assessment
regimes. 1% However, in Decision VI1/16 F the COP clarified that they are addressed to
Parties, %% NGOs and 1GOs,%% and international funding and development agencies, %%
which includes the GEF.

The guidelines mark a very important shift from a traditional risk management
approach to a more proactive approach through the concept of benefit sharing. They show
that impact assessment methodologies should not only minimise the negative impacts of
development projects on Indigenous peoples and local communities, but also help identify
ways to ensure that these communities benefit from these development projects. 100
Whilst assessment procedures should continue to identify negative changes on inter alia,
access to biological resources for livelihoods, traditional systems of land tenure and other uses,
local economic aspects, gender equality, health, social cohesion, and traditional lifestyles,%’
they should also identify tangible benefits to Indigenous peoples and local communities.
These include the creation of non-hazardous jobs, the provision of viable revenue from the
levying of appropriate fees from beneficiaries of such developments, access to markets and
diversification of income opportunities. 0%

Providers of ODA, including GEF implementing agencies have an important role to
play in facilitating the implementation of the Guidelines. In particular, they should facilitate
the clarification of legal responsibilities, particularly with regard to matters that may arise
during the conduct of cultural, environmental and social impact assessments, including
enforcement, liability and redress measures,®® and provide financial, technical and legal
support to Indigenous peoples and local communities and relevant national organisations to
enable them to participate fully in all aspects of national impact assessments.*%1° In so doing,
they should take into account the rights of Indigenous peoples and local communities over
lands and waters traditionally occupied or used by them and the associated biological

diversity.1%! They should also make sure that Indigenous peoples and local communities have

1002 1hid, para 1.
1003 1hid, para 2.
1004 1hid, para 6.
1005 1hid, para 8.
1008 1hid, para 40.
1007 |bid, para 43.
1008 | pid, para 40.
1009 | bid, para 58.
1010 |bid, para 70.
1011 1hid, para 57.
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the necessary support and capacity to formulate their own community development plans. This
includes the development of mechanisms for strategic environmental assessment that are in
line with their development plans.19? Of course, providers of ODA should respect these plans
in the design and implementation of the projects they finance.

4.1.3.4.The Addis Ababa Principles and Guidelines for the Sustainable Use of
Biodiversity

These guidelines were requested by the COP in order to operationalise the concept of
sustainable use of the components of biological diversity. They contain practical principles and
operational guidelines to advise CBD Parties in their efforts to achieve the sustainable use of
biological diversity, within the framework of the ecosystem approach.'®® The guidelines
clarify that these principles are interdependent and should be read together.'®4 These
guidelines contribute to the realisation of IHRL in the context of CBD implementation by
recognising the need for a governing framework consistent with international and national
laws. Local users of biodiversity components should be sufficiently empowered and supported
by rights to be responsible and accountable for use of the resources concerned. It stems from
the recognition that sustainability is “generally enhanced” if Governments recognise and
respect the “rights” or “stewardship” authority, responsibility and accountability to the people
who use and manage the resource, which may include Indigenous peoples and local
communities, private landowners, conservation organisations and the business sector. They
also recognise the need for resource users to participate in decision making about the resource
use and have the authority to carry out any actions arising from those decisions.*?*> Another
important contribution of these guidelines to the relationship between human rights and
biodiversity is the recognition that natural resource management regimes are enhanced when
they benefit local communities. As such, they encourage Parties and “other stakeholders” to
adopt policies and regulations that ensure that Indigenous peoples and local communities and
local stakeholders who are engaged in the management of a resource for sustainable use receive
an equitable share of any benefits derived from that use, taking into account monetary and non-
monetary benefits.’%%® As implementing agencies of the GEF, the World Bank, UNDP and

1012 | pid, para 55.

1013 Addis Ababa Principles and Guidelines, Preamble.
1014 Ibid, Annex I, para 1.

1015 |bid, Principle 2.

1018 1hid, Principle 12.
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UNEP are important stakeholders who should ensure their projects are consistent with the

guidelines.

4.2. Human rights in the Kunming-Montreal Global Biodiversity Framework

In addition to clarifying the nature of State obligations under Article 8(j), the CBD COP
made some important strides in acknowledging their obligation to respect, protect and fulfil
the human rights of women, children, persons with disabilities and human rights defenders.
This Subsection starts by reflecting on the preparatory process in the lead up to the recognition
of a human rights-based approach in the Kunming-Montreal GBF before delving into the
recognition by the COP of the rights of specific groups.

4.2.1. The rights of Indigenous peoples and local communities

In a major breakthrough, the new Framework openly acknowledges that the
implementation “must ensure that the rights, knowledge, including traditional knowledge
associated with biodiversity, innovations, worldviews, values and practices of Indigenous
peoples and local communities are respected, and documented and preserved with their free,
prior and informed consent, including through their full and effective participation in decision-
making, in accordance with relevant national legislation, international instruments, including
the United Nations Declaration on the Rights of Indigenous Peoples, and human rights law.” 1017

This recognition is the latest step in the gradual permeation of human rights law into
biodiversity processes. An effort was made to integrate the respect for the rights of Indigenous
peoples and local communities across targets. This includes inter alia, Target 1 halting the loss
of areas of high biodiversity importance,'9'8 Target 3 on protected areas,*?*® Target 5 on the
use, harvesting and trade of wild species, %% and Target 22 on representation and participation
in decision-making, access to justice and information and the protection of environmental
human rights defenders.1%?! Target 21 also recognises the need to apply FPIC in access to

traditional knowledge, innovations, practices and technologies.0%

1017 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, Annex,
Section C(7)(a).

1018 | pid, Section H(1).

1019 |pjd.

1020 |pjd.

1021 | bid, Section H(3).

1022 1pid.
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4.2.2. Recognition of the human rights-based approach

The preparatory process leading to the adoption of the new Framework was heavily
influenced by the work of the Working Group on Article 8(j)!%?® and reflects the growing
consensus on the human rights dimensions of the conservation and sustainable use of biological
diversity.%24 The Human Rights Council Resolution 46/7 on human rights and the environment
adopted in March 2021 encouraged the parties to the CBD to take into consideration a human
rights-based approach in the context of conserving, restoring and sustainably using biodiversity
in the post-2020 global biodiversity framework.1%% This recommendation was taken up in the
preparatory documents which express the need for the new framework to be aligned, consistent
and avoid duplication with other relevant processes, including the 2030 Agenda for Sustainable
Development, the Rio conventions and the various other biodiversity-related multilateral
environmental agreements.'%%¢ Importantly, they also stress the need for the new Framework
to be aligned with human rights instruments such as the Universal Declaration of Human
Rights, the Convention on the Elimination of All Forms of Discrimination against Women, the
United Nations Declaration on the Rights of Indigenous Peoples and the United Nations
Human Rights Council’s Framework Principles on Human Rights and the Environment. 1027

In its initial version, the draft of the new framework contained a politically ambitious
target to ensure by 2030 “the respect, protection and fulfilment of the (human) right to a
healthy, clean, safe and sustainable environment and its ecosystems for present and future
generations, through effective laws, policies and institutions implementing the three CBD
objectives, including full and meaningful participation in decision-making and access to
information and justice, in compliance with IHRL and standards.”10%

However, the zero draft of the Post-2020 GBF from August 2020 did not retain this
proposal. Instead, it outlined a theory of change which acknowledged the need for appropriate
recognition of human rights standards such as gender equality and the full and effective

participation of Indigenous peoples and local communities. Importantly, the implementation

1023 CBD, ‘Second Synthesis of Views of Parties and Observers on the Scope and Content of the Post-2020 Global
Biodiversity Framework’ (23 May 2019), UN Doc CBD/POST2020/PREP/1/INF/2, para 73.

1024 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59.

1025 HRC, ‘Human rights and the environment’ (2021) UN Doc A/HRC/RES/46/7, Preamble.

1026 CBD, ‘Second Synthesis of Views of Parties and Observers on the Scope and Content of the Post-2020 Global
Biodiversity Framework’ (23 May 2019), UN Doc CBD/POST2020/PREP/1/INF/2, para 73.

1027 1hid.

1028 |hid, Annex, para 17.
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of the framework was to be carried out taking a rights-based approach.%?® The Special
Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean,
healthy and sustainable environment, David R. Boyd, noted in his 2020 report that the post-

2020 GBF should explicitly endorse a rights-based approach in order to achieve rapid and

1030
In

ambitious progress in the protection, conservation and sustainable use of biodiversity.
addition, it recommended that all persons should have the right to a safe, clean, healthy and
sustainable environment, prioritise actions that achieve multiple benefits for human rights
concurrently, such as ecological restoration initiatives that reduce poverty, improve food
security, protect nature and address climate change. %! Importantly the report stressed the
need for the Post-2020 GBF to require a rights-based approach to implementing and developing

National Biodiversity Strategy and Action Plans.0%2

4.2.3. The rights of women

The global environmental crisis has a disproportionate impact on women and girls
owing to the persistence of gender-based stereotypes, biases, inequalities and discrimination
which “profoundly restrict” women and girls’ enjoyment of the right to a clean, healthy and
sustainable environment.1%33 This situation has a cascading effect on their rights to life, health,
adequate housing, food, water, sanitation, education and an adequate standard of living,
cultural rights and children’s rights.1%3* In addition, these effects are felt even more strongly by
women and girls who may be vulnerable and marginalised as a result of their race, age, sexual
orientation, migrant or refugee status or disability.'*® The UN Special Rapporteur David Boyd,
noted that States have an obligation to implement rights-based approach to addressing the
impacts of the biodiversity crisis and to accelerate gender equality related to environmental

decision-making and benefit-sharing processes and outcomes.%% Drawing from previous work

1025 CBD, ‘Update of the Zero Draft of the Post-2020 Global Biodiversity Framework’ (17 August 2020) UN Doc
CBD/POST2020/PREP/2/1, para 7.

1030 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, David R. Boyd, Human rights depend on a healthy biosphere’
(2020) UN Doc A/75/161, para 86.

1031 1hid, para 88.

1032 1hid, para 88(e).

1033 HRC, “Women, girls and the right to a clean, healthy and sustainable environment, Report of the Special
Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment, David R. Boyd’ (2022) UN Doc A/HRC/52/33, para 13.

1034 |
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on the right to a clean, healthy and sustainable environment, the UN Special Rapporteur
confirmed that the obligation of States to mobilise the maximum available financial resources
in their gender-transformative actions to respect, protect and fulfil the right to a clean, healthy
and sustainable environment. %%’

In line with this recommendation, the new Framework now contains a Target focusing
specifically on the need to implement a gender-responsive approach to the implementation of
the new Framework, in order to achieve gender equality, the recognition of their equal rights
and access to land and natural resources, and their full, equitable, meaningful and informed
participation and leadership at all levels of action, engagement, policy and decision-making
related to biodiversity.19%8 COP 15 also saw the adoption of a Gender Plan of Action,%° which
recognises the synergies between gender equality and the conservation, sustainable use and the
fair and equitable sharing of benefits arising from the utilisation of genetic resources.%4
Importantly, the action plan is expected to be implemented through a human rights-based
approach, using international human rights instruments and mechanisms, including the
Convention for the Elimination of All Forms of Discrimination Against Women as
“guidance”.1%4! Whilst this is a welcome step forward, the choice of the word “guidance” may
be an indication of the Parties’ lack of consensus on the issue of recognising the binding nature

of human rights obligations in relation to gender equality.

4.2.4. The rights of children, persons with disabilities and environmental human rights
defenders

Environmental harm has been shown to interfere with the full enjoyment of a vast range
of the rights of children, including their rights to life, health, development, an adequate standard
of living, play and recreation.'%*? Due to their particular vulnerability to environmental
degradation,1%* States have heightened obligations to take effective substantive measures to
protect children from environmental harm, including by ensuring that their best interests are a

primary consideration with respect to all decision-making that may cause them environmental

1037 | bid.

1038 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, Annex,
Section H(3).

1039 Conference of the Parties to CBD Decision 15/11 (19 December 2022), UN Doc CBD/COP/DEC/15/11.

1040 | pid, para 2(a).

1041 | bid, para 2(c).

1042 HRC, “Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H Knox’ (2018) UN Doc A/HRC/37/58, para 31.

1043 |bid, para 15.
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harm.1%4 States have procedural obligations that relate to children’s access to information,
participation and remedy, and substantive obligations, including the obligation to ensure that
the best interests of children are a primary consideration; and obligations of non-
discrimination.2%4® In addition, States should never take retrogressive measures.'046

Persons with disabilities face barriers in accessing emergency information, transport,
shelter and relief. 1047 States have the obligation to prevent discrimination and to provide equal
access to environmental benefits.1%48 When it comes to protecting human rights defenders,
States should adopt and implement laws that protect human rights defenders in accordance with
the international human rights standards set out in international and regional instruments.1%4°
These include the Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms and the Escazi Agreement'%? in Latin America and the Caribbean.

Target 2022 of the Kunming-Montreal GBF commits Parties to “[e]nsure the full,
equitable, inclusive, effective and gender-responsive representation and participation in
decision-making, and access to justice and information related to biodiversity by indigenous
peoples and local communities, respecting their cultures and their rights over lands, territories,
resources, and traditional knowledge, as well as by women and girls, children and youth, and
persons with disabilities and ensure the full protection of environmental human rights
defenders.” The recognition of the rights of these groups has direct implications for resource
mobilisation and the provision of biodiversity-related ODA. While the discussions
acknowledged the need for financial resources to support the work of indigenous peoples and
local communities directly,%! this point was not discussed substantively and the new resource

mobilisation strategy fails to integrate these issues.

4.3.GEF obligation to comply CBD COP guidance

1044 1bid, para 72.

1045 1hid, para 38.

1046 |hid, para 72.

1047 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, para 41(f).

1048 1hid, para 7.

1049 | pid, para 11.

1050 Regional Agreement on Access to Information, Public Participation and Justice in Environmental Matters in
Latin America and the Caribbean, UNTS 3398. Adopted 04/03/2018, entered into force 22 April 2021.

1051 Conference of the Parties to CBD Decision X/2 (29 October 2010), UN Doc UNEP/CBD/COP/DEC/X/2,
Annex, para 20.

180



As was discussed in Chapter 2, the GEF operates under the authority and guidance of
the CBD COP%2 and is regularly requested to take action and integrate some of the normative
work developed under the aegis of Article 8(j) and beyond. These soft law instruments
developed to facilitate the implementation of the Convention reflect the gradual permeation of
human rights considerations into the CBD regime. These developments extend to the financial
mechanism, particularly since the commitment of CBD Parties to implement the Kunming-
Montreal GBF through a human rights-based approach.%3 As such, the GEF’s policies,
safeguards and operational modalities should reflect this gradual shift and ensure that the
Implementing and Accredited Agencies that make up the GEF partnership apply this guidance
too.

COP guidance to the financial mechanism is provided through different means, either
directly through targeted requests to introduce specific points into the GEF’s operational
modalities, or indirectly. Compliance with this guidance is regularly assessed by the COP and
corrective actions may be taken to improve the effectiveness of the financial mechanism. This
entails an obligation for the GEF to apply the guidance developed through the normative
process of the COP, including the voluntary guidelines developed under CBD Atrticle 8(j). This
Section first examines the nature of the direct guidance provided by the CBD COP to the GEF
before turning to the more indirect type of guidance which includes the guidelines issued under

Article 8(j) and the guidance on the human rights of specific groups.

4.3.1. Direct guidance to the GEF

The MoU between the CBD COP and the GEF Council clarifies that the COP
determines the policy, strategy, programme priorities and eligibility criteria for access to
and utilisation of financial resources available through the financial mechanism,
including the monitoring and evaluation on a regular basis of how these resources are
spent.1%* As such, CBD COP decisions regularly request the GEF to incorporate new measures
and guidance documents adopted during Conferences. These instructions are provided with a
varying degree of flexibility, ranging from clear new operational parameters, to requests to

consider how to implement new guidance and to report to the COP on progress.

1052 CBD, Atrticle 21(1).
1058 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, Annex,

para 7(g).
1054 Conference of the Parties to CBD Decision 111/8 (11 February 1997), UN Doc UNEP/CBD/COP/DEC/I1I/8,

para 2.1.
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In 2004, the COP provided guidance to the GEF in the form of an instruction to “provide
financial resources to developing country Parties, taking into account the special needs of the
least developed countries and the small island developing States amongst them, for country-
driven activities and programmes, consistent with national priorities and objectives and in
accordance with the mandate of the Global Environment Facility, recognizing that economic
and social development and poverty eradication are the first and overriding priorities of
developing countries”.1% The COP regularly reminds the GEF that the provision of financial
resources under the financial mechanism is to be for country-driven activities and programmes
that are consistent with national priorities and objectives.'%® This would include the
implementation of CBD’s provisions as well as CBD COP decisions.

In addition, the COP requires the GEF to strengthen cooperation and coordination
among funding partners at the regional and subregional levels, taking into account the Paris
Declaration on Aid Effectiveness.%’ In other important direct instructions, the COP requested
the GEF to consider how to integrate the VVoluntary Guidelines on Safeguards for Biodiversity
Financing Mechanisms into the review and upgrading process of its social and environmental
standards.1%® At COP 15, the Parties consolidated their guidance to the GEF, highlighting
certain priorities and retiring previous decisions.1®° This has become a regular practice since
COP 10 and it occurs every four years.1% Concomitantly to its direct guidance, the GEF must

also incorporate COP indirect guidance from various sources.

4.3.2. Indirect guidance

In accordance with the Memorandum of Understanding, the GEF must finance
activities that are “in full conformity” with the guidance provided to it by the COP.1%!

This includes “any other matter relating to Article 21”.1%2 This should be read in

1055 Conference of the Parties to CBD Decision VI1/20 (13 April 2004), UN Doc UNEP/CBD/COP/DEC/VI11/20,
para 2.

1056 1hid, para 22.

1057 Conference of the Parties to CBD Decision IX/11 (9 October 2008), UN Doc UNEP/CBD/COP/DEC/IX/11,
Annex, Goal 5.

1058 Conference of the Parties to CBD Decision 14/15 (30 November 2018), UN Doc CBD/COP/DEC/14/15, para
6.

1059 Conference of the Parties to CBD Decision 15/15 (19 December 2022), UN Doc CBD/COP/DEC/15/15, para
9.

1060 Conference of the Parties to CBD Decision 15/10 (19 December 2022), UN Doc CBD/COP/DEC/15/10, para
11.

1061 Conference of the Parties to CBD Decision 111/8 (11 February 1997), UN Doc UNEP/CBD/COP/DEC/I1I/8,
Annex, para 2.1.

1062 1hid, para 2.1(f).
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conjunction with Article 23(a)(i) which mandates the COP to “consider and undertake any
additional action that may be required for the achievement of the purposes of this Convention
in the light of experience gained in its operation”. In pursuance of this function, the COP adopts
decisions on aspects linked to the implementation of the Convention, including decisions on
resource mobilisation'%2 and guidance issued on the basis of specific articles such as Article
8(j).

Whilst direct instructions provide a clear legal basis for the GEF to take action, other
forms of COP guidance do not target the GEF specifically and have a broader intended
audience. This guidance typically applies to CBD Parties, civil society, the private sector,
multilateral agencies and donors. COP decisions endorsing voluntary guidelines include the
Mo’otz Kuxtal Voluntary Guidelines, the Akwe: Kon guidelines and the Voluntary guidelines
on safeguards in biodiversity financing mechanisms. In addition, the CBD COP provides
regular guidance on gender mainstreaming,'%®* children and the youth,%® persons with
disabilities'®® and human rights defenders.'%’ This guidance should be incorporated into GEF
policies, guidelines and operational modalities as part of the GEF’s obligation to incorporate
guidance from the COP fully, and on an on-going basis to ensure that the objectives of

the Convention are addressed. 0%
5. Conclusions
This Chapter demonstrated that CBD Parties have procedural and substantive

biodiversity-related human rights obligations in the provision of financial assistance which

translate into a responsibility for GEF implementing agencies to respect, protect and fulfil these

1063 See Conference of the Parties to CBD Decision X/3 (29 October 2010), UN Doc UNEP/CBD/COP/DEC/X/3.
See also CBD, ‘Recommendation adopted by the Subsidiary Body on Implementation on resource mobilization’
(28 March 2022) UN Doc CBD/SBI/REC/3/6.

1064 See Conference of the Parties to CBD Decision X/19 (29 October 2010), UN Doc
UNEP/CBD/COP/DEC/X/19; Conference of the Parties to CBD Decision XI/9 (5 December 2012), UN Doc
UNEP/CBD/COP/DEC/XI/9; Conference of the Parties to CBD Decision XI1/7 (17 October 2014), UN Doc
UNEP/CBD/COP/DEC/XII/7; Conference of the Parties to CBD Decision 14/18 (30 November 2018), UN Doc
UNEP/CBD/COP/DEC/14/18; Conference of the Parties to CBD Decision 15/11 (19 December 2022), UN Doc
UNEP/CBD/COP/DEC/15/11.

1085 See Conference of the Parties to CBD Decision XI/8 (5 December 2012), UN Doc
UNEP/CBD/COP/DEC/X1/8, Part B; Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN
Doc CBD/COP/DEC/15/4, Target 22.

1066 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, Target
e I,

1068 Conference of the Parties to CBD Decision 11/6 (30 November 1995), UN Doc UNEP/CBD/COP/DEC/I11/6,
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rights through the implementation of a human rights-based approach. More specifically, this
Chapter provides an original contribution to the emerging body of evidence gathered by the
successive Special Rapporteurs on the issue of human right obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment. While these works provide a
remarkable framework to understand the obligations of States in relation to the delivery of
financial assistance, the implications of these human right obligations in the context of the
delivery of financial assistance through the CBD’s financial mechanism had yet to be addressed
in academic literature.

As a first conclusion, the human right to a clean, healthy and sustainable environment
builds a bridge between the biodiversity and human rights regime which carries over into the
CBD’s financial mechanism. Indeed, the obligation for developed country Parties to provide
new and additional financial resources to developing countries includes an obligation to
mobilise the maximum available financial resources to respect, protect and fulfil the right to a
clean, healthy and sustainable environment in a non-retrogressive manner.

Second, the clarification by the Human Rights Committee that the protection of the
right to life includes an obligation to take measures for the achievement of broader
development goals such as the elimination of malnutrition and epidemics entails an obligation
for States to take measures for the conservation and sustainable use biodiversity for the purpose
of complying with their obligation to protect the right to life.

Third, while the responsibility of international organisations to respect and protect
human rights from violations in the implementation of their activities is well established in
international law, the issue of their responsibility to fulfil human rights remains poorly
understood. This Chapter contributes to the existing literature by clarifying that GEF
implementing agencies have a responsibility to fulfil human rights in the implementation of
their activities which is derived from the UN Charter and the human rights obligations of their
Member States. Indeed, States have a duty to ensure that the organisations that they are
members of have adequate frameworks and methodologies in place to fulfil the human rights
of individuals and communities that their project affect. It follows that the implementing
agencies that make up the GEF partnership have a responsibility to ensure that they have
adequate safeguards and frameworks in place to respect, protect and fulfil the human rights of
the individuals and communities affected by their projects and programmes.

Fourth, the CBD COP has been instrumental in clarifying the obligations of States in
the context of the implementation of Article 8(j) and IHRL. The guidance produced by the

COP draws from and contextualises the obligations of States in relation to the recognition and
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protection of lands and territories traditionally occupied by Indigenous Peoples, their
consultation, participation and FPIC, the design and implementation of cultural, environmental
and social impact assessments and the protection of traditional knowledge. In addition, the
Kunming-Montreal GBF recognises the rights of women, children, persons with disabilities
and human rights defenders. Crucially, it commits Parties to applying a human rights-based
approach to the implementation of the Framework. This commitment has important
implications for the GEF and its implementing agencies who will need to ensure that they have
the adequate safeguards and frameworks in place to respect, protect and fulfil these human
rights, and that these are in line with the CBD COP guidance in relation to the implementation
of Article 8(j) and IHRL.
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Chapter 5: Human rights and the GEF

1. Introduction

As set out in previous chapters, States have an obligation to provide financial assistance
to less economically advanced countries, to progressively achieve the full realisation of human
rights and the objectives of the CBD. To meet this obligation, States provide financial
assistance in the form of ODA which is channelled to the GEF and its implementing
agencies.1%® In addition, GEF implementing agencies have a responsibility to respect, protect
and fulfil human rights. Currently however, these agencies have yet to acknowledge their
responsibility to fulfil biodiversity-related human rights and rely on the use of social and
environmental safeguards and grievance mechanisms to avoid and mitigate social and
environmental impacts in the implementation of development projects.

As the largest multilateral trust fund for the generation of global environmental
benefits, the GEF provides funding for the implementation of projects in five key focus areas,
including biological diversity, climate change mitigation, land degradation, international
waters, chemicals and waste.1%° Its organisational structure is unusual, with UNDP, UNEP,
and the World Bank acting as its core implementing agencies, with the support of an ever
growing base of partner agencies hailing from the UN, MDBs, and civil society. The GEF
recently updated its Policy on Environmental and Social Safeguards for the purpose of
“anticipating, and then avoiding, preventing, minimizing, mitigating, managing, offsetting or
compensating any adverse impacts that GEF-financed projects and programs may have on
people or the environment throughout the project or program cycle”. By doing so, it aims to
enhance “the environmental and social outcomes of such projects and programmes”. 1% It sets
out mandatory requirements for identifying and addressing environmental and social risks and
impacts in GEF-financed projects and programmes.1°7?

This policy is part of a wave of reforms that is sweeping across development finance.
It follows in the footsteps of UNDP’s Social and Environmental Standards adopted in 2015,

1089 See Antonio Morelli, ‘International Financial Institutions and their Human Rights Silent Agenda: A Forward-
Looking View on the “Protect, Respect and Remedy” Model in Development Finance’ (2021) 36(1) American
University International Law Review 51-103, 64.

1070 GEF, ‘Instrument for the Establishment of the Restructured Global Environment Facility’ (2019), para 2.

071 GEF, ‘Updated Policy on Environmental and Social Safeguards’ (GEF/C.55/07/Rev.01, 2018).

1072 1hid, para 5.
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the World Bank’s new Environment and Social Framework that came into application in
October 2018, and UNEP’s Environmental, Social and Sustainability Framework of 2020.
These instruments show a marked difference in their approach to human rights, which is
evidence of the tensions between institutional frameworks and demands for increased
legitimacy. 1973

This Chapter contends that the current GEF architecture of policies and safeguards is
inconsistent with CBD COP guidance on human rights and should be reviewed to provide
appropriate support to CBD Parties in meeting their commitment to apply a human rights-based
approach to the implementation of the Kunming-Montreal GBF.1074

Part 2 examines the GEF’s relationship with human rights. It shows that the Facility’s
policies and operational modalities are geared towards the prevention of infringements to
human rights, through the use of social and environmental safeguards and redress mechanisms.
The use of safeguards and redress mechanisms alone does not provide a suitable approach to
ensure that GEF implementing agencies meet their responsibility to fulfil the rights of affected
stakeholders in the implementation of biodiversity-related projects. Part 3 examines the scope
and content of the human rights-related CBD COP guidance to the GEF. In particular, it
highlights some key requirements for the implementation of Article 8(j), the Gender Plan of
Action and Target 22 for persons with disabilities and human rights defenders. It delves into
the GEF’s social and environmental standards to find out to what extent these are compatible
with CBD COP guidance. It shows that these instruments fall short of complying with CBD
guidance in several areas. Part 4 provides some insights as to the degree of compatibility
between the implementing agencies’ social and environmental safeguards and the COP’s
guidance. Importantly, it shows that the varying degree of commitment to human rights in the
agencies’ frameworks creates disparities in the levels of human rights protections afforded to
individuals and communities under biodiversity projects. Finally, Part 5 considers the steps
that the GEF must take to operationalise the commitment of CBD Parties to applying a human

rights-based approach to the implementation of the Kunming-Montreal GBF.

2. GEF’s approach to human rights

1073 See Maria Cabrera Ormaza and Franz Ebert, ‘The World Bank, Human Rights, and Organizational Legitimacy
Strategies: The Case of the 2016 Environmental and Social Framework’ (2019) 32(3) Leiden Journal of
International Law 483.

1074 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, para

7(9).
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The extent to which biodiversity finance mechanisms acknowledge or address the
human rights risks and obligations associated with project development, implementation and
monitoring varies greatly.’°”> Unlike UN agencies, the GEF does not actively promote the
realisation of human rights. Instead, it uses traditional tools and mechanisms to address social
and environmental risks in the implementation of projects. These include a number of policies
and safeguards and a reliance on grievance mechanisms to avoid and redress harm. Subsections
2.1. and 2.2. first consider how the reliance of international organisations on social and
environmental safeguards and grievance mechanisms to avoid and mitigate risks to human
rights are an emanation of their well-established responsibility not to violate human rights.
Subsection 2.3. then turns to the GEF policies and safeguards and highlights the dissonance
between this risk avoidance approach and the consolidation in international law of the

interdependence between the realisation of human rights and the protection of the environment.

2.1.Safeguards and the responsibility not to cause harm

Environmental and social safeguards (ESS) have become a hallmark of development
practice and are now widely used by international organisations and development agencies to
provide assurances to donors and national constituents that the resources used to fund
development activities meet certain social and environmental standards. They are policies and
procedures designed to prevent or minimise negative impacts on the environment and on
people as a result of development projects. They typically require project developers to comply
with a set of minimum standards for environmental and social sustainability.

Safeguards were first introduced at the World Bank, following a series of controversial
projects in the 1970s and 1980s that led to the forced resettlement of people, land conflicts and
deforestation.'’® The safeguards were couched in a series of policies, including one on
involuntary resettlement®’” and one on Indigenous people'®’® that laid the foundations for a

more comprehensive set of tools and criteria to assess the impact of projects prior to their

1075 See HRC, ‘Promoting rights-based climate finance for people and planet’ (2018) UN Doc
A/HRC/WG.2/19/CRP.4, para 111.

1076 Kirk Herbertson, ‘Will Safeguards Survive the Next Generation of Development Finance?’ (2012)
International Rivers 8. See also Forest Peoples Programme, ‘Indigenous Peoples and the World Bank: Experiences
with Participation’ (2005).

1077 World Bank, ‘Operational Manual Statement 2.33 “Social Issues Associated with Involuntary Resettlement
in Bank-financed Projects™’ (1982).

1078 World Bank, ‘Operational Manual Statement 2.34 “Tribal People in Bank-financed Projects™ (1982).
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approval and funding.°”® With every new endorsement and implementation of projects, the
awareness of specific risks to people and the environment grew, leading the Bank to embark
on a “legalisation process”, at a time when Western powers — and the United States in particular
— dominated international relations in a unipolar form of multilateralism.2%° The economic and
geopolitical context at the time enabled Western legal systems and ideas to assert dominance
and influence in international law-making and bilateral law reform projects around the
world.%8 Philipp Dann and Michael Riegner explain that the context facilitated the emergence
of normative assumptions, including the belief that international authority could extend beyond
the State in furtherance of a common good, thus offering a normative justification for the
increased exercise of public authority by international institutions. 1082

The United States Congress played a key role in institutionalising the use of safeguards
and environmental impact assessments in development practice, with the adoption of the
“Pelosi Amendment” which made contributions to the World Bank’s International
Development Association (IDA) dependent on the introduction of environmental impact
assessments (EIAS) into the Bank’s procedures.% In addition, for the United States to support
a project, the EIA had to be made available to the board of directors, World Bank staff, civil
society organisations, and affected communities. This acted as an incentive for the World Bank
to adopt stricter criteria for the disbursement of funds to borrowers.%* These largely followed
the model provided by the American National Environmental Policy Act (NEPA)% of
1969.1086

In development finance, safeguards require governments that seek international
financing to follow a specific set of procedures to identify impacts, in order to assess and avoid
or mitigate environmental and social risks. Such procedures include, inter alia, carrying out
consultations with potentially affected communities, providing access to information, and
identifying ways to restore people’s livelihoods and reduce damage to the environment.

However, the traditional approach to safeguards is changing from a top-down approach to a

107 Kirk Herbertson, ‘Will Safeguards Survive the Next Generation of Development Finance?’ (2012)
International Rivers 8.

1080 philippe Dann and Michael Riegner, 'The World Bank’s Environmental and Social Safeguards and the
Evolution of Global Order' (2019) 32(3) Leiden Journal of International Law 537, 539.
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1083 |bid, 541.

1084 Kirk Herbertson, ‘Will Safeguards Survive the Next Generation of Development Finance?’ (2012)
International Rivers 8.

1085 National Environmental Policy Act of 1969, 42 U.S.C. §4321 et seq. (1969).

1086 See Philippe Dann and Michael Riegner, ‘The World Bank’s Environmental and Social Safeguards and the
Evolution of Global Order’ (2019) 32(3) Leiden Journal of International Law 537, 541.
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bottom-up one, with an increased respect for borrowers’ sovereignty and project ownership. 1%’

Rather than apply the set of procedures provided to them, the onus in on the governments to
demonstrate that their national safeguard systems are sufficiently robust to manage the
environmental and social risks of the development project.1%% This change is indicative of the
growing pressures from large borrower countries, such as China, India, and Brazil, which are
voicing legitimacy demands.1%%°

Although commonly used by development agencies to address legitimacy concerns and
avoid human rights violations, ESS lack the universality and legitimacy of international legal
instruments. Although some ESS frameworks involve multi-stakeholder consultations as part
of their development process,?®® most frameworks emerge out of an internal policy agenda
that may or may not be in line with IHRL. The World Bank’s original policies for instance did
not meet international law standards in relation to free, prior and informed consent or the CBD
requirement that benefit sharing be implemented whenever Indigenous peoples’ lands,
territories, natural, or cultural resources are affected.'®! The new Environmental and Social
Framework now requires consent but only in certain circumstances, such as when a project has
adverse impacts on land and natural resources subject to traditional ownership or under
customary use or occupation, when it causes the relocation of Indigenous Peoples/ Sub-Saharan
African Historically Underserved Traditional Local Communities, or when it has significant
impacts on their cultural heritage.0%?

The use of environmental and social safeguards is widely considered a good practice.
To prevent damage caused by lawful operational activities, international organisations should
assess the potential damage which these activities may cause prior to engaging in operational
activities, and keep it under review as the activity proceeds.'%® The ILA recommends that
international organisations should not undertake operational activities that risk causing

significant harm to the environment unless an impact assessment has been carried out.1%% In

Kirk Herbertson, ‘Will Safeguards Survive the Next Generation of Development Finance?’ (2012) International
Rivers 8, 38.

1088 1hid, 7.

1089 Maria Cabrera Ormaza and Franz Ebert, ‘The World Bank, Human Rights, and Organizational Legitimacy
Strategies: The Case of the 2016 Environmental and Social Framework’ (2019) 32(3) Leiden Journal of
International Law 483, 484. See also Kirk Herbertson, ‘Will Safeguards Survive the Next Generation of
Development Finance?” (2012) International Rivers 8, 30.

109 See Corinne Lewis and Carl Soderbergh, 'The World Bank’s New Environmental and Social Framework:
Some Progress but Many Gaps Regarding the Rights of Indigenous Peoples' (2019) 23:1-2 The International
Journal of Human Rights 64.

1091 Elisa Morgera, ‘Indigenous Peoples’ (2014) 24(1) Yearbook of International Environmental Law 214, 217.
1092 World Bank, ‘World Bank Environmental and Social Framework’ (2016) 79-80.

1098 TLLA, ‘Reports of Conferences’ (2004) 71 ILA Reports 164, 191(1).
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addition, the organisation should consult with those affected to identify solutions and measures
to be adopted in order to prevent significant harm or minimise the risks, while the operational
activity is being carried out.19%

The 2018 Framework Principles on Human Rights and the Environment encourage
international financial institutions and State agencies that provide international assistance to
adopt and implement environmental and social safeguards that are consistent with human rights
obligations.1% These principles build on several decades of well-established research and
practice and restate the need for a systematic assessment of the environmental and social impact
of every proposed project and programme. Framework Principle 13 reminds countries and
institutions to ensure effective public participation in the identification of risks, and to provide
effective procedures to enable those who may be harmed to pursue remedies. In addition,
safeguard mechanisms should provide legal and institutional protections against environmental
and social risks. They should also outline specific protections for Indigenous peoples and those
in vulnerable situations. 0%

The inclusion of a paragraph on environmental and social safeguards under Framework
Principle 13 on cooperation to prevent, reduce and remedy transboundary and global
environmental harm that interferes with the full enjoyment of human rights is significant from
at least three perspectives. First, it establishes a normative linkage between the use of social
and environmental safeguards and the “enjoyment” of human rights. This is significant,
considering that social safeguards had previously only been understood as a tool to avoid
liability for the violation of human rights by international organisations. With this paragraph,
the Human Rights Council acknowledges the role of social and environmental safeguards as a
tool to fulfil human rights. Second, the paragraph does not operate any distinction between the
human rights obligations of States and the human rights responsibility of international
organisations, which blurs the line between this traditionally strict allocation of responsibility
for human rights. Third the Principle clarifies the minimum requirements for the design of
social and environmental safeguards. They should require the environmental and social
assessment of every proposed project and programme; provide for effective public
participation; provide for effective procedures to enable those who may be harmed to pursue

remedies; require legal and institutional protections against environmental and social risks;

109 1hid, 191(4)(c).

109 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, Annex, para
39.

1097 1hid, 39.

191



and include specific protections for Indigenous peoples and those in vulnerable situations.1%%
It is regrettable however, that this Principle lacks the necessary methodological and procedural
guidance that would enable international organisations to develop effective operational
standards to ensure that human rights impacts are adequately identified and that the human
rights of affected stakeholders are respected, protected and fulfilled. The literature is divided
on the use of checklists as a methodology for the identification of impacts, citing the risk that
it could easily backslide into a box-ticking exercise, when it is so critical to a project and its
stakeholders that the approach taken follows a comprehensive, in-depth scoping process that
can bring to light the complex causal mechanisms that produce social impacts. However, there
is some evidence that checklists can lead to improved assessments by raising awareness of
impacts generally.109°

This absence of procedural guidance under Framework Principle 13 may be indicative
of a much wider debate that is only just beginning to emerge in scholarship, and that reveals a
tension between the protection against human rights violations in development activities, and
the fulfilment of human rights as recognised under IHRL. As will be discussed further below,
safeguard frameworks and impact assessments should apply a human rights-based approach,
to give effect to the obligation to “fulfil” human rights.

The question of the legal nature of social and environmental safeguards is important for
at least two reasons. First, it determines who — if anyone — has a legal obligation to respect
these safeguards. Second, it sheds some light on what course of action may be followed in the
event of non-compliance with these standards. As was discussed earlier, safeguards emerged
out of the World Bank’s grappling with harmful environmental and social impacts of projects
in the 1980s. They now serve as a benchmark in the development of social and environmental
safeguards at other IFIs and at the UN. Understanding the legal nature of the World Bank’s
ESF can therefore help elucidate the legal nature of safeguards generally.

First, while the World Bank’s ESF evidently does not fall within the sources of
international law laid out under Article 38 of the ICJ Statute, it does, however, influence State
practice in international development cooperation, which could eventually lead to the

crystallisation of a new international customary norm.'% Second, as Giedre Jokubauskaite
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183, 184.
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pointed out,!'%! the classification of the World Bank’s safeguards as “internal law” of
international organisations fails to acknowledge the fact that under the World Bank’s Articles
of Agreement, the adoption of rules and regulations necessary or appropriate to conduct the
business of the Bank is the responsibility of the Board of Governors, and of the Executive
Directors but only “to the extent authorized”.*'% The ESF was approved by the Board of
Directors only, without prior authorisation from the Board of Governors.*1% As such, the ESF
adoption process did not follow the requirements for rule-making at the Bank, which suggests
that the ESF was never intended to be internal law. Third, although Borrowers are required to
meet the Bank’s social and environmental standards to qualify for funding, a breach of these
standards during the project’s implementation may lead to a review by the inspection panel
following a complaint by an individual or a community affected by the project, or as of 2021,
to a request for review by the new Dispute Resolution Service (DRS). The DRS is intended “to
facilitate a voluntary and independent dispute resolution option for Requesters and borrowers
in the context of Requests for Inspection to the Inspection Panel”. These mechanisms do not
have the legal authority to enforce decisions either on the Bank or the Borrowers. With these
in mind, the ESF is a hybrid document that isn’t in itself legally-binding other than on the
Bank’s staff, but which has an important normative significance, first due to the possibility for
affected stakeholders to file complaints for alleged breaches, and second due to the influence

of these standards in development practice.

2.2.Grievance mechanisms

Before discussing the nature of the grievance mechanisms available to those affected
by development projects it is important to distinguish between international organisations’
accountability, responsibility, and legal liability.1*%* As was established in Chapter 4, the
implementing agencies that make up the GEF partnership have a responsibility to respect

human rights and are legally responsible for their activities and for those of their agents when
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1945, entered into force 27 December 1945) 2 UNTS 134, Article V s. 2 (f).
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these are contrary to international law.11% International organisations have a duty to provide
remedial action for violations through either judicial, non-judicial or quasi-judicial
channels.'% The jurisprudence of the European Court of Human Rights (ECHR) recognised
that “where States establish international organisations in order to pursue or strengthen their
cooperation in certain fields of activities, and where they attribute to these organisations certain
competences and accord them immunities, there may be implications as to the protection of
fundamental rights”.*1% The ECHR also clarified that either a “judicial or equivalent review
could be obtained, albeit in procedures adapted to the special features of an international
organisation and therefore different from the remedies available under domestic law”.11%®
However, in both cases the ECHR decided on the basis of obligations arising from international
law that are covered by a convention, in this case the Convention for the Protection of Human
Rights and Fundamental Freedoms.*1% This leaves out international organisations that are not
covered by a convention signed by the organisation or provided for in a contract under which
the international finance institution is a borrower.'*'® Consequently, individuals whose
fundamental rights are affected by development finance operations may have no remedy
available to them before domestic or international courts.!*'! However, as the International
Law Association (ILA) reminds us, the right to an adequate means of redress, in case of
violation of rights, is a basic international human rights standard,'**? which should always
prevail over the functional needs of an international organisation.!2

This raises the question of whether and how international organisations should be made
accountable for their acts and omissions. The ILA considers that “no situation should arise
where an [international organisation] would not be accountable to some authority for an act

that might be deemed illegal.”**'* However, unlike responsibility and liability, accountability

105 ILC, ‘Draft Articles on the Responsibility of International Organizations’ Yearbook of the International Law
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does not have a clear definition in international law.'*> Accountability has received a lot of
attention in political science and international relations but comparatively very little in
international law. It may be conceptualised around the notions of answerability and
enforceability, which themselves have been disaggregated to include the concepts of relations,
standards, judgments, sanctions, and redress.''6 Relations means agreeing on who is to be held
to account, Standards means agreeing on standards of performance against which to be held to
account, Judgments means agreeing on a process by which to assess if standards are being met,
Sanctions means agreeing on (legal, reputational, financial) penalties if standards are not met;
and finally Redress means agreeing on the scope and modalities of liability and compensation
for harm inflicted as a result of standards not being met. 1117

In the context of international organisations, accountability has been framed around the
principle of good governance — or good administration —which includes inter alia the following
elements: transparency in both the decision-making process and the implementation of the
ensuing institutional and operational decisions, access to information by all potentially
concerned and/or affected by the decisions, the well-functioning of the international civil
service sound, and appropriate reporting and evaluation mechanisms.!'*® In addition,
accountability also entails for the organisation a duty to state the reasons for the decisions or
particular course of action that it takes, and to act in accordance with the principle of objectivity
and impartiality and the principle of due diligence.*'%?

It is these principles that have led the ILA to identify general features of remedies
against international organisations. Starting from the premise that the right to a remedy is a
general principle of law and a basic international human rights standard that should apply to
both States and non-State parties in their dealings with international organisations, the ILA
considers — in line with international jurisprudence — that remedies should include, “as
appropriate”, both legal and non-legal remedies. These should be “adequate, effective, and, in
the case of legal remedies, enforceable.” Moreover, the ILA considers that “a total lack of
remedies would amount to a denial of justice, giving rise to a separate ground for responsibility
on the part of the [international organisation]”. Very importantly, it considers that it is the duty
of the international organisation to establish the institutional framework that will enable it to

1115 Nadia Bernaz, ‘Conceptualizing Corporate Accountability in International Law: Models for a Business and
Human Rights Treaty’ (2021) 22 Human Rights Review 45.
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from) Accountability?’ (2019) 13 Regulation & Governance 18, 20.
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respect and to guarantee the right to a remedy for States and non-State parties who are affected
in their interests or rights by actions or omissions by one of its organs or agents. 12

As a result, international organisations have an implied power to establish appropriate
accountability mechanisms, either on an ad hoc or on a structural basis. Such mechanisms are
used to provide State and non-State parties access to some form of remedy, and international
organisations rely on them to prevent infringements from happening. These may be effective
if the remedy is proportional and dissuasive, and if the mechanism takes into account the
inherent imbalance of power between the international organisation and non-State
claimants.1t

The GEF’s policies on environmental and social safeguards, Indigenous peoples and
gender mainstreaming do not require the GEF itself to address or remediate human rights
violations. Instead, it delegates the primary responsibility for accountability for its safeguards
and redress of grievances to its implementing and accredited agencies.*'?? It requires that these
entities provide an independent, transparent, effective and accessible mechanism to address
potential breaches of their own policies and procedures.'*?®* The GEF set up a facilitative
mechanism, the Conflict Resolution Commissioner to receive complaints related to GEF-
financed projects, programmes and other issues of importance to GEF operations. The
Commissioner facilitates actions among relevant parties, including complainants, agencies,
recipient countries and other stakeholders.?*

All GEF implementing agencies have set up some form of grievance mechanism, to
hear complaints from non-State parties affected by the implementation of the projects that they
fund. The World Bank set up an Inspection Panel in 1993 “to promote accountability at the
World Bank, give affected people a greater voice in activities supported by the World Bank
that affect their rights and interests, and foster redress when warranted.”'2> The Panel submits
its report to the Executive Directors and the President that consider all relevant facts, and the

findings on whether the Bank has complied with all relevant Bank policies and procedures.126
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Investigations by the Inspection Panel have led to several changes in World Bank policies and
the implementation of measures to address harm caused by Bank-funded projects. The revised
Environmental and Social Framework of 2016 includes stronger protections for vulnerable
groups and more robust requirements for community engagement and participation.
Investigations have also led to improvements in project design and implementation, including
the implementation of measures to mitigate negative impacts on affected communities and the
incorporation of community feedback into project planning.!'?” The Panel’s reports are
publicly available, and the Bank is required to respond to the Panel’s findings and
recommendations which has increased the accountability and transparency of Bank-funded
projects. In 2020, the World Bank introduced a new Accountability Mechanism Resolution
which creates a Dispute Resolution Service (DRS) alongside the Inspection Panel.'*? The DRS
offers an alternative to the formal investigative process, favouring mediation between the
affected parties and the project implementers. This service allows parties to reach an agreement
without assessing compliance with World Bank policies.

In 2015, UNDP established a Social and Environmental Compliance Unit (SECU) to
address concerns about UNDP’s compliance with its Social and Environmental Standards,
policies and procedures. It is based within the Office of Audit and Investigations (OAI), so it
builds on existing in-house expertise in conducting investigations and developing evidence on
which to base decisions. OAI operates independently from the rest of UNDP operations.*? [t
received its first complaint in that same year, leading to an advisory review into allegations of
non-compliance with the Social and Environmental Standards and other relevant policies
relating to the India High Range Landscape Project in the Western Ghats of Kerala.'**° The
complaint was lodged regarding a GEF project in which the complainants believed that the
project information was incomplete and inaccurate, and consultations and support for the
project inadequate.*3* Although SECU noted that the complaint involved a project that was
approved before adoption of UNDP’s Social and Environmental Standards it nonetheless
identified several important shortcomings, including (1) an unclear description of decision-

making processes and the role of potentially-impacted individuals and communities in
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identifying and agreeing to measures to protect biodiversity, (2) a confused picture of decisions
that have been made to date and by whom, how, and when future decisions will be made, (3)
an incomplete application of UNDP’s social and environmental screening and assessment tools
- leading to an inadequate description of risks to individuals potentially impacted by the project,
the significance of these risks, and how they will be further reviewed and assessed, (4) an
incomplete picture of the context within which the project is occurring — including an unclear
description of pertinent resource-related conflicts, relevant legal actions, and conservation
efforts and their relationship to the project, (5) consultations that inadequately informed and
engaged all key stakeholders, and (6) insufficient community support for the project.t**2 The
recommendations from SECU’s investigation into the complaint are expected to guide UNDP
and strengthen its compliance with the safeguards.'*® However, despite the clear deficiencies
in the project’s design and implementation, the complainants received no remedy because the
project was approved before the adoption of the standards.

UNEP established a Stakeholder Response Mechanism (SRM) which allows people
who believe they have been adversely affected by activities that are implemented or executed
as part of UNEP-funded projects and programmes to submit complaints directly to UNEP.1%34
The mechanism receives and addresses complaints relating to potential breaches of the
Environmental and Social Sustainability Framework policies and procedures in UNEP-funded
projects and programmes.'% It consists in a “compliance review process” to respond to claims
by stakeholders alleging that UNEP activities implemented or executed as part of its projects
and programmes are not in compliance with UNEP's own ESS Framework and a “grievance
redress process” that provides people allegedly affected by UNEP activities implemented or
executed as part of its projects and programmes, access to appropriate dispute resolution
mechanisms for hearing and addressing project-related disputes.*3¢

It is unclear however, how these two processes differ and how they operate in practice.
This mechanism was established in 2015 and has not issued any reviews yet. Between 1998-
20009 five cases regarding GEF projects were filed with the World Bank’s Inspection Panel but
no complaints regarding GEF-supported operations have been filed at the World Bank since

the GEF’s new Safeguards came into force.'%’

1132 |hid, para 9.

1133 |hid, para 10.

1134 UNEP, ‘UNEP’s Stakeholder Response Mechanism’ (2021) 2.

135 1hid.

1136 1hid.

1187 GEF, ‘Review of the GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards’
GEF/ME/C.52/inf. 08 (2017), para 67.
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2.3.0verview of the GEF’s policies

GEF operations are managed and coordinated through a number of policies, procedures
and guidelines that set certain parameters for the design and implementation of GEF-funded
activities that apply to the GEF Secretariat and to all implemented agencies and accredited
agencies within the GEF partnership. A GEF Policy is a “statement of principles that mandates
or constrains activities undertaken to achieve the institutional goals of the GEF”. GEF
Procedures are a “set of instructions or process that must be followed to adhere to GEF Policy.
Finally, a GEF guideline provides additional information to explain or help implement a GEF
Policy.!%® The GEF’s social and environmental safeguards are primarily located in the Policy
on Environmental and Social Safeguards of 2019%%° and its Guidelines,'*? but they must be
applied in conjunction with other policy documents'!4! including the Policy on Gender
Equality*'*2 and Guidelines,*'*3 the Policy on Stakeholder Engagement!'#4 and Guidelines, 14
the Principles and Guidelines for Engagement with Indigenous Peoples'#¢ and other
documents relating to monitoring.t*

The current policy on Environmental and Social Safeguards updates and replaces its
old Policy on Agency Minimum Standards.'%® During the review process, the GEF pointed
out that the “[e]ffective implementation of safeguards can help avoid the emergence of social
and environmental risks that could delay projects and undermine project/programme
outcomes.*'#° It further noted that “[t]he benefits provided by safeguards have been found, at
least in limited studies to date, to outweigh the costs of their implementation.”**>0 This

assessment is supported by a an evaluation by the World Bank’s Independent Evaluation Group

1138 GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012),
para 29.

1138 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019).

1140 GEF, ‘Guidelines on GEF’s Policy on Environmental and Social Safeguards’ (SD/GN/03, 2019).

141 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019) para 3.

1142 GEF, “Policy on Gender Equality’ (SD/PL/02, 2017).

1143 SD/GN/02 (2017), Guidelines on Gender Equality.

1144 GEF, ‘Policy on Stakeholder Engagement’ (SD/PL/01, 2017).

1145 GEF, ‘Guidelines on the Implementation of the Policy on Stakeholder Engagement’ (SD/GN/01, 2018).

1146 GEF, “Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012).
1147 GEF, Policy on Monitoring’ (GEF/C.56/03, 2019).

1148 GEF, ‘Policy on Environmental and Social Safeguards’ (GEF/C.41/10/Rev.1, 2011).

1149 GEF, ‘Review of the GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards’
GEF/ME/C.52/inf. 08 (2017) para 7. See also GEF, ‘Monitoring Agency Compliance with GEF Policies on
Environmental and Social Safeguards, Gender, and Fiduciary Standards: Implementation Modalities’ (ME/PL/02,
2016).

1150 GEF, ‘Review of the GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards’
GEF/ME/C 52/inf. 08 (2017) para 7.
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(IEG) which found that “the [World Bank Group] safeguards framework generates significant
benefits for the mitigation of environmental and social risks of projects.” %! These
assessments show that the approach to social and environmental risk management at the GEF
is first and foremost informed by and tied to the OECD DAC’s agenda on aid effectiveness.

The new policy comes on top of several reforms, initiated by the GEF’s implementing
agencies. The GEF’s policy is firmly rooted in a risk-avoidance strategy (or do-no-harm
approach). Curiously, it claims that the environmental and social outcomes of projects and
programmes “will be enhanced” by anticipating, and then avoiding, preventing, minimising,
mitigating, managing, offsetting or compensating any adverse impacts that GEF-financed
projects and programs may have on people or the environment throughout the project or
program cycle.'? It ignores the role of social and environmental safeguards in ensuring the
enjoyment of human rights and in delivering positive environmental outcomes.

This is particularly striking considering that the new policy builds on the findings of a
review of the GEF’s Policy on Agency Minimum Standards on Environmental and Social
Safeguards prepared by the Independent Evaluation Office (IEO) in 2017. This review
highlighted a number of gaps that should have been addressed in the updated GEF
safeguards.'>3 Human rights, non-discrimination and equity came out on top of the priority
concerns, but these are only covered in the Policy from a do-no-harm perspective.''* The IEO
highlights the adverse impacts that could fall disproportionately on disadvantaged or
vulnerable groups, including women, youth, elderly, and recommends ensuring non-
discrimination in access to development resources and project benefits.!*> While the new
standards require agencies to demonstrate that those who fall under the category of
“disadvantaged”, “vulnerable groups” or “individuals that are or may be affected by a project
or program” are identified as early as possible, and have measures in place to ensure that they
do not face discrimination,*%® they do not go as far as to incorporate an explicit commitment
not to finance projects that may infringe on human rights. This was a key recommendation

from the review.7 It is worthy of note that despite this recommendation on human rights, the

1151 World Bank Independent Evaluation Group, ‘Safeguards and Sustainability Policies in a Changing World: An
Independent Evaluation of World Bank Group Experience’ (2010) 63.

1152 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019).

1153 GEF, ‘Review of the GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards’
GEF/ME/C.52/inf. 08 (2017) para 104.

1154 1hid, para 104(a).

1155 1hid.

1156 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 4(j).

1157 GEF, ‘Review of the GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards’
GEF/ME/C.52/inf. 08 (2017) para 104(a).
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new safeguards do not make any explicit reference to human rights, referring instead to
environmental and social impact. This continued reluctance to explicitly acknowledge the
responsibility of the GEF and its implementing agencies to fulfil human rights is at odds with
the important normative developments under the human right to a clean, healthy and
sustainable environment outlined in Chapter 4.

The policy defines environmental and social impacts as “any change, potential or
actual, to the physical, natural, or cultural environment, and related impacts on surrounding
communities and workers, resulting from a project or program, including direct, indirect,
cumulative and transboundary impacts and the impacts of Associated Facilities, and including
both adverse and beneficial impacts”. The first part of this definition mirrors that of the World
Bank, but it introduces a number of innovative aspects that deserve a mention. First, it builds
on the literature on impact assessments to broaden the scope of impacts considered, and
includes cumulative impacts and transboundary impacts.'* Second, the inclusion of beneficial
impacts in the definition follows in the footsteps of other policy reforms at UNDP and UNEP
which have introduced the generation of social and environmental benefits as an essential
requirement of their internal monitoring process. Unfortunately, this core message isn’t
reflected in the policy’s main body which is still very much focused on risk avoidance and
mitigation. Indeed, the document contains only one reference to the generation of social
benefits, which applies in the context of projects and programmes involving forest restoration.
For these projects and programmes, GEF agencies must demonstrate that they have in place
the necessary policies, procedures, systems and capabilities to ensure that they “enhance
biodiversity and ecosystem functionality, and are environmentally appropriate, socially
beneficial and economically viable”.115°

Other aspects of the policy, such as those that relate to restrictions on land use and
involuntary resettlement draw heavily from the World Bank’s new ESF Standard 5 on land
acquisition, restrictions on land use and involuntary resettlement.'*%® In cases where an
involuntary resettlement occurs GEF agencies are required to demonstrate that they have in
place the necessary policies, procedures, systems and capabilities to ensure that a Resettlement
Action Plan or equivalent is developed that identifies “people without formal legal rights, but

with a claim to land or assets that is recognized or recognizable under national law; and people

1158 See Frank Vanclay, ‘International Principles for Social Impact Assessment’ (2003) 21(1) Impact Assessment
and Project Appraisal 5.

1158 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019) para 8(e).

1160 World Bank, ‘Environmental and Social Framework” (World Bank, 2017) pp 53-64.
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who have no recognizable legal right or claim to the land or assets they occupy or use, but who
are occupying or using the land prior to a project-specific cut-off date.” This acknowledgement
of informal rights to land goes a long way towards the consolidation of emerging international
standards on land tenure, including those contained in FAO’s Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National
Food Security (VGGT).116! These guidelines encourage Member States to recognise and
respect all legitimate tenure right holders and their rights and to take reasonable measures to
identify, record and respect legitimate tenure right holders and their rights, whether formally
recorded or not.1162 |t is worthy of note that the CBD COP acknowledged the relevance of the
VGGT as a means of eradicating hunger and poverty, supporting sustainable development and
enhancing the environment.'%> More generally, the VGGTs are an important tool in the
realisation of the human right to a clean, healthy and sustainable environment.

The GEF’s standards state that in case of physical or economic displacement, persons
without formal legal rights to land resettlement assistance must be provided “resettlement
assistance” which must “help improve or at least restore their livelihoods in another
location”.164 In cases of physical resettlement, arrangements must be made “to allow them to
obtain adequate housing with security of tenure, and compensation for assets other than land
(such as dwellings), where feasible”.165 However, as will be discussed in the next Section,

these policies fall short of complying with CBD guidance on a number of points.

Having established that the GEF’s approach to human rights is firmly anchored in a
risk avoidance strategy that does not adequately meet the responsibility of GEF implementing
agencies to fulfil human rights, the next Part considers the extent to which the GEF’s policies

and guidelines are aligned with CBD COP guidance.

3. Extent of GEF’s alignment with COP guidance on human rights

This Part demonstrates that on the whole the GEF’s policies and guidelines fall short
of complying with key aspects of CBD guidance, including in relation to the respect for

1161 FAQ, “Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the
Context of National Food Security’ (FAO, 2012).

1162 | pid, para 3.1.

1163 Conference of the Parties to CBD Decision XII/5 (17 October 2014), UN Doc UNEP/CBD/COP/DEC/XII/5,
Annex, Section 2(b).

1164 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019) para 9(h).

1165 1hid.
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human rights (Section 3.1.) ; the respect for biodiversity-related international instruments
and CBD guidance (Section 3.2.); the respect for prior informed consent and/or approval
and involvement (Section 3.3.); enabling the participation of Indigenous peoples and local
communities (Section 3.4.); conducting cultural, environmental and social impact
assessments (Section 3.5.); ensuring the fair and equitable sharing of benefits arising from
the use of genetic resources (Section 3.6.); preventing involuntary resettlement and
providing compensation in cases of voluntary resettlement (Section 3.7.); and the

provision of accountability, evaluation and compliance mechanisms (Section 3.8.).

3.1.The respect for human rights, including the rights of women, children, persons with

disabilities and environmental human rights defenders

The requirement for the GEF to respect human rights is derived from a number of soft-
law instruments developed under the aegis of CBD Article 8(j) and adopted by the COP, as
well as general international law. One such instrument is the Tkarihwaié:ri Code of Ethical
Conduct which clearly states in its introduction that the implementation of the Code should
take into account the full range of international human rights instruments and implement them
in a manner that supports harmonisation, complementarity and effective implementation.*1%6
Such instruments include the Convention on the Elimination of all Forms of Racial
Discrimination, ILO’s Convention No.169 on Indigenous and Tribal Peoples, the CBD, the
Convention for the Safeguarding of the Intangible Cultural Heritage, the Convention on the
Protection and Promotion of the Diversity of Cultural Expressions, the Universal Declaration
on Human Rights, the International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights. The 2014 Voluntary guidelines on
safeguards in biodiversity financing mechanisms added the Convention on the Elimination of
All Forms of Discrimination against Women to the list of human rights instruments.%6’

In addition to international human rights instruments, the GEF is also required to
support the implementation of guidance documents and good practices produced as part of the
United Nations Second International Decade of the World's Indigenous Peoples (2005-2014),

the Universal Declaration on Cultural Diversity, the Universal Declaration on Bioethics and

1166 CBD, ‘Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for the Cultural and Intellectual Heritage of
Indigenous and Local Communities Relevant to the Conservation and Sustainable Use of Biological Diversity
(2011), [hereinafter “Tkarihwaié:ri Code”]

1167 Conference of the Parties to CBD Decision 14/15 (30 November 2018), UN Doc CBD/COP/DEC/14/15,
Guideline C3.
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Human Rights, the Bonn Guidelines on Access to Genetic Resources and Fair and Equitable
Sharing of the Benefits Arising out of their Utilization, the Akw¢é: Kon Guidelines, the United

1168 a5 well as Mo’otz Kuxtal

Nations Declaration on the Rights of Indigenous Peoples,
Voluntary Guidelines and the Voluntary guidelines on safeguards in biodiversity financing
mechanisms.

The Gender Plan of Action requires that biodiversity programming address human
rights, and those of women and girls in particular.1%® This includes inter alia integrating human
rights and gender equality considerations into NBSAPs; providing capacity-building and
development opportunities on gender responsive development, planning, implementation,
budgeting, monitoring, evaluation and reporting of NBSAPs; and engaging women’s groups,
gender institutions and gender experts, and indigenous peoples and local communities, in the
process of developing and updating NBSAPs and related biodiversity policies, plans, and
strategies at all levels.

As was discussed in Chapter 4, Target 22 of the Kunming-Montreal GBF commits
Parties to ensure the full, equitable, inclusive, effective and gender-responsive representation
and participation in decision-making, access to justice and information related to biodiversity
by women and girls, children and youth, and persons with disabilities. They also commit to
ensuring the full protection of environmental human rights defenders. Target 22 will be
monitored against a number of existing indicators drawn from various international initiatives,
including Agenda 2030.117° Environmental human rights defenders are entitled to the specific
rights and protections set out in the Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights
and Fundamental Freedoms (Declaration on Human Rights Defenders).!1* Article 16 of the
Declaration recalls the role of “relevant institutions [...] in contributing to making the public
more aware of questions relating to all human rights and fundamental freedoms through
activities such as education, training and research [...].” As such, the implementation of
biodiversity-related projects by GEF’s implementing agencies should raise awareness of
biodiversity-related human rights, including the right to a clean, healthy and sustainable

environment. They should also engage with environmental human rights defenders as

168Tkarihwaié:ri Code, Introduction.

1189 Conference of the Parties to CBD Decision 15/11 (19 December 2022), UN Doc CBD/COP/DEC/15/11,
Expected Outcome 2.

170 UNGA, ‘Transforming our world: the 2030 Agenda for Sustainable Development’ (2015) UN Doc
AJ/RES/70/1.

1171 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, para 11.
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stakeholders and important contributors to the protection and promotion of human rights
related to the environment. 172

In addition, Target 23 commits States Parties to give all women and girls an equal
opportunity and capacity to contribute to the three objectives of the Convention, to recognise
their equal rights and access to land and natural resources; and to recognise their full, equitable,
meaningful and informed participation and leadership at all levels of action, engagement,
policy and decision-making related to biodiversity.*'’3 Target 23 is supported by a Gender Plan
of Action which includes a table of objectives, actions and deliverables. These centre around 3
key objectives: strengthening national capacities for the collection gender-disaggregated data;
ensuring the participation of women and women’s group; and ensuring financial resources to
support a rights-based and gender-responsive implementation of the Framework, including
through gender-responsive budgeting.

Currently, none of the GEF’s policies contain an explicit commitment to complying
with any human rights instruments. The Policy on Gender Equality makes no reference to
CEDAW despite the “recognition of related international and national commitments to gender
equality and human rights”. 1174

The Guidelines for Engagement with Indigenous Peoples partially comply with CBD
guidance by adopting a process of free, prior and informed consent for GEF-financed projects,
but only for countries that have ratified ILO Convention 169.117> For projects in countries that
have not ratified the Convention, the GEF and its Partner agencies rely on their systems for
consultation with Indigenous Peoples to “ensure that such consultations result in broad
community support for the GEF-financed operations being proposed.'*’® This is clearly
insufficient, as it does not meet the requirements of the Mo’otz Kuxtal Voluntary Guidelines
and Akwe: Kon Guidelines that Indigenous peoples and local communities are able to grant or
not to grant consent or approval in relation to the use of traditional knowledge!'’” and in the

context of assessing the impacts of development projects.t’8

1172 |hid, paras 10-11.

1173 Conference of the Parties to CBD Decision 15/4 (19 December 2022), UN Doc CBD/COP/DEC/15/4, Annex,
Section H.

1174 GEF, ‘Policy on Gender Equality’ (SD/PL/02, 2017), para 8(a).

1175 GEF, “Principles and Guidelines for Engagement with Indigenous Peoples’ (2012), para 30(e).

1176 | bid.

1177 Mo’otz Kuxtal Voluntary Guidelines, paras 7 and 8.

1178 Akwé: Kon guidelines, para 52(a).
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3.2.Respect for biodiversity-related international instruments and CBD guidance

There is also no explicit commitment to ensuring alignment with biodiversity-related
international instruments and CBD guidance. Indeed, GEF policies only require that
implementing agencies do not propose or implement projects or programmes that would
contravene applicable international environmental treaties or agreements.'’® This is a far cry
from fully supporting the implementation of the CBD or other MEAs such as the UNFCCC.

When it comes to COP guidance on the implementation of Article 8(j), the Guidelines
for Engagement with Indigenous Peoples contain a commitment to respecting the Tkarihwaie:
ri Code and the Akwe: Kon Guidelines, 8 but these Guidelines were adopted in 2012 and need
to be updated to include more recent CBD guidance instruments such as the Mo’otz Kuxtal
Voluntary Guidelines and the Voluntary guidelines on safeguards in biodiversity financing

mechanisms.

3.3.Definitions

Although definitions in GEF policies do not contain any mandatory requirements for
the GEF and its implementing agencies, they provide useful information to help frame the
context within which GEF policies are to be interpreted and applied. As such, it is important to
understand how closely aligned the GEF’s definitions are with the guidance provided by the
CBD COP. Key definitions include Indigenous peoples, local communities, cultural impact
assessments, environmental impact assessment, social impact assessment and “prior and
informed consent” or “free, prior and informed consent” or “approval and involvement”.

The Policy on Environmental and Social Safeguards provides a definition that is in line
with the ILO’s focus on geography, preservation of social, economic, cultural and political
institutions and self-identification as key markers of Indigenous peoples.'*8* Although the CBD
and the CBD COP do not officially recognise any definition of Indigenous peoples, the

Voluntary guidelines on safeguards in biodiversity financing mechanisms do encourage

1179 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019) para 7(b).

1180 GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012)
para 36(e).

1181 International Labour Organization (ILO), Indigenous and Tribal Peoples Convention, C169 (adopted 27 June
1989, entered into force 5 September 1991) 1650 UNTS 383, Article 1.
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compliance with human rights treaties,*'®2 and the GEF was requested to integrate these
guidelines into the review and upgrading process of its social and environmental safeguards. 1183

In addition, the Tkarihwaié:ri Code of Ethical Conduct recommends compliance with
the ILO Convention 169.1%84 It can therefore be assumed that the GEF definition of Indigenous
Peoples complies with CBD guidance. Similarly, although none of the GEF policies provide
any definition of “local communities”, they are captured under the definition of “stakeholder”
which “means an individual or group that has an interest in the outcome of a GEF project or
program or is likely to be affected by it, such as local communities, Indigenous Peoples, civil
society organizations, and private sector entities, comprising women, men, girls and boys.”*1

Regrettably however, none of the other definitions are aligned with CBD guidance.
GEF policies do not define cultural impact assessments, although aspects related to cultural
heritage are considered throughout the Policy on Environmental and Social Safeguards. In
addition, the Policy proposes a definition of “Environmental and Social Risk and Impact
Assessment” which focuses only on risks and do not consider beneficial impacts, as
required by the Akwé: Kon guidelines.!'8 Importantly the GEF definition also does not
include the impact of proposed projects on the economic, social, cultural, civic and political
rights of Indigenous peoples and local communities.8’

Finally, although the Guidelines for Engagement with Indigenous Peoples recognise
FPIC in countries that have ratified ILO Convention 169, the definition provided in the Policy
on Environmental and Social Safeguards does not match the definition of “Prior and informed
consent” or “free, prior and informed consent” or “approval and involvement” of the Mo otz
Kuxtal Voluntary Guidelines.’'® Crucially, the GEF policy does not require consent or
approval, preferring instead the terms “collective support”.*18 The definition further dilutes
the requirement for FPIC by including a qualifier that “FPIC does not require unanimity and

may be achieved even when individuals or groups within the community explicitly

1182 Conference of the Parties to CBD Decision 14/15 (30 November 2018), UN Doc CBD/COP/DEC/14/15,
Annex, Guideline C.

1183 Conference of the Parties to CBD Decision 15/15 (19 December 2022), UN Doc CBD/COP/DEC/15/15,
Annex Il A, para 109.

1184 Tkarihwaié:ri Code, Introduction.

1185 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), Definitions.

118 Akwé: Kon guidelines, para 6(d).

1187 Akwé: Kon guidelines, para 6(g).

1188 See Mo otz Kuxtal Voluntary Guidelines, paras 7 and 8.

1189 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), Definitions.
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disagree.”'* It does not set a threshold or a percentage for the number of members whose

support is needed to achieve “collective support”.

3.4.The respect for prior informed consent and/or approval and involvement

This responsibility stems from a number of CBD guidance instruments, including the
Mo’otz Kuxtal Voluntary Guidelines and the Akwé: Kon guidelines. In addition, to protect
the bio-cultural and intellectual heritage of Indigenous peoples and local communities, the
Tkarihwaié:ri Code of Ethical Conduct requires that any activities and interactions related to
traditional knowledge occurring on or likely to impact on sacred sites and on lands and waters
traditionally occupied or used by Indigenous peoples and local communities and impacting
upon specific groups, be carried out with the prior informed consent and/or approval and
involvement of Indigenous peoples and local communities. Such consent or approval should
not be coerced, forced or manipulated.!'! These CBD guidelines are in line with IHRL as
evidenced by Principle 15 of the Framework Principles on human Rights and the
Environment.!1%2

As was discussed in the previous Chapter, the Mo’otz Kuxtal Voluntary Guidelines
fleshed out the concept of “prior and informed consent”, “free, prior and informed consent” or
“approval and involvement” and clarified that it entails a continual process that goes beyond
the Western understanding of consent as devoid of intimidation, pressure and coercion.'*3 The
views and concerns of the affected Indigenous peoples or local communities should be properly
recorded either through written statements, or on video or audio tape, or any other appropriate
way, subject to the consent of the communities.1%4

In accordance with CBD guidance, GEF policies and guidelines should provide for the

participation of Indigenous peoples and local communities in consultations'% and ensure that

1190 | bid.,

1191 Tkarihwaié:ri Code, para 11.

1192 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, paras 47-53.
1193 Elisa Morgera, ‘Under the Radar: The Role of Fair and Equitable Benefit-Sharing in Protecting and Realising
Human Rights Connected to Natural Resources’ (2019) 23(7) The International Journal of Human Rights 1098,
1112.

1194 Conference of the Parties to CBD Decision VI11/16 (13 April 2004), UN Doc UNEP/CBD/COP/DEC/VII/16,
Annex, Section F, para 17.

1195 Tkarihwaié:ri Code, para 11 and Mo’otz Kuxtal Voluntary Guidelines, para 7(e).
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they have the ability to give or withhold consent to a project.'!%® In addition, FPIC should be
implemented as a continuous process.'%’

The Guidelines for Engagement with Indigenous Peoples state that the GEF and its
agencies must ensure the full and effective participation of Indigenous peoples in GEF policies,
processes, programmes and projects that may positively or negatively impact them, or infringe
upon their rights and ability to sustain their way of life. This should include the timely
identification of Indigenous peoples and their participation in environmental, cultural and
social impact assessments. Representatives of Indigenous peoples should also participate in the
identification, development, implementation, monitoring and evaluation of relevant
projects.1%® However, these requirements are not supported by any implementing guidelines
to clarify how the GEF and its implementing agencies should put these recommendations into
practice. The Policy on Stakeholder Engagement fills some of the gap and extends these
protections to local communities.*'® Currently however, none of the GEF policies and
guidelines require the consent of Indigenous peoples and local communities for a project to go
ahead.

CBD COP guidance further requires that the GEF puts in place mechanisms to ensure
the participation of women and vulnerable groups,'?% the respect for local decision-making
processes*?%! and the recording of views.?> The GEF’s Policy on Gender Equality and its
implementing guidelines require that Agencies have in place the necessary policies, procedures
and capabilities needed to ensure that women and men are provided equal opportunities in
terms of participation and decision-making throughout the identification, design,
implementation, monitoring and evaluation of activities.*?®® To comply with this requirement,
they should conduct participatory stakeholder analyses and consultations to determine rights,
roles, priorities, and capabilities of women and men on aspects that as health, livelihood, and
income, resources and issues at stake, as well as the gender-differentiated impact of a project
on women and men’s concerns, needs, capabilities, and opportunity to contribute to the

project.t?94 On this basis, they must determine how to involve and engage with different groups

11% Mo’otz Kuxtal Voluntary Guidelines, para 7(d).

1197 Mo’otz Kuxtal Voluntary Guidelines, para 8.

1198 GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ ((GEF/C.42/Inf.03/Rev.1, 2012),
para 36.

119 GEF, “Policy on Stakeholder Engagement’ (SD/PL/01, 2017), para 16.

1200 Tkarihwaié:ri Code, para 29 and Akwé: Kon guidelines, para 54.

1201 Tkarihwaié:ri Code, para 30.

1202 Akwé: Kon guidelines, para 17.

1208 GEF, “Policy on Gender Equality’ (SD/PL/02, 2017), para 19(d).

1204 GEF, ‘Guidelines on Gender Equality’ (SD/GN/02, 2017), Annex, para 2(ii).
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of stakeholders.’?® Additionally, the Policy on Stakeholder Engagement requires that
Agencies are responsive to the needs and interests of disadvantaged and vulnerable groups. 2%

Whilst the Guidelines for Engagement with Indigenous peoples require that the GEF
and its agencies ensure the representation and participation of Indigenous peoples in relevant
GEF projects, processes, programmes and projects through processes chosen by Indigenous
people in accordance with their own procedures, this requirement was not included in the
Policy on Stakeholder Engagement. This means that it does not extend to local communities.
Agencies however, must keep a public record of stakeholder engagement throughout the
project cycle which complies with the requirement to keep a record of views.'?%” FPIC under
the GEF policies is not in itself treated as a continuous process. Only consultations and efforts
to ensure participation are required to be carried out throughout the project’s life cycle, and it

does not extend beyond the end of the project.'?%®

3.5.Enabling the participation of Indigenous peoples and local communities in

development projects

In the development of its CBD-related project activities, the GEF must ensure that all
decisions regarding interactions with Indigenous peoples and local communities are developed
in such a way as to ensure their empowerment and effective participation, in accordance with
their decision-making structures.*?% This includes developing methodologies to ensure the full
and effective participation of women in decision-making and implementation.12°

The GEF should ensure the full and effective participation of Indigenous peoples and
local communities in activities and interactions related to biological diversity and conservation
that may impact on them.?! In addition, it should respect their decision-making processes and
time frames for such decision-making.'?*? In particular, they should be given the opportunity
to actively participate in research that affects them or which makes use of their traditional

knowledge related to the objectives of the Convention, and decide on their own research

1205 |hid.

1208 GEF, “Policy on Stakeholder Engagement’ (SD/PL/01, 2017), para 16(c).
1207 1hid, para 16(d).

1208 | pid, para 16(a).

1209 Tkarihwaié:ri Code, para 27.

1210 Tkarihwaié:ri Code, para 29; Akwé: Kon guidelines, para 54.

1211 Tkarihwaié:ri Code, para 30.

1212 | bid.
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initiatives and priorities, conduct their own research, including building their own research
institutions and promoting the building of cooperation, capacity and competence.'?3

The GEF should provide financial, technical and legal support to ensure the
participation of Indigenous peoples and local communities and relevant national organisations
in all aspects of national impact assessments.*?* This support should be commensurate with
the size of the development project, considering that the larger the proposed development, the
greater and more widespread the potential impacts.?®

The GEF’s policies and guidelines do not fully meet the requirements of the CBD COP
in relation to the participation of Indigenous peoples and local communities in development
projects. Indeed, whilst the Policy on Stakeholder Engagement requires Agencies to allocate
adequate resources to promote effective stakeholder engagement throughout the programme
and project cycles,*?%6 they do not need to provide technical or legal support to ensure that they
have the capacity to participate.'?!’ In addition, the policies are largely focused on risk-
reduction, not on building collaborative partnerships with project stakeholders. As a result,
they do not provide opportunities for Indigenous peoples and local communities to participate
in research or project outcomes.*?'® They also do not provide for their involvement in the

financial auditing processes of development projects.?°

3.6.The prevention of involuntary resettlements and the provision of compensation in

cases of voluntary resettlement

The COP guidance is clear that Indigenous peoples and local communities must not be
removed and relocated from the lands and waters that they own, or traditionally occupy and
use, through the use of force, coercion and without their consent.'??° If consent to removal is
granted, they should be compensated.'??! This compensation should be based on mutually

agreed terms between Indigenous peoples and local communities and those undertaking

1213 |hid, para 25.

1214 Akweé: Kon guidelines, paras 8(f), 18 and 70.

1215 Akwé: Kon guidelines, para 18.

1218 GEF, ‘Policy on Stakeholder Engagement’ (SD/PL/01, 2017), para 12.
1217 Akwé: Kon guidelines, paras 8(f), 18 and 70.

1218 See Tkarihwaié:ri Code of Ethical Conduct, para 25.

1219 See Akwé: Kon guidelines, para 46.

1220 Tkarihwaié:ri Code, para 19.

1221 |hid, para 19.

211



activities related to biological diversity and the objectives of the Convention, such as
conservation, 222

GEF policies however, show a clear discrepancy between the Policy on
Environmental and Social Safeguards which allows involuntary resettlements under certain
conditions*??3 and the Guidelines for Engagement with Indigenous Peoples, which commits the
GEF not to finance involuntary resettlements.'??* This suggests that involuntary resettlements
are allowed to be funded for local communities, provided that all viable alternatives are
assessed to avoid economic displacement or physical displacement from restrictions on land
use and involuntary resettlement. Where alternatives do not exist, adverse impacts from
restrictions on land use and involuntary resettlement should be minimised, managed or
compensated, based on meaningful consultations, and with particular attention to any affected
disadvantaged or vulnerable individuals or groups, so that affected peoples’ standards of living

and livelihoods are improved, or at least restored.'?°

3.7. Conducting cultural, environmental and social impact assessments

The Voluntary guidelines on safeguards in biodiversity financing mechanisms break
new grounds by enabling the transition from a do-no harm approach to the more proactive
purpose of contributing to the realisation of human rights and the provision of benefits to
Indigenous peoples and local communities. As such, the GEF’s safeguard system should serve
the dual purpose of a) effectively avoiding or mitigating unintended impacts on the rights and
livelihoods of Indigenous peoples and local communities in accordance with national
legislation, and b) maximising opportunities to support these rights.1226

The primary legal basis for conducting impact assessments are Articles 7 and 14 of the
CBD which require Parties to identify processes and categories of activities which have or are
likely to have significant adverse impacts on the conservation and sustainable use of biological
diversity, and to monitor their effects.'??” In addition, Parties are required to introduce

appropriate procedures for an environmental impact assessment of proposed projects that are

1222 |hid, para 22.

1223 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 9.

1224 GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012),
para 39.

1225 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 9.

1226 Conference of the Parties to CBD Decision 14/15 (30 November 2018), UN Doc CBD/COP/DEC/14/15,
Annex.

1227.CBD, Atrticle 7(c).
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likely to have significant adverse effects on biological diversity to avoid or minimise such
effects. These assessments should allow for public participation in such procedures?? and in
line with Article 8(j), they should respect, preserve and maintain the knowledge, innovations
and practices of Indigenous peoples and local communities.

The GEF should ensure that its procedures for the conduct of cultural, environmental
and social impact assessments are in alignment with the Akwe: Kon guidelines. First, cultural,
environmental and social impact assessments should be carried out under a single assessment
process.*??° This is because of the inextricable connection members of Indigenous peoples and
tribal peoples have with their territory, which makes the protection of their rights over such
territory necessary to guarantee their very survival.'?® In the view of the Inter-American Court
of Human Rights, the protection of the lands and resources they have traditionally used is
essential to prevent their extinction as a people. Special measures are required “to guarantee
that they may continue living their traditional way of life, and that their distinct cultural
identity, social structure, economic system, customs, beliefs and traditions are respected,
guaranteed and protected by States.”'?3! Second, impact assessments should involve the
following stages: a preparatory stage with a screening and scoping phase, a main stage that
comprises the impact analysis and assessment on the basis of which mitigation measures should
be developed. Such measures should include not going ahead with the development, finding
alternatives that successfully avoid the impacts, or providing monetary and/or nonmonetary
compensation for adverse impacts.*?*2 Following on from the assessment, there should be a
reporting and decision-making stage which includes reporting on and reviewing the impact
assessment study to reach a decision and come up with management and monitoring plans.
These should carefully delineate roles and responsibilities, and outline alternative proposals
and mitigation requirements and conditions. 1233

Examples of impacts highlighted by the guidelines include impacts on customary use
of biological resources, impacts on the respect, preservation, protection and maintenance of
traditional knowledge, innovations and practices, impacts on sacred sites and associated ritual

or ceremonial activities, impacts on privacy and impacts on the exercise of customary laws. 234

1228 CBD, Atrticle 14(1)(a).

1229 Akwé: Kon guidelines, para 7.

1230 Saramaka People v Suriname, Preliminary Objections, Merits, Reparations, and Costs, Judgment, Series C
No 172 (2007) para 122. See also Akwé: Kon guidelines, para 23.

1231 Saramaka People v Suriname, Preliminary Objections, Merits, Reparations, and Costs, Judgment, Series C
No 172 (2007) para 121.

1232 Akwé: Kon guidelines, para 7(b)(ii).

1233 |bid, para 7.

1234 |bid, para 27.
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On this point, UNDRIP recognises the right of Indigenous peoples to “maintain, protect, and
have access in privacy to their religious and cultural sites.”'?® In addition, the World
Intellectual Property Organization (WIPQO)’s Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore defines secret traditional
knowledge as “traditional knowledge that is held and regarded as secret by applicable
indigenous [peoples] and local communities [beneficiaries] in accordance with their customary
laws, protocols, practices under the understanding that the use or application of the traditional
knowledge is constrained within a framework of secrecy.” It is “not generally known or readily
accessible to the public; has commercial value because it is secret; and has been subject to
measures to maintain secrecy of the knowledge.”'?3¢ The work of the Committee has led to
the development of draft provisions which aim to consolidate the understanding of State
obligations in relation the protection of traditional knowledge. These recognise the exclusive
collective rights of Indigenous peoples and local communities (i) to maintain, control, use,
develop, authorise or prevent access to and use/utilization of their traditional knowledge; (ii)
to receive a fair and equitable share of benefits arising from their use; (iii) to exclusive
collective rights of attribution; and (iv) to the use of their traditional knowledge in a manner
that respects the integrity of such traditional knowledge.'?*” These requirements should all be
adequately captured in the GEF’s policies and guidelines.

Additionally, the GEF should set up effective mechanisms to notify and organise public
consultations, identify Indigenous peoples and local communities as well as relevant
stakeholders that are likely to be affected by the project.'3® These mechanisms should uphold
the rights of women, the youth, the elderly and other vulnerable groups to participate in the
consultation and impact assessment process, including through the provision of sufficient
human, financial, technical and legal resources.*?® The views and concerns of the members
should be recorded, and local and Indigenous communities should have the option to accept or
oppose a project that may impact their community.?4% The impact assessment process should
consider the rights, knowledge, innovations and practices of Indigenous and local

communities; the use of appropriate language and process; the allocation of sufficient time and

1235 UNGA, ‘United Nations Declaration on the Rights of Indigenous Peoples’ (2007) UN Doc A/RES/61/295,
Article 12(1).

123 WIPO, ‘The Protection of Traditional Knowledge: Draft Articles’ WIPO/GRTKF/IC/47/4 (2023) Annex,
Article 1.

1237 |hid, Article 5(a).

1238 Akwé: Kon guidelines, paras 8(a) and (b).

1239 |bid, paras 8(c) and (f).

1240 1hid, paras 8(d) and (e).
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the provision of accurate, factual and legally correct information.*?** Finally, the process
should lead to the preparation and finalisation of agreements on mutually-agreed terms for the
implementation of measures to prevent or mitigate any negative impacts of the project.*?4? It
should be supported by a robust review and appeals process that clearly identifies actors
responsible for liability, redress, insurance and compensation. 1243

This process is important not only to the identification and appropriate handling of
impacts by the GEF as part of its operational modalities, but also to allow Indigenous and local
communities to have an active part in the decision-making process. Indeed, the impact
assessment procedure should help them make an informed decision about whether or not to
give consent as part of the “prior and informed consent”, “free, prior and informed consent” or
“approval and involvement” process outlined in the Mo’otz Kuxtal Voluntary Guidelines.*?*
This process should establish an impartial baseline laying out the likely economic, social,
cultural and environmental impacts, as well as the nature of the benefits that they can expect. 24>

In accordance with CBD guidance, cultural, environmental and social impact
assessments are carried out under a single assessment process.?4¢ Aspects related to cultural
heritage and biological resources are treated under Minimum Standard 6 and Minimum
Standard 3 respectively but they also form part of the general assessment process under
Minimum Standard 1. However, GEF policies do not cover in great detail the types of impacts
that should be considered as part of its Agencies impact assessment procedures. Impacts on
the respect, preservation, protection and maintenance of traditional knowledge, innovations
and practices are not considered under the general Policy on Environmental and Social
Safeguards so they do not apply to local communities, but impacts on traditional knowledge
must be documented under an “appropriate plan”.*?*” Similarly, the requirement to identify
impacts on sacred sites and associated ritual or ceremonial activities apply only to Indigenous
Peoples in the context of FPIC.1248

Impacts on privacy are partially considered under the Stakeholder Engagement Policy

which states that “in cases where confidentiality is necessary to protect stakeholders from harm,

1241 Conference of the Parties to CBD Decision VI1/16 (13 April 2004), UN Doc UNEP/CBD/COP/DEC/VII1/16,
Annex, Section F, para 53.

1242 Akwé: Kon guidelines, para 8(i).

1243 |hid, paras 8(h) and (j).

1244 Mo’ otz Kuxtal Voluntary Guidelines, para 7(c).

1245 |pid, paras 7(c) and 17(c)(ii).

1246 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 4(b)(ii).

1247GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012),
para 35.

1248 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 10(c).
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statistical information is recorded and made publicly available.”?*® However, the
communication of sensitive information through statistical data may not be sufficient to
guarantee confidentiality when only small groups of people are involved. In addition, the
protection of personal data should not be limited to cases where disclosure could cause
harm, but should be addressed fully, perhaps under a separate policy on data protection.
Similarly, the guidelines do not have any safeguards in place to ensure the protection of
secret traditional knowledge.

Finally, impacts on the ability of Indigenous peoples and local communities’ ability
to exercise customary laws are not explicitly captured by the policies. The Policy on
Environmental and Social Safeguards requires that Agencies demonstrate that they have
considered impacts on applicable national and local laws as well as directly relevant provisions
of international treaties and agreements, 20 but they do not specify whether customary laws
are covered under national law when these are not formally recognised under national legal
systems.

Under the policies, mitigation measures partially comply with the CBD COP guidance
that these should include: not going ahead with the development; finding alternatives that
successfully avoid the impacts; or providing monetary and/or nonmonetary compensation for
adverse impacts. Indeed, projects and programmes must be assessed, designed and
implemented in accordance with the mitigation hierarchy which include: avoiding or
preventing environmental and social risks and potential adverse environmental and social
impacts “where feasible”; minimising; mitigating and managing; and as a last resort, offsetting
or compensating residual impacts where avoidance or prevention, minimisation, mitigation,
and management are not feasible.’?>! The Guidelines for Engagement with Indigenous Peoples
do, however, require that projects that can negatively impact Indigenous peoples’ traditional
ownership and user rights on lands, territories, resources, livelihoods or cultures be avoided,

but with the added qualifier that avoidance may not be possible.1?5?

3.8. Ensure the fair and equitable sharing of benefits

1249 GEF, ‘Policy on Stakeholder Engagement’ (SD/PL/01, 2017), para 16(d).

1250 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 4(b)(iii).

12511hid, para 4(c).

1252 GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012),
para 36(d).
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In 2017, the GEF IEO recommended that the GEF policies be updated to include
standards for the fair and equitable sharing of benefits arising from the use of genetic
resources.'?>® The 2019 Policy however, only contains minimal requirements in relation to fair
and equitable benefit sharing. Implementing and accredited agencies must only demonstrate
that project activities conform with applicable frameworks and measures related to access and
benefit sharing in the utilisation of genetic resources.'?> As such, Indigenous peoples must be
entitled to benefit sharing under national law for GEF agencies to implement it.12%

To comply with CBD COP guidance, the GEF should ensure that Indigenous peoples
and local communities receive fair and equitable benefits based on mutually agreed terms from
the use of the traditional knowledge that they hold; provide a definition of fair and equitable
benefit sharing; provide guidance on how to obtain “prior and informed consent”, “free, prior
and informed consent” or “approval and involvement”, depending on national circumstances,
to access traditional knowledge; and lay out a process for establishing mutually agreed

terms and community protocols

3.9.The provision of accountability, evaluation and compliance mechanisms

The GEF’s policies should include accountability, evaluation and compliance
mechanisms to ensure transparency and accountability.*?%® Accountability should be facilitated
by ensuring the involvement of Indigenous peoples and local communities in the financial
auditing processes of the development projects in which they participate to ensure that the
resources invested are used effectively.'?’

Under the Policy on Environmental and Social Safeguards, Agencies must demonstrate
that they have in place grievance and conflict resolution systems. These systems must inter
alia, receive and address complaints related to the implementation of projects and programmes
in a timely and culturally appropriate manner; work proactively with complainants and other

parties to resolve the complaints or disputes determined to have standing. They must also

1253 GEF, ‘Review of the GEF Policy on Agency Minimum Standards on Environmental and Social Safeguards’
GEF/ME/C.52/inf. 08 (2017) paras 104(g) and (m).

1254 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 8(f).

125 1hid, para 11(h).

1256 Conference of the Parties to CBD Decision 14/15 (30 November 2018), UN Doc CBD/COP/DEC/14/15,
Annex, Guideline D.

1257 Akwé: Kon guidelines, para 46.

1257 Conference of the Parties to CBD Decision VI1/16 (13 April 2004), UN Doc UNEP/CBD/COP/DEC/VII/16,
Annex, Section F, para 46.
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operate independently from project teams, be transparent, and effective as neutral third parties.
They must minimise the risks of retaliation to complainants and be available locally.?%® Under
the Guidelines for Engagement with Indigenous Peoples, the GEF and its agencies must
facilitate access by Indigenous peoples to local or country level grievance and dispute
resolution systems as a first step in addressing project concerns. GEF Partner Agencies are
required to have accountability and grievance systems in place, at the project and/or institution
level, to respond to and address complaints brought forward by indigenous peoples.t?%

The screening of GEF policies and guidelines against CBD COP guidance shows that
the GEF has made an effort to align its safeguards framework with the requirements of the
CBD COP when it comes to avoiding harm. However, there are clear areas where the GEF
should strengthen its policies to better reflect the gradual shift towards a more proactive role
for cultural, social and environmental safeguards frameworks. The rapprochement between
human rights and the biodiversity regime that is emerging from COP decisions recognises the
importance of working collaboratively with Indigenous peoples and local communities, and
strengthening their economic, social, political and cultural rights to achieve long-term benefits
for these communities. Importantly, the varying degree of commitment to human rights among
the GEF implementing agencies means that some are more ahead than others. This means that
rights holders may be treated differently depending on which Agency is designing,
implementing and monitoring a project.

This Part established that the GEF has a responsibility to ensure compliance with key
human rights requirements derived from CBD COP guidance. It showed that in their current
form, GEF policies and guidelines do not adequately incorporate this guidance into their
standards. As will be discussed in the next Part, this lack of commitment to human rights

translates into an uneven approach to human rights across implementing agencies.

4. Social and environmental frameworks of the GEF’s implementing agencies

Having established that the GEF’s policies and guidelines a) do not adequately meet

the responsibility of GEF implementing agencies to fulfil human rights and b) are not in line

with CBD COP guidance on human rights, this Part demonstrates that currently, the GEF

1258 GEF, ‘Policy on Environmental and Social Safeguards’ (SD/PL/03, 2019), para 6.
125 GEF, ‘Principles and Guidelines for Engagement with Indigenous Peoples’ (GEF/C.42/Inf.03/Rev.1, 2012),
para 42.
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Safeguards represent the lowest common denominator across all three implementing agencies
(Subsection 4.1.). Subsections 4.2., 4.3. and 4.4. provide an overview of the safeguards
frameworks of GEF implementing agencies and show that these agencies exhibit varying levels
of commitment to the realisation of human rights through the implementation of projects. It
follows that the GEF is currently unable to ensure the uniform implementation of CBD COP

guidance on human rights which creates discrepancies in the treatment of project stakeholders.

4.1.GEF’s overarching framework

As explained in Chapter 2, the composite nature of the GEF partnership requires to look
separately at each set of tools and policies developed by the GEF’s implementing agencies.
Although all three agencies are either UN programmes or UN specialised agencies, there is a
striking difference between the World Bank’s engagement with human rights and that of the
UN. UNDP’s and UNEP’s social and environmental frameworks reflect the UN’s continued
adherence to its human rights-based approach framework of 2003, while the World Bank’s
ESF shows an internal conflict between the legitimacy demands of human rights groups and
its political prohibition to interfere in the political affairs of any member.126°

The GEF Policies on Environmental and Social Safeguards,?®* Gender Equality,?5?
and Stakeholder Engagement'?63 call on the Secretariat to facilitate compliance with their
standards, by carrying out regular assessments of GEF Agencies’ compliance with these
standards.'?%4 In 2020 however, the GEF’s Compliance Assessment Report concluded that only
four Agencies were in full compliance at the time of the 2019 assessment. These included the
European Bank for Reconstruction and Development (EBRD), the Foreign Economic
Cooperation Office in the Ministry of Environmental Protection of China (FECO), UNDP and
the World Bank.1265

If an Agency is found to be no longer compliant with GEF policies on environmental

and social safeguards, gender, or fiduciary standards, a facilitative process the GEF Secretariat

1260 UNEP, ‘Environmental and Social Sustainability Framework’ (UNEP, 2020) para 4; UNDP, ‘Social and
Environmental Standards’ (UNDP, 2019), para 1.

1261GEF, ‘Updated Policy on Environmental and Social Safeguards’ (GEF/C.55/07/Rev.01, 2018).

1262 GEF, ‘Policy on Gender Equality’ (SD/PL/02, 2017).

1263 GEF, ‘Policy on Stakeholder Engagement’ (SD/PL/01, 2017).

1264 GEF, ‘Progress Report on Agencies’ Compliance with Minimum Standards in the GEF Policies on:
Environmental and Social Safeguards; Gender Equality; and Stakeholder Engagement’ (GEF/C.59/Inf.16, 9
November 2020), para 1.

1265 |hid, para 8.
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and the agency to develop an action plan with a view to achieving compliance. Importantly,

non-compliance does not prevent an agency from receiving GEF financing.2%

4.2. The World Bank’s Environmental and Social Framework

4.2.1. Isthe World Bank a “human rights-free zone”?

In a scathing report detailing the World Bank’s legal policy, public relations, policy
analysis, operations and safeguards, the UN Special Rapporteur on extreme poverty and human
rights, described the World Bank as “a human rights-free zone” pointing the finger at its
operational policies, which “treats human rights more like an infectious disease than universal
values and obligations.” In this report from 2015, Philip Alston attributes the Bank’s inability
to engage meaningfully with the international human rights framework, or to assist its member
countries in complying with their own human rights obligations to the “political prohibition”
contained in its Articles of Agreement.'?6” According to him, this inherent barrier inhibits the
Bank’s ability to engage with human rights, and undermines the consistent recognition by the
international community of the integral relationship between human rights and
development. 1268

However, as the OHCHR points out, these provisions were intended to prevent national
circumstances (such as a country’s political system or strategic relationship with donors)
influencing lending decisions. Besides, they predate the emergence of IHRL and IEL and
should be interpreted in the context of these new bodies of law. 126°

Despite this inherent weakness, the Bank regularly voices its preoccupation with human

rights, to reassure certain audiences that human rights are progressively becoming an explicit

1266 GEF, “‘Monitoring Agency Compliance with GEF Policies on Environmental and Social Safeguards, Gender,
and Fiduciary Standards: Implementation Modalities’ (ME/PL/02, 27 October 2016), para 16.

1267Articles of Agreement of the International Bank for Reconstruction and Development (adopted 27 December
1945, entered into force 27 December 1945) 2 UNTS 134. Section 10 is entitled “Political Activity Prohibited”
and reads “The Bank and its officers shall not interfere in the political affairs of any member; nor shall they be
influenced in their decisions by the political character of the member or members concerned. Only economic
considerations shall be relevant to their decisions, and these considerations shall be weighed impartially in order
to achieve the purposes stated in Article 1.”

12688 UNGA, ‘Report of the Special Rapporteur on extreme poverty and human rights, Philip Alston’ (2015) UN
Doc A/70/274 (2015) para 68.

1269 OHCHR, ‘Frequently Asked Questions on Human Rights and Multilateral Development
Banks’, <https://www.ohchr.org/Documents/Issues/Development/DFI/FAQonMultilateralDevelopmentBanksan
dHumanRights.pdf> Accessed 27 November 2023.
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and integral part of the World Bank’s work.'27° Critics however, continue to point out that the
Bank’s strategy towards human rights is characterised by a “decoupling” between the core
messages on human rights and the actual substance of its social and environmental
safeguards.t?’

It is true that the World Bank continues to be at odds with the human rights agenda of
the UN, which is all the more disturbing considering its status as a UN specialised agency.'?"
Despite the recent review of its standards, the World Bank’s approach to enhancing the capacity
of borrowers’ environmental and social frameworks still does not offer a framework for the
assessment of human rights impacts. The Bank defines environmental and social risks as “a
combination of the probability of certain hazard occurrences and the severity of impacts
resulting from such an occurrence”. Environmental and social impacts on the other hand are
taken to mean “any change, potential or actual, to: (i) the physical, natural, or cultural
environment, and (ii) impacts on surrounding community and workers, resulting from the
project activity to be supported.”1?73

Traditionally, the World Bank’s safeguards have always focused on the avoidance and
— where this is not possible — on the minimisation of social and environmental impacts. This
approach has been followed despite a lack of conceptual definition of the terms. This is further
complexified by the notion of “residual impacts” which the Bank defines as “the impact that is
predicted to remain once mitigation measures have been designed into the intended
activity”.1?’* This indicates a tolerance for the persistence of some level of impact after
mitigation.

Additionally, the Bank may allow projects to go ahead even in cases when it is not
technically or financially feasible to compensate for or offset the risks.!?”> This is in
contradiction with the OHCHR’s Guiding Principles on Business and Human rights which put
a strong focus on the avoidance of adverse human rights impacts. This concept brings to light

1270 Roberto Dafiino, ‘The Legal Aspects of the World Bank’s Work on Human Rights’ (2007) 41(1) The
International Lawyer 21, 21.

1271 Maria Cabrera Ormaza and Franz Ebert, ‘The World Bank, Human Rights, and Organizational Legitimacy
Strategies: The Case of the 2016 Environmental and Social Framework’ (2019) 32(3) Leiden Journal of
International Law 483, 487.

1212 Agreement Between the United Nations and the International Bank for Reconstruction and Development
(1947) 16 UNTS 346, Article 1(2).

123 World Bank, ‘World Bank Environmental and Social Policy for Investment Project Financing’ in
Environmental and Social Framework (2017), footnote 6.

1274 Radu Mares, ‘Securing human rights through risk-management methods: Breakthrough or misalignment?”’
(2019) 32(3) Leiden Journal of International Law 32, 517.

1275 World Bank, ‘Borrower Requirements — Environmental and Social Standards 1-10° in Environmental and
Social Framework (World Bank, 2017), footnote 26.
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the responsibility of business enterprises to prevent or mitigate all actual and potential risks to
human rights, when these could have the effect of removing or reducing the ability of an
individual to enjoy his or her human rights.'?’® An actual impact is one that has occurred or is
occurring. A potential impact is one that may occur but has not yet done s0.*?’” Potential
impacts require businesses to take action to prevent them from either materialising, or if that’s
not possible to mitigate these impacts as far as possible.*?”® Potential impact include risks that
may lead to one or more adverse human rights impacts. According to the Guiding Principles,
if some residual impact on human rights is unavoidable, this requires remediation to reduce the
likelihood of a certain adverse impact occurring.

Although the Bank deliberately avoids the use of human rights language, references to
community, workers and cultural environment are reminiscent of the IHRL provisions, and
particularly those of the International Labour Organisation and the World Heritage Convention.
Similarly, the references to the physical and natural environment bring to mind the body of
international norms that regulate the environment. This approach places the World Bank at
odds with the normative developments taking place under the auspices of the OHCHR,*?"® and
through the implementation mechanisms of the CBD COP which is gradually fleshing out the

human rights responsibility of States and non-State actors.*?8

4.2.2. The “gold standard” of safeguards frameworks

In 2016, the World Bank adopted a new set of environment and social policies known
as the Environmental and Social Framework (ESF). In October 2018, the ESF became
applicable to all new World Bank investment project financing, meaning that it applies across

a wide range of activities including inter alia agricultural development, service delivery, credit

1276 OHCHR, ‘The Corporate Responsibility to Respect Human Rights: An Interpretive Guide’ (OHCHR, 2012)
15.

1217 1bid, 5.

1278 1hid, 7.

1279 See for example HRC, ‘Report of the Independent Expert on the Issue of Human Rights Obligations Relating
to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment, John H. Knox’ (2013) UN Doc
A/HRC/25/53; United Nations Human Rights Committee (HRC), ‘Report of the Special Rapporteur on the Issue
of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment’
(2017) UN Doc. A/HRC/34/49; HRC, ‘Right to a healthy environment: good practices’ (2019) UN Doc
A/HRC/43/53; UNGA, ‘The right to food’ (2021) UN doc A/76/237.

1280 gSee for example Conference of the Parties to CBD Decision XII/3 (17 October 2014), UN Doc
UNEP/CBD/COP/DEC/XII/3 endorsing the voluntary guidelines on safeguards in biodiversity financing
mechanisms. More generally, see Elisa Morgera, 'Dawn of a New Day? The Evolving Relationship Between the
Convention on Biological Diversity and International Human Rights Law' (2018) 53(4) Wake Forest Law Review,
691.
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and grant delivery (including micro-credit), community-based development, and institution
building.?8! Existing projects however, continue to apply the old Safeguard Policies until their
end date. Therefore, the Bank is currently in an interim period where the old and the new
policies will be applied in parallel for an estimated seven years.'?%? The new ESF is made up
of a Vision for Sustainable Development, the Environmental and Social Policy for Investment
Project Financing which sets out the requirements that apply to the Bank, and ten
Environmental and Social Standards, which set out the requirements that apply to borrowers.

The updating of the Bank’s Environmental and Social Safeguard Policies is of great
significance to the governance of natural resources, and to the conservation and sustainable use
of biological diversity. The early adoption by the World Bank of environmental and social
safeguards widely contributed to building its reputation for legal expertise in these fields and
the Bank continues to exert great influence in the development of safeguards by other
institutions.

In 2010, an independent evaluation of World Bank Group noted that “the main benefit
of the sustainability framework is [the] recognition of its leadership role in setting and
promoting benchmarks for environmentally and socially sustainable projects, and management
of reputational risks”, leading some clients of the World Bank to describe these standards as
the “gold standard” in development finance.*?® These early policies have diffused broadly
across the laws and policies of other international financial institutions and into national legal
frameworks.28

Indeed, the Bank has had an influence unlike any other international organisation in
shaping project design and implementation, by using these policies as a procedural framework
for the social and environmental risk management of the project.?®> Some scholars see these
policies as evidence of an emerging norm of global administrative law, or a step towards the

constitutionalisation of international law. 1286

1281 World Bank, ‘Investment Project Financing’ <https://www.worldbank.org/en/what-we-do/products-and-
services/financing-instruments/investment-project-financing> Accessed 27 November 2023.

1282 World Bank, ‘Environmental and Social Policies’ <https://www.worldbank.org/en/projects-
operations/environmental-and-social-policies> Accessed 27 November 2023.

1283 |EG, Safeguards and Sustainability Policies in a Changing World — An Independent Evaluation of World
Bank Group Experience (World Bank Group, 2010) 74.

1284 Philippe Dann and Michael Riegner, ‘The World Bank’s Environmental and Social Safeguards and the
Evolution of Global Order’ (2019) 32(3) Leiden Journal of International Law 537-559, 545. See also Giedre
Jokubauskaite, ‘The World Bank Environmental and Social Framework in a Wider Realm of Public International
Law’ (2019) 32(3) Leiden Journal of International Law 457, 458.

1285 Margherita Brunori, ‘Protecting Access to Land for Indigenous and Non-Indigenous Communities: A New
Page for the World Bank?’ (2019) 32(3) Leiden Journal of International Law 501, 502.
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The ESF reportedly involved “the most extensive consultation ever conducted by the
World Bank”, totalling the contributions of 2,000 stakeholders from more than 60 countries on
the first draft of the ESF, and from 3,000 participants from around 90 countries on the second
draft.1?7 This exercise brought together representatives from civil society, trade unions,
indigenous organisations and academia, and led to discussions around the Bank’s approach to
human rights considerations.*28

As a result, in updating the ESF the World Bank has had to juggle difficult demands
for increased legitimacy coming from borrowing States, with the concerns for human rights
from non-State actors. Ormaza and Ebert point out that to address these demands, the Bank
followed a strategy of “decoupling” the core messages of the ESF from its actual content, thus
allowing the Bank to manage this tension by aligning formal Bank structures with the required
legitimacy demands on the surface, while not significantly affecting the organisation’s core
activities and social impact.128

Under the new ESF, all projects supported by the Bank through Investment Project
Financing are required to meet the ten Environmental and Social Standards. These cover: the
Assessment and Management of Environmental and Social Risks and Impacts; Labor and
Working Conditions; Resource Efficiency and Pollution Prevention and Management;
Community Health and Safety; Land Acquisition, Restrictions on Land Use and Involuntary
Resettlement; Biodiversity Conservation and Sustainable Management of Living Natural
Resources; Indigenous Peoples/Sub-Saharan African Historically Underserved Traditional
Local Communities; Cultural Heritage; Financial Intermediaries; and Stakeholder Engagement
and Information Disclosure.?%

The objective of the Bank’s new ESF is to “identify, evaluate and manage the
environment and social risks and impacts” of project, in a manner consistent with the
environmental and social safeguards. To this end, it applies a mitigation hierarchy approach to:
(a) anticipate and avoid risks and impacts, (b) where avoidance is not possible, minimise or

reduce risks and impacts to acceptable levels, (c) once risks and impacts have been minimised

1287 Maria Cabrera Ormaza and Franz Ebert, 'The World Bank, Human Rights, and Organizational Legitimacy
Strategies: The Case of the 2016 Environmental and Social Framework' (2019) 32(3) Leiden Journal of
International Law 488.

1288 1hid.

1289 | bid, 487.

1290 World Bank, ‘World Bank Environmental and Social Policy for Investment Project Financing’ in
Environmental and Social Framework (2017) 4.
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or reduced, mitigate; and (d) where significant residual impacts remain, compensate for or
offset them, where technically and financially feasible.!2%

This approach presents a number of conceptual challenges. First, in its identification of
risks and impacts, the Bank adopts a checklist approach which, as highlighted above, presents
a number of limitations. Second, the policy operates a somewhat artificial distinction between
environmental risks and social risks which is at odds with the increasingly recognised
conceptual and normative linkages between the environmental, social and economic
dimensions of sustainable development. The Bank itself appears to struggle with this
distinction, as the environmental risks listed in the policy seem to respond to institutional
concerns rather than present a clear matrix for risk management. Without stating it, the Bank’s
classification of environmental risks presents a number of social considerations such as those
that relate to community safety, including those that are derived from the construction of dams
and the use of pesticides for example.2%2

Similarly, the classification of social risks has many implications for the environment.
Examples include the identification of negative economic and social impacts relating to the
involuntary taking of land or restrictions on land use, “risks or impacts associated with land
and natural resource tenure and use, including (as relevant) potential project impacts on local
land use patterns and tenurial arrangements, land access and availability, food security and land
values, and any corresponding risks related to conflict or contestation over land and natural
resources”.'?% The classification and formulation of these risks may have been left deliberately
open-ended to allow more flexibility in the implementation of risk assessments to cater to
national circumstances. However, as critics have pointed out, this approach carries the risk of

diluting the normative strength of the Bank’s social and environmental standards.'2%

4.3.UNDP’s Social and Environmental Standards

UNDP’s Social and Environmental Standards (SES) were adopted in June 2014 and

became effective across all UNDP-financed projects and programmes in January 2015. The

1291 World Bank, ‘Borrower Requirements — Environmental and Social Standards 1-10° in Environmental and
Social Framework (World Bank, 2017), para 6(d).

1292 World Bank, ‘World Bank Environmental and Social Policy for Investment Project Financing’ in
Environmental and Social Framework (2017), para 4(a).

1298 |bid, para 4(b).

1294 Maria Cabrera Ormaza and Franz Ebert, 'The World Bank, Human Rights, and Organizational Legitimacy
Strategies: The Case of the 2016 Environmental and Social Framework' (2019) 32(3) Leiden Journal of
International Law 495.
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SES were updated in July 2019 to “enhance positive social and environmental opportunities
and benefits as well as ensure that adverse social and environmental risks and impacts are
avoided, minimized, and mitigated.”*?® This updated version of the safeguards reflects a
noticeable shift in UNDP’s response to legitimacy concerns, from a purely risk avoidance and
mitigation perspective to a “quality enhancement” approach.?%® This shift has received little
attention in literature. Upon close examination of the updated standards, UNDP puts a strong
focus on human rights, using explicit human rights language and referring to specific human
rights instruments. The policy aims to balance risk-mitigation and benefit enhancement through
a combination of checklist of risks and a requirement that project developers fill out a
questionnaire to identify the benefits that the project is expected to bring to the project’s
stakeholders. Importantly, it provides comprehensive guidance to project developers on the
type of risks to identify, how to mitigate them and how to ensure that the project’s stakeholders
will see their human rights protected and fulfilled as a result of the project.

UNDP’s strategy for risk management proposes an optional “pre-screen” stage to
determine the preliminary risk categorisation, consult with stakeholders, including people
potentially affected by the project, on risk identification/rating and to incorporate social and
environmental screening, assessment and management measures/plans in Initiation Plan and
budget. The second stage is mandatory, and consists in a full Screening for Project Appraisal
Committee (PAC) Appraisal. This stage consists in the verification of screening results with
stakeholders, including people potentially affected by the project and the classification of risks
between Moderate/Substantial/High in a project risk register. On the basis of the screening
results, the PAC makes recommendations and signs the screening report. The final stage
applies throughout the project implementation and is intended to track any changes in
circumstances that may require the revision of stage 1, in case new information becomes
available through a social and environmental assessment, or where there are substantive
changes to the project (e.g. changes in design, additional components), or where changes in the
project context might alter the project’s risk profile.

To help identify and document how a project can further the two objectives of the SES
(ie. do-no-harm and quality enhancement), the screening procedure requires that the project
developer answers a series of questions. Question 1 requires the project developer to explain

how the project integrates the programming principles to strengthen social and environmental

1295 UNDP, ‘Social and Environmental Screening Procedure’ (Guidance note, 2019), para 1.
129 |hid, paras 33 — 35.
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sustainability. The guidance note helps the project developer clarify how the project proposal
ensures that opportunities for promoting social and environmental sustainability have been
appropriately considered during project development. It lists a number of examples of
measures that may serve as a justification. These include measures designed to assist
government efforts to enhance the realisation of human rights, gender equality, resilience,
sustainability, and accountability, or additional measures that will be identified during the
screening process. 2%’

In answering this question, the project developer is required to explain how the project
applies a human rights-based approach, and in particular, whether the project is informed by
human rights analyses, including from UN human rights mechanisms (human rights treaty
bodies, Universal Periodic Reviews, Special Procedures). Importantly, the project developer
must include measures under the project that will either assist the government to comply with
its obligation to respect, protect and fulfil under international law and to implement human
rights-related standards in national law. This questionnaire contains special requirements to
ensure that the project benefits specific groups of people, such as Indigenous peoples, women
and people with disabilities. The project developer must explain how the project enhances the
availability, accessibility and quality of benefits and services for potentially marginalised
individuals and groups, and will increase their inclusion in decision-making processes that may
impact them. These processes must be consistent with the human right principle of non-
discrimination and equality. The realisation of gender equality and women’s empowerment is
a primary concern in UNDP’s project design. The project developer is required to explain the
methodology used to identify gender inequalities and to demonstrate how the project will
address them. The guidance note lists common sources of inequality such as cultural, social,
religious constraints on women’s potential participation and project developers must provide
strategies to overcome them. 2%

UNDP’s approach also differs from the World Bank’s when it comes to the format used
for the identification of risks. Through the application of its Social and Environmental Risk
Screening Checklist, UNDP manages to navigate the challenging exercise of raising awareness
of the specific risks faced by categories of people and the environment, while at the same time,
mainstreaming human rights standards into these categories. As a result, the checklist raises

awareness of the substantive human rights of women, Indigenous peoples and workers, while

1297 | bid, para 34.
129 | bid.
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at the same time incorporating aspects of human rights of a procedural nature in the
identification of risks to biodiversity and climate change. The checklist is built around one
overarching category of risks to human rights, gender equality, and accountability, and eight
sub-categories of risks which include: biodiversity conservation and sustainable natural
resource management, climate change and disaster risks, community health, safety and
security, cultural heritage, displacement and resettlement, Indigenous peoples, labour and
working conditions, pollution prevention and resource efficiency.?%°

From a human rights perspective, it is interesting that the risks to gender equality are
part of a stand-alone category that is separate from other risks to human rights, despite the
classification of CEDAW as a core human rights treaty. This is likely to be as a result of a
deliberate institutional positioning in favour of gender equality, as evidenced by UNDP’s
Gender Equality Strategy (2022-2025).13% Similarly, the rights of Indigenous peoples are
covered separately, which may be a deliberate institutional decision to give more visibility to
UNDP’s policy on Indigenous peoples, which acknowledges that they have a distinct legal
status and rights derived from human rights instruments. 3%t

The checklist contains a number of criteria to determine the risks of a project to
biodiversity. Importantly, it makes a noticeable effort to identify the human rights dimensions
of biodiversity-related risks. Indeed, it builds linkages between the risks related to habitat loss,
conversion or degradation, fragmentation, hydrological changes and the risks to livelihoods
and food security. Whilst the section on biodiversity-related risk does not in itself reflect the
risks to the right to health and cultural rights, these are the object of separate categories of risks
which themselves build linkages with biodiversity and the environment.3%? In addition, it gives
a platform for Indigenous peoples and local communities to point out what they consider to be
critical habitats or environmentally sensitive areas. It considers changes to the use of lands and

resources that may have adverse impacts on habitats, ecosystems, and/or livelihoods.

4.4 UNEP’s Environmental, Social and Sustainability Framework

UNEP’s Environmental, Social and Sustainable Framework (ESSF) of 2020 replaces
the Environmental, Social and Economic Sustainability Framework (ESESF) of 2014. The

1299 |bid, paras 27 — 31.

1300 UNDP, ‘Gender Equality Strategy 2022-2025" (2022).

1301 UNDP, ‘UNDP and Indigenous Peoples: A Policy of Engagement’ (UNDP, 2015), para 13.

1802 See UNDP, ‘Social and Environmental Screening Procedure’ (Guidance note, 2019), Standard 3 on
Community Health, Safety and Security and Standard 4 on Cultural Heritage.
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stated objective of the reform was to bring it in line with international standards and with the
2030 Agenda.'® Importantly, the reform is intended to go beyond a “do no harm” approach
by seeking to realise rights and to enhance programme and project outcomes,*3% in what it
calls “a risk-informed approach to addressing environmental and social risks and impacts”.*3%
The Framework applies to all UNEP-funded programmes and projects, UNEP-administered
MEAs, as well as implementing partners, executing agencies and contractors. 130

In an effort to improve policy coherence, the ESSF clarifies that it is to be read in
conjunction with and applied together in a manner that is consistent with other cross-cutting
policies, management practices, and standard operating procedures of UNEP and of UNEP-
administered MEAs.'3%7 These include a range of sectoral policies on access to information, 138
Gender Equality and the Environment,'3% Indigenous Peoples,’®° the protection of
environmental defenders,'3! UN Environment partnership policy and procedures,***? and
stakeholder engagement.3!3 The framework also requires UNEP-funded project to be
implemented in manner consistent with inter alia the CBD, CITES, CMS and a range of
conventions on waste, chemicals and pollutants.3!4

Despite this commitment to international normative processes, UNEP continues to
grapple with aspects of human rights that are controversial among its Member States. Whilst
UNEP’s ESSF commits the institution to inclusive stakeholder engagement,®®> UNEP
Member States have so far not been able to agree on a new Stakeholder Engagement Policy
Document. On the surface, UNEP’s safeguards show a commitment to implementing a human
rights-based approach to stakeholder engagement and public participation which “should” be

based on the principles of equality and non-discrimination, participation and inclusion, and

1303 UNEP, ‘Environmental and Social Sustainability Framework’ (2020), para 2.

1304 |bid, para 4.

1305 | bid.

1306 | bid, para 6.

1307 1hid, para 7.

1308 United Nations Environment Assembly of the United Nations Environment Programme, ‘United Nations
Environment Programme access-to-information policy’ (2014) UN doc UNEP/EA.1/INF/23.

1308 UNEP, ‘Gender Equality and the Environment Policy and Strategy’ (UNEP, 2015).

1310 UNEP, ‘UNEP and Indigenous Peoples: A Partnership in Caring for the Environment Policy Guidance’
(UNEP, 2012).

1311 UNEP, ‘Promoting Greater Protection for Environmental Defenders Policy’ (UNEP, 2018)

1312 UNEP, ‘UNEP Partnership Policy and Procedures’ (UNEP, 2011).

1313 While the Member States were so far not able to agree on a new Stakeholder Engagement Policy Document,
UN Environment has put in place various new approaches towards Stakeholder Engagement that respond to the
intentions of “The Future We Want”.

1314 For a full list of MEAs under UNDP’s administration or secretarial function see UNEP, ‘Secretariats and
Conventions’<https://www.unep.org/about-un-environment/why-does-un-environment-matter/secretariats-and-
conventions> Accessed 27 November 2023.

1315 UNEP, ‘Environmental and Social Sustainability Framework’ (2020), para 5.
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accountability and rule of Law. This means that the stakeholder engagement mechanism should
be applied without discrimination of any kind, such as race, colour, sex, age, language, religion,
political or other opinion, national or social origin, disability, property, birth or other status. It
also commits UNEP to ensure that every person is entitled to “active, free and meaningful
participation in, contribution to, and enjoyment of civil, economic, social, cultural and political
development in which human rights and fundamental freedoms can be realized”, and the
guarantee of an effective, accessible and independent mechanism and procedure of redress.3'6
However, in its current form the framework lacks clear standards to operationalise the
commitment to a human rights-based approach and the fulfilment of human rights in UNEP’s

projects.

4.5.Disparities in human rights protections

This lack of harmonisation between implementing agencies’ social and environmental
safeguards creates inconsistencies in the standards applied by these different mechanisms. In
the area of climate change, the implementation of the UN-REDD+ mechanism under the
UNFCCC has shown that the divergence in safeguards adopted under the Forest Carbon
Partnership Facility (FCPF) and the UN-REDD Programme could lead to situations where the
same activities carried out in the same countries could be subjected to different standards,
depending on which institution is handling the funding.'3 Criterion 10 of the UNREDD Social
and Environmental Principles aims to ensure that there is no involuntary resettlement as a result
of REDD+.1818 This however, conflicts with the World Bank’s and the Inter-American
Development Bank (ADB)’s policies on resettlement which allow involuntary resettlement
albeit as a last resort and under certain conditions.*3*® The Forest Carbon Partnership Facility
(FCPF) is a World Bank Trust Fund which applies the World Bank’s policy on involuntary

resettlement.*32° As such, in the implementation of REDD+ activities financing mechanisms

1316 |hid, para 23.

1317 Annalisa Savaresi, ‘REDD+ and Human Rights: Addressing Synergies between International Regimes’ (2013)
18(3) Ecology and Society, 5.

1318 UN-REDD Programme, ‘Social and Environmental Principles and Criteria’ (2012), UN Doc
UNREDD/PB8/2012/V/1, Criterion 10.

1319 World Bank, ‘Land Acquisition, Restrictions on Land Use and Involuntary Resettlement’ in Environmental
and Social Framework (2017); Inter-American Development Bank (IDB), ‘Land Acquisition and Involuntary
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1820 Forest Carbon Partnership Facility (FCPF), ‘Forest Carbon Partnership Facility (FCPF) Readiness Fund
Common Approach to Environmental and Social Safeguards for Multiple Delivery Partners’ (FCPF, 2012), para
14(d).
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may apply different standards depending on whether they are funded through the UN or
through the World Bank. Considering the many crossovers between biodiversity and climate
change activities, these discrepancies between agency standards affect biodiversity projects in
a similar way. These discrepancies need to be addressed if the CBD COP guidance to the GEF
in the application of the Kunming-Montreal GBF is to be followed.

This Part has shown that current GEF policies and guidelines are ill-equipped to ensure
the consistent application of CBD COP guidance across GEF implementing agencies. The
degree of commitment of each agency to human rights influences the way that GEF projects
are formulated and implemented. Among the three implementing agencies, UNDP shows the
clearest commitment to the realisation of human rights in its projects. As a result, stakeholders
under UNDP projects are more likely to see their rights identified, respected, protected and
fulfilled than stakeholders under World Bank or UNEP-implemented projects. In this context,
the commitment of CBD Parties to apply a human rights-based approach to the implementation
of the Kunming-Montreal GBF will require GEF policies and guidelines to be reviewed to
ensure that all implementing agencies have adequate safeguards and operational policies in
place to adequately identify, respect, protect and fulfil the rights of their biodiversity-related
project stakeholders. The next Part considers what steps the GEF should take to operationalise

the Kunming-Montreal GBF through a human rights-based approach.

5. Operationalising the Kunming-Montreal Global Biodiversity Framework through a

human rights-based approach

This Part argues that the implementation of a human rights-based approach to GEF-
funded projects requires a number of operational changes including a commitment to support
projects that actively advance the realisation of human rights, a shift in programmatic
terminology from “affected stakeholder” to “right holder”, strengthening policies and
safeguard to bring them in line with IHRL and requiring implementing and accredited agencies

to carry out human rights impact assessments.

5.1.Advancing the realisation of human rights

The recognition of a human rights-based approach to biodiversity conservation and

sustainable use in the new Kunming-Montreal GBF provides an official acknowledgment by
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the Parties of the need to respect, protect and fulfil human rights in the implementation of the
CBD. This recognition extends to the implementation of GEF-funded projects and programmes
related to biodiversity conservation and sustainable use and includes ensuring that the rights of
Indigenous peoples, local communities, women, children, persons with disabilities and
environmental human rights defenders are identified, respected, protected and fulfilled
throughout the project cycle, from planning and design to implementation and evaluation.

A human rights-based approach to programming requires planning and implementing
development projects and programmes in which human rights are a key feature in the initial
design of activities. This includes an assessment of applicable legal frameworks within the
project’s geographical area to identify gaps in relation to substantive and procedural
biodiversity-related human rights; the identification of duty bearers and rights holders; and the
ongoing monitoring and evaluation of projects and programmes for their adherence to the
respect, protection and fulfilment of substantive and procedural human rights.13?

As such, a first step for the GEF would be to recognise its role in actively supporting
the realisation of biodiversity-related substantive and procedural human rights. The explicit
recognition of human rights in ESS frameworks and the commitment to implementing the
guidance from human rights bodies is important for several reasons. First, it helps to ensure
that safeguards requirements keep pace with international standards, as they evolve over time.
It also creates the foundation for developing specific safeguards for specific groups.
Monitoring bodies may highlight the particular challenges faced by women, children, migrants,
persons with disabilities and other groups in the context of a particular investment or type of
investment, and may reveal constraints to participation, access to livelihood rights, effective
grievance mechanisms and other issues covered by safeguards. 13?2

To better understand how the GEF can contribute to the realisation of human rights, the
design of projects should include a systematic analysis of the relationship between people and
the environment, and how the project can contribute to the realisation of the rights to life and
health; the right to an adequate standard of living, including the rights to food and housing, and

the rights to safe and clean water and sanitation; and to non-discrimination and the rights of

1321 UNDP, ‘Indicators for Human Rights Based Approaches to Development in UNDP Programming: A Users’
Guide’ (UNDP, 2006).

1822 OHCHR, ‘Frequently Asked Questions on Human Rights and Multilateral Development Banks’
<https://www.ohchr.org/sites/default/files/Documents/Issues/Development/DFI/FAQonMultilateralDevelopmen
tBanksandHumanRights.pdf> Accessed 27 November 2023.
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those most vulnerable to the loss of biodiversity.132 Additionally, the analysis should include
an assessment of how the project will contribute to the procedural rights of those located in the
project’s area, including participation and consultation, access to information and access to

justice.1324

5.2.Shifting the narrative from “affected stakeholder” to “rights holder”

The concept of “affected people” is used to refer to individuals and local communities
with whom a development project is likely to engage and who may be either “beneficiaries” or
“at risk” from the project. This concept is rooted in project development practice, and has no
grounding in international law. Affected people are identified during the project’s development
stage, often through an impact assessment. It is only after the impact assessment, that a
stakeholder engagement plan is developed, laying out the consultation process with affected
people throughout the planning and implementation stages of the project. This is problematic
because the decision to consult affected people is made on the basis of an analytical finding
that is carried out at the project developer’s discretion, rather than being driven by a normative
requirement. As a result, the decision to include or exclude certain people is left to the project
developer on the basis of their own programmatic criteria. 3% This is often driven by spatial
considerations. The smaller the territory, the more likely a group is to be recognised as affected.
A contrario, the larger the territory and the more scattered the groups are, the less likely they
are to be included. 1326

A human rights-based approach shifts the narrative from “affected stakeholder” to
“rights holder”. This creates a much more coherent normative category, built around
entitlements and obligations. However, such a shift requires development actors — including
the GEF — to acknowledge their human rights responsibilities as subjects of international law.
Furthermore, it requires a fundamental shift away from the current practice, to place human

rights and legal mechanisms at the centre of development assistance and development

1323 See United Nations Human Rights Committee (HRC), 'Report of the Special Rapporteur on the Issue of
Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment'
(2017) UN Doc. A/HRC/34/49.

1324 |bid, para 27.

1825 See Giedre Jokubauskaite, ‘The Concept of Affectedness in International Development’ (2020) 126 World
Development 104700, 3.

1326 1hid, 10.
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policy.1327 Such a shift requires the GEF to develop human-rights based policies, that allow for
the systematic consultation of the individuals and communities located within and beyond a
project’s intended area of implementation, and for their rights to be respected, protected and
fulfilled. Consultation procedures should ensure the full and effective participation of
Indigenous peoples and traditional communities in decision-making on all matters that affect
their lives. This includes carrying out consultations in the design of projects and programmes
that are likely to impact resources pertaining to their lands or territories.**?® In addition,
consultations with Indigenous peoples and traditional communities should be in accordance

with their customs and traditions, and occur early in the decision-making process.3?°

5.3.Incorporating international human rights standards into GEF policies and safeguards

The decision at CBD COP 15 to create a new Global Biodiversity Framework Fund
(GBFF)3% provides an important avenue for aligning GEF policies with CBD guidance. The
purpose of the GBF is to support the implementation of the new Kunming-Montreal GBF,133!
improve coherence, complementarity and cooperation between the CBD and its Protocols,
other biodiversity-related conventions, other relevant multilateral agreements and international
institutions'33? and support the human rights-based approach and gender-responsive
implementation of the Global Biodiversity Framework.*33 This new Fund will be established
under the GEF and the GEF Council will meet as the Council for the GBFF. Importantly, it
will apply existing GEF policies, “in accordance with the guidance of the COP, unless the GBF
Fund Council decides it is necessary to modify such policies and procedures to be responsive
to the guidance of the COP.”1334

1327 See Morten Broberg and Sano Hans-Otto, ‘Strengths and Weaknesses in a Human Rights-Based Approach to
International Development — An Analysis of a Rights-Based Approach to Development Assistance Based on
Practical Experiences’ (2018) 22(5) The International Journal of Human Rights 664.

1328 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, para 50.

1329 |hid.

1330 Conference of the Parties to CBD Decision 15/7 (19 December 2022), UN Doc CBD/COP/DEC/15/7, para
30.

1381 GEF, ‘Ratification of the Global Biodiversity Framework Fund, Seventh GEF Assembly’ (GEF/A.7/09, 2023),
para 12.

1332 | bid, para 12.

1333 | bid, para 13.

1334 1bid, para 56.
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In light of the findings from the compliance assessment in Part 2 above, to bring the

GEF policies and safeguards in line with CBD guidance and a human rights-based approach,
the GEF framework should:

Require the GEF and its agencies to ensure compliance with all human rights
instruments and soft law instruments from human rights bodies, including reports from
UN special rapporteurs on women?3® and children;33

Require the GEF and its agencies to ensure compliance with the CBD, the UNFCCC
and other MEAs and their COP decisions;

Be updated to reflect more recent CBD guidance documents endorsed by the COP,
including the Mo’otz Kuxtal Voluntary Guidelines and the Voluntary guidelines on
safeguards in biodiversity financing mechanisms;

Ensure the consultation of women and women’s group in the development and
implementation of projects and their involvement in capacity development activities;
Recognise, protect and fulfil the rights of children, persons with disabilities and
environmental human rights defenders;

Update the definition of Environmental and Social Risk and Impact Assessment to
include cultural impact assessments. The definition should also broaden its focus
from risk management to the identification of project benefits on the rights of the
Indigenous peoples and local communities;

Update the definition of FPIC to replace the reference to “collective support” with
a clear statement that Indigenous peoples and local communities have the right to
grant or not to grant consent to a project. In addition, the definition should include
a clarification that FPIC is a continuous process and that a collaborative
relationship should continue to be sought beyond the project’s end date. The
policies and guidelines should be harmonised to ensure respect for local and
traditional decision-making processes;

Provide a definition of fair and equitable benefit sharing and detailed guidance for its
implementation;

Make GEF funding unavailable for projects that allow for the involuntary

resettlements of Indigenous peoples and local communities, regardless of any

1335 HRC, “Women, girls and the right to a clean, healthy and sustainable environment, Report of the Special
Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment, David R. Boyd’ (2022) UN Doc A/HRC/52/33.

133 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H Knox’ (2018) UN Doc A/HRC/37/58.
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safeguards and mitigating measures to minimise impacts. In cases of voluntary
resettlements, communities should be compensated,;

- Broaden the categories of impacts covered to include impacts to traditional
knowledge, innovations and practices — including customary laws and institutions — as
well as impacts on privacy;

- Mitigation measures should include the option not to go ahead with a project.

5.4.Incorporating human rights impact assessments in the design, implementation and

monitoring of projects

Human rights impact assessments (HRIAs) have emerged out of the practice around
other types of impact assessments, most notably environmental impact assessments (EIA) and
social impact assessments (SIA). Social impact assessments have emerged as a field of research
and practice — with its own theory and methods**” — making considerable conceptual and
normative contributions to the understanding of how projects impact on individuals and the
ways in which people and communities interact with their socio-cultural, economic and
biophysical surroundings.'®3® Researchers in this field have long argued that identifying
impacts in advance can lead to better decisions about which development interventions should
proceed, how they should proceed, and what mitigation measures should be taken to minimise
or avoid harm to people and the environment, while maximising benefits.?33° These works have
expanded our understanding of the normative contours of due diligence in the context of States’
duty to protect human rights, and business responsibility to respect human rights.340 But it is
this more recent focus on the need for development interventions to generate positive impacts
that has brought to light the important linkages between human rights and impact assessments.
This follows from the growing realisation that project planning and implementation shouldn’t
be limited to avoiding harm but should also generate benefits for local communities and

stakeholders affected by the project.t34

1337 Ana Maria Esteves, Daniel Franks, Frank Vanclay, ‘Social impact assessment: The state of the art’ (2012)
30(1) Impact Assessment and Project Appraisal 34, 34.

1338 See Frank Vanclay, ‘Principles for social impact assessment: A critical comparison between the international
and US documents’ (2006) 26(1) Environmental Impact Assessment Review 3.

1339 1hid, 7.

1340 OHCHR, ‘UN Guiding Principles on Business and Human Rights’ (OHCHR, 2011).

131 Frank Vanclay, ‘Reflections on Social Impact Assessment in the 21st Century’ (2020) 38(2) Impact
Assessment and Project Appraisal 126, 127.
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While EIAs have tended to focus on avoiding or minimising negative impacts on the
environment,342 SIAs have slowly developed a definition that goes beyond mitigation and
“includes the processes of analysing, monitoring and managing the intended and unintended
social consequences, both positive and negative, of planned interventions (policies,
programmes, plans, projects) and any social change processes invoked by those interventions.
Their primary purpose is to bring about a more sustainable and equitable biophysical and
human environment.”*** Social impacts covered by SIAs are quite broad and includes “all
issues that affect people, directly or indirectly” such as any changes to people’s way of life,
their culture, their community, their political systems, their environment — such as the quality
of the water and air the availability and quality of the food they — their health and well-being,
their personal and property rights, their fears and aspirations.'34* By extension, it includes any
changes to their access to and control over resources.

Whilst all impact assessments are used “to predict future expected consequences of
possible decisions”,*3*° the focus has tended to be on the identification of measurable impacts
without sufficient attention being put on anticipating the long-term effects of a project on
communities, and existing social impact frameworks have generally fallen short of providing
a comprehensive analysis of the current and future impacts of projects. 1346

In recent years however, new frameworks have been developed in an attempt to
operationalise the concept. In particular, Eddie Smyth’s and Frank Vanclay’s Social
Framework for Projects uses an approach that not only aims to identify and mitigate the
negative impact of projects, but also draws on the literature on ecosystems and human well-
being'34’ to identify ways in which projects can provide greater benefits to people and the

environment.3*8 The methodology aims to give more weight to people’s capacities, abilities

1342 See International Association for Impact Assessment (IAIA), ‘What Is Impact Assessment?’ (IAIA, 2009), 1.
The TAIA defines EIAs as “the process of identifying, predicting, evaluating and mitigating the bio-physical,
social, and other relevant effects of development proposals prior to major decisions being taken and commitments
made.”

1343 Frank Vanclay, ‘International Principles for Social Impact Assessment’ (2003) 21(1) Impact Assessment and
Project Appraisal 5.

134 Frank Vanclay, ‘Principles for social impact assessment: A critical comparison between the international and
US documents’ (2006) 26(1) Environmental Impact Assessment Review 3, 8.

1385 TATA), ‘What Is Impact Assessment?’ (IAIA, 2009), 1.

1336 See Frank Vanclay, ‘Reflections on Social Impact Assessment in the 21st Century’ (2020) 38(2) Impact
Assessment and Project Appraisal 126.

1337 For example Rik Leemans, ‘The Millennium Ecosystem Assessment: Securitising the interactions between
ecosystems, the state and human beings from a human and environmental security perspective’ in Facing Global
Environmental Change: Environmental, Human, Energy, Food, Health and Water Security Concepts (Springer
Verlag 2009).

1348 Eddie Smyth and Frank Vanclay, ‘The Social Framework for Projects: A conceptual but practical model to
assist in assessing, planning and managing the social impacts of projects’ (2017) 35(1) Impact Assessment and
Project Appraisal 65.
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and freedoms to achieve their goals, identify the degree of community and social support in a
given political context, how a project is likely to affect people’s livelihoods, assets and
activities, their culture and religion, their access to infrastructure and services, their tenure
rights over natural resources, and the living environment.*3*° Despite this increased focus on
aspects of human rights, SIAs do not provide a consistent analysis of the risks to human rights
and of the opportunities to fulfil them. Human rights impact assessments (HRIAS) have
emerged as a useful tool to fill this gap.

HRIAs draw from EIAs and SIAs but are based on the normative framework of binding
international human rights. This gives them an objective baseline against which to assess a
project’s risks and benefits to human rights and allows evaluation teams to measure the extent
to which a project a) respects the substantive and procedural requirements of human rights law
and b) supports the realisation of human rights. 1350 In addition, HRIAs require a cross-sectoral
approach that considers impacts on civil, political, economic, social and cultural rights in a
systematic way. Because of this HRIAs have been shown to address equality, participation,
transparency and accountability more systematically and comprehensively than other types of
assessments. 135!

Human rights impacts can be both negative and positive, intended or unintended, and
direct or indirect.!3? Although HRIASs tend to be carried out ex post to evaluate the actual
impact of actions on human rights, they should in fact be carried out ex ante to inform the
development of a project and identify ways to maximise positive impacts on human rights.
There are two main approaches to carrying out human rights impact assessments. The first
approach is to carry out a stand-alone HRIA to address a specific human rights issue. This is
typically done in cases where an institutional actor has a specific mandate and carries out an
assessment to address this issue that falls within its mandate. A second approach is to combine
a HRIA with other types of impact assessments such as EIAs or SIAs. Although this approach

requires more time and resources, commentators agree that this approach provides a more

1349 I bid.

13%0 The Nordic Trust Fund and the World Bank, ‘Study on Human Rights Impact Assessments - A Review of the
Literature, Differences with other Forms of Assessments and Relevance for Development’ (World Bank, 2013),
29.

1351 |bid, 8.

1352 Gauthier de Beco, ‘Human Rights Impact Assessments’ (2009) 27(2) Netherlands Quarterly of Human Rights
139, pp 143-144.
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comprehensive assessment and allows for the mainstreaming of human rights into a wider
range of development policies.3%3

As per CBD guidance, the GEF implementing agencies should be carrying out social,
environmental and cultural impact assessments*>* as part of their project design,
implementation and monitoring of projects. As discussed above, the GEF’s current policies
and safeguards are insufficient to ensure that implementing and accredited agencies will apply
a human right-based approach to the implementation of the new Global Biodiversity
Framework that is consistent with CBD guidance. To ensure that these agencies respect, protect
and fulfil human rights as part of their operational modalities, the GEF should require that they
conduct HRIAs on top of their social, environmental and cultural impact assessments.
However, to avoid the dilution of human rights standards in the consolidation of all types of
impact assessments, agencies should develop their assessment framework using the normative
framework provided by IHRL.13%

As per the CBD COP guidance highlighted above, an environmental, social and cultural
impact assessment should identify impacts on the customary use of biological resources,
impacts on the respect, preservation, protection and maintenance of traditional knowledge,
innovations and practices, impacts on sacred sites and associated ritual or ceremonial activities,

impacts on privacy and impacts on the exercise of customary laws.3%

6. Conclusions

This Chapter demonstrated that the current GEF architecture of policies and safeguards
is inconsistent with CBD COP guidance on human rights and should be reviewed to provide
appropriate support to CBD Parties in meeting their commitment to apply a human rights-based
approach to the implementation of the Kunming-Montreal GBF. In so doing, this Chapter
provides an original contribution to the literature in IEL and IHRL on the human rights

responsibility of international organisations, and on the rise in quasi-judicial dispute resolution

1353 The Nordic Trust Fund and the World Bank, ‘Study on Human Rights Impact Assessments - A Review of the
Literature, Differences with other Forms of Assessments and Relevance for Development’ (World Bank, 2013),
33.

1354 Akwé: Kon guidelines, para 6.

1355 Gauthier de Beco, ‘Human Rights Impact Assessments’ (2009) 27(2) Netherlands Quarterly of Human Rights
139,149. See also HRC, ‘Report of the Special Representative of the Secretary-General on the issue of human
rights and transnational corporations and other business enterprises, John Ruggie’ (2011) UN Doc A/HRC/17/31,
para 18.

13% Akwé: Kon guidelines, para 27.
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mechanisms and their implications for the protection of human rights in development
assistance. In particular, this Chapter clarifies the scope and content of the human right
responsibility of GEF agencies to fulfil biodiversity-related human rights in the implementation
of GEF project. While Chapter 4 clarified that this responsibility is derived from general
international law and State obligations, this Chapter demonstrated that GEF agencies have a
responsibility to align their operational modalities with CBD COP guidance on human rights
and under Article 8(j).

First, it clarified the nature, scope and content of the human rights-related CBD COP
guidance to the GEF. In particular, it showed that the nature of this guidance is both direct and
indirect, and includes the application of the guidelines developed under the aegis of Article 8(j)
as well as guidance related to the rights of women, children, persons with disabilities human
rights defenders in IHRL. The review of COP decisions brought to light some key aspects of
CBD COP guidance to the GEF and its implementing agencies. These include, the respect for
human rights and CBD guidance; the respect for biodiversity-related international instruments;
the respect for prior informed consent and/or approval and involvement; enabling the
participation of Indigenous peoples and local communities; conducting cultural, environmental
and social impact assessments; preventing involuntary resettlement and providing
compensation in cases of voluntary resettlement; and the provision of accountability,
evaluation and compliance mechanisms.

Second, it highlighted the dissonance between the consolidation in international law of
the understanding that the protection of the environment requires the full realisation of human
rights, and the focus of the GEF and its implementing agencies on social and environmental
safeguards and grievance mechanisms to avoid and mitigate risks to human rights.

Third, it demonstrated that on the whole the GEF’s policies and guidelines fall short of
complying with key aspects of CBD guidance. Moreover, the lack of uniform treatment of
human rights across GEF implementing agencies means that the rights of project stakeholders
may be treated differently depending on what agency implements the GEF project.

Finally, this Chapter showed that to fulfil the CBD Parties’ commitment to apply a
human rights-based approach to the implementation of the Kunming-Montreal GBF, the GEF
and its implementing agencies must operate a radical shift in the way that they approach human
rights. In particular, it will require an explicit commitment to the realisation of the full range
of biodiversity-related human rights, a shift in the language from “affected stakeholder” to

“rights holder” and the systematic application of ex ante human rights impact assessments. The
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systematic implementation of ex ante human rights impact assessments could help these
agencies align their practices with this requirement.

In addition to the clarification of these points in IEL and IHRL, this Chapter makes a
practical and timely contribution to the discussions around the implementation of the Kunming-
Montreal GBF. In particular, the recommendations highlighted in this Chapter can inform the
review of the effectiveness of the CBD’s financial mechanism at COP 16 and the review of

GEF policies as it sets up the new GBFF.
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Chapter 6: Conclusions

1. Inspiration for this thesis

The inspiration for this research came from a number of realisations. First, despite
decades of development assistance in support of the conservation of biological diversity, the
sustainable use of its components and the fair and equitable sharing of the benefits arising out
of the utilisation of genetic resources, the rate of decline in biodiversity keeps accelerating.
Second, the international architecture for the delivery of biodiversity-related ODA is complex
and does not provide for the systematic integration of human rights into biodiversity-related
development projects and programmes. Third, the interdependence between the protection of
human rights and the protection of the environment means that development assistance must
address these issues jointly to achieve effective results. Fourth, with the CBD’s financial
mechanism being so critical to the achievement of the CBD’s objectives, it is imperative that
the GEF and its implementing agencies have the right policies and operational modalities in
place to ensure that the human rights of affected stakeholders are identified, respected,
protected and fulfilled.

At the start of this PhD journey, it was unclear whether the repeated calls of the UN
Special Rapporteurs on Human Rights and the Environment for CBD Parties to commit to
applying a human rights-based approach to the implementation of the Kunming-Montreal GBF
would be heeded. The decision at COP 15 to include such a commitment in the Framework
confirmed the real-world relevance of this research topic and made it all the more exciting to
contribute to the conceptualisation of the biodiversity-related human rights in the context of
the CBD’s financial mechanism. Similarly, the recognition by the HRC and the UN General
Assembly of the human right to a clean, healthy and sustainable environment®’ provided a

clearer foundation in international law for the arguments laid out in this thesis.

2. Contribution of this thesis to legal scholarship

187 United Nations General Assembly (UNGA), ‘The Human Right to a Clean, Healthy and Sustainable
Environment’ (2022) UN Doc A/76/L.75.
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This thesis provides an original contribution to the understanding in legal scholarship
of the complex intersections between the international biodiversity regime and its financial
mechanism, human rights and aid effectiveness. Very little scholarship exists in IEL on the
legal aspects of financial mechanisms, let alone on how these interact with other international
treaty regimes. In the case of the CBD’s financial mechanism, no literature in IEL or IHRL
could be identified that specifically addressed regime interaction in the context of financial
assistance, the human rights responsibility of the GEF and its implementing agencies in the
implementation of biodiversity-related projects, nor indeed any literature that explored how the
normative instruments of the CBD COP might affect the GEF. Using a mutually supportive
interpretation of International Biodiversity Law and IHRL, this thesis pieced together
fragments of existing scholarship in IEL and IHRL, and used elements of grey literature to
provide an answer to the following question:

“Does the obligation for CBD developed country Parties to provide new and additional
financial resources entail a responsibility for the GEF and its implementing agencies to
respect, protect and fulfil human rights?”

Specifically, this thesis built on the growing body of academic literature which framed
environmental protection as a human rights issue,***® and highlighted the increasing greening
of existing human rights through case law.**%° It also built on the works of the two successive
UN Special Rapporteurs on Human Rights and the Environment who consolidated the
understanding of the interconnections between IHRL and IEL developed primarily through
treaty bodies and regional tribunals. These works fleshed out the substantive human rights
obligations of States in relation to the environment, highlighting that human rights norms
require States to take measures for the protection of inter alia the global climate, freshwater
quality, protected areas, and biological diversity.'36° Importantly, the obligations of States to
respect, protect and fulfil human rights all apply in the environmental context.**%! This includes

an obligation for States to respect, protect and fulfil the human rights of special groups,

1358 Dinah L. Shelton, ‘What Happened in Rio to Human Rights?’ (1992) 3 Y.B. OF Int'L ENV'L L. 75, 82; Gilbert
J, Natural Resources and Human Rights: An Appraisal (Oxford University Press 2018); Morgera E, ‘Dawn of a
New Day? The Evolving Relationship Between the Convention on Biological Diversity and International Human
Rights Law’ (2018) 53 Wake Forest Law Review 691; Knox J, ‘The Past, Present, and Future of Human Rights
and the Environment’ (2018) 53 Wake Forest Law Review 649.

1359 Alan Boyle, ‘Human Rights or Environmental Rights? A Reassessment’ (2007) 18(3) Fordham Environmental Law
Review 471, 484; Patricia Birnie, Alan Boyle A and Catherine Redgwell, International Law and the Environment
(3rd edn, Oxford University Press 2009);

1360 HRC, “Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, para 31.

1361 |hid, para 5.
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including women, children, Indigenous peoples, persons with disabilities'®%? and
environmental human rights defenders.’*¢3 These works fleshed out the procedural human
rights obligations of States such as access to information, participation in environmental
decision making and access to justice.'36* They also consolidated the emerging understanding
of the nature, scope and content of State obligations in relation to development assistance,
which are derived from IHRL and include an obligation to provide financial resources to the
maximum of available resources in a non-retrogressive manner to achieve the full human
realisation of human rights.'®% While these works acknowledged the responsibility of
international institutions working in development to respect human rights, they called for
further research to be carried out to better understand the normative contours of this
responsibility. 1366

This thesis fills a gap in academic literature regarding the nature, scope and content of the
responsibility to fulfil biodiversity-related human rights. More specifically, it contributes to the
small body of academic literature in IEL which has studied the GEF from the perspective of
normative coherence of environmental financing, 3¢’ its effectiveness and legitimacy,*¢® and
State Party compliance with MEA obligations.*3%° This research adds to the literature at the
intersection of IEL and IHRL by demonstrating that State obligations in relation to
biodiversity-related development assistance entail a responsibility for GEF implementing

agencies to respect, protect and fulfil human rights in the design and implementation of GEF

1362 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/73/188, para 22.

1363 |hid, para 26.

1364 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59.

1365 UNGA, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment
of a safe, clean, healthy and sustainable environment, David R. Boyd - The human right to a clean, healthy and
sustainable environment: a catalyst for accelerated action to achieve the Sustainable Development Goals’ (2022)
UN Doc A/77/284, para 33 and HRC, ‘Progressive realization of the human rights to water and sanitation - Report
of the Special Rapporteur on the human rights to safe drinking water and sanitation’ (2020) UN Doc
A/HRC/45/10.

1366 HRC, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, John H. Knox’ (2018) UN Doc A/HRC/37/59, para 19.

1367 Nele Matz, ‘Environmental Financing: Function and Coherence of Financial Mechanisms in International
Environmental Agreements’ (2002) 6 Max Planck Yearbook of United Nations Law 473-528, 478.

1368 Nele Matz, ‘Financial Institutions between Effectiveness and Legitimacy — A Legal Analysis of the World
Bank, Global Environment Facility and Prototype Carbon Fund’ (2005) 5 Int Environ Agreements 265; Laurence
Boisson de Chazournes, ‘“The Global Environment Facility Galaxy: On Linkages among Institutions’ (1999) 3
Max Planck Yearbook of United Nations Law 243; Laurence Boisson de Chazournes, ‘The Global Environment
Facility as a Pioneering Institution — Lessons Learned and Looking Ahead’ (GEF Working Paper 19, 2003);
Laurence Boisson de Chazournes, ‘Technical and Financial Assistance’ in The Oxford handbook of international
environmental law, edited by Jutta Brunnée and others, (Oxford University Press, 2007) 947-973.

1369 Nele Matz, ‘Environmental Financing: Function and Coherence of Financial Mechanisms in International
Environmental Agreements’ (2002) 6 Max Planck Yearbook of United Nations Law 473-528, 478.
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projects. It also clarifies the relationship between the CBD COP and the GEF in relation to the
incorporation of CBD COP guidance and IHRL into GEF policies, guidelines and operational

modalities.

3. Key findings of this thesis

Chapter 2 explored how IHRL and International Biodiversity Law are mutually
supportive in strengthening the effectiveness of the CBD’s financial mechanism, and
demonstrated that the application of a human rights-based approach to the implementation of
biodiversity projects is an essential aspect of CBD developed Parties’ obligations to provide
financial resources under Articles 20 and 21. The international legal literature on this issue is
scant and fragmented and required a mutually supportive interpretation. In particular, while the
literature does link financial assistance to the effectiveness of the CBD regime!®"® and brings
out the linkages between human rights and the achievement of CBD objectives,3! the
scholarship had yet to consider how these two aspects intersect within the obligation of
developed country Parties to provide new and additional financial resources under CBD
Articles 20 and 21. It was all the more pressing to fill this research gap that the CBD COP and
GEF evaluation reports had highlighted that the fragmentation of aid negatively impacts the
achievement of CBD objectives, and that the integration of human rights in financial assistance
could accelerate progress.®”2 This Chapter argued that applying a human rights-based
approach to biodiversity-related ODA would not only support the realisation of biodiversity-
related human rights obligations but also promote a more coherent development cooperation
in the field of International Biodiversity Law. Furthermore, the Kunming-Montreal GBF
provides the enabling foundations for a mutually supportive approach to the implementation

of human rights and biodiversity obligations through the financial mechanism.

1370 philippe LePrestre, ‘The CBD at Ten: The Long Road to Effectiveness’ (2002) 5(3) Journal of International
Wildlife Law and Policy 269, 271.

1371 Niak Sian Koh, Claudia Ituarte-Lima, and Thomas Hahn, ‘Mind the Compliance Gap: How Insights from
International Human Rights Mechanisms Can Help to Implement the Convention on Biological Diversity’ (2022)
11(1) Transnational Environmental Law 39.

1872 See GEF IEO, ‘OPS6 Final Report: The GEF in the Changing Environmental Finance Landscape’ (GEF IEO,
Washington, DC 2018), Annex B, para 16 and Conference of the Parties to CBD Decision 14/1 (30 November
2018), UN Doc CBD/COP/DEC/14/1, Annex, para h).
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Chapter 3 adds to the academic literature in IEL on the normative strength of MEAS
and differential treatment in environmental treaty obligations*373 by clarifying the legal nature,
scope and content of the CBD’s financial obligations. In particular, it demonstrated that the
obligation for developed country Parties to provide new and additional financial resources is a
hard legal obligation rooted in the duty to cooperate under general international law. It also
highlighted that the voluntary nature of financial contributions to the GEF is at odds with this
hard obligation and dilutes its strength in practice. Indeed, while this hard obligation is intended
to help developing countries meet the cost of implementing measures in line with their
obligations under the Convention, by giving developed country Parties full discretion over the
amount of financial resources that they contribute to the GEF, in practice the Facility finds
itself limited in its capacity to allocate resources to that effect. To remedy this situation, the
developments on differential treatment under the climate change regime provide a useful case
study for the introduction of more flexibility within the financial obligations of CBD States
Parties. In particular, the introduction of “modulators” under the Paris Agreement broadened
the parameters for differentiation and allows for a more accurate reflection of the Parties’
changing responsibilities as their social and economic circumstances evolve. This Chapter
argued that introducing such modulators in the CBD regime could have the effect of mobilising
additional resources for the implementation of the CBD, and would bring the biodiversity

regime more in line with the Paris Declaration on Aid Effectiveness.

Chapter 4 argued that the implementing agencies that make up the GEF partnership
have a responsibility to fulfil human rights in the delivery of development assistance which is
derived from their Member States’ human rights obligations and general international law. It
built on the work of the UN Special Rapporteurs on Human Rights and the Environment to
offer new perspectives on how developed country Parties to the CBD and GEF implementing
agencies have a responsibility under international law to respect, protect, and fulfil human
rights in the delivery of biodiversity-related financial assistance. It provided conceptual
clarifications to the mutually supportive relationship between International Biodiversity Law
and IHRL in the context of the CBD’s financial mechanism and delineated the scope of State
and international organisation obligations in relation to financial assistance, thereby enriching
the existing understanding of the human right to a clean, healthy and sustainable environment.

In particular, it established that the obligation for developed country Parties to provide new

1373 |_avanya Rajamani, Differential Treatment in International Law (Oxford University Press, 2006).
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and additional financial resources to developing countries includes an obligation to mobilise
the maximum of available financial resources to respect, protect and fulfil the right to a clean,
healthy and sustainable environment in a non-retrogressive manner. All CBD Parties also have
a duty to ensure that the organisations that they are members of have adequate frameworks and
methodologies in place to fulfil the human rights of individuals and communities that their
project affect. As such, GEF implementing agencies have a responsibility to fulfil human rights
in the implementation of their activities which is derived both from the UN Charter and the
human rights obligations of their Member States. This entails a responsibility for these agencies
to ensure that they have adequate safeguards and frameworks in place to respect, protect and
fulfil the human rights of the individuals and communities affected by their projects and

programmes.

Finally, Chapter 5 built on the findings in Chapter 4 to offer a critical examination of
the current architecture of policies and safeguards within the GEF, assessing the extent of its
alignment with the guidance on human rights from the CBD COP. Key features of this guidance
include the requirement to comply with international human rights instruments, including in
relation to the rights of Indigenous peoples, women, children, persons with disabilities and
environmental human rights defenders; the compliance with biodiversity-related international
instruments and their COP decisions; the respect for free, prior informed consent; enabling the
participation of Indigenous peoples and local communities; the responsibility to conduct
cultural, environmental and social impact assessments; ensuring the fair and equitable sharing
of benefits arising from the use of biological resources; the prevention of involuntary
resettlements and the provision of compensation in cases of voluntary resettlements; and the
requirement to provide accountability mechanisms. It demonstrated that the GEF’s existing
policies and guidelines diverge from CBD COP guidance in some crucial areas, particularly in
relation to the respect, protection and fulfilment of human rights, impact assessments, FPIC
and involuntary resettlements. In addition to not fully meeting the guidance of the COP, the
degree of commitment to the protection and realisation of human rights varies greatly across
the different agencies that make up the GEF partnership. As a result, the degree of protection
of the human rights of affected stakeholders varies depending on the agency implementing the
GEF project, with the World Bank currently offering the least and UNDP offering the most
protections out of the three implementing agencies. This Chapter offered timely and practical
recommendations for the review of GEF policies and guidelines, in light of the adoption of the

Kunming-Montreal GBF. In particular, it showed that the implementation of a human rights-
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based approach requires a fundamental shift from a “do-no-harm” approach to proactively
supporting the realisation of biodiversity-related human rights. This includes incorporating
international human rights standards into GEF policies and safeguards, shifting the language
from “affected stakeholder” to “affected right holder”, and applying ex ante human rights

impact assessments that are in line with IHRL.

4. Impact of these findings and areas of future research

This thesis provides a timely contribution to the discussions surrounding the operational
modalities of the newly created GBFF. It provides practical recommendations for the review
of GEF policies and guidelines, in light of the adoption of the Kunming-Montreal GBF. In
particular, it showed that the implementation of a human right-based approach requires a
fundamental shift from a “do-no-harm” approach to proactively supporting the realisation of
biodiversity-related human rights.

While this thesis makes important contributions to the legal scholarship, due to time
and space constraints several areas were left out of its scope and require future research. First
of all, in its assessment against CBD guidance this study has focused on the GEF’s policy and
operational framework, as they provide the lowest common denominator across all GEF
implementing and accredited agencies. However, these agencies have all developed their own
environmental and social safeguards and few were found to be in compliance with GEF
standards in 2019.5%74 A detailed review of these agency safeguards against CBD COP
guidance would help build a clearer understanding of the gaps and inform the review of these
safeguards as they are progressively updated. This thesis identified key aspects of CBD
guidance that can be used to guide the analysis of other agency safeguards. These include the
respect for human rights; the respect for biodiversity-related international instruments
and CBD guidance; the respect for prior informed consent and/or approval and
involvement of Indigenous peoples and local communities; enabling the meaningful
participation of Indigenous peoples and local communities; conducting cultural,
environmental and social impact assessments; ensuring the fair and equitable sharing of

benefits arising from the conservation and sustainable use of genetic resources;

1874 GEF, ‘Progress Report on Agencies’ Compliance with Minimum Standards in the GEF Policies on:
Environmental and Social Safeguards; Gender Equality; and Stakeholder Engagement’ (GEF/C.59/Inf.16, 2020),
para 8.
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preventing involuntary resettlement and providing compensation in cases of voluntary
resettlement; and the provision of accountability, evaluation and compliance
mechanisms.

Second, this thesis has shown that the GEF has a responsibility to protect, respect and
fulfil human rights which applies across all areas under its mandate. However, more research
is needed to bring out the linkages between development finance and human rights under other
MEAs that have designated the GEF as their financial mechanism. Two new IPBES
assessments are planned for 2024 that will further document the interlinkages among
biodiversity, water, food and health and identify the underlying causes of biodiversity loss, the
determinants of transformative change, and some options for achieving the 2050 vision for
biodiversity. For the first time, the IPBES and the Intergovernmental Panel on Climate Change
(IPCC) will be coordinating their efforts to tackle the biodiversity and climate crises and their
social impacts simultaneously.'®”®> Previous international and national policies have largely
tackled the problems of climate change and biodiversity loss independently, failing to properly
address the synergies between mitigating biodiversity loss and climate change. The findings
from these reports will likely feed the ongoing discussions within the biodiversity framework
regarding the role of financial assistance for biodiversity in addressing the challenges caused
by climate change and its effects on biodiversity.*3’¢ Importantly, the IPCC and IPBES warn
that measures intended to facilitate adaptation to one aspect of climate change without
considering other aspects of sustainability may in practice result in unforeseen detrimental
consequences.*3’” Conversely, measures that narrowly focus on the protection and restoration
of biodiversity may have knock-on benefits for climate change mitigation, but these may be
sub-optimal compared to measures that consider both biodiversity and the climate.378

The arguments made in this thesis provide some insights as to the responsibility of GEF
implementing agencies to identify, respect, protect and fulfil human rights in the
implementation of GEF climate-related projects. The recommendations in this thesis to better
align GEF policies and safeguards with IHRL and CBD guidance is of direct relevance to the
joint implementation of climate and biodiversity projects. Indeed, the human rights

responsibility of GEF implementing agencies to respect, protect, and fulfil human rights

1375 Hans-Otto Portner et al., IPBES-IPCC Co-Sponsored Workshop Biodiversity and Climate Change Workshop
Report IPBES and IPCC’ (IPBES and IPCC, 2021).

1376 Conference of the Parties to CBD Decision X/33 (29 October 2010), UN Doc UNEP/CBD/COP/DEC/X/33,
paras 4-5.

1877 Hans-Otto Portner et al., ‘IPBES-IPCC Co-Sponsored Workshop Biodiversity and Climate Change Workshop
Report IPBES and IPCC’ (IPBES and IPCC, 2021) 19.

1378 1hid, 20.
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obligations in biodiversity projects may be extrapolated to the implementation of climate
projects due to the universal nature of IHRL. However, this was beyond the scope of this thesis
and additional international legal research in this area is needed to confirm this assumption.
Third, emerging technologies are providing new opportunities in development
cooperation, and have the potential to support more efficient management of resources, new
financing arrangements, better co-ordination, and improved services to affected
populations.'3” The potential of blockchain technology is currently being explored by a range
of humanitarian actors, including UN agencies and international NGOs in areas as diverse as
digital identity, education and women’s rights. In the implementation of projects, blockchain
technology has the potential to introduce innovative financing models to distribute resources,
and to increase the efficiency and transparency of internal processes. This is a fascinating area

that would complement the findings in this thesis around aid effectiveness well.

To close this thesis, the interdependence between human rights and a healthy
environment is now generally accepted among States!3®° and the Kunming-Montreal GBF
provides the foundations for the application of a human rights-based approach to the pursuit of
biodiversity objectives. The coming decade is also projected to see a convergence in
technological advances, from computing and artificial intelligence, renewable energy and
blockchain.'38! If properly harnessed these technological advances could help reduce the
impact of our societies on the environment. In the words of Christiana Figueres, the former
Executive Secretary of the UNFCCC and Tom Rivett-Carnac senior political strategist for the
Paris Agreement, “[t]he evolution of humanity is a story of adaptive ingenuity to the challenges
of the time. We face the greatest challenge of human history. We may be challenged beyond
our currently visible capacities, but that only means that we are invited to rise to the next level

of our abilities. And we can.”’1382

137 Theresia Thylin, Duarte Novelo, Fernanda Maria, ‘Leveraging blockchain technology in humanitarian settings
— opportunities and risks for women and girls’ (2019) 27(2) Gender & Development 317, 318.

1380 See United Nations, ‘With 161 Votes in Favour, 8 Abstentions, General Assembly Adopts Landmark
Resolution Recognizing Clean, Healthy, Sustainable Environment as Human Right’ (Press release GA/12437, 28
July 2022 <https://press.un.org/en/2022/gal2437.doc.htm> Accessed 27 November 2023. Some countries are
already stressing that that there is no common internationally agreed understanding on the content and scope of
the right to a clean, healthy and sustainable environment, and that for a right to be legally established it must be
enshrined in an international treaty

1381 Azeem Azhar, Exponential: How accelerating technology is leaving us behind and what to do about it (2021).
1382 Christiana Figueres and Tom Rivett-Carnac, The future we choose: surviving the climate crisis. 1%t edition.
(Alfred A. Knopf, New York, 2020), 64-65.
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