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ABSTRACT

:

% That 1nequality of pay between the sexes persists today, primarily as a result of

| structural inequality and particularly occupational segmentation, provides the starting

g point for an examination and analysis of the Equal Pay Act 1970. Its historical origins

g and aetiology are traced and its development and interpretation are crtically

; examined to provide a conclusion as to its current interpretative status, relevance and
effectiveness.

The thesis 1s founded on two critical themes. Firstly, it is argued that insofar as
; reducing inequality in pay is concerned, legislation can only have a partial effect and

commentators claiming that the Act has failed to achieve its purpose omit to take into

consideration certain sociological and cultural factors which have effects which

cannot be struck at legitimately within the compass of such a legislative instrument. It
1s contended that proponents who argue for a widening of the scope of equal pay

legislation with the purpose of eliminating structural inequality conflate two
constructs; legislation aimed at achieving ‘fair wages’ and legislation aimed at
eliminating sex discrimination in pay and that it inappropriate to attempt,

jurisprudentially, to achieve the former via the latter.

The second critical-theme develops the thesis that the open textured nature of the
domestic Act has, with limited need for amendment, been able to be interpreted
flexibly, thereby striking effectively at subtle forms of pay inequality not

contemplated by policy makers or the legislature until long after enactment, thus it

1V




remains an effective instrument, not a failed measure requiring repeal and

replacement.

What links the two critical themes is that equal pay law is currently at a crossroads
following textual omissions and lack of express clarity in two recent judgments of the
European Court of Justice, which if interpreted literally by domestic tribunals and
courts, have the potential to distort the purpose of the Equal Pay Act transforming it
from an instrument for removing pay discrimination attributable to sex (insofar as
legislative intervention ever could) into an instrument of social engineering in the
hands of claimants seeking ‘fair wages’ in the absence of any sex discrimination; no

matter how laudable such a social aim, it is contended that would be an inapproprate

jurisprudential consequence.
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CHAPTER 1. WOMEN IN THE LABOUR MARKET

1.1 Introduction

This chapter both identifies the extent of the problem of differential earnings between
men and women and attempts to set the scene for the remainder of the thesis. In the first

part of the chapter, the nature of the perceived problem of pay inequality, or, more
accurately, the earnings gap and occupational segregation experienced by women in
today’s labour market 1s identified. The second section considers the complex area of
socto-cultural core values and attitudes to gender which have their basis in the
interrelationship between the economic system and family structure which illustrates that
the role which can be played by legislation in effecting change in such a complex socio-
cultural context is necessarily limited. It is argued that the causes of the earnings gap are

multi-factorial, and that whilst legislation can be a powerful means of generating change
where there is gross and obvious inequality by proscribing certain practices, that it is a
weak instrument for effecting attitudinal change of the sort likely to lead to difference in
outcome, once a certain level or plateau is reached. The introductory chapter concludes
with an historical overview of the employment of women in Great Britain; it does not
purport to be comprehensive or indeed illustrate subtleties between Scotland and England
and Wales, but rather, it aims to provide the backdrop both as to how and why there
developed a growing perception after World War 1 that there was a social need for

legislation and reform and the countervailing pressure or tendency inherent in the core

cultural 1deology as to the primary focus of the female gender role.
1.2 The Earnings Gap
In 2003, it was estimated that women, working full-time, earmned 82 pence for every

pound eamed by men.' Such a statistic, however, requires some disaggregation. Figure 1

illustrates full time hourly and weekly earnings for men by industry sector in 2003.

! Leslie et al ‘ Equal Pay’ The Law Society, London, 2003 page 1




Figure 1.°
Earnings by Industry Sector 2003

Full-time hourly Full-time weekly

earnings earnings
Women Men Pay Women Men Pay
gap gap

A Agriculture, hunting and forestry 6.90 734 6% 2720 3504 22%
D Manufacturing 9.40 11.91 21% 365.2 4964 26%
within which:
DA Food products, beverages and tobacco 8.40 10.65 21% 3415 4584 26%
DB Textiles and textile products 6.75 9.58 30% 263.1 407.5 35%
DE Pulp, paper and paper products; publishing 11.06  13.39 17% 416.0 543.2 23%
and printing
DJ Basic metals and metal products 7.99 10.38 23% 3094 4503 31%
DL Electrical and optical equipment 8.42 1290 35% 3323 521.0 36%
DM Transport equipment 1044  13.18 21% 4043  538.1 25%
E Electricity, gas and water supply 1042 14.17 26% 399.0 568.9 30%
F Construction 9.61 11.17 14% 3673 4985 26%
G Wholesale and retail trade; repair of motor 8.26 10.86 24% 316.8 453.7 30%
vehicles, motorcycles, personal and household *
goods
H Hotels and restaurants 6.61 8.13 19% 262.5 343.0 23%
I Transport, storage and communication 10.31 1090 5% 404.6 4749 1X%
J Banking, insurance and pension provision 12.55 21.81 42% 451.6 788.1 43%
K Real estate, renting and business activities 11.52 15.34 25% 4329 614.3 30%
L Public administration and defence; 10.15 12.70 20% 384.2 499.2 23%
compulsory social security
M Education 1264 14.09 10% 4422 520.1 15%
N Health and social work 10.17 1422 28% 390.2 565.8 31%
O Other community, social and personal 10.17 - - 385.7 5649 32%

activities

-- estimate not available.

Figure 1 illustrates the wide and disparate range of the gap, relative to industry sector but

which across all industries, in 2003, averaged 18%, having narrowed from 30% in 1970.

¢ Source: New Earnings Survey 2003, Office for National Statistics




According to the Equal Pay Task Force which was set up by the Equal Opportunities
Commussion (“EOC”) in 2000, at the current rate of progress, it would take another 42
years to achieve parity of pay.” Predictably, women in part-time employment fare less
well than their full time counterparts and, on average, earn 60% of the average male
wage.* In 2000, the Cabinet Office estimated that what they called the ‘female forfeit’ for
a non-graduate woman with no children and qualifications at the English GCSE level,

was £241,000 over her hifetime and that women with two children, on average, suffer an
18% reduction 1n potential lifetime eamings and women with three children lose 30% in
comparison with childless women.” The Equal Pay Task Force estimated that pay
discrimination accounted for up to 50% of the pay gap with family responsibilities and

‘occupational segregation’ accounting for the remainder.®

The concept of occupational segregation refers to the fact that women tend to be
concentrated within a narrower range of occupations than men; for example, 60% of
women work 1n just 10 out of 77 occupations, many of which are low paid, routine,

unskilled and traditionally associated as being ‘women’s work’ such as cleaning, catering
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and certain jobs within the ‘personal services’ and ‘caring’ sectors.” Occupational

stratification and imbalance 1s not confined to the unskilled and semi-skilled sectors of

the economy, a fact which led one eminent American sociologist to identify essentially

middle class or white collar occupations such as teaching along with social work, nursing
and hbrarianship as “semi professions”, the consequence being that occupations
percetved as being composed of many more females than males or the “feminising” of an

occupation tended to be associated with the dual consequences of low status and low

pay.’

Part-time working, a feature of a highly segregated labour market, has a tendency to
accentuate the pay gap. In 2000, the New Eamings Survey illustrated that 80% of part
\ time workers were women, a high proportion of whose wages were below the National
Insurance Lower Earnings Limit (LEL), and that one in six female employees, many of

whom were part time, in the 24 to 54 age group, earned below the LEL compared to one

* Leslie op cit page xii

Y Ibid page 1

> ‘Women's Income Over a Lifetime’ Cabinet Office Women’s Unit London 2000

® “Just Pay’ Report of the Equal Pay Task Force, EOC London 2001

" Grimshaw, D & Rubery J., ‘The Gender Pay Gap: A Research Review’ EOC London 2001

® Etzioni, A. (ed.), ‘The Semi Professions and their Organisation’ The Free Press, New York 1969




in a hundred male employees. In the same year, the Low Pay Commission calculated that
over two thirds of the recipients of the national minimum wage were women, two thirds
of whom were also part-time workers. It 1s estimated that approximately 44% of all
women work part time and earn on average 74% of the earnings of women working full

time.” In this thesis, it is the persistence of the earnings gap associated with occupational
segmentation and structural or systemic inequality that is of particular concemn in the

consideration of the effectiveness of legislative measures.

The foregoing provides a snapshot only of the nature and extent of the earnings gap but
does little to explain why the gap exists to the extent that it still does. It is trite to say that

the causes of 1nequality of pay are rooted in the past, but care must be taken not simply to

consider past labour practices absent the socio-cultural aspects of gender which become
iextricably associated with work as an economic function and the family as the unit of
production which have served to define the gender role of the female. The problem is that
gender role and perceptions of ‘appropriate’ gender roles, form part of a society’s core
value structure, transmitted by a process of cultural reproduction and reinforce

occupational segmentation. They frequently prove very resistant to change, at least, in the

short term. In the next subsection, aspects of this relationship are considered.

1.3 The relationship between cultural attitudes on gender and the economic and

family structure

To understand some of the persistent inequality which remains in respect of women in the

workforce today, it is necessary to consider how core cultural values and attitudes in
respect of gender roles affect, and are affected by, the socio-historical relationship
between the family, the productive process and the economy. All three, historically, might
be seen as having passed through stages. '

1. The family as the unit of production in an agrarian and subsistence economy; sex

roles may have been segregated, but were complementary;

’ Op cit New Earnings Survey 2003

' The role of women, in the workforce, from an historical perspective 1s dealt with in more detail in this
chapter, in subsection 1.4; the purpose here is to provide a very basic sociological, conceptual and
theoretical underpinning to the historical material which is to follow.



2. Movement from the land and an agrarian economy to towns resulting in disruption
to the family and productive process, by industrial capitalism in the ‘Industrial
Revolution’;

3. The post capitalist phase, where the unity of the family is maintained, not

predominantly as a unit of production but as a unit of consumption.

It 1s contended that these changes in economic orientation not only have produced
important changes affecting the role of the family, in general, but the role, and

perceptions of the role, of the adult female, in particular.

With the Industrial Revolution'', the economic function of the family reduced. The
movement to the towns and the growth of the factory system of mass production, with the
emphasi§ on the accumulation of capital, changéd the agrarian family structure. The
extended kinship network necessary for that form of productive process to the more
mobile, small nuclear unit recognised today, and reflected the nature of the demand for
labour under capitalism. With increasing state intervention through education and social
welfare, the role of the woman altered radically. The changes in the division of labour
required under capitalism, put production firmly and squarely into the hands of men,
leaving reproduction and childcare to the women; thus, the stage was set for the process
which 1s typified by the family today; production is separated from reproduction and
consumption. The net result of this change in family function under capitalism was to
alienate the woman from the productive process and to restrict her role to producing and
maintaining the present and future elements essential to the labour demands of the
economy. The social norm and cultural ideology with regard to appfopriate gender role
became that women need not be drawn into the labour force while there was a surplus of
men, except into particular, sex-specific forms of employment, based largely on the
extension of the nurturing and servile role. When state ed'ucation for the masses was
introduced, transmission of this cultural norm became evidenced in the sex-segregated
curriculum, which developed in the 19" century and was powerfully reinforced well into
the second half of the 20™ century and arguably persists informally, to some extent, today:

“The roots of segregation lie in the time when domestic
chores and home carpentry were the province of

'! Generally taken to refer to the period 1760 to 1830; see, for example, Ashton T. S., ‘The Industrial
Revolution 1760 -1830° Oxford University Press, London 1968




servants and hired labour. When state education for the
working classes was no longer seen as a threat to the
ruling classes, it was virtually inevitable that that it
should seem appropnate for working class girls to be
taught domestic skills 1n order to gain employment as
servants. As secondary education for the working class
developed the Board of Education under Morant
extolled the virtues of cookery and domestic tasks in
the female curriculum and the 1905 Regulations for
Secondary Schools insisted on practical housewifery for
girls and wood and metalwork for boys. Thus as with
the academic sex-segregated curriculum for the upper
classes, so there evolved a vocational and sex-
segregated curriculum for the working class.
The part played by the general intellectual climate in
the nation cannot be ignored and this was translated
into a popular ideology, drawing heavily on the
evolutionary ideas of Herbert Spencer. Although his
1deas on the education of women were exceedingly
complex, they were translated in their popular form into
the notion that education caused damage to women’s
- mental and physical health and thus the education of
women could actually harm the race and possibly even
lead to “race suicide”...the strength and pervasiveness
of these ideas aided the process of differentiating the
mass education of boys and girls which became
officially embodied in the second Haddow Report 1931

and was carried forward past the 1994 Act by the
Norwood, Crowther and Newsom Reports.

The problem of curriculum differentiation...is still with
us...although many commentators treat the issue as if it
was something new and pay scant attention to how it
developed. It 1s only when an historical perspective is
applied, and the residual strength of historical features
1s understood that one can begin to assess the validity of
other explanations offered for the continued existence
of curricular differentiation...The pervasiveness of
traditions which have had over a century to consolidate
while at the same time adapting in order to survive, will
not easily be displaced...”

Perhaps it is too easily forgotten just how recent was the norm of the sex-differentiated
curriculum, in the education systems of England and Wales and Scotland, and which,
whilst it affected all female pupils, tended to impact differentially and more harshly on

children from working class families, further limiting academic and employment

'> Marsh, L. R., ‘Issue Papers in Equality of Opportunity for the Sexes in Education: Nol Gender and

Education - an Introduction to the Problem’ Scottish Consultative Committee on the Curriculum
Edinburgh 1990 page 12ff.




aspirations.” Arguably, sex differentiation persists today, albeit to a lesser extent and
reinforced only informally when young people make subject choices in secondary school,
in preparation for the world of work, whether or not preceded by a period of tertiary
education. Whilst sex stereotypical choices may have reduced over the last 25 years, their
residual presence persists'* bolstered by informal socialisation pressures and often 1n
spite of expensive and expansive curriculum and other programmes designed to reduce
sex stereotypical choices.”” It is the education system and school in particular that
prepares the next generation for the world of work and indeed is one of the primary
agents of socialisation shaping attitudes and aspirations towards work and thus may
presage future changes in workforce and labour market disposition, acting as a barometer

of what may, 5 to 10 years hence, show up in the New Earnings Survey. The persistence

of socro-historical legacy is still present, in its informal manifestations, at the level of the
school. That i1s something the most elegantly crafted legislative measures are unlikely to
impact upon, at least to any significant degree, such as would show up in the labour

market statistics

In the post-capitalist family context, production is separated from consumption, with a
- central role played by women being that of consumer; the nuclear family in its privatised
form provides that mass market for the products of the economic process based on
duplication of needs and wants. The modern family is judged by what it consumes which,
in turn, 1s a measure whereby we assess relative affluence and status. The separation of
the roles of production and consumption which reached a peak in the post war years

alienated women further from the production process.

If the foregoing provides an overview of how historically, changes in family structure and
the role of women in it have been driven by an economic imperative, values related to
them can only be transmitted through an ideology incorporated into (and reinforced by)
what sociologists would describe as the core cultural value system. The dominant

political and economic philosophy therefore leads to a set of prescriptions necessary to

" Ibid pages 14 -18.

' As can be ascertained by the Scottish Executive statistics on public examination results broken down by
subject and sex and which, for example, show at the 3 Higher attainment level, that biology is still
predominantly a ‘girls subject’ whilst physics remains a ‘boys subject’. In the ‘practical subjects’, the
modern equivalents of woodworking and metalworking, namely the technical subjects within the CDT
s?rllabi, remain the preserve of boys and home economics still remains the preserve of girls.

" For example, the Women into Science and Engineering (WISE) project.




maintain a stable social system and these dominant values are culturally reproduced and

transmitted through the family, the school (a particularly powerful medium of
socialisation), the media and the other agencies of socialisation. From these sources,
individuals are presented with a predominantly consensual view of ‘what is right’ and
‘what ought to be’. In absorbing any cultural ideology, we tend to do it on a ‘taken for
granted’ basis; the ideology is thus self-perpetuating and incorporates circular

justification.

Perceptions of gender appropriateness are core cultural values shaped by the economic
system; they have a stability (leading to their persistence) because conformity has been
induced and reinforced by the agencies of socialisation. Minor defections from the
cultural norm may be permissible, even if considered idiosyncratic, but are unlikely to
induce what the sociologists term ‘moral panic’, but mass deviation from the dominant
cultural 1deology would be interpreted as symptomatic of impending chaos or a threat to
social order. That is not to say that core cultural values do not change, they do, and
usually 1 an evolutionary and inter-generational manner that can seem indescribably
slow and 1nevitably involves lag; more rapid change is seldom induced without the
catalyst of chaos or catastrophe, such as through war, or the imposition of a new

1deological system absent consent. Complex attitudinal values such as those relating to

gender are undoubtedly resistant to change. Whereas simple behaviours may be changed
through the operation of law, such as, for example, was induced by the requirement to
wear seat belts in cars, with the lagging attitudinal component that it was a ‘good thing’

catching up over time, the law is a weak tool when it involves complex behavioural and

attitudinal change.

The residual power of the cultural legacy and the normative lag relating to women and
work should not be underestimated. It is contended that it is naive to judge the
effectiveness of a statutory measure simply in terms of numerical outcomes or target
measures, and then assume appropriate drafting of some new legislative measure will
suddenly, after almost 30 years, close that part of the equal pay gap which may be
ascribed to the products of socialisation and cultural reproduction and the socio-historical
context wherein such cultural norms were developed. The matter of the employment of

women 1s addressed, firstly considering the main features to World War II, then

considering the post-war period to the enactment of the Equal Pay Act 1970.



1.4  The Historical Context and the Employment of Women

As alluded to 1n the previous sub-section, traditionally the primary role of women in

western societies has consisted in the creation and maintenance of the physical and moral
environment within which the family could function as a social and economic unit. This

productive effort usually took the form of supplying personal services for other members
of the family unit, and helping with the cultivation of any land owned or rented by it. In
agrarian society, a significant proportion of women were also economically active either
wholly or partly outside the home. For married women, such external activity typically
involved the preparation and marketing of surplus agricultural produce or helping the
family as a whole in the manufacture of woollen cloth. Occasionally, the wives of
labourers or small tenant farmers also engaged in paid agricultural labour at times of peak
demand, such as the harvesting of grain or fruit-picking. For unmarried women or
widows, these activities were not infrequently full-time in nature, although the main
source of outside employment for single women was probably domestic service in the

homes of the well-to-do and in inns and taverns.'®

Women appeared to have an extensive involvement in trade and in traditional crafts such
as printing and tailoring from medieval times through to the end of the seventeenth
century.'” However, women’s lack of educational opportunity'® and access to capital,
together with the increasing complexity of commerce and industry, had brought about

their virtual exclusion from both of these spheres of activity by the start of the nineteenth

century, certainly in England.

The effect of the Agrarian and Industrial Revolutions was that agricultural labour became
progressively less important as a source of female employment during the nineteenth
century, although the demand for 1t by no means entirely disappeared. Domestic service

on the other hand grew in importance, especially with the emergence of the newly

'°See Creighton, W, B., Working Women and the Law’ Mansell, London 1979 p. 1.

VIbid pages 173 and 219

** 1t should be noted that in Scotland, unlike England and Wales, females had, like the sons of the poor,
access to education in the Parochial Schools but unlike the sons of the poor, who were able, as a result of
the Education Act of 1696, to progress to university, female children were not. The notion that the children
of the rich and poor might be educated side by side was in fact presaged a century earlier by John Knox 1n
the ‘First Book of Discipline’.




affluent middle class of the Victorian era.

The major growth area was in the manufacturing industries in general, and in the textile
industry in particular. At first, these new industries offered limited employment
opportunities for women, largely because factory work was not considered suitable on
physical and moral grounds. In course of time, changing social attitudes and economic
necessity combined to erode these barriers, and, from 1820 onwards, women entered
factory employment on an ever-increasing scale. Because they came to the industrial
labour market at a later stage than men, women were at an immediate competitive
disadvantage. Men who were engaged in skilled, relatively well-paid employment, not
unnaturally, wanted to maintain their advantage. One of their principal weapons was the
maintenance of strict craft rules concerning apprenticeship. Occasionally, such rules
expressly excluded women from a given trade or craft. More often, they achieved the
same effect by requiring a period of appfenticeship longer than most women were willing
or able to undertake, due to the fact that female employment was then generally regarded

as a short-term expedient pending marriage and childbirth.

These restrictions may have caused women to seek less skilled, lower-paid work where
they were competing with children and juveniles rather than adult males. In the 1840’s
and 1850’s, 1n order to ensure that women remained uncompetitive, there was active
support for the imposition of statutory restrictions upon the hours and conditions of
employment of women in the textile trades, thereby, it was hoped, reducing their

attractiveness as employees. It also included the negotiation of less favourable terms and

conditions of employment for women as a matter of general principle, and, more

particularly, in those few situations where they were in direct competition with men.

In Scotland, in 1844, women’s work was shown to be heavily concentrated in the textile
manufacturing areas wherein...

“...women were on average paid less than ‘the lowest
class of labourer’ and received only half the rate of
agricultural day labourers or a third of the wage of
artisans...”"”

" Levitt, I, and Smout, C., ‘The State of the Scottish Working Class in 1843; A statistical and spatial

enquiry based on data from the Poor Law Commission Report in 1844°, Scottish Academic Press,
Edinburgh 1979
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To some extent, one might have thought that the low wages paid to women might have
increased rather than diminished their attractiveness as employees, but presumably the
expectation was that craft rules, plus statutory restrictions on hours of work, plus a
relatively short working-life, would be a greater disadvantage than the competitive
advantage of their lower rates, in addition to socio-cultural notions of appropriate gender

roles. There were, of course, many other reasons why employees and employers alike
supported such legal restrictions in the mid-1800s, and why women’s work tended to be

undervalued 1n relation to that of men.

As the nineteenth century progressed, commerce, retailing, banking, and government
service at both local and national levels offered further opportunities for employment felt
to be suitable for women. However, once again, women entered the market late, and
found that their job opportunities were effectively restricted to the lower range of
earnings, skill and responsibility. The expectation that employment was a temporary
expedient was given added impetus in certain of these occupations by the operation of the

‘marriage bar’ which meant either an outright refusal to employ married women or an
Insistence that single women should resign when they got married. Married women were

subject to a series of incapacities and disabilities which by the start of the nineteenth

century had reduced them to a status little better than that of chattels of their husbands. To
all intents and purposes, they could not own or acquire property in their own right, and in
the law of delict and of contract, they were treated as mere appendages to their husbands.

These disabilities gave rise to some doubts as to their capacity even to enter into binding

contracts of employment without the consent of their husbands and as to whether or not:

they had any rights to the fruits of their labour independently of their husbands.*’

By the turn of the century, agricultural labour had all but disappeared as a source of full-

time employment for women, although it was still common to find the wives and
daughters of farmers playing an active role in the day-to-day running of smaller family
farms. Ancillary trades such as food processing were becoming increasingly important
and there was still seasonal work such as fruit or hop picking. Domestic service remained

a major source of female employment, and did so until after the end of the World War L.

20 Creighton op. cit. p.15
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Manufacturing industries in general, and textiles and light engineering in particular,
offered employment to significant numbers of working-class women, whilst the lower
- middle class sought employment in the retail trades, nursing, and clerical grades in
commerce and the public service. It was still quite usual for middle and upper class
women not to work, although an increasing number were entering the teaching
profession. The common feature of virtually all women’s employment was that it
remained unskilled, badly paid, and terminated on marriage or the birth of a first child.
Even the small minority who were engaged in relatively skilled, well-paid work were still
disadvantaged compared with their male counterpart in terms and conditions of

employment and promotion prospects and, in the public sector in particular, were subject

to the marriage bar.
(a) The effect of war on women in the labour market

The advent of war, in 1914, had a major impact upon the employment patterns of women.
Women undertook many occupations that had formerly been exclusively the preserve of
men, notably in the engineering and transport industries. Relaxations in statutory
restrictions on the hours and conditions of employment of women also meant that they
could work longer hours than had been permissible previously, and also, at all times of
day and night. For reasons of economic necessity and patriotism, mény women entered
employment for the first time or returned to the labour market even though they had
young families at home. By July 1918, there were 1.59 million more women 1n the four

main occupational groups - clerical, commercial, agricultural and industrial - than there

had been in July 1914. Some 400,000 of this increase could be accounted for by a shift
away from domestic service and the fashion-related textile trades, but this still left an

absolute increase of over one million new recruits or re-entrants to the labour market over

the four-year period®'.

When the trade unions agreed to the relaxation of craft restrictions in 1915, they had
insisted upon an assurance that the restrictions would be reinstated on the cessation of
hostilities. This undertaking was duly honoured with the passing of the Restoration of

Pre-War Practices Act 1n 1919. To some extent, this Act marked a missed opportunity to

2! Creighton op. cit. p.4
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effect a long-term re-structuring of the labour market, but the unions were concerned at

the threat that the weakening of traditional craft rules posed to the job security of their

male members.

The size of the female labour pool was further increased by the fact that the long periods
of economic recession of the inter-war years caused many married women to work to

supplement the family budget, and, indeed, 1t was quite common for these earnings to be

the sole means of support for families at times of high male unemployment.

World War II provided a further stimulus for change. By this time, domestic service

largely had disappeared as a source of employment for members of either sex. Women
again did many jobs normally done by men with considerable success. Statutory
restrictions on over-time and shift working were relaxed, and, as in 1914-18, there was a

marked increase in the size of the female work force. Once again, pre-war restrictive
practices were restored soon after the end of the war, and traditional occupational and
earnings patterns remained essentially unaltered. However, the marriage bar in the public

service was removed in 1946, and had largely disappeared elsewhere by that time also.

Not all of the many women who had entered the labour market during the wars could

have been absorbed on a long-term basis even had they so wished. In practice, the great
majority simply returned not unwillingly to the ranks of the economically inactive. But
there were now significantly more women who had no choice but to remain economically

active, for example, war widows, wives whose marriages had not survived the strain of

separation, women with disabled husbands or other male relatives to support, and the
large number of women whose prospects of marriage were diminished by the slaughter of

a large proportion of the unmarried male population during the war.
(b) Women’s work in the post World War II era to the mid 1970’s

The growth in the relative importance of women in the labour force has, in the main, been

a post World War II phenomenon, with the percentage of women in the occupied

population rising from 30.8 in 1951 to 36.6 in 1971. This represents an absolute increase
of some 2.2 million women accounting for almost the whole of the growth in the labour

force over the period. Within this overall increase, the most rapid growth came from the
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employment of married women which increased from 38.2 per cent of the female
occupied population in 1951 to 63.1 per cent in 1971. The growth in absolute numbers
does, to some extent, over-emphasise the presence of women since much of the increase
in female employment was due to the increase in numbers working part-time, with

relatively little change in the numbers working full-time. # In 1971, 5.5 million women

worked full-time and 2.8 million worked part-time.*

By the 1970’s, women’s work was largely concentrated in the service and white-collar
sectors, and in a small group of manufacturing industries, which included food, drink and
tobacco, light engineering, and clothing and textiles. In the manufacturing industries and
other manual employment, women’s work tended to be either wholly unskilled or at best
semi-skilled, whilst, in the service sector, they were usually clerks, typists, technicians or
shop assistants.*® Thus it can be seen that women, typically, did different jobs from men
illustrative of occupational gender segregation. Occupational segregation can be of two
types; horizontal segregation exists where women are in different occupations from men
and vertical segregation exists where women, while in the same occupation

predominantly fill the lower grades or hold less prestigious positions. The extent of
horizontal segregation can be shown by the fact that according to one commentator, by

1971, over half of all men were still in occupations where they outnumbered women by at

least nine to one and 77 per cent worked in occupations which were at least 70 per cent

3

male. *° Hakim also observes that vertical segregation has proved more difficult to

establish; it is, however, more amenable to explanation, at least in part, by women’s

movement in and out of the labour force as a result of child bearing and child rearing,

with this lack of continuity reducing the scope for advancement.

An extensive range of explanations, arguably often little more than excuses, have, at one
time or another, been put forward both as explanations for and in support of reduced pay

for women. and such explanations and excuses serve to reinforce gender stereotypical

attitudes and indeed behaviour. Prominent among these have been the supposed differing

abilities and physical characteristics of men and women; women’s higher rates of

22 Department of Employment Gazette, Part-time Women Workers 1950-1972, November 1973
 Department of Employment Gazette, 1971]

** Department of Employment Gazette July 1979 pp. 720-3

2 Hakim, C., ‘Key Issues in Women’s Work: Female Heterogeneity and the Polarisation of Women's
Employment’ London Atlantic Highlands, New Jersey 1996. See also, Hakim. C., ‘The Myth of Rising
Female Employment’ (1993) 7 Work, Employment and Society 97.
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absenteeism and greater labour turnover; women’s lack of relevant qualifications; their
unavailability for promotion; the existence of statutory restrictions on the employment of
women, such as for example on night shift work; family responsibilities and the lack of
trade union organisation. Whilst it is outwith the scope of this introductory chapter to give

detailed consideration to each of the foregoing, they merit brief co‘nsideration, not least

because some at least persist in the popular imagination today.

In respect of differing physical charactenistics, the Atkin Committee’® had, in 1919,
suggested that a woman working without undue strain could produce four-fifths of a
man’s output, with a majority of the Royal Commission feeling that improvements in the
general health of women and a closer matching of the job to the individual were likely to
have reduced the margin; it is notable that the finding is expressed in the language of F.
W. Taylor’s ‘scientific management’ philosophy, which was the popular management
theory of the day, and heralding the advent of what came to be known as the time and
motion study. *’ The general belief, still prevalent today, is that there are certain jobs
which are more suited to members of one sex rather than the other, most usually cited are
those involving a great deal of physical strength or a high degree of manual dexterty, the
latter being epitomised as a female trait, but experience in Eastern Europe and elsewhere,
indicates that there were many fewer such jobs than is generally supposed, and that many
women were capable of doing what is commonly thought of as ‘men’s’ work, and vice
versa.”® Leaving aside the question of physical strength, the differences between males
and females in respect of visual/spatial ability (males superior) and verbal/linguistic
ability (females superior) is still not satisfactorily explained today, and by the 1960’s and
early 1970’s, a vigorous debate ensued (redolent of the intelligence ‘nature or nurture’
debate of the 1930’s to the 1950’s) as to whether such sex differences were caused by

cultural conditioning and the socialisation process or whether the answer was to be found
in biological explanations. In respect of the latter approach, the notion that spatial ability

was carried on the X-linked recessive gene or was attributable to hemispheric brain

) ) . . 29
lateralisation becoming dominant.

* The Report of the War Cabinet Committee on the Employment of Women in Industry is considered

further in Chapter 3.
¢’ See Taylor, F. W., “Scientific Management’ Harper & Row, New York 1911
*® See for example Ch. 2 D.E. Manpower Paper No. 10, ‘Women and Work - Sex Differences and Society’,

1974
> See for example Maxwell, J. W., Croake, J. W., & Biddle, A. P., ‘Sex Differences in the Comprehension

of Spatial Orientation’ Journal of Psychology 1975, 91; Mischel, W., ‘4 Social Learning View of Sex
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It 1s, of course, trite to say, as many commentators do, that even where there may exist
genuine differences between the aptitudes of the sexes, these could most appropriately be
taken 1nto account in the context of the workplace through processes of self-selection and

commonsense considerations of competence and that any such differences did not justify
a general undervaluing of women’s work as against that of men, much less the work of an

individual who has the ability and the inclination to do ‘men’s work’, but that is to some
extent at least to miss the point. The sex differences, which per se may be neutral, have
acquired sex-stereotypical connotations which historically have been accorded relative
value independently of the workplace. Importantly, their impact on the labour market is
culturally reproduced in the form of a self fulfilling prophesy by the next generation of
secondary school pupils making subject choices entailing, when as school leavers they
enter the labour market, they only incrementally improve on the sex stereotypical career
choices of their parents. Once freedom of choice and legal restriction is removed, beyond
a certain point, the trend towards a labour market devoid of sex stereotyping and
occupational segregation is likely to be incremental and inter-generational as stereotypes

lose their potency and relevant role models become more numerous.

It 1s accurate to state that, as a generality, absenteeism rates were generally higher among

women than men.* This may have had some marginal effect upon the perceived value of
a female employee in some instances, but it would hardly justify a wholesale devaluation
of working women. There is no reason to think that the higher levels of absenteeism were
due to any inherent physiological or psychological difference between the sexes. It is
likely that much of the difference can be accounted for by women requiring to take time
off at times of family crisis, particularly involving children. Other factors may play a
significant part also, for example, the part-time nature of so much of women’s work, the
age-structure of the female workforce, and the fact that so many women do boring, badly-

paid work with consequent low levels of job-motivation.

Much the same is true of labour-turmover. Labour-turmover in the 1960’s and 1970’s was

Differences in Behaviour’ in Maccoby, E, E., ‘The Development of Sex Differences’ Stanford University
Press, California 1966; Ounsted, C., and Taylor, D. C., (Eds.) ‘Gender Differences: Their Ontogeny and
Significance’ Churchill, London, 1966 ; Warber, D. P., ‘Sex Differences in Mental Abilities, Hemispheric
Lateralisation and Rate of Physical Growth at Adolescence’ Developmental Psychology, 1977, 13; Wilson,
G., The Sociobiology of Sex Differences’ Bulletin of the British Psychological Society, 1979, 32.

*Y Department of Employment New Earnings Survey 1970 p.13
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higher for women in virtually all occupational groupings.”’ These patterns can again be
partly explained by the nature of the work that women do, and by the fact that so many of
them effectively do two jobs, if child care and family responsibilities are taken into
account. This 1s borne out by the fact that turnover drops and stability rises with age, to

the point that mature, married women are a conspicuously stable workforce.>

In the post-war years, one of the main reasons advanced in justifying sex-based pay
differentials was that men ought to be paid more because of their greater family
responsibilities (as opposed to primary childcare responsibilities, which fell to the
women). The argument was that men usually have wives or partners, children, dependant
relatives, mortgages etc. to support, and their needs were accordingly greater, hence their
need for a ‘family wage’. The argument has a somewhat illogical ring to it, as it was
never seriously suggested that bachelors, or married men without children, should be paid
less than family men for the same work. The ‘family needs’ or ‘family wage’ argument
also 1gnored the fact that there have aﬁlways been many women who have to support
themselves and their dependants and few would argue that the actual needs of such
women were less than those of similarly placed men; the argument patently owes more to

misconceived sex stereotyping, than logic, however, this argument was still raised as an

objection to the implementation of the equal pay principle in 1970.%

In respect of arguments focussing on training, qualifications and availability for
promotion of those young persons entering employment in 1973, 49.3% of boys took up

apprenticeships or employment leading to a recognised professional qualification whereas

the corresponding figure for girls was 8.4% and no less than 58.2% of girls took up
clerical appointments. This again is indicative of the segmentation of the labour market.
In the case of persons holding an academic or professional qualification recognised as
being of at least first degree level, 1t was estimated that the total stock of highly qualified
males in 1971 stood at 1,060,000 compared with 352,000 females.”* These figures

reflect those available for work, rather than those qualified but economically inactive (for

whatever -reason) and require to be treated with some caution as they mask some

*! Department of Employment New Earnings Survey 1970 Table 152

*2 Hunt, A., ‘A survey of women’s employment’ Vols1-2 London 1968, Table 22a Vol.2

** See Mr Ronald Bell at H.C. Debs. Vol. 795, col. 966 (9 February 1970.)

* Department of Employment ‘Employment Prospects for the Highly Qualified’, Manpower Paper, No. 8,
HMSO, 1974.
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important differences between higher education patterns in England and Wales and
Scotland. Hutchison and McPherson®” illustrated the particular Scottish interrelationship
between social class, gender and entry into higher education in the post war years. They
showed that, in the 1960’s, middle class women were displacing working class males 1n
Scottish universities; this occurred because, firstly, there was pressure on the non-science
course places, Scottish universities expanded arts and social science faculties
disproportionately relative to science, engineering and technology which tended to attract
more males and as a result available places taken by, or more likely to be taken by,
women and particularly middle class women, expanded at a greater pace than the places
taken by or likely to be taken by males. Secondly, within the non-science area the
pressure on places from middle class females was acute and as they were (on average)
better qualified than working class males, the latter were squeezed out. This led Gray,
McPherson and Raffe to conclude, following a massive research study of three quarters of
all Scottish schoolchildren between secondary school entry in 1948 and secondary leavers
at 1976, that while®. ..

“...[e]ducational expansion may be valued for the
intrinsic benefits of the extra education for individuals

and society ...there is no evidence that it has changed

social class relativities in educational attainment in
post-was Scotland”

It 1s very significant that by the mid 70’s, the problems of social class access to higher
education (with its correlation with differential attainment by social class at the level of
the school) had not, relative to middle class access, changed, particularly since in the post
war years the relationship between deprivation and underachievement was well known
and had been the subject of numerous interventionist strategies.”’ The foregoing
illustrates that working class girls in the post-war years suffered what might be seen as a
‘double whammy’ disadvantage by virtue of social class position and disadvantage by
virtue of their sex and the problems associated with sex stereotyping, narrowing their
options in respect of career choice. Argﬁably, this relationship 1s often overlooked by

commentators, such as McColgan®, who, whilst recognising the multiple inequalities in

3 Hutchison, D., & McPherson, A., ‘Competing Inequalities’ Sociology, 1976 Vol 10 (1)

= Gray, J., McPherson, A. F., & Raffe, D., ‘Reconstructions of Secondary Education — Theory, Myth and
Practice Since the War’ RKP, London 1983 page 227.

37 See for example Hasley, A. H., Heath, A.F., & Ridge, J. M., ‘Origins and Destinations’ Clarendon Press,
Oxford 1980

** McColgan, A., ‘Just Wages for Women’ Clarendon Press, Oxford 1997
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the context of race and gender tend to give prnimacy to gender when examining
occupational segregation and virtually ignore the component of inequality and
disadvantage induced by social class. It is also worth noting that cultural conformaity 1itself
tends to be closely related to social class, with higher levels of stereotypical conformity

being inversely associated with social class position.”” At the simplest level, the affluent

and socially secure may more easily allow themselves to be untrammelled by social

mores and stereotypical perceptions and conventions, including those relating to gender
approprnateness, their social class position essentially permitting greater a higher level of

non-conformity.

For those women who did not enter higher or even further education, it follows that lack
of qualifications and training had a depressive effect upon their earnings and also helped
to keep them segregated in their own labour market; early pregnancy and in pre-

contraceptive pill days, failure to control fertility, meant that substantial numbers of

working class women, in particular, failed to enter any form of tertiary education, thus
swelling the ranks of the un- and under-qualified. A high proportion of women were
employed in jobs such as cleaning, cooking and the making of clothes - all extensions of
domestic tasks which the gender stereotype articulates with the assumption that because

women often exercise such skills at home, they are somehow intrinsic to womanhood and

did not need to be learned in the same way as typically male skills and hence are ascribed

less value, monetarily and socially.

There 1s a weak argument which equates some reduction in the value of women as

employees as a result of the existence of statutory restrictions on their employment.
Whilst there might have been some slight increase in costs through the keeping of
registers, applying for exemption orders etc., such costs could not be said, significantly, at
least in any objective way to reduce the value of women’s work to an employer. Lack of
flexibility due to restrictions on such things as shift-working might have been a rather
more substantial factor, although this was probably more apparent than real, as was
evidenced by the comparative ease of exemption under the 1961 Factories Act, and the

fact that most men, and virtually all women, worked fewer than the forty-eight hours

* See for example Chinoy, E., ‘Society’ Chapter 18 ‘Conformity and Social Control’ Random House, New
York 1967 and Maccoby, E. E., Newcomb, T. M., and Hartley, E. L, ‘Readings in Social Psychology’
particularly Chapters 35, 6, 9and 13.
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permitted under Part VI of the 1961 Act.

An equally unconvincing argument 1s sometimes advanced that women were supposed to
be reluctant to join trade unions, and to make bad members when they did join. In

consequence, they lacked collective strength, were unable to compete on equal terms in
the labour market and, because they lacked an effective voice within the union

movement, they were unable to enlist the support of men in the fight against
discrimination. This seems a somewhat over simplistic and indeed stereotypical view. As
McColgan*’ points out, if full-time female workers only are considered, the female union
membership rate broadly equates with that of men. It would appear that much of the
apparent disparity in membership rate can either be ascribed to, or, at the very least, is
associated with part-time working. Further, if union membership by occupational group is
analysed, 1t becomes apparent that women in some occupational categories, primarily

white collar and blue collar jobs, are, in fact, more likely to be union members than their

male counterparts.”’ Further, it should be noted that in the post-war years up to the

- 1970’s, there was a substantial increase in female membership, particularly in the public

sector..‘42

As the foregoing illustrates, in the post-war period up to the mid 1970’s, women

experienced a significant level of occupational segregation. Their earnings remained
significantly lower than those of men in all occupational categories, whether measured on
a weekly or hourly basis*. The great majority of women in the labour market fell into the
lower paid categories.** Figure 1 illustrates that the earnings gap persists today, albeit the
| gap has lessened. However, such bald statements of fact do little to shed light on the very
complex interrelationship of the variables that have led to and have perpetuated such

outcomes.

** McColgan op cit page 72ff

*! For example ‘Social Trends’ 1995 HMSO London Table 4.22 illustrates that for women in 1994 trade
union membership in the category ‘professional’ union membership for women stood at 56.4% and for
men at 38.4%; for the ‘associate professional and technical, clerical and secretarial’ union membership for

women stood at 52.9% and for men at 33.6%. According to McColgan ibid this is illustrative of a long term
trend.

*> Ministry of Labour/Department of Employment Gazette 1952, 1962 and November 1976.

** Department of Employment Gazette, March 1977, pages 240-1.

* See for example the Department of Employment Gazettes for the relevant period.
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1.5 Conclusion

This chapter has sought to identify the nature of the earnings gap and set the scene for the
detailed assessment of the Equal Pay Act which follows. It has attempted to show the

complex relationship between economy and the process of production and the family and
how this contributes to defining the role of women. The importance of the socio-historical

context has been stressed and the way 1n which core cultural values are transmitted and
reproduced by the agencies of socialisation has been illustrated. That legislation may be a
powerful agent of social change is not denied but the complexity of effecting change in

such an area has been indicated. It is contended that any assessment of the effectiveness

of the Equal Pay Act cannot be divorced from the socio-historical context which has
formed and shaped attitudes as to gender role and still impacts, in this socially stratified
class based society, on the choices made by young people which will to a great extent
determine their place in the labour market of the future. It is argued that the residual

power of this should neither be underestimated nor without more, be characterised in

simplistic fashion as a failure of the Act.

Notwithstanding the foregoing, it is important to note that legislation in support of

equality of employment rights may be characterised as having one of three aims or

objectives. The first may be said to effect and ensure equality of opportunity; in this
respect the Sex Discrimination Act 1975 is an example of this category. The second may
be said to have the objective of securing equality of result; it is into this category that the
Equal Pay Act 1970 falls. The third type has the objective of modifying the world of work
based on the recognition of differences between men and women, into which category
would fall legislation concerning pregnant workers or part-time workers. In terms of this
simple typology, it is with the second of these, namely the equality of outcome, that this
thesis is concermned and therefore focus inevitably will be on measurable results; the
difficulty lies in identifying those attnibutable to the Act and, given failure to close the
earnings gap in its entirety, the extent to which failure for that is attributable to

deficiencies in the relevant legislation, and, in particular, the Equal Pay Act.

The second chapter traces the development of the equal pay legislation in Great Britain,
considering firstly the historical position to 1970, and thereafter, what might be called the

modern position, that is from 1970 and the enactment of the Equal Pay Act onwards.
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CHAPTER 2. DEVELOPMENTS IN LEGISLATION CONCERNING
WOMENS’ PAY IN GREAT BRITAIN FROM THE 19™
CENTURY TO 1970

2.1 Introduction

The preceding chapter i1dentified, firstly, the problem of the current earnings gap in the
labour market and the systemic inequality derived from occupational segmentation and
considered some of the reasons why these persist some 30 years after the Equal Pay Act

came 1nto force.

The eftectiveness of any legislative measure can only be analysed properly in the context
of why 1t was enacted, in the form it was enacted, and with respect to the mischief (or
mischiefs) it sought to remedy at that time; its subsequent success or failure can be

measured by the extent to which it has been able to cope with changing circumstances. A
useful surrogate measure of that must be the extent to which it has required amendment.

As with all social legislation, an understanding of the socio-historical context and its
development is necessary to evaluate the instrument and a necessary basis for considering

1ts current and future usefulness, when societal and other conditions have changed.

In this chapter, an historical overview is undertaken, covering (primarily) the period from
1800 until the enactment of the Equal Pay Act in 1970; it is selective, as this thesis is not

fundamentally concerned with the historical or sociological development of equal pay

legislation; it is included because without some understanding of context, the risk is that

any analysis and evaluation of the Act can only be partial and incomplete.
2.2  The development of statutory provisions to 1970

Women appear to have been liable to wage discrimination from the earliest times. In
England some of the early wage-fixing measures like the Statute of Labourers of 1351%
and the Statute of Artificers of 1562*° were silent on the point, but others expressly
provided for lower rates of pay for Women, either generally, or in certain specific

425 Edw. 3, c.1
% S Eliz. 1, c.4
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occupations®’ Magistrates’ assessments under legislation such as the Statute of Artificers

were ambivalent; sometimes, they did not distinguish between the sexes; on other
occasions, they did, invariably to women’s disadvantage. Precise figures are hard to

come by, but Clark*® estimated that women’s earnings in the seventeenth and eighteenth

centuries were usually about half of those of men.

While the textile trades were still based on ‘cottage industry’, payment was usually by the
piece and the sex of the person doing the work was irrelevant. But, where there was some
division into ‘men’s work’ and women’s work’, the rates for the latter were generally
lower and Creighton makes special mention of the silk trade in this context.”” This trade
was capitalised from early in the industrial revolution and production became
concentrated 1n factories before any other part of the textile industry. These factories were
concentrated 1n Spitalfields, Coventry and Macclesfield. For a variety of rea<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>