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ABSTRACT

The protection of multimedia presents a significant challenge for the
contemporary legislator. Being one of the greatest technological developments and
added-value assets in the Information Society, multimedia prevails as a phenomenon.
However, law and practitioners treat multimedia as being many different products and
services, rather than as a new ‘work’, since multimedia per se is not expressly protected
under a single regime of protection. This perplexed situation necessitates clarification, as
it 1s unclear what multimedia really 1s, and how it should be protected.

It 1s therefore necessary to establish a clear picture of what multimedia entails,
and 1dentify which elements, factors and attributes distinguish it from other subject
matters, and justify its treatment as a new ‘work’ rather than as an existing one. Through
this analysis the proposed definition and scope of multimedia is firm, but flexible
enough to accommodate future technological developments. The reasons for protecting
multimedia are assessed, and different regimes of protection are compared bearing 1in
mind the interests of authors and users, while ensuring that producers can also benefit
from its commercial exploitation.

Along these lines, copyright law is found to be more suitable amongst other
regimes, calling for a comparison between multimedia and those copyright subject
matters akin to its nature (compilations, computer programs, databases, films) that could
justify 1ts adequacy and applicability across the European Community, and worldwide.
In the absence of a coherent and consistent copyright law solution, the sufficiency of
other non-copyright law mechanisms of protection including contracts, technical deviceé,
competition law, and a sui generis right is examined in the context of the Information
Society.

The lack of a consistent and adequate form of protection of multimedia
worldwide, necessitates the introduction of a new scheme for protecting hybnd and
creative multimedia works, once the supporting market and regulatory conditions are
met. In the meantime, a series of preparatory actions should be taken by policy makers
and market leaders in the context of a self-regulatory and user-friendly scheme of

protection from which the developing multimedia market can benefit.
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CHAPTER 1
THE SCOPE OF MULTIMEDIA WORKS

1. Introduction

In this thesis we shall investigate which legal regime can appropriately protect
multimedia works. Before initiating this discussion, it 1s important to establish first a
clear picture of what multimedia 1s, and provide a firm, but broad and flexible,
definition of the subject matter of this thesis'.

Multimedia 1s a technological development that has attracted almost
everyone’s attention appearing to be something new and alien compared to what
people have experienced so before. In particular, multimedia 1s perceived as the one
and only technology that enriches users’ experience of what they do, say, see, hear,
and 1n the future, touch, when compared with what they could look at and use or feel
through traditionally separate means and media.

When people refer to multimedia, they usually think of different objects,
products, applications, and services. These vary, and might include the enriched
version of Encarta Encyclopaedia, a film on DVD, high quality computer games,
virtual reality applications, retrieval and exchange of movie clips and instant news on-
demand via wireless devices, pay-TV, and other applications currently under
development. Although these products, applications and services may share certain
characteristics that qualify them to be categorised as ‘multimedia works’, not all new
information technology based products and services can be defined and protected as
such. x

It should be clarified that 1n this thesis preference will be shown to use of the
term ‘works’ instead of ‘products’ when referring to multimedia.” The term ‘products’

may be used by some academics as referring to both ‘products’ and ‘services’, and

' Notably this definition shall be broad and flexible enough to achieve the objectives identified in this
chapter, albeit firm enough to reflect the key-elements of multimedia that will not be technologically

outdated.

* In this respect it is necessary to use a broad and loose term but one safe enough to accommodate the

dimensions of multimedia experienced not only yesterday but also today and tomorrow.



encompassing only the market value of multimedia works which calls for legal
protection. This fact 1s neither doubted, nor disregarded when referring to multimedia
‘works’ rather than ‘products’.

However, by ‘products’, one may either disregard or undervalue another value
of multimedia, the artistic value usually found in what we see in a multimedia work
through its use.’ In saying this, the author does not mean to suggest that all
multimedia works are characterised for their artistic dimension apart from their
informational and utilitanan attributes, since this would lead us to the false
presumption that multimedia works are only artistic works.

The potential for artistic creativity found in a multimedia work, 1rrespective of
frequency or level of presence, is something that cannot be disregarded. The level of
artistic value put 1n a multimedia work, which can attribute an accepted level of
creativity and originality to that work, cannot be outweighed by any kind of market
value cniteria. A highly artistic, and in this sense creative and original, multimedia
work will not necessarily be appreciated as such in the marketplace. These artistic
value dimensions of multimedia works are not portrayed by ‘products’.

Not surprisingly, ‘multimedia’ has become one of the most popular terms used
by consumers, scientists, producers and artists concerned with latest technological
developments, just as some time ago their preference was use of the then fashionable
terms of ‘cyberspace’, ‘e-commerce’, and ‘¢lectronic’.® Today almost in a similar
way, the term ‘multimedia’ 1s so widely used and perceived to be the greatest

development following the Intemnet, signifying the departure from the early electronic

> Art and technology, craft and discipline may co-exist in the user interface design and its interactive
functioning.

* These terms were widely and interchangeably used by the time the print epoch gave way to the
electronic epoch and not everyone knew the true meaning of these terms. By ‘epoch’ (from Greek
‘epokhe’, meaning the fixed point of time) we refer to a past period of time, the beginning and end of
which are fixed points of time and can be determined as such by means of representing the life cycle of

notable events, such as certain discoveries and other technological developments.



epoch to the digital era.” Nonetheless, not everyone really agrees on a definition of
multimedia.

As usually happens with new technological concepts affecting public
activities, discussions have been initiated as to what multimedia is. Scholars from
various scientific and academic fields have attempted to provide the most appropriate
definition, according to their experience of multimedia. As such, the term has been
employed not only by consumers but also by different groups of market players,
scientists, artists and academics for designating different kinds, and new forms of
communication methods, informational, utilitarian and entertainment products and
services, based on the combination of different technologies and standards.’ As a
result, the term suffers from vagueness and uncertainty as to what it really entails. In
fact, the term may constitute a ‘legal misnomer’, potentially confusing and misleading
anyone interested in clarifying its notion and nature.’

Any attempt to provide a comprehensive definition for multimedia 1s
welcome. However, the problem remaining 1s that the concept of multimedia 1s new
and still evolving. Hence, the technology facilitating the implementation and
distribution of multimedia is still developing. Inevitably the concept of multimedia 1s,
and will be to some extent elusive and vague, and no single definition can escape
from these characteristics. Even more so, the prediction of how it may develop is
fraught with difficulty. Any attempt to define the ways in which multimedia may

develop would not be sensible, since 1t might be considered akin to ‘“asking Mack

> In contrast to the use of the term ‘epoch’ (ibid.), by ‘era’ we refer to a period of time, the beginning of
which is a new epoch, however, it is still evolving, since the end of ihis is neither known nor foreseen.
In this sense by ‘epoch’ we refer to the past and by ‘era’ to the present and future.

® Commission of the European Communities DG XIII, ‘Report on Multimedia’, September 30, 1992 at
p.1 et seq. | |
" As has been supported by Sookman, B, ‘Developments in information technology’ [1997] 5 CTLR
233 at p. 234; Lehman, B, and Brown, R, ‘Intellectual property and the National Information
Infrastructure’, Report of the Working Group on Intellectual Property Rights, US Patent and
Trademark Office, Washington DC, September 1995, at p.41. As will be discussed at note 42 below.



Sennett to define cinema 1n 1911”7, and “then blaming him for not being able to
explain how the special effects in Star Wars were produced”.®

With respect to these complexities and uncertainties, i1n this chapter we shall
attempt to establish the scope of multimedia, and thus, clanfy from a pragmatic and
conceptual perspective what multimedia 1s. For this purpose we shall first examine
some representative examples of the definitions so far provided for multimedia, and
then determine whether they are still valid in the light of evolving technologies.
Following the conclusions of this etymological analysis we shall then attempt to
portray its nature while identifying; (a) the key-elements of multimedia that
distinguish 1t from other objects, (digital technology, multiplicity of works and media,
integration and interactivity); and (b) the main reasons justifying why multimedia
should not be treated as a phenomenon, rather as a different form of work, (the ‘look,
use and feel’ of multimedia) that should be promoted and protected as such. This

issue of legal protection of multimedia works shall be considered 1n the following

chapters.

2. In Search of Multimedia

If one attempts to find a definition of the term ‘multimedia’ either in an
encyclopaedia, a lexicon of information technology terms, or simply through a
popular search engine on the Internet, such as Yahoo, one will come across a plethora
of different definitions. This is because scholars from various scientific, artistic and
academic circles have attempted to provide one definition for multimedia based on
their experience contributing to the provision of multi-multimedia definitions. In
order to alleviate potential misunderstandings and frustration, attention shall first
focus on a few examples of those definitions representing different approaches, in
order to highlight their main similarities and differences. The thesis will then continue

to identify and define the key-elements of multimedia.

e —

s Kelly, O, Digital creativity, Calouste Gulbenkian Foundation, London, 1996, at p.23, where she

discusses extensively the nature of multimedia.



2.1. What is ‘Multimedia’ ?

At first it should be noted that etymology of the term suggests that multimedia
constitutes a combination of multiple media, means and intermediaries.” It is expected
then that most 1f not all definitions to be referred to, cannot ignore this aspect of
multimedia. For example, 1n following a general search for the definition of this term

in the ‘Encyclopaedia Britannica Online’, one has to choose between the following

definitions:

(a) ‘interactive multimedia’, according to which multimedia, “integrate computer,
memory storage, digital (binary) data, telephone, television, and other information
technologies. Their most common applications include training programs, video
games, clectronic encyclopaedias, and travel guides...Interactive multimedia shift the

user’s role from observer to participant and are considered the next generation of

electronic information systems”'’,

(b) ‘CD-ROM-encyclopaedias’’,

(c) ‘online encyclopaedias’'” and

? The term is composed of two parts, the prefix ‘multi’ and the root ‘media’. The Latin term ‘multus’
from which ‘multi’ comes means ‘numerous’ and ‘media’ is the plural form of the Latin word
‘medium’, which means ‘middle’, ‘center’ or ‘intermediary’. As such the term ‘multimedia’ should
mean ‘multiple intermediaries’ or ‘multiple means’. Fluckiger, ¥, Understanding networked
multimedia - applications and technology, Prentice Hall, 1995, at p.4.

' While searching for the term multimedia in the Encyclopaedia Britannica Online, this was found in
the path interactive multimedia at http://members.eb.com/bol/topic?eu=1461&sctn=.

' As suggested, a CD-ROM Encyclopaedia is “the electronic medium developed most quickly and
visibly on CD-ROM by smaller encyclopaedias or those intended for younger readers”. At first a CD-
ROM Encyclopaedia incorporated text-only versions, then in the 1990s still illustrations were added,
and in 1992 audio and video addition followed, which resulted in the New Grolier Multimedia
Encyclopaedia. Four years later the Microsoft Corporation released the Microsoft Encarta Multimedia
Encyclopaedia, which enhanced the text of Funk & Wagnall’s New Encyclopaedia with extensive
graphics, audio, and video. See the Encyclopaedia Britannica Online at
http://members.eb.com/bol/topic?eu=108518&sctn=13.

> A brief historic reference is made at this path, where the main characteristics attributed to an online
encyclopaedia are that it is was first presented to the mass market online by the licensing of its text to
commercial data networks, further on it has been released for subscription purposes on the Internet and

It contains full text database and thousands of illustrations. An example of such an online



(d) ‘multimedia databases’".

However, no distinctive definition of term ‘multimedia’ alone can be found in that

encyclopaedia, nor in the dictionary of terms “from multimedia to virtual reality”."
Occasionally, some references are made to ‘multimedia’ alone as

‘hypermedia’, as well as to ‘interactive multimedia’. The term ‘hypermedia’ though,

1s used in a broader context describing the whole spectrum of new interactive media

. spanning telecommunications, interactive cable TV, advanced computer games and

other multi-media products.”” Whereas, by ‘interactive multimedia’ reference is made
primarily to “videodisc and CD-ROM based programs, which combine elements of
graphics, animation, video, photographs, music and soundtracks with computer
software.”'® In this sense, interactivity appears to be the principal element

distinguishing multimedia from a simple data storage medium to a computer file. By

encyclopaedia is the Britannica Online, which as stated has served to be a gateway to the World Wide
Web by providing direct links to outside sources of information. See the Encyclopaedia Britannica
Online at http: //members .eb.com/bol/topic?eu=108518&sctn=14 .

!> Under the path multimedia databases reference is made to engines that “are also data objects, and the
engine attribute of a particular vehicle will be a link to a specific engine object. Multimedia databases,
in which voice, music, and video are stored along with the traditional textual information, are
becoming increasingly important and also are providing an impetus toward viewing data as objects, as
are databases of pictorial images such as photographs or maps. The future of database technology 1s
generally perceived to be a merging of the relational and object-oriented views”. See the Encyclopaedia
Britannica Online at http://members.eb.com/bol/topic?eu=117723&sctn=8#384153.

'* One such dictionary is the cyberspace lexicon offering extensive references to terms such as
‘consumer digital video’ (CD-I), ‘compact disc read only merilory’ (CD-ROM), ‘compression
techniques’ (such as the MPEG and JPEG standards), ‘computer animation’, ‘digital video interactive’
(DVI), ‘interactive cable TV’, and finally ‘interactive multimedia’. Despite this variety of these
references of terms related only to multimedia, which are provided By both textual and pictorial means,
still, no single definition is provided for the term itself. See Cotton, B, Oliver, R, The cyberspace
lexicon: an illustrated dictionary of terms from multimedia to virtual reality, Phaidon Press 1994,

(hereafter, ‘The cyberspace lexicon’).
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'® Supra note 9 at p.151.



extension, the platform on which such a file is installed, or from which it 1s retrieved
has also been described under this term."’

In the sphere of law, multimedia has attracted different and to some extent
contradicting definitions. In France, for example, in 1994 multimedia was defined as
“a set of interactive services using solely digitised media for the processing and
transmission of information in all of its forms: text, data, sound, still images, animated
real or virtual images”.'* However, in 1992 the European Commission had described
‘interactive multimedia’ as “presentation, storage, retrieval and dissemination of
machine-processable information expressed in multiple media such as text, voice,
image, audio and video”, which 1s “situated at the cross-point of the information and
communication technologies since it combines digital video, informatics and digital
communications.”"

Five years later a more comprehensive definition for ‘multimedia’ could be
found on the European Commission’s web-server. According to this later definition,
multimedia 1s “a new generation of communication tools, which can draw on a full
range of audio-visual resources from text and data to sound and pictures, and which

store and process all these diverse data in a single integrated delivery system.”*”

'" See Vercken, G, A practical guide to copyright for multimedia producers, European Commission,
DG XIII, 1996, at p. 14 et seq.

'* In the early 1990s three different and contradictory definitions for the term ‘multimedia’ ap'peared n
French official texts, which described multimedia as (a) “interactive services using ...digitised media
for processing and transmission of information in all of its forms”, (b) a “document which regroups two
or more media...or which associates on the same medium, two or more documents which are subject to
the obligation of deposit”, aﬁd (c) “modes of representation of text, sound and image”. As reported by
Muenchinger, N, ‘French law and practice concerning multimedia and telecommunications’ [1996] 4
EIPR 186.

" See the EC Report on Multimedia, supra note 6, at p. 5.

* This site provides information related to EC funded projects stimulating the development of
multimedia projects. It is also provided there that “integration is one of the primary concepts within
multimedia; in this context then a multimedia presentation records text, data, sound and pictures on a
single delivery medium. This is usually some form of 20 ¢cm compact disc (CD), or computer disk.”
Further on, by “multimedia delivery system” reference is made to process of “both audio and visual
signal and computer data within a single box for presentation through the screen and speakers of a

computer or television™; http://www2.echo.lw/impact/projects/imm/en/mmulti.html.



A similar definition has also been adopted by informatics scholars, who state
that “a multimedia-system” 1s characterised by “computer-based, integrated
production, manipulation, representation, storage and communication of independent
information, coded in at least one continuous (time-dependant) and one discrete (time-
independent) medium”.*!

In addition to the above definitions, multimedia has been viewed not only as a
new generation of tools, but also as a digital medium “combining sound, image and
text, in fact data of every kind, and involving certain amount of interactivity, a
software application allowing navigation, to a varying extent between the various
types of data.”*

Multimedia has also been defined as a field “concerned with the computer-
controlled integration of text, graphics, still and moving images, animation, sounds,
and any other medium where every type of information can be represented, stored,

transmitted, and processed digitally”.*

2.2. Key-Elements of Multimedia-Definitions

Most definitions seem to agree on certain points with regard to what
multimedia consists of, in relation to its fundamental presentation and functionality
features. In order to determine how valid these definitions can be, and to what extent
the perception of multimedia reflects the real picture as of today, first we should
identify the points of agreement and disagreement of past definitional approaches
towards multimedia. Following this we shall be able to determine what are the key-
elements of multimedia to be carefully considered, test their validity with respect to
current technological and market conditions, and then attempt to propose our own

definition.

! Steinmetz, R, Multimedia-Technologie, Einfiihrung und Grundlagen, SpringerVerlag Berlin 1995, at
p.19.

> Vercken at p.14, supra note 17.
* Ibid.



7.2.1. The Constituents of Multimedia

With respect to multimedia content, most definitions agree that a particular
product to be defined as multimedia should consist of at least two different categories
of works or types of Information elements, namely ‘text’, ‘audio’ and/or ‘images’,
facilitated by technological means (digital procession, manipulation, accessibility and
storage).”® At this point it should be clarified that reference to ‘text’ should indicate
any material in written form, data®, operating materials such as indexes or tables of
contents, dictionaries and help facilities, magazines, and newspapers. By ‘audio’
reference should be made to any kind of sounds either generated by natural means or
any other means, noise, sound effects and atmospheric background music, songs, and
speech. By ‘1mages’ what should be understood is any kind of still or moving images
generated by any means, such as films, video clips, graphics, photographs,

animations, drawings, maps, posters and any kind of artwork.?

2.2.2. The Presentation and Functionality of Multimedia

With respect to multimedia presentation and functionality, most references
suggest that the following features characterise multimedia:

e Interactivity, which allows users of such multimedia works to interact with

either some or all contents,

e Integration, as well as,

* Today it is difficult to imagine of a multimedia work that could be composed only of one category of
one type of such elements. The multi-dimensional nature of multimedia could be overlooked and it
would be most likely to think of this homogenous work as a compilation rather than a genuine
multimedia work, as will be discussed in Chapter 3 when comparing these two subject matters. See
Strowel and Triatlle, for instance, suggesting that a multimedia work could exist even if it consists only
one category of work in combination with a software tool. Strowel, A, and Triaille, P, Le droit d’
auteur, du logiciel au multimedia (Copyright from software to multimedia), Bruylant, Brussels, 1997 at
p. 335. See also the conclusions of Chapter 3, at section 5.

» Such as tables, charts, graphs, spreadsheets, statistics and any kind of raw data. Fluckiger, at p. 5
supra note 9.

2 Wilhams, A, Calow, D, and Lee, A, Multimedia: contracts, rights and licensing, FT Law & Tax,
London, 1996, at p.3.



e fixation of different media forms and technologies with different types of

elements and categories of works onto a single medium or a single platform®’,
such as a CD or DVD, facilitated by the use of
o digital technology.”®

Most references to the element of interactivity seem to suggest that this
element alone distinguishes multimedia from other categories of works, without
necessarily implying that interactivity is a new concept, as will be explained below.
There is one 1ssue of disagreement however, relating to the particular amount and
form of interactivity necessary to be present in a particular work so as to be defined as
multimedia.

Additionally, it is submitted that most definitions formed at the beginning of
1990s have emphasised the impoﬂance of fixation in addition to that of digitisation.
At that time the general conception seems to have been that fixation should constitute
a precondition to classifying a particular product as multimedia. This approach,
however, reflects past technological constraints in terms of storage capacity and
retrie?al medium options compared to the technological developments taking place
particularly since 1996.” For this reason the validity of this precondition should be
doubted.

In fact, while considering the latest developments taking place across the
European market aimed at the full convergence of communications networks and

media infrastructures, it should be expected that the precondition of fixation on a

*" Vercken, supra note 22.

* Not surprisingly almost everyone would agree that digitisation is a fundamental feature of
multimedia works. One exceptional case has been reported however according to which no reference
was made to digitisation, processing or transmission of data, interactivity, nor to digitisation as
‘medium’. This was the case with early 1990s’ definitions, part of an official definitional response
provided in France, as commented by Muenchinger, at p. 186 et seq. Supra note 18.

» Especially the developments taking place in the telecommunications market, and particularly in the
mobile phone services market sector. This change of thinking prevails also in the later definition of

‘multimedia’ provided on the Commission’s web-server as compared to the previous one. Supra note

20.
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single machine normally controlled by the user will be out-dated™ before the year
2005.>' Taking this matter further it becomes questionable whether de-materialisation
of information content and services, unlike fixation, 1s going to be the key-factor
driving present and future technological developments in the developing multimedia
market.”
As such, it appears that there are three commonly asserted key-elements of
multimedia that can distinguish it from other products:
e digitisation,
e combination of various constituent elements and/or media forms (and perhaps
integration), and
e Interactivity.
All three elements should coexist. Each of these will be examined in detail
below in relation to the impact of digital technology on multimedia and society, in so
far as this can justify their validity in today’s market place, and help us understand

what multimedia really 1s.

*% Surely works are still fixed; just not on the users’ computer systems, raising significant challenges to
existing intellectual property (IP) concepts. See section 3.3.2. below.

’! One has only to review the action plan eEurope2005, which was announced last summer (2002) by
the European Union, and one will be able to imagine to some extent where the multimedia market 1s
heading. It is expected that by the year 2005, broadband services equally affecting telecommunications,
broadcasting, entertainment and publishing industries will become readily available to the public at
large and the convergence of all telecommunications services will be successfully complete. Of course,
all this remains to be seen. However, we cannot not disregard these announcements and action plans
while attempting to define multimedia in a ‘time-resistant’ manner. Communication from the
Commission to the Council, the European Parliament, the Economic and Social Committee and the
Committee of the Regions, ‘eEurope 2005: An information society for all - An Action Plan to be
presented in view of the Sevilla European Council’, COM 2002, 263 final, June 21/22, 2002 (hereafter,
‘¢Europe 2005 Action plan’).

32 Supra note 30.
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2.2.3. Etymological Issues

With respect to the use of the term, it follows from the previous definitions
that ‘multimedia’ has been used in two senses, either as an adjective or as a noun:

(a) In the first sense (that of an adjective) references to multimedia indicate
new characteristics, elements, functions attributed to pre-existing products (such as
‘multimedia database’, ‘multimedia encyclopaedia’), services, or concepts (such as
‘multimedia system’, ‘multimedia market’, ‘multimedia technology’”), without
necessarily suggesting that multimedia is a new product or a new service.”™

(b) In the second sense (that of a noun) references to multimedia indicate
something closely related to a new medium, tool, communications group or a field,
that combines and integrates primarily, either different media forms, (such as text,
audio or 1mages), or different categories of works, (such as database, film, artwork),
and/or different constituent elements, such as data, songs, photographs.

The fact that the term multimedia can be used in such a different way at the
same time should be considered in further detail, in so far as it could lead one to
misunderstandings and misinterpretation of what multimedia really 1s. It 1s also
particularly problematic where attention is focused either on the multiplicity of media
forms alone or the categories of works contained. Following this distinction, there are
two main issues to consider; first, the significance of the descriptive role of
multimedia, and secondly the question as to whether mulitiplicity of media forms and
technologies used, rather than multiplicity of constituent elements should prevatl in a
well-established definition of multimedia works. These issues should be examined in
further detail, in so far as it is necessary to comprehend the real nature of multimedia

works.

** By ‘multimedia market’ usually people refer to a set of sectors where business is conducted with
multimedia products or multimedia services; by ‘multimedia technology’ reference is made to a set of
specific technological fields enabling multimedia applications such as video compression, similar to
these expressions are also the ‘multimedia platform’ or ‘multimedia network’.

** As above mentioned, in France multimedia was defined as a set of interactive services for the
purpose of processing all types of information, (see the ‘Thery Report 1994°), as quoted by
Muenchinger, supra note 18. Still, reference to ‘services’ in that context as such, does not suffice to

establish that multimedia 1s a service, and should be protected as such.
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2.2.3.1 *‘Multimedia’ as an Adjective

Early definitions indicate that the term ‘multimedia’ has been used primarily
as an adjective by those actively involved in the course of production, development
and marketing of information technology (IT) based products.”® They have used the
term descriptively, so as to attribute distinctive new characteristics to the products
they have been developing and marketing that could successfully attract more
consumers.”® In this context the fact that different technologies and/or media are
combined 1n one carrier has been emphasised so much as if it is something completely

new, and thus, deserving special attention.”’

2.2.3.2 ‘Multimedia’ as a Noun

Later references to the term appear to be more generic; the term is used as a
noun designating either a new hybrid object, which combines different technologies
and media®®, and thus, a new communications group™, or a new tool, or medium that
integrates primarily either different media forms, or different information elements
and works. In the first sense the term suggests preferably the ‘multi-media’

technology underlying this new work®, and in the second sense it suggests the ‘multi-

* See notes 133 to 137 below.

*® See for instance, Alfred, V, Aho, Shih-Fu Chang, Kathleen R, McKeown, Dragomir, R, Radev, John,
R, Smith, and Kazi, A, Zaman ‘Columbia digital news project: an environment for briefing and search
over multimedia information’ (1998) 4 International Journal on Digital Libraries, pp. 377-385, and at
http://link.springer.de/link/service/journals/00799/bibs /8001004/80010377 .htm.

>’ Whereas in the past they could be used only separately. In a similar descriptive way to this, the terms
‘electronic’ and ‘cyber’ were also used when references to these were made for the first time. See also
Loewenheim, U, ‘Multimedia and the European copyright law’ (1996) 27 I/C 41 at pp. 41 and 42.

** See Blomgqvist, J, ‘WIPO projects to respond to the challenges of digital technology’ International
Bureau of WIPQ, Legal aspects of Multimedia and GIS — Legal Advisory Board (LAB) Conference,
Lisbon, 27/28 October 1994. See also the EC Report on Multimedia at p.15, supra note 6.

*? That is a communications group with a strategy of diversification in the various information sectors,
such as written press, television, radio, and publishing music, as supported by Vercken, supra note 17.

*® Meaning the multiplicity of different communications media used, such as sound, audio, video, etc.
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works’*

content that is incorporated. The fact that multimedia can be used as if
implying two different notions at the same time indicates that the term itself can be

regarded as a ‘legal misnomer’.*

(a) The ‘Multi-Media’ Dimension

In legal practice, if emphasis 1s put primarily on the underlying ‘multi-media’
technology used for the creation of multimedia, one may assert that multimedia 1s
only a new technological fool, a sophisticated computer program capable of
integrating various and different types of media and information elements that were
once used only separately, and nothing more than this. Nonetheless, multimedia 1is
much more than just a computer program, for example.* In that sense, focusing
primarily on the ‘multi-media’ dimension of multimedia can be misleading as to its
real identity so far as it disregards other equally important aspects of i1ts concept and

nature.**

(b) The ‘Multi-Works’ Dimension

Alternatively, if emphasis 1s put primarily on the ‘multi-works’ type of
multimedia constituent, one may consider multimedia as a new object that integrates
only multiple categories of information elements and works, and nothing more that
this. In this sense however, multimedia runs the risk of being regarded only as the
extension of what it is made up of, a compilation, a database, or just as another
derivative (secondary) work of multi-pre-existing-works. Supporting this approach
would be again misleading, and could adversely affect the market value of

multimedia, so far as it would entail that its value depends on the quality or quantity

*! Meaning the multiplicity of different categories of information elements and works, such as text for
literary works, photographs for artistic works, video-films for audiovisual productions, and sound for
musical works.

*2 Supra note 7. See also Strowel and Triaille in support of this view, at p. 332, supra note 24.

 In relation to this see Chapter 2, section 3.2, and Chapter 3, section 3.3.

**From a conceptual perspective this will be explained below at section 2.3. In a legal context it will be
better illustrated in relation to compilations, computer programs, databases, films, and multimedia in

Chapter 3, and particularly section 5.
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of 1ts ‘multi-works’ content alone. Nonetheless, the market value of multimedia
depends also on the particular form of presentation of its ‘multi-works’ dimension,
meaning the degree of interactivity, facilitated by the aforementioned ‘multi-media’
aspect, which enables users to look at, use, and/or feel multimedia content differently
than with other works.” Both the ‘multi-works’ and ‘multi-media’ dimensions
coupled with interactivity may lead to the realisation of the ‘look, use and feel’ of

multimedia.?®

2.3. The Problem of Conceptualising WWhat Multimedia Is

Multimedia is neither ‘multi-media’ nor ‘multi-works’ alone.*’ Multimedia is
more than this; it even goes beyond the ‘multi-media’ and the ‘multi-works’ aspects
together; it 1s a new form of expression, which among other functions and values;
(including combination of multi-media, interactivity) it also integrates ‘multi-works’
regardleés of whether they are new or pre-existing. Showing any preference towards
either the ‘multi-media’ alone, or the ‘multi-works’ dimension of multimedia may be
confusing, and deceptive of its real notion and nature for the following reasons.

Focusing only on the ‘multi-media’ or the ‘multi-works’ aspect, may influence
our stance to the problem of classifying multimedia under one particular regulatory
category of (copyright) protected works or another, while trying to identify the most
appropriate regime for its legal protection. For example, if a person given a CD
containing a multimedia work was unaware of its underpinning software, attention
would most probably be focused on the informational content; a presentation of,
moving pictures and sound would be considered and classed as a film. Conversely, a
person seeing only the software might identify only a computer program than its
resultant ?pplications. As such, the risk of assimilating the multimedia work with the

carrier medium, and considering multimedia as a computer program, or even a CD,

¥ See note 94 below.

*® The “look, use and feel’ of multimedia will be defined in section 3.5 below.

*’ Although it has been perceived as something new, simply because of the new opportunities and
capabilities offered to us by digital technology to create, and/or present new works, either from scratch

or from what had existed before, as something new, as will be discussed later in section 3.
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for example, might have been avoided. This issue, however, shall be examined 1n the
following chapters.*®

Another reason for not focusing solely on one single dimension of multimedia
(either the ‘multi-media’ or the ‘multi-works’) derives from the need to ensure a de
minimis level of media and technology neutrality in the definition of ‘multimedia’, as
well as in the ideal regime of protection for multimedia. Concentrating primarily on
the ‘multi-media’ aspect alone, meaning the underlying technology used, or the
‘multi-works’ dimension, would ultimately amount in over-emphasising the particular
form of that work’é expression. For example, if attention is primarily focused on the
underlying technology, multimedia would be considered as a computer program, since
emphasis would be put on the ‘look and feel’ of it through which the uniqueness of a
software program is expressed. In a multimedia work this form of expression
captivating one’s attention would be the interactive presentation of its constituents,
which is in fact facilitated and realised by the underlying software program.

This means that we should be free to look at, use and feel what multimedia
really is with all our senses, not just with some ones predetermined solely by the type
of media or form of material used in the course of multimedia production, storage,
distribution, or use. Whether holding a mobile phone, a palm-top, or a CD for
listening to, watching, and playing with a particular multimedia work should not
matter more than when participating in an interactive program through an Internet-TV
enabled set-top box, and questioning ourselves about multimedia works® identity.”
Nonetheless, suggesting that our understanding of multimedia should be technology,
and particularly application neutral may be difficult, since technology has already
affected the way we understand, define and protect pre-existing creative and

information technology based objects.”

** Chapter 2 section 3.2, and Chapter 3, section 3.3.

¥ On the other hand, it is not the author’s intention to suggest at this point that focusing only on the
categories of works incorporated in a multimedia work should be our main criterion, when defining or
classifying a particular object or application as a multimedia work. As will be concluded in Chapter 3,

attention should be focused on the overall nature and purpose of use.

% In other words, multimedia is application neutral to the extent it is largely dematerialised as will be

emphasised in Chapter 3 in relation to the fixation requirement for literary works.
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As will be explained later, multimedia can be expressed in different ways,
some of which may remind us of an advanced database, or an advanced audio-visual
work.”! In an abstract way of thinking, multimedia could be seen as a not entirely new
and alien form of expression. In this sense it could be said that: (a) multimedia has
potentially existed before, but it could not have been realised; (b) any pre-existing
creative object of work, such as a compilation, or a database, or an audio-visual work
being expressed in a single’” or mostly two-dimensional way> could be seen as a
single-dimensional fraction of multimedia; and (c) all pre-existing single and two-
dimensional mformational, utilitarian and entertaining works together could be seen
even as a primitive case of a multimedia work, though, expressed differently’?; by
extension, it could also be said that (d) multimedia stands above all pre-existing
creative and information technology based works that are expressed only in a single
or mostly two-dimensional way™, since multimedia is expressed in at least a three-

dimensional way.”®

°!'In other words, a multimedia work can be a database, however, a database cannot be multimedia as
will be explained in Chapter 3, section 3.2. Additionally, multimedia can be perceived as a
contemporary extension of a database, or even of all previous works, and forms of expression and
communication in one single object of work. However, this perception is not correct, in so far as it
misplace multimedia, undermining its individuality and totality, as will be explained in Chapter 3,
section 3.

*? Compilations are expressed so as to be read and thus they are expressed in a single-dimensional way.
This however, will be better understood in Chapter 3 when comparing multimedia to compilations.

> In this sense, we could say that literary or music works are single-dimensional since they are
expressed in a single object form meant to be primarily read or listened to respectively. Whereas
databases and audio-visual (including films) works are two-dimensional works because they are
expressed 1n a two-dimensional way so as to be primarily (a) looked at and used, and (b) looked at and
listened to, respectively due to the richness of their content (text, sound, and moving images). See also
Chapter 3, note 4 below.

> Unlike multimedia being multi-purposive as will be explained below, these single and two-
dimensional works are necessarily expressed in different forms, since each one serves a different
purpose of use.

> Meaning traditional copyright works; compilations, databases, computer programs and films. As
such, it could be argued that multimedia should be protected in its own right as a separate subject

wmatter, above all pre-existing literary and audio-visual works; neither as a subcategory of literary
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Such perception of multimedia 1s due to technology rapidly progressing
recently, offering us new tools and media combinations to sense in all possible ways
the full amount of a (multimedia) work, meaning all the aspects and dimensions it can
potentially have; as long as it can be captured by one’s imagination, and expressed 1n
an original creative way.”’

However, 1n reality multimedia has only recently been realised with the advent
of digital technology, communications’ convergence, the emergence of high-speed
capacity (broadband) networks, and the recent mergers between established traditional

5 Even more of

entertainment, publishing, media and technologies industries.”
multimedia 1s expected to be seen to the extent digital technology will allow us to
create more sophisticated multimedia works. As such, we must think of multimedia at

least in a three-dimensional way.”’

works, nor as a subcategory of audio-visual works, although it could potentially fit in the broadly
defined category of ‘literary and artistic’ works of the Beme Convention (Article 2), as will be
discussed in the following Chapters 2 and 3. -

°® Multimedia is expressed in such a way as to be read, looked at, used, and felt, as a result of its ‘look,
use and feel’ as will be explained in the following section. The third element that can be found only in
genuine multimedia works is that of a high level of interchangeable interactive mode interrelated to 1ts
constituents in different ways. Of outmost importance is the presence of infinite interactivity that can
potentially transform a three-dimensional multimedia work into an infinite multi-dimensional work.
See section 3.4 below.

>’ The same may apply even more so for tomorrow’s mult.imedia works because of present
technological limits compared to forthcoming technological, and market developments due by the year
2005 as mentioned above; supra note 31.

*® Such as: (a) the 2001 merger between America Online Inc (AOL), the US largest Internet provider
and Time Wamer Inc, a media conglomerate comprising a cable televisions system servicing about
20% of US cable households and various cable-programming networks publishing and recording
interest and film libraries. See for example, http://news.com.con/2100-1023-250000781.html.; and (b}
the 2002 cooperation between Apple, Ericsson and Sun Microsystems, aiming at enabling network
operators to deliver standardised multimedia content to a variety of wireless devices, including mobile
phones and PDAs (personal digital assistants). As reported at
http://www.newsfactor.com/perl/printer/16326/.

* In other words, it should be understood that multimedia is not an object of only two dimensions
alone (the previously referred to ‘multi-media’ and ‘multi-works’ dimensions); rather, it is an object of

more than three dimensions that can be comprehended in all cases as such, and even more so, it can be
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Hence, the advent of technology can potentially affect our perception and
understanding of multimedia today, and potentially tomorrow.® This can explain also
why no single previous definition i1s complete or up to date; neither the concept nor
the nature of multimedia has been clearly and sufficiently reflected in any of these.
While 1t 1s understandable that multimedia cannot be accurately defined if its real
essence and potential cannot be fully understood and appreciated, nonetheless,
provision of an ambiguous and vague definition entails the risk of mis-
conceptualising, and thus, mis-protecting it. At the same time technological
developments 1ntensify the need for proposing a definition broad and flexible enough
to accommodate those key-elements and aspects of multimedia, which have not yet
been realised, but will become known tomorrow. These parameters shall have to be
taken into account while attempting to define multimedia in a firm, albeit flexible and
technology neutral way.*'

Prior to this, we should examine, and comprehend the impact of digital
technology on the creation, production, and dissemination of popular digital works,
such as multimedia. This is so especially since digital technology has been both
praised and blamed for all the goods and evils caused to right-owners and users,
including the realisation of multimedia and the rise of digital piracy respectively.
Most importantly digital technology has transformed what we do, say, see, hgar; 1t has

made a reality of the ‘look, use and feel’ of multimedia as will be 1llustrated in the

following section.

disseminated as such as a result of the convergence of technologies and communications networks.
Hence, these technological developments require established industry leaders to start thinking of the
multimedia market in a three-dimensional way of thinking, as will be discussed later in Chapter 4.

°® The advent of technology keeps constantly facilitating the transformation of pre-existing works, the
expression of new creations, as well as their distribution in some cases in disruptive ways as will be
discussed in this thesis, and particularly in Chapters 2 in relation to ‘P2P’ practices.

ol Supra note 50.
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3. The Impact of Digital Technology

Digital technology has become more popular than analogue technology, and
SO sophisticated digital works such as multimedia have become popular, mainly for
quanfity and quality reasons; richness of content, distribution channels, and
presentation, irrespective of limits of time or place. Thanks to digital technology,
multimedia can potentially outweigh pre-digitised and pre-digital works in terms of
reliability, speed and storage capacity, economy of resources, profitability, dynamic
presentation and use, inter-operability; thus, it can be perceived as superior to any pre-
existing work 1n terms of quality and quantity, In fact, it is the whole ‘look, use and
feel’ of multimedia which makes it substantially different from any other work we

have known.

3.1. Richness of Content

Digital technology offers the means for different types of information, (text,
sound, picture, graphics), which were traditionally stored in different material forms
and produced by different media forms, to be transformed into the same binary form
of presentation.® Today, thanks to digital technology we produce not only digital but
also digitised works.” Since digitisation has made the conversion of all types of
information elements and categories of works into a single binary representation form
possible, 1t has enabled their storage in one carrier, and their transmission by means of
all existing communication lines. As such, high-quantity digital works can be realised

not only in the course of production, but also in the course of distribution in both off-

line and on-line environments.

°* Prior to this, analogue technology was dictating market developments until digital technology
emerged. As everyone knows, works created using analogue technology, such as music, films
(audiovisual works) could be stored only in different material forms (cassettes, videotapes) and
delivered through different media forms and separate infrastructures (radio, broadcasting, television).

** By ‘digital’ we refer to the conversion of different work categories, into a digital format, and by

‘digitised’ we refer to the fixation of digital works with other works, such as analogue works.
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3.2. Richness of Distribution Channels

A multimedia work, as with any digital work, can be stored in material form,
though this is not necessary, and may be presented either off-line in a non-linear
mode, or on-line. In the off-line environment, multimedia can be stored in any
tangible information carrier appropriate for its use, either the most commonly* used
CD-ROM (‘Compact Disk-Read Only Memory’), DVD-ROM (‘Digital Video Disc-
Read Only Memory’)®, a MMCD (‘Multi Media Compact Disc’)*, or the less known
CD-I (‘Compact Disc Interactive’)®’, DVI (‘Digital Video Interactive’), as well as a
Data Discman, floppy disks or any other available non-linear medium. In the on-line

environment, multimedia can be flexibly and dynamically transmitted, irrespective of

* This preference has prevailed in most interactive multimedia content projects developed under the
‘Info 2000’ and ‘Impact’ projects funded by the European Commission. Some of these projects
include; ‘Gothic Cathedrals of Europe’, and ‘Health and Safety in the Workplace-HAZARD’. See these
at http://www2.echo.lu/impact/projects/imm/en/gothic.html and
http://www2.echo.lw/impact/projects/imm/en/hazard.html respectively.

% Testa, V, ‘DVD: Risks and benefits for the European audiovisual market’ [1999] 3 Ent LR 71 at p.
78.

% DVD or else MMCD was presented by Sony and Philips in 19935, and this as well as DV and DVB
standards (digital tape and digital broadcasting) are based on the MPEG-2 system chosen by the
industry as the proper video compression reference system for both medium-high and medium-low
images as well as high-level and high-definition transmissions. DVD discs hold 4.7 GB of data and the
format is standard to both the PC and the consumer electronics markets so that the drives can read
legacy CD-ROM discs. As such, DVD-ROM disc shows a larger capacity compared to a CD-ROM
disc format, because it has been produced using a high frequency laser light generation cheaper than a
blue laser, which was applied to CD-ROM discs, but sharp enough to expand many times the CD data
storage capacity. It is also noteworthy that subsequent iterations of the DVD format may increase
capacities to 8.5GB for dual-layer designs, to 9.7GB for double-sided, single -layer implementations
and to 17GB for double-sided, dual-layer designs. See for more Graznak, P, ‘From atoms to bits and
back: DVD technology and copyrighted content’ [1998] 2 Ent LR 76 at p.78.

°7 Compact Disc Interactive (CD-I) is an all-digital medium storing video, graphics, text, computer and
audio data as interleaved data, all of which is under the direct interactive control of the end-user. The
system was launched by Philips in 1992 and as once said it has marked “the start of the race to create a
market for the kind of interactive programmes previously only available to dedicated games players
and personal computers/CD-ROM users”. See Cotton and Oliver, T/ie cyberspace lexicon, at p.38,

supra note 14.
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its original storage form, via fibre-optic cables, telephone lines, satellite, wireless
broadband telecommunications systems and integrated digital networks, including
without limitation LANs (‘Local Area Networks’), WANs (‘Wide Area Networks’),
and the Internet. °® In this way multimedia can be distributed via an analogue channel
for analogue broadcast TV, as well as an ATM digital channel for digital video on
demand or Interactive-TV services.”’

So far the CD-ROM has been the most popular medium since 1990 for
distributing databases and recently for multimedia. Originally these platforms were
limited 1n terms of data capacity transfer rates, meaning the speed at which data is
read off the disc and transferred into the controlling computer for display on the
screen. To some extent the solution was found in data-compression techniques’™, such
as squeezing more pictures onto a disc, and developing new chips for decompression
in real-time before displaying the images on the screen. Blue laser technology was

also another step forward, since focusing on smaller areas on the disc- surface

®* 1t is noteworthy that technological developments taking place since the 1980s have aimed at the
design of a network technology which could act as a great unifier to support all digital services. The
concept of such a network capable of integrating all ranges of digital services has been referred to ever
since as ‘Broadband Integrated Services Digital Network’ (B-ISDN). In this context multimedia can be
distributed either via cable systems, or via networks such as the LAN or WAN, using either the
‘Synchronous Transfer Mode’ (STM) or the ‘Asynchronous Transfer Mode’ (ATM). The latter has
been most favourable, in terms of a high-speed WAN and was developed to support the B-ISDN
services Instead of the STM in order to optimise the then network recourses. ATM runs over a digital
transmission 1nfrastructure, which may also coexist with analogue transmission, if needed. See
Fluckiger, at pp. 73 and 467, supra note 9.

®> ATM technology can also co-exist with digital cable TV, satellite and terrestrial broadcast networks.
[t is questionable however, whether this choice will be appropriate in the light of future multimedia
development. Ibid.

" Compression techniques are crucial to the successful development of multimedia systems for both
data, storage and data transmission. Several different methods exist for compressing images, audio and
other computer data. For 1nstance, a well established still image compression standard i1s JPEG and a
well known compression standard for motion video is the MPEG standard. See Cotton and Oliver at

p.45, supra note 14.
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amounted to filling the CD with more data.” Proliferation of CD-ROM based
products, including CD-I and DVI (digital video interactive)’* offering motion video
at various frame rates and levels of image quality, was accepted by consumers most
overwhelmingly.

Following these developments, some market commentators proclaimed that
the CD standard would come to a halt when the CD-I and the Video CD standards
were introduced and that the CD-ROM format would be threatened by DVD-ROM
technology.” Since 1995, market leaders expected that DVD technology would be the
leading technology-infrastructure by the year 2000 driving multimedia production,
and consumption to higher levels.” It is submitted that this prophecy has not been
fulfilled. The success of DVD technology in this 1s still doubted. In part, this delay
also explains why the multimedia market is considered to be still developing, and its
relevant sector cannot yet be firmly established, and thus, satisfactorily defined.”
Even more so, one cannot refer to the multimedia market, albeit having reservations
as to which products should be left outside its scope, when multimedia itself 1s still a
vague concept and object.”

Furthermore, the latest trends and developments witnessed 1n wireless

personal communications systems taking place since the year 2000 have raised one

I However, blue laser technology might never arrive on the market because DVD discs “are being
produced using a high frequency laser light generation cheaper than a blue laser”. See Testa, supra note
63.

" Digital Video Interactive (DVI) was the first compression technology that allowed personal
computers to display full-motion video (FMV), and characteristically it is said that due to this
development, the true potential of the computer as a hyper-medium, a medium that could simulate all
media was finally realised. Cotton and Oliver at p.56; supra note 14.

> See for instance, Testa, supra note 65.

* Squire, Sanders & Dempsey LLP, and Analysys Ltd, Adapting the EU regulatory framework to the
developing multimedia environment, study report prepared on behalf of the European Commission DG
XIII, Brussels-Luxembourg, January 1998, at pp. 1 to 6.

™ As will be discussed later, the relevance of the multimedia market is an open and unresolved issue.
This should be considered also in relation to the state of present convergence of telecornmunications, in
order to fully comprehend its extent.

’® For instance, someone may regard a database as multimedia, whereas someone else may consider a

software program as software.
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more question; whether it will be the audio-visual industry along with DVD
technology, or the telecommunications services sector of mobile phones and
broadband infrastructure that will shape the future of multimedia market. All this
remains fo be seen, as well as what further implications may arise as a result of the

particular type of protection for multimedia works chosen.

3.3 Richness of Computer Technology

The involvement of computers in the production, storage and presentation of
multimedia is inevitable to a certain extent for the following reasons.”’ In the course
of production, computers are involved from the moment the particular work or object
1s captured from the physical environment, and it has to be translated into digital
format, as well as when this 1s generated following its computation. Further on,
computers may control the device in which the work under consideration or its
constituent elements are stored, as well as the mode of presentation of either of these
to end-users.”

Until recently, there were a select few ways of accessing digital content,
mainly through a personal computer. However, this situation is changing rapidly. The
range of access devices today includes Internet-enabled cell phones, PDAs, desktop
laptop, set-top boxes and wearable PCs. “Handcrafting”” digital content as suggested
for each device, network and usage as well as each of their combination 1s no longer
manageable. Apart from any other problems®, if this approach is adopted, it will be

expensive both in terms of time and money, whilst leading to multiple, inconsistent

"7 To some extent this explains why multimedia had been regarded as a computer-based work.
However, it is not implied at this point that multimedia constitutes primarily a ‘computer program’, as
will be discussed 1in Chapter 2.

’® See Fluckiger, at p. 27, supra note 9.

® As suggested by Gurminder, S, ‘Content repurposing’, paper delivered at IEEE Multimedia
Computer Society, December 2002, avajlable at
http://www.computer.org/multimedia/CFPJan2004.htm.

® Such as the problem of inter-operability and standardisation to be discussed in relation to

technological protection measures later; see Chapter 4, section 3.4.
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versions of multimedia works.®' Arguably the solution to this potential problem could

2

be ‘repurposing’® digital content, especially multimedia content, which is

disseminated through various platforms, by means of taking that content designed for
a particular scenario, and automatically repurposing it so as to fit another.”

In such cases a single computer display can be used for presentation of all
visual information similarly, minimising different types of media systems, previously
involved, and thus enabling storage of all previously variable information elements in
a single type of device. In this sense, storage capacity is simplified and presentation of
multiple constituent elements or categories of works becomes uniform. Ultimately
any pre-existing differences of media type become invisible and insignificant to the
user.” This effect of digital technology as supported by appropriate software tools is

usually referred to as ‘Integration’.

*! In fact, it can potentially lead to multiple different versions of content integrated in multi-media and
multi-works, as well as in multimedia. Ibid.

*‘Repurposing’ is “a catch-all-term for conversion of a broad range of different publishing types and
components printed documents, digital documents, photos and other bitmap graphics, vector graphics.”
As defined at SCC110 Multimedia Design, Lecture 23, ‘Repurposing media content for the web’,
http://www.deakin.edu.aw/~agoodman/sccl10/lecture23.pdf. As such, content repurposing allows all
different types of content and works consist of a variety of data to become customisable, and thereby
promotes their re-use, even in the course of producing a multimedia work. See for instance, the BELLE
project aiming at the development of new models and tools facilitating content repurposing for
educational multimedia works. Similar research initiatives have taken also by members of the IEEE
Multimedia Computer Society 1n  respect of multimedia; supra note 79. See
http://belle.netera.ca/info_repurp.htm and http://www.computer.org/ respectively.

8 Fundamental to this approach is the need to maintain a single copy of the content in its original form
and to repurpose the content to fit the desired scenario in real-time and in an automated fashion. As
supported by software engineers involved in this research and development field. See the IEEE
Multimedia Computer Society, supra note 79.

** Uniformity of integrated literary and audiovisual works, for instance, will not be apparent to users of
multimedia works. From a technical perspective, this explains also why the ‘look and feel’ of
multimedia cannot be appropnately separated into ‘look’ and ‘feel’ in order to measure appropnately
authors’ creativity invested in these layers. This problem shall be considered from different

perspectives 1n the following two chapters.
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3.3.1. Integration and Computer Systems

Integration of multimedia constituent elements cannot be seen in complete
1solation to the computer systems and software programs supporting the creation and
use of the final multimedia work. In other words, whether integration will apply in
respect of all constituents or just some of them cannot be a matter of the author’s or
producer’s choice alone. This means that integration applied in whole or in part of
multimedia elements cannot be the outcome of an author’s or producer’s process
alone, independently of the technological means available at their disposal to
materialise the desired resulting work. It will be technological advances in sofiware,
hardware, inter-operability, compatibility and standardisation that will determine to
what extent integration of constituents can take place for the purpose of achieving the
desired result.*

In this sense we may say that integration of elements and works included in a
muitimedia work will not be necessary in all cases. It will rather depend on other
factors underlying the creation of the final work, such as the purpose of use, or the
means of delivery.®® In so far as integration of all constituents can be left aside,
without affecting the originally perceived purpose or dynamic presentation of
constituents to be materialised in the end result work, then we may assert that

integration does not constitute a distinctive feature of multimedia works.*’

3.3.2 Integration and Fixation or Dematerialisation?

To the extent integration of different categories of information elements and
media in a uniform way is undermined by current levels of convergence of different
media, platforms technologies, and infrastructures it is important to consider the
latest trends in network and platforms related industries. The true convergence of

technologies and communications, entertainment, publishing and media industries, is

®> Meaning the final work of which the outer form and presentation has been dictated by the author’s
creativity. Hence, the significance of inter-operability, compatibility and standardisation shall also be
considered in relation to technological protection measures in Chapter 4.

% See note 94.

*T Unlike interactivity, as will be noted below.
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expected to be achieved in the on-line environment, irrespective of different types of
network platforms or hardware devices traditionally used. Until recently one single
way of transmission existed for each program or service, such as for voice
communication or TV-programs, whereas in the era of convergence, all programs and
services may be carried out by the entire range of (digital) network infrastructures.
Thus, new modes and methods of transmission and exploitation in all market sectors
are present in today’s on-line environment for traditional products and services
delivered via digital network platforms.

Market analysts have estimated that more than 600 different device profiles

t.%® These devices are connected

are available today for accessing on-line conten
through a wide vanety of networks that include slow-speed wireless, 2.5/3G wireless,
dial-up and local-area wired and wireless, as well as high-speed wired networks. As
previously pointed out, market trends following technological developments and
consumers’ demands appreciate more sophisticated multimedia objects, services and
applications, in the sense of accessing and enjoying all these in any environment
(physical or virtual) irrespective of limits of time and space, storage media and

platforms.”

®® As reported by Squire, Sanders & Dempsey LLP, and Analysys Ltd, supra note 74.

% As reported, “successful technologies harmonise with users’ needs by supporting relationships and
activities that enrich their experience. Users most appreciate information and communication
technologies that offer them a sense of security, mastery and accomplishment. Such technologies
enable user to relax, enjoy and explore. Technology developers must understand more deeply what
users want and need” and they should “respond to this challenge by creating products that more people
find useful and satisfying. The new computing must be innovative but also must focus on raising user
satisfaction, broadening participations and supporting meaningful accomplishment.” As supported by
Schneiderman, B, ‘Meeting human needs with new digital imaging technologies’, (2002), October-
December, IEEE Multimedia, http://www.computer.org/. Efforts by market leaders to respond to this
demand are evident at least in both the software and hardware industries. Hence, in the year 2002 1t
was announced that Apple, Ericsson and Sun Microsystems have already established a strategic
relationship in order to enable network operators to deliver standardised multimedia content to a
variety of wireless devices, including mobile phones and PDAs (personal digital assistants). Supra note
58. In particular, the role of Apple’s ‘QuickTime’ is to set the technological standard for content
creation and encoding. This content delivery product will provide users with such high-quality

multimedia services as movie clips and instant news on demand via wireless devices. Additionally,
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In Europe, this tendency is strongly supported by the European Union,
according to which, the future expansion of interactive multimedia services will be
driven by broadband technology and advanced wireless platforms, such as 3G mobile
phone systems.”™ In this context the EU has announced its preparatory actions related
to the eEurope 2005, which will try to stimulate ‘“a positive feedback between
infrastructure upgrading, both broadband and multi-platform” as well as such service
developments.” If one takes a look at the 3G mobile industry in Europe, one will
notice that all operators of 3G services are busy exploring the next generation of
messaging services that will offer the possibility to attach “multimedia objects, such

2 following market demand for more

as pictures, audio clips and ring tones
sophisticated services. Additional new features for European 3G terminals are already
avallable today, as reported, or can be expected in the near future, such as integration

of special “multimedia functions, (e.g. MP3 player, radio, games, recording function,

’

Apple has been focusing its efforts on multimedia and content creation more than any other company
in the technology sector. Such best-of-breed products as ‘Final Cut Pro’, *iMovie’, ‘DVD Studio Pro’,
“UDVD’ and ‘iTunes’, as well as recently acquired ‘Shake and Tremor’ multimedia special effects
software, “all point to a strategy that involves winning the hearts and minds of digital content producers
around the globe.” As reported at http://swwww.newsfactor.com/perl/printer/16326/.

*° The Commission has announced that it will support the upgrade and efficiency of technology for
convergence of fixed and mobile networks, including the transition to the next generation Internet
Protocol (IPv6), optical fibre access networks, mobile broadband wireless services (beyond 3G) and
broadband access satellite systems. Public authorities in Member States and the private sector should
aim to offer their content on different technological platforms, such as interactive digital TV, 3G etc.
See the EC eEurope 2005 Action plan, (COM 2002, 263 final) at p.13. Supra note 31.

! As provided in the European Union’s preparatory acts related to this action plan, “broadband
technology 1s transforming the Internet and opening up new possibilities for interactive multimedia
services only possible at very fast transmission speeds. Infrastructure investment is driven by
avallability of content and services and the development of new services and content depends on
infrastructure deployment. The infrastructure evolves and upgrades when new services and applications
emerge and vice versa.” Ibid. at p. 5.

* See the Communication from the Commission to the Council, the European Parliament, the
Economic and Social Committee and the Committee of the Regions, ‘Towards the full roll-out of third

generation mobile communications’, COM 2002, 301 final, at p. 6.
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sophisticated organiser functions, such as calendars, micro browsers and Java-enabled
handsets)”.”

In view of this rapidly evolving situation, any arguments supporting that
integration and/or fixation should constitute a necessary precondition for the creation
of multimedia become increasingly outweighed by new trans-frontier methods of
dissemination of digital works, irrespective of any material or platform means used.
Therefore, we may say that multimedia, as well as any other digital work, will
become increasingly dematerialised in the near future, so far as dematerialisation is
sought to satisfy such market demands following consumers’ preferences and needs.

In other words, fixation of a high-level interactive multimedia work will take
place, in so far as permissible by information technology, and only if necessary for
marketing or such other purposes determined by the multimedia producer.” As such,
neither integration nor fixation of constituent elements and works alone, irrespective

of any other factors can explicitly constitute distinctive features of multimedia.”

» Ibid at p.7.

** This may be the case, for instance, where the producer of such a multimedia work is also responsible
for 1ts marketing. In this context, he may have targeted a particular group of consumers, such as elderly
people and a particular market region, such as a country where Internet penetration is low, for the
dissemination and availability of the work. Such a profile of would-be consumers and market
conditions will inevitably dictate the particular form of expression and distribution of that work,
requiring fixation of this multimedia product in order to be (technically speaking) user-friendly to these
consumers, who may not be very computer literate. Nonetheless, such restrictive parameters are not
promising in terms of profitability, considering that multimedia authors and producers expect to be
adequately rewarded for their investment. As such this case will be rare and possibly undertaken only
under a funded research program aiming at the equal treatment of minorities, socially impaired persons,
or the development of under-developed regions.

» A digital work, which is made up of multiple media and information works, integrated in whole,
and/or fixed 1n a permanent material form, will not be characterised as multimedia simply as a result of
its constituents’ integration and fixation in one single information carrier. On the other hand, asking
one to produce a multimedia work should not imply that one has to integrate all constituents in a single
format for the purpose of having the end result fixed on one material form or place only. The technique
of repurposing content can overcome this hurdle today. Hence, the concept of fixation becomes by
default broader in the on-line environment, and it is increasingly transformed especially when coupled

with interactivity. As such, the traditional concept of fixation and materialisation is out-dated in today’s
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Additionally, inter-operability and compatibility will be the next key-features
and virtues of multimedia works. The more dematenalised multimedia works are on
demand, the more inter-operable and compatible the communications networks and
computer systems will be, in order to support appropriate dissemination of such
multimedia to consumers. In this way, multimedia works will become equally
attractive and easily consumed, and ultimately its market value will be increased in
the new mulfi-dimensional environment. Hence, the leaders of the IT, publishing,
entertainment, and communications industries interested in gamning the lead in the
developing multimedia market should start thinking three-dimensionally, not two-

96

dimensionally.”™ In this sense, dematernialised, compatible and inter-operable

multimedia works will increasingly become essential and valuable.”

on-line, virtual, three-dimensional environment. In this sense, there 1s no need for a certain form of
stability, (such as that offered by a personal computer), sequence or permanence in dematerialised
digital works, and especially in multimedia works being highly interactive.

’® This is so especially since production of dematerialised, compatible and inter-operable multimedia is
driven by market and public demand as it has been submitted by representatives of leading media
groups of companies interested in multimedia. In support of this it is also expected that consumers shall
be able to access any kind of multimedia regardless of any device or software incompatibilities, only 1f
the industries involved in the developing multimedia market develop solutions vertically rather than
devising their schemes horizontally across one industry, (such as the music or the film industry). This
is the proposed three-dimensional way of thinking they should adopt. As suggested by Curran, T, on
behalf of Bertelsmann, at the Digital rights management workshop, Brussels, February 28, 2002, See

b

also note 178 at Chapter 4.
’7 The problem of standardisation in distribution media may be partly overcome, in so far as on-line
distribution of multimedia works becomes more popular among consumers. This 1s said in so far as
increased consumer demand for inter-operability succeeds in pushing market forces to overcome the
problem of standardisation and satisfies consumers; ultimately increasing their sales. If this becomes
true then the content of multimedia will still be the greatest key-feature with multimedia, and 1t will
become' even more significant for multimedia production. It is important then to leave some space free
for this feature to prevail especially when concerned with the final shape of multimedia definition.
Even if we succeed in this, it still remains to be seen whether content will still be the real value of

multimedia when compared to higher levels of interactivity.
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3.4 Richness of Interactivity

Digital technology has also facilitated more variably dynamic presentation and
use of constituent elements of digital works than was possible before. Producers of
digital works rich in information content can make their end products look more
attractive to consumers if they have simply included a minimum amount of
interactive options. Especially in cases where the market value of the final work 1s not
found in the information elements per se Incorporated, but in the way they are
presented, then we may say that digital technology helps producers to overcome the
potential risk of a market failure.” Once the constituents of a digital works are
presented in a variably dynamic way, meaning in a high interactive mode, inevitably
its market value becomes enhanced. Thus, the entire work can potentially become an
added-value work by reason of its richness in the ‘use’ and ‘feel’ aspects of its

constituents.®’

3.4.1. Interactivity and its Origins

The concept of interactivity, however, 1s not new, but somewhat older than

that of digital technology. The idea of developing an interactive memory extension

” Meaning their market failure to produce a high quality and/or quantity in terms of information
content work for which they should be rewarded, and thus, being able to recoup their expenses.
However, making most of such technological advances, as interactivity is, producers can somehow
save their low quality works from being a complete failure in the market place, and thus, at least recoup
their production expenses. See also the discussion in relation to the sui generis right proposal for
protecting non creative multimedia only for what they are really worth, Chapter 4, section 5.

? Richness in the ‘use’ and ‘feel’ of multimedia ensures that users can use incorporated information
materials and works without necessarily watching only as passive yiewers. Instead they become active
users of these materials by means of interacting with them to such a degree that the types of feelings
they can get from this kind of use will not be the same as when they first initiated use of that work. As
such the degree of ‘use’ and ‘feel’ users may experience when using a digital work with interactivity
functions will very much depend on the level of interactivity entailed. This 1s important, because not
any kind of digital work being interactive in some way, such as a database or a film recorded on a
DVD, can be at the same time multimedia. The level of interactivity necessary for a multimedia work
in addition to other prerequisites should be higher than that present to databases, for example, as will be

explained in this chapter below, as well as in Chapter 3, while comparing multimedia with databases.
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machine capable of including images, text and audio, and allowing users to make
assocliational links between items of information is not a new phenomenon. It had
originally been illustrated in some detail by Vannevar Bush in 1945, in a seminar
article presented under the title ‘As We May Think’. In particular, he proposed a new
mechanical machine, the ‘Memex’, which would help someone find information
based on association and context, rather than strict categorical indexing.'” In this
respect, Bush’s article presaged the idea of digital technology, the Internet and the
World Wide Web, and was directly influential on the pioneers of the hypertext and
the Internet, as we know it today. In particular, Ted Nelson coined the term
‘hypertext’ in 1967, while commenting on the principles of Bush’s novel idea, which
as published some 30 years before the invention of the personal computer and 50

years before the web became a public phenomenon.

3.4.2. Interactivity and Digital Technology

Unlike integration, interactivity can be seen alone, in 1solation from computer
technology 1n a non-digital environment; this was proved in the early 1900s. In
particular, there was a famous publishing event called ‘Hopscotch’ which was literally
a package of documents, which the reader could put together to create his own unique

novel.”” Different feelings acquired through various interactivity functions, and

'% Bush perceived this idea because he wanted to help scholars and decision makers make sense of the
then fast growing amount of information published in public. He said that “a memex is a device in
which an individual stores his books, records and communications and which is mechanized so that it
may be consulted with exceeding speed and flexibility. It is an enlarged intimate supplement to his
memory.” In this mechanism the process of tying two items together is the important thing.
Furthermore, in the ‘As we may think’ and ‘Memex revisited’, Bush proposed the notion of blocks of
text joined by links and he also introduced the terms links, linkages, trails and web to describe his
conception of textuality. See Vannevar, B, ‘As we may think’, (1945) 176 Atlantic Monthly 100 at
pp.101-8 (original publication), but retrieved from http://www.ps.uni-
sb.de/~duchier/pub/vbush/vbush.shtml.

! This example was provided in the paper presented by MacGregor, B, and MacGregor, B, ‘The

multimedia microwave oven; reflections on audio visual delivery systems’, paper delivered at the
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stimulated by the use of digital technology can be found only in higher levels of
computer-based interaction.

However, high-level or even infinite interactivity cannot be seen or felt
without digital technology. In this sense, it is only by means of digital technology that
users can amplify their capabilities interacting with the material to higher and perhaps
one day to infinite levels and modes'®, and thus their perception of the ‘look, use and

feel’ of multimedia.'®

3.4.3. Levels of Interactivity

Interaction entails that users enjoy to a level predetermined by the underlying
computer program, some kind of control of what 1s presented, and we could say that 1t
can take place on four levels'™:

(a) The simplest level of interaction involves the selection by the user of the time, the
order or the speed at which presentation takes place, or the form of the information

items. To this level, presentation of computer-controlled information should have

Proceedings of the IEEE International Symposium on Multimedia technologies and future applications,
Southampton, England, April 1993, (eds) Damper, Hall, and Richards, 1994, at p. 125.

'%2 Unlimited interactivity among different recipients via TV-cables is not yet possible. This type of
communication will become feasible in the so-called ‘digital phase 2°, in which “the traditional tree
structure will be replaced by a general communications structure. Such a star-shaped communications
structure of the TV-cable networks also permits the transmission of voice that has so far exclusively
taken place via the public-switched telephony network or the mobile telephony networks. Hence, in
this digital phase 2 competition may arise with regard to the transmission of voice between different
network infrastructures”. Bartosch, A, ‘The Green paper on convergence - A contribution to the
discussion on the road to the information society’ [1998] 3 CTLR 103, at p.104.

'} As will be noted below, high-level interactivity is only a de minimis requirement for a work to be
considered as multimedia. Infinite interactivity will characterise the next generation of sophisticated
multimedia works. Only through high-level interactivity will users be able to look, use and feel the full
potential of multimedia.

% According to Choe, J, five standard levels of interactivity are said to exist: (a) no interactivity, (b)
manual interactivity, (c) limited interactivity, (d) true and versatile interactivity, and (e) full

interactivity. See Choe, J, ‘Interactive multimedia: a new technology tests the limits of copyright law’

(1994) 46 Rutgers Law Review 929, at p. 935.
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been designed with the use of software tools in a non-linear mode, so that the user
will not be restricted to viewing the end result from the beginning to the end. Instead,
the user should be able to choose between a certain number of navigation routes
through the constituent elements.

(b) At a higher level of interaction, the user input can be recorded to annotate, modify
or enrich the contents of the information stored as the case is with computer games.'”
(¢) The third level of interaction involves the actual processing of the users input and
the computer generation of genuine replies. This potential for recording and analysing
users’ interactions taking place has become a great advantage for multimedia

works.!%°

(d) However, the real essence of interactivity 1s found in those cases, where users are
allowed to control, manipulate, morph and sample the components to such a degree,
that users may construct a completely new work, different from the original piece of
work, though using the same components.'”’

At this point it should be understood that this high level of interactivity
distinguishes multimedia from any other conventional type of work. Presentation of
constituent elements and categories of works may be so dynamic that users are given
the impression of controlling almost without limits the action or the flow of
information presented. While this infinite level of interactivity is not possible since

the presentation of the constituents has been predetermined and controlled by

underlying computer programs'”, in the near future it is expected that multimedia will

'%> See Kelly, supra note 8 at p. 23.

"% Fluckiger, at p. 27 supra note 79.

'%7 This situation has been classified as the fourth and fifth level of interactivity, where the fourth
entails “true and versatile interactivity”, such as “interfacing a video player with an external computer
or allowing a user to control graphics, animation and video images”, and the fifth relates to “full
interactivity’” such as “authoring and delivering with a complete hardware and software package”. See
Stamatoudi, I, Copyright and multimedia works, a comparative analysis, Cambridge University Press,
2001, at p. 26.

'"® For example, these could be as complex as having a computer remember every action the user
makes, and then having it adjust the range of options presented at each stage of the piece on the basis of

the user’s previous behaviour. As suggested by Kelly, at p. 23, supra note 8.
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be interactive irrespective of any limits."” This dynamic way of presentation (and use)
of constituents should necessarily characterise any sophisticated multimedia work.
Additionally, the fact that interactivity enables the user of a multimedia work
to form a new work within the first multimedia work raises important legal questions
in relation to the concept of creation, authorship, and the role authors, producers and
users can play.'"” This situation may become more complicated in a hypermedia
environment where an author, for example, writes a hypertext story and invites
anyone Interested to encounter it so as to add, delete or alter any part of the author’s

"1 As such, use of digital technology, and particularly the presence of

original story.
interactivity in the on-line environment poses new challenges for law, and

subsequently for the multimedia creators and producers.

3.4.4. Interactivity and Law

In the above context, the nature and 1dentity of each player involved is called
Into question, especially that of the reader, who is actively engaged in such an explicit
Interaction with the hypertext story that it may be almost impossible to distinguish
who is the author and who is the reader. In a hypermedia environment, almost
everyone can potentially be either the reader or the writer.

On the other hand, the reader of a work with hypertext links 1s also aware that

its co-authorship rhay be diffused or doubted, and that *“the authorial voice of the

' As expected this will take place in the second digital phase through Internet-enabled TV
infrastructure and broadband services. Bartosch, supra note 102.

"% In other words, it will not always be clear whether the user who initiated a new and different work
can be considered as the author or the co-author of that new, and perhaps original creative work; or
else, will the user of an interactive multimedia work be the author of a new work or the co-author of the
former interactive work? In so far as interactivity is predetermined by the underlying software program,
and thus, by the producer and editor perhaps, it is submitted that no authorship should be awarded to
the user. See also the discussion following in the next section.

''! Such as the stories published at http://www.transformationlist.com/story/.
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artefact is plural, communal and de-centred”.!'"> Therefore, the reader becomes
potentially co-author to a greater or less extent, and in this manner the process of
reading leaves some trace upon a work that is not fixed. In this sense digital
technology, by means of interactivity, enhances fluidity in the relationships of the
subjects actively participating in complex and dynamic environments, such as a
hypermedia or even virtual environment.

Another example is that of users of DVDs, who are enabled to modify the
original film by means of viewing those scenes that were not included in the released
version of that film.'"” Should use of this potential for interactivity constitute
reproduction of that film or the creation of another totally new film attributed to a new
author? Relevant to this 1s also the question as to whether digitisation of information,
meaning the mere conversion of works into binary code constitutes an act of
reproduction or whether it refers to a new work?

According to some, such conversion per se amounts merely to a
transformation of data into another format; thus, i1t should not be regarded as
producing a copy in the traditional meaning.'* On the other hand, if one supports the
view that digitisation per se leads to another set of original data, which in traditional
terms may be considered as reproduction, it should be questionable whether
digitisation alone leads to the existence of a new work. However, it 1s suggested that
mere digitisation of a work neither refers to a new work, nor constitutes a new manner
of using protected material.'"” In support of this view, it is submitted that there is

nothing new in the combination of several types of works within one larger work or

12 Biggs, S, ‘Speaking with the other’ Ex Orient Lux, (ed.) Calin Dan, ArtA, Bucharest, Romania,
1994, and European Media Art Festival Catalogue, Osnabruck, Germany 1994, at
http://hosted.simonbiggs.easynet.co.uk/textworks,htm.

1> Graznak, at p.73, supra note 66.

'1* Loewenheim, at p. 46, supra note 37.

1> See also Dreier, T, ‘Copyright digitised: philosophical impacts and practical implications for
information exchange in digital network’ (1993) 24, I1C,
http://www.intellecprop.mpg.de/Enhanced/English/Homep.. HTM.
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on one data carrier.''® If this position is valid and applied by analogy to multimedia, at
least when viewed as a composite of different works, then this work could not have
been realised or fixed. If so, then we should ask ourselves whether multimedia
constitutes a new form of work, and if so whether it should be protected as such.'"’

As such, 1n relation to the previously raised questions, the following points
should be clarified. At this point we cannot accept that such modification results in
the creation of a new work. This 1s so in so far as the modified outcome has been
somehow foreseen by the multimedia producer and creator, and predetermined 1in the
course of designing the particular user-interface and interactive mode, as well as the
underlying computer program, necessary to make reality of this overall effect. As
such, the ‘new’ work potentially created by users in the course of their interaction
with the multimedia constituents, has actually been predetermined by the underlying
computer program deployed by the multimedia producer and creator for that purpose,
in a similar way to computer games’ mode of use.'”® In a strict sense, the resultant
outcome of users’ interaction cannot amount to a genuinely original creative work,
since it has not been created from nothing, but dictated by the multimedia producer

and creator(s).'"”

3.4.5. Richness of Feelings

At this point it is important to understand that it 1s the multimedia author’s and

producer’s aim to create a multimedia work, capable of giving users an unprecedented

"1 Drejer, T, ‘Copyright law and digital exploitation of works and the current copyright landscape in
the age of the internet and multimedia’, http://www.intellecprop.mpg.de/Enhanced/English/ Homep..
HTM.

""" These questions will be answered in Chapters 2 and 3.

'8 As such in a German case, Re Copyright Protection for Computer Games Case 4 St RR 64/92
[1994] ECC 354 OLG (Bavaria), it was held that interactivity in computer games cannot amount to
alleging that the changes made by the player constitute “a new film produced by him”, since “all
conceivable changes are already pre-programmed”. For more see note 189 at Chapter 3.

1 Supra also note 110. The issue of multimedia being a ‘work’ for legal purposes will be discussed in

Chapter 2, and in relation to other copyright works in Chapter 3.
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experience of use and feel, by means of interacting with the multimedia elements at

such a high level that users may become to some extent creators.

As a result of this active rather than passive mode of use, multimedia users
experience various feelings, such as the joy, pleasure and satisfaction of becoming a
creator, rather than being just a user; that of playing, experimenting and being
amused, while changing, reshaping and morphing the contents, rather than merely
watching and/or using a static product.'”® In this context, multimedia users are
engaged in a dialectical type of communication with the multimedia work 1tself, its
authors, and its co-users (if any).'*!

Without doubt, the multimedia producer and authors’ intention 1s to create
exactly this dynamic in its ‘look, use and feel’, enough to be used for informational,
utilitarian, entertainment and/or communication purposes.'”* The outcome of this

creation should be a higher-quality, and added-value creative work, namely

multimedia.

3.4.6 Interactivity and its Limits

The level of interactivity available to mass-consumption 1s limited by

technological means, meaning underlying computer means and hardware systems.

129 Such as a computer program, a database, or a traditionally fixed film.

2l 1t is hereby suggested that such a high level of interaction inevitably initiates an open dialogue
between users and multimedia authors, who have designed the particular multimedia work to function
as such. More than one user may enter this dialectic scheme, irrespective of their presence in the same
or different location, as long as they can interact simultaneously on a real time basis, such as through
the Internet, an interactive TV-programme, or a mobile phone.

'22 This multi-purpose use of multimedia emphasises even more its individuality and uniqueness
compared to other complex informational and utilitarian as well as entertaining works, such as
compilations, databases, and films. It emphasises also why multimedia was previously held to be at
least, three-dimensional. Additionally, it should be clarified that referring to multimedia as a dynamic
work, one should not understand what is implied by the so called ‘dynamic’ databases, meaning those
databases that are subject to continual modification, and thus, to a perpetual type of copyright
protection; see note 31 in Chapter 3 in relation also to British Horseracing Board Ltd v William Hill

Organisation Ltd [2001] RPC 612 at para. 33.
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Together these predetermine the level and degree of users’ interaction with such
constituents and works. In this sense we may assert that the user or viewer is not
absolutely free to create whatever he wishes, and as such it is hard to say that the
work resulting from such modification and re-synthesis of original material will be a
completely new and original creative work.

However, when considering the future, and attempting to clearly establish the
notion of multimedia, we cannot rely solely on our knowledge and perception of
today’s technological means. The imagination and creativity of authors and producers
of future multimedia works that will enable users to interact at higher level, should
not be constrained by today’s technological limits. As noted, forthcoming
technological developments and convergence of different infrastructures and media
are expected to drive users’ interaction to an unprecedented degree, and perhaps
infinite ways of unexpected and unforeseen conjunctions of constituents. In this light,
1t 1s expected that “the ultimately limited imagination and foresight of the artist” will
be “transcended through secondary authoring by the viewer”.'?

Interactivity therefore, is one of the greatest key-values found in multimedia,
and 1t can potentially affect certain traditional notions of ‘reading’ and ‘viewing’, as
well as the fundamental copyright law concepts of ‘authorship’, ‘reproduction’ and
‘work’. It may affect these concepts in such a manner that they may develop in a
revolutionary and unforeseen manner.'** This effect of interactivity and principally the
impact of (underlying) digital technology in the ‘look, use and feel’ of multimedia,

may also shape to some extent the kind of legal protection afforded to multimedia, as

we shall discuss later on.'*

2} Biggs, supra note 112.

'** In fact, it may cause “a new mode of historicity”, as proclaimed by Jean-Joseph Goux, now that “the
imaginary signifiers of paternity are called into question” and “at a time when the socio-historical
meaning of creativity is overturned. As was commented by Goux J, in relation to the effects of techno-
capitalism on human knowledge, creativity and paternity. Goux, J, Curtiss, J, and Gage, J, Symbolic
economies: after Marx and Freud, Gage Trans. Ithaca NY Cornell University Press 1990, at p.1934.
See also Botting, F, ‘Culture and excellence’ [1997] 2 Cultural Values 139, at p.153.
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As will be concluded in Chapter 3, multimedia cannot be adequately identified with any existing

subject matter protected under copyright particularly because the outer presentation and multi-
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3.5 Digitisation in Context

These features and effects of digital technology, irrespective of any other
factor, such as degree of creativity-input and artistic value, can bestow a great level of
quantity and thus of quality in multimedia.'”® The fact that by its nature digital

'*7 and thus increase

technology alone can confer multimedia with high level quality
the market value of multimedia, raises serious repercussions in relation to its
particular form of legal protection.'”® In other words it should be questioned which
particular attributes or contents of multimedia are valuable enough to be susceptible to
piracy and misuse, and as such to qualify for legal protection? Or, which particular
‘work’ should be the subject matter of legal protection?'” These questions however,

shall be dealt with in the following chapters once we have become acquainted with

purposive use of its constituent elements supersedes that of other works. This becomes possible
because of multimedia works’ higher-interactivity functions affecting what we see, use and feel
through it.

12 With photo compression techniques, for instance, the ‘more’ and ‘heavier’ data (in number of
pixels) is put in a work without deteriorating the presentation quality (resolution), the higher the level
of quality of the end result work will be.

127 Including high-quantity.

12 As will be discussed below, digitisation facilitates commoditisation of information at a goods and
services level. This effect is strengthened, in so far as copyright protection i1s chosen as the most
appropriate regime of protection even for complex and multi-dimensional works, at least information-
based works, such as databases; albeit being two-dimensional as a result of their informational and
utilitarian nature, and not stricto sensu single-dimensional as 1s any traditional literary work (excluding
databases and films). By analogy, should multimedia, being multi-dimensional and multi-disciplinary
be protected as a literary work under copyright? As already mentioned, multimedia i1s at least three-
dimensional as a result of its ‘look, use and feel’, and its hybrid informational, utilitarian, entertaining

and communicative nature and purpose of use. These questions shall be considered particularly in

Chapter 3.

'*> From a strictly legal perspective, the subject matter will be defined in Chapter 2.

40



the basic conceptual features of multimedia, and its social ramifications erga omnes in
the Information Society.'*

Above all 1t has become apparent that digital technology has facilitated the
realisation of a new complex and dynamic added-value work; multi-dimensionally
rich in quantity and quality of information content, presentation and usage; the ‘look,
use and feel’ of multimedia. This is:

e what we look, read, watch when using a multimedia work (such as text,

compilations, databases, films); the ‘look’,

e the underlying software operation program, or else the technical base of
multimedia, necessary for looking its constituent elements, interacting and
communicating, ultimately for the purpose of using multimedia; the ‘use’, and

e the outer form of both presentation and use of what we look, and unavoidably
use, by means of interacting with the constituent elements (such as the user

interface) and communicating with other participants; the ‘look use and

feelulu

4, Digital Technology and Multimedia

Multimedia is not only a complex product but also a valuable work in which
different information elements, media and categories of works are embedded and
presented in a dynamic and often sophisticated manner; resulting in the homogenous

end product referred to as multimedia.

"*® Meaning towards right-holders, users, and the public alike, the main players in the Information

Society, as the Commission had noted in relation to the growth of a new ‘Information Society’ brought
about by the emergence, and convergence of new information and communications technologies. The
Commission of the European Communities, White Paper on growth, competitiveness, and employment
- the challenges of ways forward into the 21st century, COM (93) 700 final, Brussels. The Commission
of the European Communities, Green Paper on copyright and related rights in the information society,
Brussels, COM (95) 382 final, July 19, 1995 (hereafter, ‘Green Paper 1995°).

! Notably this should be distinguished from the commonly referred to as the ‘look and feel’ of user
interfaces of computer programs (such as in Lotus Development Corporation v Borland F 3d 355

[1995]) that arguably should be protected under copyright.
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As was 1llustrated above, digital technology has offered the means to anyone
interested in the creation of multimedia to produce such a product. In practice, a
number of physical persons and/or legal entities can be involved in the creation and
production of multimedia investing their creativity, know-how, expertise, time and

133

132 the authors and artists'”>,

effort in many different ways; these may be the creators

producers'”’, right-holders'”, makers or developers'*®, and perhaps editors."”’

132 In this context when we refer to creators we mean authors and artists, those who have actually

created the works 1ncorporated in the final multimedia work. These may be either pre-existing or newly
created, and/or commissioned material that may have been created either independently or in the course
of their employment.

13 Artists may also be responsible for the design of the interactivity functioning and presentation of the
constituents as well as of the interface and layout. The extent of their involvement in these shall be
decisive also for any artistic value embedded in the multimedia work as previously referred to.

% When we refer to the producer of a multimedia work we mean the person or legal entity usually
responsible for the overall project design, and development following the original idea conceived for
creating such a work. In most cases the producer is also in charge of acquiring, collecting, bringing
together and perhaps combining all necessary constituents of the multimedia work under development,
as well as any necessary licensing rights, especially for digital uses either from authors or other right-
holders, including collecting societies. As such the greatest, if not all, part of the necessary investment,
and thus value, 1n terms of time, effort and money, apart from any literary or artistic hints, i1s usually
put in by multimedia producers.

'>> When we refer to right-holders, we mean the physical or legal parties holding certain proprietary
rights of the works of aforementioned authors, such as the publishers, producers and collecting
societies.

> The maker or developer should be distinguished from the producer to the extent that the former
party is not in charge of planning and designing the end-result, which shall constitute the multimedia
work. The maker will most often be responsible for the technical organisation and the physical
development of the product, varying from the design of the software operating program, screen
displays, functionality, digitisation and storage of constituents, to design of the look, packaging and
form of the end-product. As long as makers and perhaps editors can share equally the glory of
publishers, that of being creative in the course of multimedia production, they may all be considered as
co-authors of the same work. However, the issue of authorship in multimedia works will be discussed
in Chapters 4 and 5. See also Tumer, M, ‘Do the old legal categories fit the new multimedia products?
A multimedia CD-ROM as a film’ [1995] 3 EIPR 107 referring to makers as project participants.
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Nonetheless, development of the compilation and collection of multimedia elements may be carried

out by another participant, such as the editor, without necessarily affecting the degree and level of
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Digital technology has also facilitated new forms of interchangability through
free combination of multi-media and multi-works, and reproduction of perfect quality
copies of works (often copyrighted) at little or no cost. As such, it is also responsible
for 1ncreasing public access to a great variety of works and a plethora of new and
creative material.

These information works and elements may be either new or pre-existing, but
where once available only in single media form, today they are found incorporated
together in one single work. As such the level of use and distribution of existent
works and that of creation of new creative works, such as virtual three-dimensional
sculptures, have been similarly affected.’”® At this point we may say that digitisation
has offered authors, artists, producers, and editors a new kind of freedom to explore
and discover new and complex creative forms, which previously could not have been

materialised, but only conceived by one’s imagination.

4.1. Multimedia Works; an Amalgamation of Art fmd Science

Since computer graphics, for instance, were made available to scientists and
artists, the science of philosophy and art has finally been re-united and can be
developed in the form of new creative works. These works, such as multimedia, can
be perceived both by ones’ senses and reasoning . All this is possible today with the

use of digital technology.'”® In this context the line between art and science may

producers’ investment. Notably the users are not included in this list of projects participants in the
course of creation and production of multimedia, since their role is creative only within limits, which
are predetermined by the interactivity options available to them, and as such cannot be regarded as
creative or significantly valuable in relation to the multimedia work, as previously mentioned. See
Stamatoudi at p.35, supra note 107, referring also to users as project participants.

1% Digitisation encourages entertainment producers to create and distribute products of all kinds in a
single digital format, as commented by Kelly, at pp. 63 to 65 and note 65, supra note 8.

1> Notably, Plato had argued that reality consisted “of pure essences or archetypal ideas, of which the
phenomena we perceive are only pale reflections. These 1deas cannot be perceived by the senses but by
pure reason alone”. See Kelly at p. 65, 1bid.
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Involvement of computers in the production, process and operation of multimedia works satisfies

the ‘reasoning’ condition. Involvement of various media forms and presentations that can capture our
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become blurred, since artistic creativity and computer science can meet together with
the use of digital technology.

In practice, this situation has been demonstrated in cases where the
entertainment industry, for example, and Internet or voice service providers have
collaborated for the development of a single multimedia work or service, where
elements and works produced by both industries co-exist. As such, sophisticated web-
sites and information services provided through the Internet and mobile-phones
providers become increasingly popular subject to their particular content and
presentation.'*!

The greater the amount of variable and up to date content available on a 24-
hour basis, presented with sophisticated interactivity functions and some design, the
more popular the end result of such work or service becomes among consumers and
users alike. In fact, users are attracted not only by the quantity and quality of
information they are provided, but also by its presentation, the design of the user
interface, the lay-out, frames and fonts coupled with certain interactive functions. In
other words, 1t matters to users and consumers how artistic and imaginative the entire
work or service they are offered, can be.

Multimedia authors, artists and producers can create and develop such creative

multimedia works satisfying even the most demanding consumer. Therefore, high-
quality and creative multimedia can potentially be treated as a work of art and

science. This amalgamation should be reflected in the dynamic interface of any

creative and sophisticated multimedia work, albeit being also functional. '**

attention by means of watching, listening, doing, satisfies the ‘senses’ conditions, (such as inclusion of
text, music, video, interactivity functions), their integration and inter-operability 1s facilitated by digital
technology.

"1 Of course, the importance of inter-operability and compliance with other networks and supporting
computer technologies should not be underestimated.

'42 Multimedia is neither artistic, nor functional alone, in so far as it is the result of both creators’ and
producers’ creativity and imagination in the course of designing the end result of their work, rather than
producers’ investment alone (meaning a non-creative multimedia work, thus, a sul generis multimedia
work). However, 1t can be (a) artistic and informational at the same time; and (b) artistic and
functional, since informational and functional virtues can co-exist (in a database for example).

(Whereas, not every literary or functional work can be artistic at the same time). As Gabo N, pointed

gl
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4.2. De-centralisation of Multimedia Protagonists

Today home users of PCs, who can afford medium-quality software tools and
hardware components may create sophisticated entertainment products, which
previously could only be produced by large corporations. This new societal
phenomenon of ‘de-centralisation’ of creators, users, and distributors, the protagonists
in the arena of multimedia works, has led to further implications. The prospect of
informal arrangements between these parties, makes traditional practitioners worry
that traditional contract and licensing mechanisms cannot accommodate such fluid
and decentralised relationships.'*

Especially in the course of multimedia works’ production, where a large
number of creators may be involved, certain implications may arise when determining
the reasonable amount of remuneration for the digital rights, for example, and the
criteria upon which such remuneration will be calculated.'™ This fluidity, mostly
affecting the relationships of the main players in the Information Society, will be

facilitated even more in the near future by ongoing developments in the field of

out, “the artist and the scientist are looking in different directions for different things, although their
original impetus for looking may be the same and often what they find are analogous to one another.
However, this is not to say that art and science need be governed by or expressive of particular
paradigmatic developments. Their histories may be parallel, but not necessarily the same”, quoted by
Biggs, S, ‘Culture, technology and creativity’, lecture delivered at the Institute of Contemporary Arts,
London, 1991, at http://hosted.simonbiggs.casynet.co.uk/textworks.htm.

143 As a result, some right-holders impose extra-contractual restrictions on users’ scope of rights with
respect to access and use of their work, especially through standard types of electronic contracts, in
addition to strong technological protection devises. In relation to these measures see Chapter 4. See
also Anonymous, ‘Visual artists’ rights in a digital age’ (1993-94) 107 Harvard Law Review 1970 at p.
1981.

'** In relation to these complexities see for instance: Hugenholtz, B, ‘Licensing Rights in a digital
multimedia environment’ paper presented at the European Commission Legal Advisory Board
Conference on the Information Society: Copyright and Multimedia, Luxemburg 26 Aprl 1995;
Fitzgerald, J, ‘Licensing content for multimedia’ [1998] 84 Copyright World 23 et seq; Loewenheim,
U, ‘Multimedia and the European copyright law’ at p. 51 et seq., supra note 37; and Henry, M,
Publishing and multimedia law, Butterworths, London, Dublin, Edinburgh, 1994, at pp 306 and 307;

see also note 1035 at Chapter 3.
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interactivity.'* If so, the status of classic copyright concepts of authorship and
patermty 1s expected to be jeopardised. In this sense, digital technology may alter also

the way a person views himself, as well as his position in society.'*®

4.3. ‘Information Thrust’ or ‘Information Anxiety’

In addition to the above effects, as already observed most people today have
become anxious more than ever before to consume as much information as possible.
Sociologists concerned with the impact of information technology upon our post-
modern societies and lives have referred to this phenomena by the terms ‘information
thrust’ and ‘information anxiety’, the effect of which is widening the gap between

what we understand, and what we think we should understand.'*’ Analysts of the latter’

"> According to the Green Paper1995, the parties to be the main players of the Information Society

are; (a) authors and creative industries; they will be the main players in the field of copyright, and (b)
performers, producers of phonograms, cinematographic works and broadcasting organisations in the
fields of neighbouring rights. These two categories may also include other groups traditionally
accepted, such as publishers, the producers of live performance. Attention also was focused on other
co-players, those who have not been directly or immediately concemned with the protection of copyright
and related rights, such as the network materials manufacturers, network operators, service and
connectivity providers and information packagers and integrators. The public at large, meaﬁing private,
professional and institutional users, were also mentioned as playing an important role in the
Information Society. See the Green Paper 1995, at pp.24 to 27, supra note 130.

" Arguably this information explosion may be viewed not only as “the height of human civilisation”,
but also as “the climax of its evolutionary existence”. Along these lines, this kind of information
gathering may indicate an evolutionary dead end. This means that it has become “not only a
meaningless ritual, but also and even worse, a deadly destructive paralysing process”. As such, “the
most significant planetary pressure is no longer he gravitational pull”, but “the information thrust”, as
supported by Stelarc; Stelarc, ‘From psycho to cyber strategies: prosthetics, robotics and remote
existence’ [1997] 2 Cultural Values 241, at p. 242. See also the results of the research conducted by
the US Congress, Office of Technology Assessment, Intellectual property rights in an age of
electronics and information, Washington, DC, US Government Printing Office, OTA-CIT-302, 1986,
at p. 40 et seq.

'*/ The feeling of being anxious in gathering information and processing it has been referred to as

‘information-thrust’ and then as’ information-anxiety’. By extension, sociologists concerned with this

phenomenon have characteristically noted that today we mass produce and consume information the
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phenomenon noted that the feeling of information anxiety has been strengthened by
our dependence upon those who dominate the information we wish to collect and
consume. These parties can be either those who design the information we receive,
such as authors and editors, or those who are enabled and entitled to exercise their
information-power in unjustifiably restrictive manner. Right-holders, and particularly
producers and collecting societies, may fall in the last category, in so far as they
restrict the flow of information by technical and contractual protection means, so as to

preserve their information monopolies.'*®

4.4. Multimedia is Power

In relation to the power effect information has, the following distinction

1149

should be made. Prior to the dawn of digital technology, ‘knowledge’ ™ was power,

since everybody was relying only upon personal knowledge."° This situation has been

S e L " T T R sy S ———

way we used to buy cars. See Davenport, T, and Prusak, L, Information ecology mastering the
information and knowledge environment, Oxford University Press, NY, 1997, at p. 9 et seq. See also
Wurman, R, Information anxiety, New York, Doubleday, 1989 at p.34 et seq.

'** As will be discussed in Chapter 4, certain ‘extra-technological’ and ‘extra-contractual’ restrictions
may be imposed by these parties to the detriment of users’, and sometimes authors’, fundamental rights
to access and use information particularly in the course of fair-use and unfair-competition practices.

'*) The distinction between terms of ‘data’ and ‘information’ has itself become blurred today, and much
of the related cbnvergence is the outcome of powerful electronic capabilities affecting the acquisition,
storage, and exchange of scientific data. Nevertheless any attempt to define knowledge per se should
not disregard the fact that knowledge is the most valuable and the hardest form of acquired information
to manage, because someone has given context and meaning, a particular interpretation and has added
his own wisdom to it, once having considered its largest implications. Davenport and Prusak, ibid. In
general, it i1s accepted that the present concept of data entails numerical data symbolic data, images and
textual data. Overall, the distinction between all three terms of ‘knowledge’, ‘information’ and ‘data’
has become imprecise and with respect to the nature of this research defining these terms would
displace its limits without adding greater value to the essence of the work. See the US National
Committee for CODATA - Commission on Physical Sciences, Mathematics, and Applications,
National Research Council, Bits of power — issues in the transborder flow of scientific data, National
Academy Press, Washington, DC, 1997, at chapter 1 and p. 4.

% In relation to the dynamics of knowledge constituting power one may come across a whole body of

research work dedicated to linking the power of sovereign states to furthering the power of modernism
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altered now to the extent digitised information has been exploited as an alternative or
replacement of personal knowledge.””' Once information has been digitised (or
digitally produced) to be delivered in any environment and by any means, ultimately
it became more valuable and thus more vulnerable to be exposed to piracy and more
powerful for its owner(s), something that was once attributed only to those who
possessed knowledge.'*

Once digital technology has facilitated this trend, information became a great
source of power and today we can say that information is the power."> In this context,
the more information is contained in a digital work, the more powerful and valuable 1t
becomes for its authors and users. The more diverse information categories are
contained in a multimedia work, and the richer the presentation of these in terms of

interactivity, the more dynamic and more valuable the multimedia work will be.

and science. See for instance, Poster, M, The mode of information - poststructuralism and social
context, The University of Chicago Press, 1990, at p. 77, and Derian, J, “The virtualisation of violence
and the disappearance of war’ [1997] 2 Cultural Values 205 at pp.205-218.

! For instance, decision-making computer systems such as expert systems have contributed to this
mutation. Thus, personal knowledge has been surpassed by recorded information with the advent of

computing, since any kind of information may be digitised, recorded, and stored in electronic places

such as electronic databases; Poster, at p. 71.

12 What was once proclaimed by Godftey, D, and Parkhill, D, as the impossible ideal, meaning the

availability of “all information at all places and at all times” is today realised as a result of this
marriage of computers and existing communications-links; Godfrey, D, and Parkhill, D, Gutenberg
two, Toronto, 1980, at p.1. As such, information may be readily disseminated from one person to
another using any kind of communication means. However, digitised information, no matter how
powerful, may be considered it is unable to replace knowledge because, it (knowledge) cannot be
transferred so simply, even if it was found embedded in machines. Although one may mass-produce
raw data and any kind of information, one cannot mass-produce knowledge since knowledge is created
by individual minds, on the basis of drawing on individual experience, separating the significant from
the irrelevant, while making value judgements.

'} In the past two decades, vast amounts of information such as literary and artistic works have become
the main source of content for the creation of electronic encyclopaedias and art galleries, which

ultimately have been stored in electronic databases. Such works became available to a wide range of

consumers through publicity of CD-ROMs, DVD-ROMs and the World Wide Web (www.).
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Nevertheless, not everyone can access and possess proprietary information
without restrictions, especially quality-information, access to which is deliberately
restricted by its right-holders and legislators, unless this person is entitled by law

** Since

and/or able by other means, such as technical protection devices.'
contemporary societies have developed regulatory regimes imposing rights of use,
remuneration rights, restrictions upon acquisition and reproduction of information, for
the purpose of overcoming certain market inefficiencies'”, information has inevitably
become, and functions as, commodity."”® Even more so, the more information is
integrated into a multimedia work, the more valuable and commoditised the

multimedia work becomes.

4.5. Multimedia Works as Commodity

Most important of all social (including legal’’), economic and cultural

ramifications brought by digital technology is the ongoing transformation of

% In theory raising such proprietary fences is necessary so as to overcome the potential of market
failure and to reward creators and producers for their creativity, time and money invested, and thus,
protect them against second-comers and information-pirates. Whether a balanced compromise between
right-holders’ interests and public policies 1s reflected in the market place and respective regimes,
especially in the Information Saociety, will be considered in Chapter 4.

1>> As will be explained in Chapter 2, section 4.2.

Y% Information is a commodity, in the context of its being costly, and deliberately restricted in its
availability. Once information becomes available only on condition that it is saleable, it 1s thus properly
controlled by market forces. As such, it becomes comprehensible why the market structure of a
contemporary society depends on information constituting a commodity. Poster, at p.73, supra note
150. In relation to the information economics and information being a commodity and copyright law,
see Landes, W, and Posner, R, ‘An economic analysis of copyright law’ (1989) 18 Journal of Legal
Studies 325, and Boyle, J, Shamans software & spleens: law and the construction of the infarmati’on
society, Harvard University Press 1996 at p. 35 et seq.; Wolpert, S, and Wolpert, J, Economics of
information, Van Nostrand Reinhold Company, New York, 1986 at pp. 3-15.

7 One of the most debatable issues raised as a result of digital technology has been the scope and
amount of users’ freedom to access and reproduce proprietary information, especially copyright
protected information works, such as databases, particularly in view of the Information Society.

Attention on these shall be focused while contemplating the effectiveness of the Directive 2001/29/EC
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information per se into a commodity, and as such the ‘commoditisation’ of basic
information goods and communication services. To some extent this situation has
been facilitated by, (a) the phenomenon of de-centralisation of the roles of creators,
users and distributors, (b) the phenomenon of presenting information as a scarce
resource, and (c) the convergence of different media technologies and
communications industries. In relation to the second factor, reference is made to
information as raw material, especially to high-quality information, which is
presented and treated as scarce resource.'*

This practice has been facilitated to a large extent by the growing use of digital
works containing vast amounts of variable types of information, such as electronic
databases. It has also been mandated by certain lobby-groups made up of the right-
owners of such quality-information. In a sense this practice has also been supported
by policy makers, and legislators when introducing certain proprietary (copyright)
‘fences’ for the purpose of increasing information-productivity by means of restricting
its flow."”

Following this reasoning, when placing multimedia 1n today’s Information

Society, it seems almost unavoidable for multimedia works not to be subject to a legal

of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects
of copyright and related rights in the information society, [2001] OJ L 167/10 (hereafter, ‘Copyright
Directive’), in Chapters 2 and 4.

158 However, information is not depleted when it is consumed,, unlike other scarce resources, raw
materials, such as oil, for example, as the term ‘non-depletability’ is used by economists. See Bettig, R,
and Schiller, H, (ed), Copyrighting culture: the political economy of intellectual property, Westview
Press 1996, at p. 97. See also Schurtz -Taylor, J, ‘The internet experience and authors rights — an
overview of some of the present and future problems in the digital information society’, (1996) 2
International Journal of Legal Information, at p.132.

159 The term ‘fence’ has been used by legal scholars in a way as to describe a wide range of physical
and non-physical devices, techniques and arrangements used for securing such an exclusive control. In
the digital environment for instance, copyright protection and technical devices can play that role. Iin
relation to copyright functioning as such, and the potential problems raised in the Information Society
in respect of multimedia, see notes 95, 96 and 97 in Chapter 2; Mackaay, E, ‘The economics of
emergent property rights on the intemet’, The future of copyright in a digital environment, proceedings

of the Royal Academy Colloquium, Information Law Series 4, Kluwer Law International, 1996 at pp.

16 to 18.
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regime facilitating commoditisation of its content, once multimedia 1s regarded as an

160

information work.”™ What would the outcome be, however, should this rule apply

irrespective of high-quality or originality of multimedia?'®" In other words, can all
multimedia works be treated as a commodity, or just the most valuable ones? And 1f
so, what factors should dictate which multimedia should not be treated as a

commodity?'®’

4.6. Information Content for Multimedia or Digital Technology

While it 1s understood that placing certain restrictions upon the availability of
information-content, may be necessary to some extent, we should not forget that

information constitutes the essential material for the development of new creative

%0 Most economists of the 20" century had foreseen that today’s post-industrial society would be
developing towards the provision of services, rather than products, and the source of added-value
information would replace labour, whereas possession of information by legal (IP) means will
increasingly confer power on its owners, and as such will be treated as commodity, as noted also by
Mackaay, ibid. All this becomes so important for the future development of multimedia, especially 1n
the light of the Information Society as envisaged under the Copyright Directive, where the importance
of protecting and rewarding creativity, and investment put in “multimedia products”, has been
expressly noted in its Recital (10), as will be referred to in Chapter 4.

'°! This may be so, especially in these cases: (a) where users have to pay for what should be free,
regardless of whether the information to which permission for access 1s sought is of high-quality, or
not; in other words no matter if such restrictions are imposed only on creative, and thus, high-quality
works, or even on low-creativity works, such as the sui generis protected databases; and (b) where
users’ and consumers’ natural rights become increasingly undermined as a result of some strong right-
holders’ mega-information monopolies, and policy makers’ failure to establish the necessary balance.
In relation to these matters, see the analysis taking place in Chapter 4.

'*2 Should it be determined while taking into consideration authors’ creativity alone, and/or producers’
merit of investment? Which parts of multimedia can be so valuable to be treated as such? These
questions shall be considered in a stricto sensu legal sense in Chapter 2. See also the discussion related
to a new sui generis right proposed for protecting multimedia works, and the scope of the reproduction
right to be vested in the multimedia producer of a sui generis protected multimedia work, in Chapter 4,

section 3.
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works, such as multimedia, albeit being highly technologically dependant.'® In the
absence of information content, future creativity will be downgraded to the detriment
of more sophisticated multimedia works’ production. In this context, the prospect of
living in a well-established Information Society will not be easily realised, and the
vision of Information Superhighways may become unrealistic.'® If information-
content, especially high-quality information, becomes technically or artificially non-
existent, new creative forms of high-quality information based works, such as
sophisticated multimedia works may not see the light of the Information Society.'®’

As previously mentioned the development of multimedia has been facilitated
to a great extent from the convergence of the communications and technologies.
However, even 1f the true convergence of media and services is fully materialised, in
the absence of inter-operability, and compatibility, not all consumers will have the
necessary means to afford access to multimedia information through all necessary
computer systems and devices.'*”® Thus, it will be hard for one to create new
multimedia works, and even worse for latecomers to be other than those already
established, simply by means of relying only on certain technological devices, right-

holders’ authorisation and state protection.'®” Furthermore, any requisite'®, and thus,

' Multimedia works would not be materialised if the technology was not available to facilitate such
ways of expressing works, as discussed above.

'** In a sense, the dawning of a multimedia era is often perceived as a radical change comparable to the
first industrial revolution; see the EC White Paper on growth, competitiveness, and employment - the
challenges of ways forward into the 21st century, supra note 130.

' This can be so either by extensive, and effective technical protection measures or by ‘extra-
contractual’ restrictions imposed on users, consumers, and later creators in order to restrict their access
and use of proprietary works, as will be discussed in Chapter 4.

1% Although information-content and multimedia may be readily available in the future to be
disseminated through high-capacity networks, in so far as the problem of compatibility and inter-
operability is not appropriately overcome, those pipes of broadband services will not be filled with all
the information they can take, because consumer demand will not be sufficient.

17 The last one applies especially where lobby groups, right-holders of popular copyright works are
keen on over-restricting users’ access, and over-pricing their permission to grant users with access to
information, even when access to this information should be for free. See section 3.2.2 and 3.2.3 in

Chapter 4 in relation to the validity of fair use practices in the light of the Copyright Directive.
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potential for producing and developing creative multimedia works becomes reality
when creators have not only the means to express it, but also the ideas.

Therefore, availability of information is vital since it feeds creators’ mind to
produce more information. While digital technology (including convergence of
technologies and communications) has been the necessary catalyst for more
information power and knowledge, the creation of multimedia is the key to this power
and knowledge.'” The convergence of technologies, media and communications is the
means for expressing authors, producers and artists creativity and imagination, when
producing a dynamically interactive and sophisticated multimedia work. In other
words, convergence seems to be the vehicle we missed in the past for visualising,
reading, listening, writing, watching, playing and feeling, all at the same time through

a multimedia work, 1rrespective of limits of space and time.

5. Convergence and Multimedia

Not only has creation of multimedia been affected by the use of digital
technology. Its dissemination also, as well as its future development can be shaped by
the convergence of communications, technologies and media, affecting also its regime
of protection to a greater or lesser extent. Most importantly certain reasons related to
the convergence phenomenon and reality may adversely affect the future of
multimedia. These parameters should be taken into account prior to attempting to
define multimedia per se, and determine which particular regime of protection may be
appropriate for this new creative form of work. In this context the following points

should be emphasised.

'** If multimedia is considered to be primarily an information based work worth protecting under

intellectual property law, and also under copyright law, it will be creative multimedia works which
qualify for such protection, since most literary works are intellectual creations. The problem of
multimedia works’ protection will be considered in the following three chapters.

'> In so far as creative multimedia works consist of high quality information content, and access is
secured for all interested parties on fair terms, then all Information Society players will be able to

participate in it on equal terms.
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S5.1. Multimedia Works as Commodity

One of the most significant impacts of convergence has been commoditisation
of information, not only at a products level but more so at a services level.'”
Transformation of information viewed as raw material info a commodity by digital
technology alone, has been amplified by convergent technologies at a services level.
This vicious circle of 1nformation-commodity classified as product, feeding
information-commodity classified as service, has blurred the borders distinguishing
information based products from information supported services.'”*

In this context, information content and more specifically, ‘multi-media’ and
‘multi-works’ as already referred to, have become the major commodity of the
Information Superhighways at all levels, products and services, potentially affecting
the shape of multimedia works’ future. Hence, the leaders of traditional and popular
entertainment products, including music, films and computer programs and games,
have only recently realised that they should start thinking of their information-based
works, and thus, of multimedia content as a value-added service, rather than only as a
product.'”

In this prospect, the leaders of media, publishing and entertainment industries
are anxious to see whether 1t will be media, entertainment, and/or publishing works
providers, or communications services providers, who will mostly affect the shape of
multimedia? Or will it be the computer technology or the telecommunications

infrastructure alone that will dictate market leaders’ way of thinking, when making

' As already mentioned above.

'"I It is not always clear when reference should be made to information-based goods or to information-
based services, similarly this problem is applied with respect to multimedia goods, products, works and
multimedia services. Though, such cases will not appear very often, we should become more familiar
with such a situation in so far as convergence of technologies and of their subsequent markets cause
this situation.

172 As Comish also points out, they “look with nervous excitement” to these potentialities. Cornish, W,
Intellectual property: patents, copyright, trade marks and allied rights 4" edn, Sweet & Maxwell,
London, 1999Comish, at p. 531 and 532.

24



their works available to the public?'” Even more, will multimedia works be treated as
commoditised services?

Inevitably new players, along with traditional ones, have emerged due to new
marketing and dissemination practices aiming at the provision of various and
packaged information content on-demand, albeit in often disruptive ways.'” Under
these circumstances, open networks, and delivery channels through the Internet and
well-established e-commerce practices have enabled information content and services
providers, as well as information packagers to access customers at any place directly
without any traditional intermediaries.'” As such, marginalisation of monopoly
network operators, such as incumbent network operators and broadcasters, who used
to exercise their monopoly control separately in the past, has taken place at a service
market level. Subsequently competition in these markets has become stronger, and
facilitated a rapid development in information service sectors.'”

Ultimately convergence in IT sectors and equivalent markets started becoming

a de facto situation. Whether this situation should also become established de jure is

an issue that legislators may have to face ultimately when confronted with conflicts 1n

applying one or another law for the purpose of protecting such a market and its

177

offspring; such as multimedia.””’ At present it remains to be seen how access to

'"> In fact, this question should not be put forward, in so far as the leaders of the music, film and

publishing industries need to think three-dimensionally as already mentioned, and benefit from their
knowledge and experience of information works regarded, protected and marketed as products.

'7 Such as the so called ‘P2P’ (‘peer to peer’) activities of music files’ exchanged over the Internet,
engaged by ‘Napster’. Although their practices were considered to be illegal, and caused too much
harm to the music industry, Napster introduced a new marketing approach and a new business market,
that of music, computer games, and films, video-on-demand (VOD) services. These issues shall be
considered in relation to multimedia in Chapter 2, section 2.1.

'”> Such as Amazon.com.

176 See the study conducted by Squire, Sanders & Dempsey LLP, and Analysys Ltd of behalf of the
European Commission, at p.3, supra note 74.

'77 See Nikolinakos, N, ‘Nature and scope of content regulation for on-line services’ [2000] 5 CTLR at
pp. 126-131. In other words, in so far as multimedia works are treated primarily as ‘multi-media’ works

as previously discussed, they shall reflect the convergence of various IT sectors and infrastructures
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copyright (related) protected works will be treated in the Information Society,

particularly in cases of conflict of interests between communications service

providers’ being the intermediaries and traditional information content leaders’ being

the right-holders of such works.'”

179

Overall such problems can become more complex at Community ” and

international level, considering pending market and regulatory inconsistencies, and
insufficiencies in the field of wireless and on-line communications sectors,

telecommunications and broadcasting services fields that could also affect the

development of the multimedia market."®

5.2. Communications Inconsistencies and the Future of Multimedia

Although the convergence of technologies and communications phenomenon

dates from the 1990s, only recently has true convergence started taking place, mainly

mainly at a services level, let aside the ‘multi-works’ factor reflecting the convergence of variable
information content at a products level.

'8 Although convergence of communications, technologies, and media sectors cannot necessarily
imply an 1dentical degree of regulatory convergence, the particular choice of one regime over another
will ultimately have the potential of having a greater impact on investment and business planning.
Nonetheless, 1t seems that major information packagers and content providers, and particularly music,
software, and film industry’s leaders, will be mostly favoured even at the expense of
telecommunications providers’ interests, should a conflict of interests arise between them. This
potential is reflected in the Copyright Directive, at Recital (59), and Articles 4 and 8 (3) as will be
explained in Chapter 4.

' Empirical research comparing member states’ approaches towards regulation of these converging
sectors, within the overall framework of Community law, has suggested that there are two main areas
in which the current regulatory environment may create such obstacles, namely the telecommunications
and broadcasting sectors. Such as the one prepared by Squire, Sanders & Dempsey LLP, and Analysys
Ltd on behalf of the EC, at p. 3 et seq., supra note 74.

9 In response of which it has been suggested that a cross-sectoral evaluation of the policies
underpinning existing regulation in the markets most immediately affected by convergence may have
to be undertaken, so that a complete transformation of the present communications, technologies and
media regulatory frameworks, will reflect tomorrow’s multimedia environment to the extent necessary.
“In other words, services must be regulated independently of the form of distribution. Therefore,

regulation will have to reflect the distinctive nature and characteristics of a given service.” As

supported by Nikolinakos, supra note 177.
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due to the removal of market entrance obstacles, and regulatory inconsistencies in the
sphere of telecommunications and broadcasting services. Hence, the level of users’
penetration to the Internet within the European Union has only recently been
significantly increased.' To a limited extent such a slow but persistent convergence
can be justified by the fact that it was performed at variable levels, since traditionally
separate industries and networks became united for first time. As such, convergence
could first be facilitated at a technological level, secondly at market level, and finally
at a services level.'®

Accordingly true liberalisation of telecommunications services, whilst not a
new 1ssue in the Union’s primary goals agenda, has not been sufficiently achieved
across Member States.'® In the telecommunications services sector, implementation
of the harmonised licensing regime following the 1997 Licensing Directive has not
been satisfactory, despite the fact that most licensing provi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>