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Abstract

After more than a century debate on the matter, privacy remains a subject of
discussion. The problem with the definition of privacy and lack of certainty of its
scope are among the grounds cited to oppose the notion of privacy. Hence the thesis
re-examines these aspects and offers the proper definition of privacy and the two

conjunctive touchstones that, when read with the limitations, establish the clear

parameter of privacy.

In England, the subject is shadowed by the fallacy that what worth protection of
privacy is adequately covered by the existing legal principles most notably that of the

principle of confidence. As such the thesis analyses the two hand in hand and shows

how privacy differs in scope and context from the principle of confidence.

The more recent judiciary attitudes on the matter, both in England and Malaysia, are
discussed along with relevant legislative provisions to ultimately show that despite
the English Court of Appeal unanimous pronouncement in 1991 as so affirmed by
the British House of Lords in 2003 that the English law does not recognize a general
right to privacy, the principle that had conveniently been applied by the High Court
of Malaya in December 2001, in both legal system there exist relevant legislative
provisions that can be interpreted so as to provide the basis for privacy as a matter of

individuals’ human right to freedom of private life.

(word count: 231 words)
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I am not unduly troubled
by the absence of English authority:
there has to be a first time for everything,
and if the principles of English law,
and not least analogies from the existing rules,
together with the requirements
of justice and common sense,
pointed firmly to such a right existing,
then I think the court should not be deterred
from recognising the right...
anything beyond that

must be left for legislation’

* per Megarry V.C. in Malone v. Metropolitan Police Commissioner [1979] Ch 344, at pp. 372-3.



1.1  About This Thesis

The story 1s well known. Mr. Warren was very annoyed with the press coverage
about some private life matters, particularly on the occasion of his daughter's
wedding. He then approached Mr. Brandeis and together they wrote a paper entitled
'The Right to Privacy'" which marked the beginning of people's demand for legal
recognition of the right to privacy. In this celebrated article, Warren and Brandeis
highlighted that even though the common law had yet to expressly declare the
existence of right to privacy, the principle that has been applied in cases that protect

the rights associated with the principle of private property is in fact the rights as

against the world — the rights to ‘inviolate personality’ — the rights that in reality
arose from individuals' right to privacy. Warren and Brandeis argued that it is the
right to privacy which protects, inter-alia, personal writings and any other products
of the intellect or of the emotions. The protection is not based on a right arising from
contract or from special trust, neither was it based on the principle of private
property. No new principle is formulated when the protection for such law is being
extended to the personal appearance, sayings, acts, and to personal relation, domestic
or otherwise. ‘If casual and unimportant statements in a letter, if handiwork, however
inartistic and valueless, 1f possessions of all sorts are protected not only against
reproduction, but against description and enumeration, how much more should the
acts and saying of man in his social and domestic relations be guarded from ruthless

publicity. If you may not reproduce a woman’s face photographically without her

consent, how much less should be tolerated the reproduction of her face, her form,

and her actions, by graphic descriptions colored to suit a gross and depraved

imagination.’?

The responses to that were massive. Some are in support of the demand;’ others
reiterated that there is no need to recognise separate right known as privacy as its
aspects are governed by many branches of the existing laws.® This thesis is not
intended to garner evidence to support or to contest the proposition made by Warren
and Brandeis and therefore such kind of discussion is not being made part of this
thesis. Rather this thesis looks at the essence of privacy, whether or not the existing

legal framework recognises such a concept and the scope of such concept — which



remain the questions that have yet to be settled and are still subjects for debates. The
gravity of the problem has been accumulated with the fact how this aspect of life has
been and could be easily intruded with the advance of technology; which magnitude
has driven for the preparation of this thesis. The foundation of the thesis is the belief
that an individual as a person who lives has the freedom to do or omit about that
which 1s exclusively his — his private life. Hence I undertook the initiative to re-
examine the concept of privacy; initially with the intent to make appropriate
proposals to allow the application of such concept within the context of cyberspace.
As the research went further it became clear that the root of the problem is not with
the technology and how fast it evolves. The debates and confusions surrounding
privacy issues do not originate from the creation of new technology that makes
privacy intrusion or simply surveillance become so easy to affect. It all starts from
the very fact there is no unanimous understanding what privacy is and the law simply
cannot effectively protect a concept which is ‘abc’ to a person and ‘cde’ to another.
The matter 1s complicated further with the reality that nobody has really attempted to
draw the clear scope of privacy, not even Warren and Brandeis and the subsequent
writers who attempted to support or rebut their argument. The discussion
concentrated on looking for privacy foundation, the basis for privacy, without really

looking at 1ts very essence. In other words, the focus has always been why or how
privacy 1s protected (or the rebuttal to those) but not what is it to be protected. For
that reason the design for the thesis has undergone significant change and the focus is

shifted to fill up that gap. Instead of merely analysing privacy with the primary
intention to introduce the concept and test its applicability within the context of
cyberspace, which 1s merely one branch of the associated problems with privacy, the
thesis is dedicated to address the root of the problem and thus concentrates on

privacy as a concept that has a universal application. Such a radical change in the
design of the thesis is urged for the need to have a clear and universal concept of

privacy iIs more crucial as it is still lacking despite the fact that it is where the gist of
the matter lies and that is notwithstanding the call for legal recognition of right to

privacy had been started more than a century ago.



Before the discussion goes further, it is important to accentuate that any submission
made with regard to privacy throughout this thesis refers to that as an individual’s
freedom to do or omit what he chooses to his private life or about his personal matter
without any interference of others; subject always to fulfilment of the privacy
touchstones and the limitations as discussed in Chapter III. In simple words, privacy

really is the synonym of freedom of private life.

In this thesis, reference is made to the laws of the United States of America although
the emphasis will be the examination of the relevant statutes in the United Kingdom,
the English common law and the laws of Malaysia. Particularly the English common
law is chosen as the benchmark because that is where the common law originated,
being developed and subsequently introduced to the former British colonies. To a
great extent, the English common law is still being applied and to a lesser extent is
binding across the Commonwealth countries, including Malaysia. Nevertheless
unlike the United Kingdom, since its Independence Day Malaysia already has the
Federal Constitution; the supreme law of the land that codifies infer alia the
fundamental rights and freedoms of its subjects.” That leads to many other
differences: unlike the United Kingdom where parliamentary democracy system 1is
being adopted and thus conferring the supremacy to the Parliament,® the power and
conduct of the Parliament in Malaysia is subject to the Constitution; unlike the
British Queen, who can by herself make law by virtue of the prerogative, the Yang

Dipertuan Agung (which concept in relation to the Federal Parliament 1s the same as

the English concept of the ‘Queen in Parliament’) is created by the Constitution
whose powers derive from the Constitution and therefore the Yang Dipertuan Agung
cannot by himself make laws.” Further grounds for choosing Malaysia as the point of
comparison include the facts that although the common law of England is seen as the
most influential source of law in Malaysia and that most of the existing legislation in
Malaysia are either a codification of common law principles or an adoption of the
United Kingdom legislation, the local custom and usage, the official religion of the
country and the political orientation of Malaysia have driven the country to adopt
some legal measures which are exceptionally different than those existing in England

and other Commonwealth countries.® As a matter of fact, Malaysia is the only



Commonwealth country that consists of people of many different backgrounds,
cultures, races and religions which its Federal Constitution recognises but despite of
that the only religion that the Federal Constitution declares as the official religion of
the country is Islam.” The Federal Constitution also provides for further privileges
and special treatment applicable in matters related to Islamic religion'® while
expressly forbids any person, natural or legal, to question or challenge any part of
those provisions. Aside to that unlike other Commonwealth countries, Malaysia
uniquely applies a dual legal system whereby the federal legislation governs almost
all aspects of the subjects’ daily life such as contracts, torts, etc, while the state
legislation cover some matters of personal law for the Muslim subjects." The dual
legal system in Malaysia is further reflected by the existence of a wholly separable
Syariah courts system applying and enforcing the Syariah laws that parallel their
civil counterparts. Consequently the personal law that applies to an individual in
Malaysia depends on the religion such an individual professes.'”” Syariah laws of
each state regulate the personal laws of the Muslim subjects of such a state, while

others are subject to the civil law legislation or in the absence of the federal law on

the matter, by customs and usage."

In the United States of America, the legislature’s concern about privacy goes back to

1980." Prior to this, the Supreme Court of the United States of America had declared

and recognised the existence of the right to privacy.” Additionally, 1t 1s also argued
that the genesis of the right to privacy include the Ninth, Fourth and Fifth
Amendments of the constitution of the United States of America.' In contrast, there
has not been a single privacy legislation enacted by the Parliament in the United
Kingdom. It is not unexpected that several attempts have been made to invite the
courts in England to declare the existence of right to privacy either as part of the
common law'? (or rather equity) or as a result of the application of the European

Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR)"” in the country.” However, on several occasions the courts held that
English law does not recognise a general right of privacy,” while in other occasions
it was held so at least until 2 October 2000 when the Human Rights Act 1998 came

into force.” Without any intention to refute the contention of those who opposed the



notion for the general right to privacy nor any intention to support the proposition
that there has always been general right to privacy under the English common law,
the later part of this thesis will evidence that it really is an exaggeration to say that
the right to privacy is a concept that never exists or that the English judges never
recognise such a concept. At this juncture, it suffices to say there are some instances
where the English judges had accorded the existence of the right to privacy. In
Harman v. Secretary of State for the Home Department” Lord Scarman, with whom
Lord Simon of Glaisdale shared similar view, recognised that ... there is also the
general right of the citizen to privacy’. Bingham LJ, in R v. Inland revenue
Commissioners, ex parte T C Coombs & Co,* expressed recognition of the existence
of general right to privacy, citing that ‘[t}he general importance of protecting a
citizen’s privacy was recognised by all members of the House of Lords in Home
Office v. Harman ..., and such privacy is protected by article 8 of the European
Convention on Human rights’. In R (on the application of Morgan Grenfell & Co
Ltd) v. Special Commissioner of Income Tax, Lord Hoffmann noted that legal
professional privilege ‘... is absolute and is based not merely upon the general right
to privacy but also upon the right of access to justice’® (emphasis added). In Morris
v. Beardmore,*® Lord Keith of Kinkel, Lord Scarman and Lord Roskill accepted the
existence of a citizen’s right to privacy. However, it must be admitted that the
judgment of Lord Scarman, Lord Simon of Glaisdale and Bingham LJ formed only
dissenting judgment in the respective cases; Lord Hoffmann’s pronouncement in R

(on the application of Morgan Grenfell & Co Ltd) v. Special Commissioner of

Income Tax was merely made by way of obiter dictum and that Lord Keith of Kinkel,
Lord Scarman and Lord Roskill’s judgment in Morris v. Beardmore might be read in
the narrow context of one’s right to privacy in one’s home — not in the general
context, thus tending towards the proposition that it is seen as a settled law that there

is no general right to privacy under the English common law.

Similar to the position in the United Kingdom, there is no a single piece of
legislation specifically dedicated for the protection of privacy in Malaysia. However,
Articles 5 and 13 of the Federal Constitution may be relevant as those provisions

guarantee individuals’ right to personal liberty and to property respectively. Whether



there 1s or there is no such right to privacy being provided by the Federal
Constitution of Malaysia is an issue yet to be settled even though the opportunity to
analyse the matter had been brought to the superior courts in Malaysia. In Re Kah
Wai Video (Ipoh) Sdn Bhd,” Edgar Joseph Jr. was invited to deal with the issue of
right to privacy in Malaysia. However, his lordship abstained from giving any
opinion as to the existence of the right to privacy.”® With regard to the right to
privacy by virtue of the constitutional right to property, Callow J in PP v. Lee Sin
Long® held that ‘... [t]he privacy of a person in his home must be respected, and
cannot be disturbed unless first shown to proper authority that reasonable cause for
interference 1s warranted.” Hence, it is arguable that one’s fundamental right to
property warranted upon him — to a certain extent — the right to privacy.®
Nevertheless, as with Morris v. Beardmore, it is arguable that the provision is to be
read within the narrow context of individual’s right to privacy in his home and not in
the general context. The next alternative is to resort to the relevant common law
principles to found the basis for cause of action or claim for remedy in cases of
privacy intrusion. When common law remedy is sought on the matter, it may be
argued that since the laws in Malaysia usually follow that of the common law of
England; accordingly on the issue of privacy the position in Malaysia should be the
same as that in England.’® That may mislead even an able judge to hold the view
which is not necessarily accurate. This matter is further discussed in Chapter II. At
this stage it suffices to say that in the absence of binding precedent and enforceable
legislation, the Malaysian courts have the freedom either to adopt what might be
deemed as the more popular view in England, that there is no general right to
privacy, or to adopt the alternative opinion.”? That especially because unlike the
position in the United Kingdom, in Malaysia the fundamental rights of individuals
are safeguarded by the written constitution which is the supreme law of the land and

the close analysis and examination of the relevant provisions of such constitution

lead to the point where the right to privacy is arguably part and parcel of those

fundamental rights safeguarded by the constitution.*

Having said that the more recent trend (which does not necessarily represent the

current position) of the English common law refutes the existence of general right to



privacy, the commencement of the HRA 1998, however, has attracted the necessity
to examine and evaluate the scope of the right to privacy, most notably within the
context of an individual’s ‘right to respect for his private and family life, his home
and his correspondence’’ The magnitude of the issue is becoming more
complicated as, while providing some sort of remedy to the plaintiff in Douglas v.

Hello! Ltd (No.J),” Lindsay LJ suggested that the scope of right to privacy might

well be protected under the law of confidential information. While citing the 3
elements required in an action for breach of confidential information as laid down by
Megarry J in Coco v. Clark,* his lordship went further by holding that ‘[i]f there vs;as
an intrusion in a situation in which a person could reasonably expect his privacy to
be respected then that intrusion would be capable of giving rise to liability in an
action for breach of confidence unless the intrusion could be justified.”®” Such an
attitude, to broaden the scope of common law breach of confidence to give effect to
Article 8 of the ECHR that becomes applicable by virtue of the HRA 1998, was
subsequently followed.*® Therefore it becomes essential that the scope of both the
law of confidence and what may be claimed as privacy shall be critically analysed to

draw definite circumferences of both. Thus the research in this thesis focuses on the

following hypotheses:
1. If there 1s the general right to privacy, part of the law of confidential

information may overlap with what may be claimed as part of the right to
privacy namely information privacy. That notwithstanding the facts that not
every aspect of what may be claimed as privacy right is protected under the
law of confidential information and conversely not everything that is
protected under the common law principle of confidential information is

within the concern of the notion of privacy.

2. If there is no general right to privacy, the law of confidential information may
be of assistance especially because the demands for the protection of right to
privacy have concentrated on this aspect (information privacy). However the
law of confidence does not provide the protection to the extent that warrants

privacy protection. There are private aspects of an individual that will not fall

within the scope of the law of confidence, in particular those that an



individual wishes to do or omit about himself (physical privacy).
Consequently, if the research were to prove that there exists no legal
recognition to the right to privacy while there is the need to afford legal
protection for such a right, there would be a need to formulate a 'new'

principle of law that protects the aspects which would otherwise be protected

as right to privacy.

It 1s also a very interesting fact that although much has been said about privacy;, its
definition 1s still a subject of arguments.”® Wacks stated that: ‘[t]he long research for
a ‘definition’ of ‘privacy’ has produced a continuing debate that is often sterile and,

ultimately, futile.”® The research is undertaken not to prolong such debate; rather this

thesis attempts to exemplify the scope of the right to privacy, which this thesis argues

as being protected by virtue of Article 8 of the ECHR and, in the context of
Malaysian legal system, to examine if such a right may be recognized by invoking

individuals’ fundamental right to personal liberty and when appropriate of property
as protected respectively under Articles 5 and 13 of the Federal Constitution of
Malaysia. Ultimately this thesis aims to ask why legal regulation in the area that
people claim as ‘privacy’ has become necessary and offers the solutions to some
privacy related yet previously uﬁsolved problems by revisiting the concept, offering
what is deemed as the appropriate context, scope and limitation of privacy and the
tests to be deployed; presenting the evidence as to the inappropriateness of the
existing approach and what would be the proper one; and finally pointing out the

area for future research.

1.2 Thesis Outline

The thesis is divided into six chapters. Chapter I introduces the thesis and its

objectives, the outlines of the thesis and the introductory analysis of the subject
matter of the thesis. The discussion on the issue of privacy is started by looking at the
original sources of the right to privacy, its historical backgrounds and some
international statutory instruments that documented the right to privacy. The extent

to which privacy as a concept recognised within a legal system is being examined

within the context of England, as a constituent part of the United Kingdom, the
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United States of America and Malaysia. While much has been written on the legal
development on this aspect both in the United Kingdom and the United States of
America, relatively little has been written about the law on the privacy aspect in
Malaysia. As an introductory chapter by the end of Chapter I the thesis would have

introduced the thesis, the chapters of the thesis and the subject matter of the thesis.

Chapter II continues with the examination of the relevant existing laws in England,
including the United Kingdom statute law, and Malaysia. In the context of the legal
systems of the United Kingdom the HRA 1998 is the main statute being examined.
Hence, the review of Article 8 of the ECHR and its application particularly in cases

brought against the United Kingdom become inevitable. As for the examination of
the laws in Malaysia the Federal Constitution and the relevant legislation will be
examined. Some related matters are also analysed and criticized especially those
falling within the ambit of the notion of privacy — regardless the principles cited to
found the cause of actions. This chapter aims to report concisely the finding of the
analysis and examination thoroughly undertaken on the subject matter, to see the
sufficiency and detect any deficiency with the currently available legal principles
and/or the manner as to how the principles have been interpreted and subsequently
applied. The examination of the relevant legislation proves that to a certain degree
the right to privacy is recognised in both the United Kingdom and Malaysia, yet there

is still a need to sanction express recognition for the right to privacy for the reasons

detailed in this Chapter.

After examining the relevant existing legal principles, this thesis proposes the proper
concept of privacy. Chapter III attempts to provide the answers to previously
unsolved privacy related problems from the most fundamental one as to what privacy

is to the more complex issues as to the scope, limitations and how to substantiate a

cause of action based on the claim of privacy. Here the thesis offers the proper
concept of privacy, the tests to be deployed to determine its scope, the limitations on
the rights and how an intrusion to privacy occurs. As the concept of privacy is
refined and the scope privacy seeks to protect is delineated, the ultimate objective of

Chapter III 1s to show how the concept, when correctly construed and applied,
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provides for the proper protection in circumstances where other legal principles fail

to atford.

The common law of confidence is the subject of analysis and examination in
Chapter IV. The examination includes the analysis of the concept of the law of
confidence, the necessary elements for the cause of action for breach of confidence
and the scope of the principle under the common law of England and the application
of the same in Malaysia. Each element for the cause of action based on the law of
confidence is being analysed and also tested against the context of the notion of
privacy as this thesis advances. The emphasis of this chapter is to show the very
essence of the principle of confidential information while examining its likelihood to
be the substitute of privacy as has been suggested by some judges in England.

However, the analysis reveals and makes apparent that the law of confidence is not

the suitable substitute of privacy as it is neither meant to be one.

Chapter V analyses the two concepts: the notion of privacy and the law of
confidentiality in each respective context. Here, the scope of both privacy and law of
confidential information are being compared and scrutinized. It goes further by
testing the two concepts against the idea of human rights. This chapter elaborates
further why the law of confidence does not, and when accurately interpreted will not,

provide sufficient protection for privacy in its aspects as part of the human rights.

Finally Chapter VI concludes the analysis. Besides presenting the research finding,

this chapter make suggestions for future research and the proposal for any necessary

matters that need to be materialized to ensure that the individuals will be afforded the
right and respect they deserve for their private life — the sanctity of which arises from

the very nature of individuals as persons who live.

1.3 Privacy as a Right: An Introductory Analysis

The issue whether the right to privacy exists or otherwise is an issue typical to
countries where common law applies while at the same time such a country does not

have either an express provision in the legislation that sanctions the right to privacy

12



or that the courts within the jurisdiction of such country have yet to express its assent
for the recognition of such a right by way of interpreting the country’s constitution
that can be construed to such an effect. Here the concept will be analysed in term of
its acceptance and recognition in some legal systems namely England, the United
States of America and Malaysia. As Malaysia practices the dual legal system and
applies the Syariah laws on personal matters of Muslims, when appropriate,
reference will also be made to pertinent provisions of Al Qur’an, as one of the
sources of Islamic law in Malaysia. Even though the reference to Islamic law will be
minimum in this study," the reference will be useful to show that Al Qur’an, the
main source of law In Islam that was revealed more than 1400 years ago does
provide guidelines to safeguard the privacy of individuals, a palladium that many of
the modern legal systems are still lacking. Reference to the United States of America
law is also made in this chapter as the way privacy is judicially being recognised in
the United States of America is too important a matter to be excluded. However, the
reference to the law of the United States of America in the subsequent chapters of
this thesis will be done sparingly and only when necessary since the thesis
concentrates on English and Malaysian legal system and also because this research
aims to demonstrate that it 1s already high time to have express judicial or legislative
recognition of privacy, especially for the countries where such legal recognition is
still lacking such as England and Malaysia, but not in the United States of America
where generally the courts have sanctioned their recognition to the existence of such
right of privacy or even have the same being provided by legislation. That will be
dealt with shortly after the discussion on the original sources of privacy and how

‘privacy’ as a legal concept has been given some degree of recognition at

international level.

1.3.1 Original Sources of Right to Privacy
While it is essential to identify the scope of the right to privacy, it is also important

that one should look at the origin of the claim for such right. As stated earlier, the
first call for the recognition of the right to privacy was initiated by Warren and

Brandeis in the celebrated article ‘The Right to Privacy’ that was published in

13



Harvard Law Review. However, the roots of right to privacy go back to ancient

times.*?

The term ‘privacy’ or its equivalent is nowhere to be found in the Bible. Neither is

there any recommendation regarding privacy or prohibition against its intrusion.”
However there are biblical passages that can be interpreted as distinguishing a realm

of privacy. Milton Konvitz, as cited by DeCew, said:
Almost the first page of the Bible introduces us to the feeling of shame as
violation of privacy. After Adam and Eve had eaten the fruit of the tree of
knowledge, ‘the eyes of both were opened, and they knew that they were
naked; and they sewed fig leaves together and made themselves aprons’
Thus, mythically, we have been taught that our very knowledge of good and
evil — our moral nature as men — is somehow, by divine ordinance, linked
with a sense and a realm of privacy. When, after the flood, Noah became
drunk, he ‘lay uncovered in his tent,” and Ham violated his father’s privacy
by looking on his father’s nakedness and by telling his brothers about it. His

brothers took a garment, ‘laid it upon their shoulders, and walked backward
and covered the nakedness of their father. Their faces were turned away, and

they did not see their father’s nakedness.”*

Al Qur’an, on the contrary, has express regulations on privacy; and such provisions
do secure upon individuals the freedom upon their private life. Islamic law regards
privacy as a value which sanctity is highly recommended and its intrusion is
condemned. To safeguard privacy Islam regulates the matter in two directions:
namely that which are directed to the individual by recommending the individual to
undertake reasonable steps to guard his privacy;* and secondly that which are
directed to others, by drawing the lines of what can and cannot be done as a respect
to other’s privacy and also by prohibiting others from transgressing that.* In
furtherance to that Islamic law recognises and protects both the physical and non-
physical aspects of privacy. For physical aspect of privacy, Islam prohibits entrance
to another’s premises without the owner’s permission.*’ It is also prohibited to spy
upon another’s premises and even if one is invited to come to a person’s house, the

invitee should stay in the premise merely for the purpose he is invited and not to stay
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longer than necessary.*® As a matter of fact, Islam recognises the existence of this
right even among family members by setting the rules that any adult member of the
family must ask for permission before entering the room of other adult at any time.*
As for minors, they must ask for permission before entering any adult’s room during
certain period, namely before the morning prayer, and when an adult puts off clothes
at midday in summer, and after the prayer of the nightfall; as these are three times of

privacy.>

As for the non-physical aspect of individual’s privacy, confidentiality 1s not the only

aspect that is protected. Islam prohibits eavesdropping,’ defamation,’® spying on

each other, backbiting® or speaking ill of each other.>® The protection afforded by
[slamic law 1s wider than the protection afforded by the known and well established
cause of action for defamation in English legal system. Islamic law prohibits

individuals to defame others and such prohibition applies even if the defaming
statement is true.” This is outside the ambit of the English defamation law that

accepts ‘truth’* as the defence in an action for defamation, no matter how

embarrassing it might be or how malicious the intention was.

Christianity and Islam are the two religions with most followers on the earth;*’
consequently the Bible and Al Qur’an are the holy books that found the faith of more
than half of the world population. Since both the Bible and Al Qur’an recognise

individual’s right to privacy, it is safe to say that these sacred sources of law provide

for the recognition of individuals’ right to privacy and promote such a notion too.**

1.3.2 Historical Background

Despite the unsettled argument on whether there should be general law protecting the
right to privacy, in the United States of America the legislature had acted in response

to the concern about privacy. In 1980 the Privacy Protection Act 1980 was enacted.

However, the United States of America government prefers to take a sector-based
approach. Thus, for example, instead of providing one general statute that provides
for general protection of personal data, there are several legislation which regulate

different kinds of data. To mention a few, the Health Insurance Portability and
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Accountability Act (HIPAA) has been enacted to deal with protection of health
information; the Gramm-Leach Biley Act (GLB) governs financial privacy
provisions; the Children’s Online Privacy Protection Act (COPPA) is meant to
regulate the privacy of children under the age of 13 and the Electronic
Communications Privacy Act (ECPA) limits the circumstances under which federal

and state governments may access the contents of transactional data in both real time

communications and stored communications.

In the United Kingdom, Lord Mancroft had introduced Rights of Privacy Bill in

1961. In 1968 Mr Anthony Lester proposed, inter alia, that a bill of rights to be
enacted.” In 1969 Mr. John MacDonald Q.C. advocated a bill of right enforceable in

ordinary courts. Based on that, Lord Wade called for the House of Lords’ attention to
‘the need for protection of human rights and fundamental freedom ... and to the
threat of personal privacy resulting from technological advance...”® Since then the
debate continued on whether or not a bill of rights was needed. The debate has come
to an end with the enactment of the HRA 1998 with the purpose ‘to give further

effect to rights and freedoms guaranteed under the European Convention on Human

Rights’.

Perhaps many human rights related issues find the answers in the provisions of the

HRA 1998 when read together with the ECHR. However, the judiciary’s attitude
towards the issue of privacy complicates the matter, in particular the tendency to read
the provisions of the HRA 1998 within the context of the existing common law
principles. There is nothing in the HRA 1998 or the ECHR that explicates the
protection for the right to privacy. However, Article 8 of the ECHR requires that an
individual’s right to private and family life must be respected and forbids
government intrusion to that aspect. That has been accepted as to sanction

individual’s right to privacy. Nevertheless its local application is not without

problems and there are arguments against the idea to interpret Article 8 as providing

the general umbrella for the right to privacy.®
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In Malaysia, on the contrary, privacy has never been given serious consideration
despite the existence of the constitutional provision that prohibits the deprivation of
one’s personal liberty. It should be noted that there has been no initiative put forward
to introduce a legislation to protect the right to privacy. Even the initiative towards

enacting Data Protection Act, the legislation which to a certain degree will provide
protection to privacy, 1s leading to nowhere. The first draft for that bill was presented

for the public comments after 1998. In year 2000 it was announced that the draft was

revised and further announcement made declaring that the draft should be ready in
three years time and the so called ‘2003 Bill’ would be made available for public

comment. Time has lapsed since then and there has been no indication that the

government will have the legislation enacted in near future. Similar hesitation is also
shared by the Malaysian judiciary. With the exception of the case of PP v. Lee Sin
Long,* until recently the courts in Malaysia did not wish to express its view as to
whether or not privacy has had any room within the Malaysian legal system. More

details on this matter are discussed in Chapter II.

1.3.3 International Instruments

The right to privacy is recognized as a fundamental human right as expressly
provided in the Universal Declaration of Human Rights® and the International
Covenant on Civil and Political Rights (ICCPR).* The General Assembly of the
United Nations on 10 December 1948 adopted the Universal Declaration of Human
Rights.” Works on the International Bill of Rights was undertaken but it was done
with deliberate delay® and as a result, the International Covenant on Economic,
Social and Cultural Rights®” and the ICCPR were only opened for signature,

ratification and accession by 16 December 1966 and came into force on 3 January

1976 and 23 March 1976 respectively.

Article 12% of the Universal Declaration of Human Rights states that: ‘[n]o one shall

be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the

right to the protection of the law against such interference or attacks.”” Almost
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similar, though not identical provision provided in Article 17 of the ICCPR. It reads
as follow:

1. No one shall be subjected to arbitrary or unlawful interference with his

privacy, family, home or correspondence, nor to unlawful attacks on his

honour and reputation.

2. Everyone has the right to the protection of the law against such interference

or attacks.
In those two international instruments, the term ‘privacy’ is expressly used. Even
though the term ‘privacy’ is not defined anywhere in both instruments and thus the
scope of protection is not explained with certainty, those two instruments do
acknowledge the existence of individual’s right to privacy and prohibit arbitrary or
unlawful interference with such a right. Unfortunately the existence of those
international instruments does not automatically guarantee the availability of legal
protection for individual’s right to privacy at the national level. The applicability of
each instruments will be further analysed below; however, generally the stance is
this: in the absence of statutory incorporation and unless the international instruments
embody generally recognised principles of customary international law, in the United
Kingdom unincorporated international instruments are not part of the law of the land
and therefore cannot be directly relied upon by individuals before the domestic

courts.” It is very likely that the same is also the case with Commonwealth countries,

including Malaysia, because they owe the origin of their law from the English

common law.”

As a matter of fact, although the Declaration of Human Rights expressly had
acknowledged, if not established, the existence of the human rights and freedoms as

set out therein, it meticulously had avoided any reference to the corresponding
obligations of the State. That coupled with these facts clarified the proposition.
Nothing in the Charter of the United Nations expressly requires that Members of the

United Nation shall observe human rights and freedom™ and similarly the
Declaration of Human Rights does not make it mandatory for the Members to make

ratification or accession to the Declaration or in any manner adopt the provisions

thereto or incorporated the same as part of the national law of the Members. The
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Universal Declaration of Human Rights has become just a yardstick by which to
measure the degree of respect for, and compliance with, international human rights
standards. The Declaration was not intended to be a legal instrument. Even the
Preamble to the Declaration expressly proclaims that the Declaration functions ‘as a
common standard of achievement for all peoples and all nations.’” Likewise the
Universal Declaration of Human Rights has no application in the Federation of

Malaysia, as the government has expressly declared, unless the corresponding rights

are recognised by the Federal Constitution of Malaysia.”

The ICCPR, which by its nature is multilateral convention, 1s binding only on those
States which have accepted them by ratification or accession. Malaysia has not
ratified or accessed to it; thus, Malaysia is neither bound by provisions of the ICCPR

nor required to ensure compliance with the provisions thereto. In 1976 the United
Kingdom ratified the ICCPR.” However, treaty obligations binding on the United
Kingdom under international law can only be directly enforced as law within the
United Kingdom if they are given legislative effect.”” The ICCPR provides that
where not already provided for by existing legislative or other measures, each State

Party to the ICCPR undertakes to take the necessary steps, in accordance with i1ts

constitutional processes and with the provisions of the present ICCPR, to adopt such
laws or other measures as may be necessary to give effect to the rights recognized in
the ICCPR.” Until then, the ICCPR will have no binding effect and thus, unless and
until legislation has been enacted to give effect to the provisions of the ICCPR,

individuals in the United Kingdom cannot argue that the ICCPR has an automatic

application in the United Kingdom and that any individual in the United Kingdom

enjoys the rights as conferred thereto.”™

Meanwhile in 1949 the Council of Europe was founded.” One of the Council’s first

tasks was to draft a legally-binding human rights convention for Europe, conferring
enforceable rights upon individual against sovereign states.” In May 1948 the
‘Congress of Europe’ adopted a ‘Message to Europeans’ stating that: ‘“We desire a
Charter of Human Rights. We desire a Court of Justice with adequate sanctions for

the implementation of this Charter.” In February 1949 the International Council of

19



the European Movement approved a ‘Declaration of Principles of the European
Union’ which stated that ‘[n]o state should be admitted to the European Union which
does not accept the fundamental principles of a Charter of Human Rights and which
does not declare itself willing and bound to ensure their application.’® Despite the
proposal, the Council decided not to include the subject of human rights on the draft
agenda proposed for the first session of the Consultative Assembly. The pressure
from the Consultative Assembly however impelled the Committee of Ministers to
agree to include the subject as part of the Assembly’s work.* Finally in August 1950
the Council adopted the ECHR, which came into force in 1953.* It sets out a list of
rights and freedoms which States are under an obligation to guarantee to everyone

within their jurisdiction; among other things the right to respect for one's private and

family life and correspondence.®

However as it has been discussed earlier there is a problem with the local
enforcement of an international instrument in the absence of domestic laws
incorporating the same.” The ECHR is an international treaty to which the United
Kingdom has become a party. ECHR provides for one system of European human
rights protection enforceable by legal means before the ECtHR,* but it does not
automatically become part of municipal law in the United Kingdom and is not
binding the courts in the United Kingdom without statutory incorporation.”” As Lord
Lester put it: ‘[f]Jor the courts to require ministers to comply with the Convention in
performing their public functions would involve a violation of the constitutional
separation of powers, by incorporating the Convention through the back door when
the Parliament has refused to do so through the front door.’®® Likewise in Marckx v.
Belgium the ECtHR held that the Court judgment is essentially declaratory and
cannot of itself annul or repeal inconsistent national law or judgments.*” That being
the case, it 1s appropriate to say that the ECHR had only gained its full legal effect in
the United Kingdom on the 2 October 2000 when the HRA 1998, the municipal law

incorporating the ECHR, came into force.™
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1.4 The Notion of Privacy: Concise Analyses

One of the issues that complicates the notion of privacy is that the understanding of
the concept of privacy is not unified. The aspects of privacy, its scope and its nature
will vary from one locality to another or from a society to another, depending on the
culture, custom, moral value, etc of a particular locality or society.” As a matter of
fact, while this thesis is submitting that privacy really is an individual’s freedom to
do or omit what he chooses to his private life or about his personal matter without
any interference of others which however limits its application within the ambit of
such an individual’s private sphere, an approach which has been adopted by the
judiciary in New Zealand;™ the judiciary in Canada,” the United States of America®
as well as the ECtHR” have adopted a scope wider than that so as to find that in
some aspects privacy exists even when private activities are undertaken in public for
as long as such activities are not of public’s concern. The general perception in
England, on the other hand, has a much narrower view by associating privacy with

secrecy, the point which is discussed in 1.4.1.

With that in mind, an idea of what the right to privacy embraces may become clearer

by analysing certain aspects of behaviour.

(i) Abortion

In the United States of America for example, it was held that the right to abortion is a
matter of one’s right to privacy.” When tested against the notion of privacy as
proposed in this thesis, i.e. an individual’s freedom of private life, abortion will
affirmatively be considered as a woman’s privacy if and only if it is seen that a
woman’s decision to terminate her pregnancy is considered as a personal matter
which, if read in conjunction with the first privacy touchstone, entails such a decision
does not affect any other individual but herself.”” The common law does not regard

foetus as having any right as an individual,” consequently it may be argued that
privacy embraces abortion within its ambit and as such a pregnant woman should

have the freedom to choose whether to keep or terminate her pregnancy at any stage
and in any manner she wishes. However that is not the case in England, as the

Offences Against the Person Act 1861 in sections 58 and 59 respectively makes
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administering drugs or using instruments to procure abortion and procuring drugs,
etc. as an offence.” Neither is it in Malaysia, as the Penal Code prohibits both
abortion and attempt to affect abortion.'® Thus illustrates the point that in this aspect,

privacy differs in the United States of America from that in England and Malaysia.

On the contrary, Islamic law recognises the individuality, and thus warrants some
rights upon individuals,'” from the very moment they are formed in their mothers’
womb.'” That follows that abortion, within the context of Islamic law, cannot be
argued as the sole privacy matter of the expectant mother as her decision will affect

another individual that is the foetus. Hence except when the abortion is necessary

such as when its continuation may endanger the expectant mother’s life, it is
prohibited by Islam;'® and a Muslim woman is morally not allowed to abort on the
excuse that it is part of her right to privacy. Consequently, to enact a law that

prohibits abortion on Muslims should not violate a Muslim’s right to privacy.'

(ii) Clothing

The right to decide what one wishes to wear or not to wear has always been
considered a petty matter that is not worth sanctioning the recognition for the right to
privacy. However, the public response following the French Government initiative to
ban ‘signs and dress that ostensibly denote the religious belonging of students’ in
public elementary and high schools proves that it was not too petty a matter that does
not need any consideration.'” Based on the proposition that the right to privacy, as an
individual’s freedom of private life, entitles a person to do what he likes to his person
within the private sphere, an individual has the right to decide what to put on his
body. Any unjustified restriction, even done through legislation, will amount to a
privacy intrusion and should not stand. Unless and only if the legislation that has the
effect of restricting what otherwise is an individual right to privacy is based on
justifiable basis and meets the necessary conditions for imposing such a restriction,

no one may dictate to another what to and not to wear. Therefore the right to wear
veil or the choice of a woman to cover any part of her body as she wishes in a

manner that does not cause any effect to others should be part of a person’s right to

22



privacy in Malaysia, the United States of America and the United Kingdom for there

1s no any law that has declared such a conduct as unlawful.

In Hajjah Halimatussaadiah Binti Kamaruddin v. Public Services Commission,
Malaysia & Anor'® the constitutionality of the civil service regulation restricting the
use of certain apparels was challenged for being unconstitutional. When translated to
English, paragraph 2.2.1 of Service Circular No. 2 of 1985 reads: ‘... However,
"jeans", "slacks", shorts and any dress covering the face are not permitted to be worn
during work.” The challenge was restricted to the specific prohibition against
covering one’s face that was challenged as amounting to interference with the
appellant’s freedom of religion as guaranteed by Article 11 of the Federal
Constitution. While accepting the view ‘that Islam as a religion does not prohibit a

Muslim woman from wearing, nor requires her to wear a purdah’'”’ the Supreme

Court further accepted that:

The hijab in Islam is rooted in a more general and basic issue. That is,
Islamic precepts aim at limiting all kinds of sexual enjoyment to the family
and the marital environment within the bounds of marrnage so that society is
only a place for work and activity. It is opposite of the western system of the
present era which mixes work with sexual enjoyment. Islam separates these
two environments completely... Clearly, those nations which came to accept
Islam were following their own customs because Islamic precepts did not

say it was obligatory to display the face, except in the haram. Nor did they
say it was forbidden to cover the face, it gave a choice. It left it up to the

various nations to practise their own customs of hijab if they so desired...
History shows that non-Arabs felt it was obligatory to cover the face. Thus

this custom of covering the face, as we find it now, is not a custom of the

Holy Prophet and the Imams.'®

Thus the appeal was dismissed as the restriction was not seen to have interfered with
the appellant’s constitutional right to practise her religion. In the light of the Supreme
Court’s decision it is appealing to see if the same conclusion would be reached if the

claim were instead based on the interference to the appellant’s right to privacy. In

such a situation, the court would have to adopt a rather different approach. In that
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case the focus was to see whether the constitutional right to practise a religion has
been infringed by the restriction which was answered in negative. If the right to
privacy were the issue, the court would have to examine if such a restriction to one’s
freedom of private life — in this case the choice to create the private sphere over the
appellant’s face — was lawful and justifiable. Consequently the outcome might also
be different. While it is not obligatory to cover one’s face — and thus prohibition of
that does not interfere with any aspect of Islamic teaching, the choice whether or not

to cover one’s face 1s a matter for an individual to choose and not for the state to do

so on his behalf without his consent and without any acceptable justification.

In a country which constitution declares Al Qur’an as its main source of law, such as
some countries in the Middle East, any prohibition in matters upon which Islam
allows choices to its followers, such as the recommendation to wear veil, would not
be lawful and should not be of effect. That is because, for example, Al Qur’an gives
the freedom to women to wear veil, the freedom that cannot be taken away by a
country that binds itself by Al Qur’an.'” The same argument may also be applicable
to Christian women although in a narrower context: to cover the head while attending
churches.''® Otherwise there is nothing to prevent the government of a country from
introducing a law to prohibit the use of veil or to wear any dress as compliance to
any religious teaching, provided it is shown that such regulation is necessary in
democratic society to preserve the public safety and that such regulation 1s
proportional with the goal the restriction seeks to achieve, the justification that has

been resorted by the French Government; without which such restriction will amount

to interference of individuals’ right to privacy.

Conversely, as the right to choose what not to wear is also one’s individual
preference, a restriction that demands women to wear a veil without a proper
justification also amounts to an interference with the right to privacy. Even an
Islamic country cannot make such a restriction without founding the same on
justifiable and acceptable basis, such as to maintain and preserve the public order.
Although Islam does encourage women to guard their modesty by among others

drawing their veils over their bosoms, failure to observe such guidance is not
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described as an offence and has not been made punishable by Islamic Law. As a
matter of fact, Islam does not impose any compulsion on a matter of religious
practices, not among the believers''! moreover to others.!'? Unlike the matters which
touch the aspect of an individual in its relations to other persons or the public for
which the regulations and consequences are made clear and enforceable by and
among the fellow humans; matters which are exclusively religious in nature are
prescribed and explained as guidelines or what are supposed to be good practices in
life. The latter 1s a matter that one owes towards nobody but his Creator. Only God
can decide on that matter and fellow human being cannot undertake such task and
attempt to enforce his values upon another. Hence any attempt by the legislature of a
country to ban or to command the use of certain attire may be challenged as the
intrusion of individuals’ right to privacy. Unless it 1s shown that such prohibition or
order 1s justified or necessary to preserve the national security or public safety and
the goal it aims to achieve justifies such restriction and that the restriction is useful,
indispensable and proportional to the established goal, such law may either be
struck, quashed or declared void or incompatible with the relevant human rights
legislation and there shall be a call for such legislation to be either abolished or
amended whichever 1s deemed appropriate. On the contrary, it 1s arguable that the
government of a country which declares Christianity as its official religion may
impose certain restriction regarding its subject’s apparel that either gender should not
wear the apparel of the opposite gender. That argument may arise as the Bible uses
the strict prohibition on the matter'” unlike Al Qur’an which verse in relation to veil

for women is worded in ‘suggestion’ like manner.""

(iii) Suicide
Suicide is usually thought to be a matter exclusively within one’s privacy'” and may

be so argued if the notion of freedom of private life includes the right to terminate

the private life. However, the perception is not universal. Islam forbids suicide as it
also forbids any act that ‘destroys’ or harm oneself even when it is done voluntarily

to himself without affecting others;''® although quite the contrary, the Bible has
recorded instances where suicide has been or would have been chosen to end a

frustration.'” While it may not make sense to make suicide as an offence because the
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offender cannot practically be subjected to any punishment upon the completion of
suicide,'” the attempt to do so may be made punishable — provided such a restriction
1s based on justifiable and acceptable basis. As a Muslim is not allowed to end his
own life, even on the basis that such a decision is purely of private matter, a Muslim
country may make a ruling prohibiting suicide and an attempt to do so. Until 1961,
under English criminal law suicide was a crime and thus when one failed to
successtully ‘murder’ himself, one had nevertheless attempted to commit an offence
and thus such failure was made punishable. The Suicide Act 1961 decriminalised the
act of suicide so that those who failed in the attempt would no longer be
prosecuted.'” In Malaysia, suicide has never been made an offence although the

attempt to commit one 1s, as a matter of public policy, a crime and punishable under

the Penal Code.'?

(iv) Eating and Drinking

One’s meal and/or drink preference may be too small a matter for a government to
regulate. It will fall within the ambit of privacy as what a person chooses to let into
his body is entirely his personal matter and thus its exercise falls within his freedom
of private life. However it shall also be noted that different society has its own

culture related to that and may have an attitude towards the matter different from that

of others. Thus, for instance, taking alcohol openly may be something usual in the
western country but not in a more traditional Asian country especially as among the

Muslim inhabitants of such country. A Muslim, for example, is not supposed to take

alcohol. Yet, as a matter of privacy, an individual’s freedom to choose what to do or
omit about his private life, it is for an individual to decide whether to disregard the
teaching of the religion he allegedly professes or to abide by the same. Hence if a
Muslim has consumed alcohol in the privacy of his house, for instance, and a

journalist surreptitiously takes his picture then threatens to publish such fact, in
countries where privacy is a recognised legal right such an individual may apply for
injunction to prevent the publication of the facts that infringes his privacy. That

should be so even if the picture merely shows the man, instead of taking an alcoholic

drink, was having a glass of water within the privacy of his kitchen.
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Privacy, however, is not an absolute right. If there exists a law that prohibits Muslims
from consuming alcohol and yet that has been disregarded, the publication of such
fact will not be prevented as the existence of such prohibition negates one’s
expectation of privacy on the matter. Hence privacy may not offer a shield to a
Muslim subject in Malaysia where numerous state laws have forbidden the
consumption of alcohol by Muslims'' but it may in Indonesia for the absence of
similar prohibition in the country. To similar end, the right to privacy may also be
limited by a legislature of any country by enacting the law prohibiting any Muslims
or Jews to consume swine, for example, on the argument that such prohibition is

necessary as protection of morals of Muslims or Jews.'* But an attempt to affect the

same on people who have not accepted the Muslim or Jewish teaching will interfere

with an individuals’ right to privacy.

(v) Sexuality

In a more concrete situation the privacy of sexuality will also vary from one country
to another. The 1ssue of homosexuality or lesbianism, same gender marriage, pre
marital, outside marital or extra-marital sexual intercourse are just a few examples of
activities that are usually considered as private matters in most western countries,'”
but considered as an offence in some other parts of the world."* It is thus apparent
that the western countries accept that consensual adults’ sexual relations are
considered private and the government should not intervene on that. While
promoting privacy to ensure individuals freedom of private life, Islam does not give
absolute freedom to the Muslims so as to allow Muslims to behave in whatever
manner they wish without taking into account the consequence of such act. While
individual’s privacy as against ill-will of others is well guarded in Islam,'® privacy
cannot be exercised in such manner that may harm or destroy the value of the
family.'”® Thus, homosexuality is regarded as evil,'” so is adultery,'” or sex with
animal/bestiality'® — as only marital sex between the married couple is permitted in
Islam."® The Bible also speaks strongly against the same gender sexual intercourse, '’
adultery,'’? sex before marriage,'” or fornication in general. It is therefore obvious

that, whether or not those aspects are considered as aspects of individuals’ sexual
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privacy, is a very subjective matter that depends on the applicability of factors as

well as the availability of relevant laws or regulations in a locality.

Those are but five aspects of behaviour that usually come within the ambit of
privacy: abortion as a woman’s personal decision to terminate her pregnancy; one’s
clothing, food or drink which are matters of personal preference; suicide as a
person’s decision to end his life; and one’s sexuality which is a matter very personal
in nature. Although the culture, customs or moral values that apply in one locality
may give different perception on those aspects as compared to the same in other area,

taken on their face value those aspects relate to what an individual may choose to do
or omit to himself and are usually regarded as private matters. It is submitted that
unless proven otherwise and subject to its exercise within a private sphere, such
actions of individuals which results are directed towards the individuals themselves
are matters of such individuals’ privacy, matters that fall within individuals’ freedom
of private life. Therefore, unless being affected on a lawful basis, any interference
with the same should be regarded as privacy intrusion. That, of course, subject to the
satisfaction of the touchstones of privacy as suggested in Chapter III, 3.3.1 and the

limitations of privacy as delineated in Chapter 111, 3.4.

While there are many other instances where the concept of privacy may differ
between one locality to another, one custom to another, etc, this chapter will look at

the perspective on privacy in England and Malaysia and the existing treatment being

afforded thereto.

1.4.1 Privacy in the English Law
In England the main contention brought against the idea to afford legal protection to

privacy is that such a principle is already governed under the existing common law
of confidence."”* The other equally known reason is that it is not proper to afford
legal protection of privacy which concept is not fixed as legal protection cannot be
conferred to cover uncertainties.””” Both of these grounds indicate one point: that to
the English privacy is very much about the ‘right’ to protect ‘personal information.’

As a response to that, there are two main points to be highlighted: namely that to
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equate privacy with secrecy is a general misconception as privacy really is freedom
of private life and not merely the right to secrecy or confidentiality; and secondly,
privacy is not and should not be seen as a ‘right’ in the sense as though it is a mere

‘entitlement’ or ‘privilege’ rather than it is as one of an individual’s fundamental

human rights.

(i) Privacy v. Secrecy

It 1s not uncommon that people associate privacy with confidentiality." In fact one
of the often quoted definitions of privacy and among the influential one as offered by
Westin implies that as he said that ‘privacy is the claim of individuals, groups of
institution to determine for themselves when, how, and to what extent information
about them 1s communicated to others.”””” When one talks about privacy, one will
easily (if not automatically) associate the context within the latitude of secrecy'® as
much as people will associate any legislation that protects individual personal data
with privacy legislation. Consequently it does not come as a surprise if the idea of
having legal protection for the right to privacy is being resisted as there is the belief

that the law of confidential information provides sufficient protection for the aspect

of privacy.

However careful analysis of the concept of privacy proves these: first that the notion
of privacy covers the scope wider than a mere informational privacy; and second,

even within the context of informational privacy such as that proposed by Westin,

there is an important distinction: secrecy law forbids the disclosure of information

whereas within the context of privacy the disclosure is at the discretion of the owner
of such data or information.”” One’s decision to make public any of his personal
secrets is in reality an exercise of one’s freedom of private life; although as the

consequence of such act the person waives any subsequent privacy claim upon that

particular secret he has chosen to disclose publicly.

As with the former, Lord Nicholls of Birkenhead correctly noted in Campbell that
‘an Individual privacy can be invaded in ways not involving publication of

information. Strip-searches are an example.’'* It is obvious that privacy is not solely
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about protection of information. The idea of privacy as this thesis advances is to
ensure individual’s freedom upon his private life and not merely to protect some
aspects of 1t and allow others to intrude upon the rest. Privacy encompasses a wider
scope of individuals’ interest and should not be restricted merely to one’s exclusive

control over his personal information. At this point, it is worth to cite what Kent

Greenawalt emphasised on the matter:

- There are some situations where disclosure of information is involved in a

loss of privacy but it is not the only element, or even the primary element, in
the invasion of privacy... A person who is raped or brainwashed has
suffered an extreme loss of privacy, and any information the intruder may

have obtained is quite incidental to the major harm. An unwanted police
search of one’s home is disturbing to familial privacy entirely apart from
whatever information the police discover. Thus loss of control over
information may often occur as a consequence of an intrusion that is
independently disturbing to one’s sense of privacy....Another whole aspect

of privacy which the Westin definition does not touch is the freedom to

make choices about one’s behaviour in respect to private matters. ..... The
‘privacy’ that is primarily involved in these cases is not freedom from
unwanted disclosure of information of freedom from actual intrusion into a

private situation, but freedom to live as one wishes in respect to certain

private activities.'"*!

The elements that distinguish privacy from the law of confidence are the subject
being discussed in Chapter IV and further discussed, in their relation to human rights,
in Chapter V. At this stage it suffices to note that the fundamental difference between
the two is this: it does not matter whether the information or data are personal or
otherwise, the principle can be invoked to protect the confidentiality of the
information or data; while on the other hand for a person to invoke the right against

disclosure of information or data on the basis of privacy intrusion, it has to be shown

that the information or data so disclosed are of a personal nature and not otherwise.

Another matter that shows that privacy is not about secrecy is that the right to
privacy will include one’s discretion to publish any part of his private facts. When

one opts to reveal some personal information to public, he does so i1n the exercise of

privacy. Although the public disclosure of private facts makes such facts no longer
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‘private’, such publication is an exercise of one’s privacy right. And when such
disclosure is not made publicly, the privacy remains and such individual retains his
control over such information. By way of analogy if a legislation were to be
introduced that, inter alia, prohibits individuals from disclosing some kind of private
facts or disseminating the same to others, such legislation - unless legitimately and
lawfully justified - may be construed as amounting to intrusion of privacy in the
sense that it would restrict and limit the individuals’ freedom to decide for himself
whether or not to disseminate or publish anything about his private facts. On the
other hand such legislation would not in any way be contrary to the principle of law
of confidence and would definitely preserve secrecy. That exemplifies that privacy is

not only about secrecy or protection of confidential information.

(ii) Privacy: Freedom v. Subjective Right

In Kaye, Brooke LJ expresses that the basic principle that English law has
historically been based upon freedom, not rights. Although it i1s argued that the
concept of sovereignty of Parliament (acting in place of the monarch) disables the
English subjects to possess fundimental rights, it is well accepted that individual’s
liberty does exist as supported by two principles: that an individual may say or do as

he pleases provided he does not transgress the substantive law or infringe the rights

of others; and that public authorities (including the Crown) may do only what they

are authorised to do by some rule (including the royal prerogative) or by statute.'*

This thesis argues that privacy as freedom of private life is part of an individual’s
human rights. The term ‘human rights’ refers to those fundamental freedom and
rights that each person possesses by virtue of nothing more than an individual’s
status as a human being.'"* This point is further elaborated in Chapter III of this
thesis. At this stage, it will be adequate to concisely state that as with other types of

freedom, privacy does not demand an exhaustive definition that depicts its exact
nature for it to be afforded with the legal protection it deserves.'* The anxiety that
such broad concept may lead to indefinite claims to be brought before the courts of

law should not be reason to reject legal recognition to privacy altogether. The same

concern also applies to other types of freedom, including the freedom of life,'*
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freedom of thought, conscience and religion,'* freedom of expression,'¥’ freedom of
association,'® etc, each of which does not have exhaustive definition nor definite
scope yet these freedoms, unlike the right to privacy, have been warranted with the

legal protection and their existence have never been questioned nor challenged.

If 1t 1s accepted that the concept of privacy is equal to freedom of private life, the
concern that affording legal protection to privacy will open the room for abuse and
lead to many uncertainties is superfluous. As with any other types of freedom, the
protection of privacy is never absolute. The right can be restricted when some

conditions are met.'*” An example of such conditions can be found in paragraph 2 of

Article 8 for the ECHR, which read as follow:
There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a

democratic society in the interests of national security, public safety or the

economic well-being of the country, for the prevention of disorder or crime,

for the protection of health or morals, or for the protection of the rights and

freedoms of others.

Besides, there are many other factors that will minimize the availability of privacy
protection in England including the current attitude of the government, legislature

and the judiciary towards the notion of privacy, the arguably limited scope for the
application of the HRA 1998, and the existence of the laws that further allows wide
range of interference to be effected on individuals that otherwise amount to violation
of individuals’ right to privacy, such as the Terrorisms Act 2000, the Anti-Terrorism,

Crime and Security Act 2001, the Prevention of Terrorism Act 2005 and the recently
Terrorism Act 2006.

As conclusion, it can be said that there are two common misconceptions when
privacy 1ssue 1s put on the table. To straighten the matter, the response is two-fold.
First, 1t 1s undeniably a common misconception to equate the notion of privacy with
that of secrecy as privacy includes aspects much wider than a mere informational one
and that even the right to disseminate private facts is part of privacy while the same

will definitely fall beyond the scope of the idea of secrecy. Second, it is also

32



unwarranted to ‘curb’ the right to privacy as a mere privilege or entitlement as
opposed to the fundamental right and individuals® freedom of private life. As with
other type of freedom, privacy does not require a strict and definite definition to
clearly and specifically spell out what comes within its scope and what does not.
After all the right to privacy is not an absolute right. Despite all the concerns about
the possibility of abuse if legal recognition is to be afforded to the right to privacy,
there are more than enough factors in England that will only allow for a diminutive
room for the right to privacy. As it will be shown as the writing progresses there is a
seed of hope and it 1s also inevitable that it is just a matter of time for the notion of

privacy to gain express legal recognition in England.

1.4.2 Privacy in the United States of America

It is generally accepted that Warren and Brandeis initiated the call for the legal
recognition of the right to privacy. In their article Warren and Brandeis attempted to
show that privacy 1s a common law right because, they argued, the common law has
always recognised that an individual shall have full protection in person and
property. The nature and extent of such protection, however, needs to be defined
anew from time to time to meet the demands of the society. Prosser later suggested

the codification of principles of privacy law" which Prosser subsequently entered

into the Second Restatement of Torts at §§ 652A-6521 (1977).

In the United States the notion for privacy initially called for legal protection against
the unauthorised use or publication of personal data or sensitive information."
Within such a context, the right to privacy was deemed to imply an individual’s
power to control what can be made public about himself. The scope for privacy,

however, has been widened since then. The following cases law have expanded the
scope of privacy although the expansion ensued on subject to subject basis. In
Griswold v. Connecticut, the appellant, in his capacity as Director of Connecticut’s
Planed Parenthood League, gave out information, instruction and medical advice to
married persons regarding the use of contraceptives. Connecticut law forbade such
activity as it also prohibited married couples from using contraceptives devices. The

appellant was arrested and convicted for violating that law. Upon the appeal, the
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Supreme Court held that though the Constitution does not explicitly protect a general
right to privacy, the various guarantees within the Bill of Rights create penumbras, or
zones, that establish a right to privacy. It was held that when read together, the First,
Third, Fourth, and Ninth Amendments create a new constitutional right that is the
right to privacy in marital relations. The Connecticut statute was found to be in
contlict with the exercise of that right and therefore was held to be null and void. In
Eisenstadt v. Baird,"” in extending the right to use contraceptives by unmarried
couple, Justice Brennan writing for the majority held that: ‘if the right of privacy
means anything, it is the right of the individual, married or single, to be free from
unwarranted government intrusion into matters so fundamentally affecting a person
as the decision whether to bear or beget a child.’"* In Carey v. Population Services
International,’” the Court invalidated a New York law forbidding sale or distribution
of contraceptive devices to persons under 16 years of age. Thus those cases have in
effect widened the scope of privacy from concentrating predominantly on the right to
control personal information to include an individual’s freedom against unwarranted
intrusion into the right to make fundamentally important decision about one’s private

life, in this case, the right to use the contraceptives and the individuals’ decision

whether to bear or beget a child.

In 1973 the scope of the right was again widened to include the right of a woman to
choose to have her pregnancy aborted.”® Over the next three decades, the Supreme
Court was repeatedly called upon to decide whether a wide range of abortion statutes
violated a woman's right to privacy. While many of these restrictions were found
unconstitutional, the court upheld state and federal bans on funding for abortion
services"’ and the legal requirements that young women must obtain the consent of

or notify their parents prior to having an abortion."”® The United States of America
courts had allowed stricter procedures to be applied prior to allowing a woman to

have a legal abortion. Thus, in Planned Parenthood of Southeastern Pennsylvania v.
Casey,"”” while the court reaffirmed the core holding of Roe - that a woman has a

constitutional right to choose abortion before viability and thereafter if her life or

health is at stake, nevertheless, the court ruled that in order to succeed in a

constitutional challenge, a law must be shown to have the purpose or effect of
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placing a substantial obstacle in the path of a woman seeking an abortion. Under this
test many abortion restrictions have been upheld, including conditions that require

women to make multiple trips to an abortion provider and to suffer an enforced delay

prior to obtaining an abortion.'®

Sexuality has also been declared as part of the right to privacy. In 1970s the Court
declined to widen the scope of privacy to include other aspects of personal decision,
by allowing local communities to set limits on the number of single, unrelated adults
living together in one household'' which objective is basically to promote anti-
polygamy practices. The court had also refused to afford constitutional protection to

the decision by homosexuals to have sexual intercourse with consenting adults in

private.'”” However, in John Geddes Lawrence and Tyron Garner, Petitioners v.

Texas'® it was held that:
[1]t suffices for us to acknowledge that adults may choose to enter upon this
relationship in the confines of their homes and their own private lives and
still retain their dignity as free persons. When sexuality finds overt
expression in intimate conduct with another person, the conduct can be but
one element in a personal bond that is more enduring. The liberty protected

by the Constitution allows homosexual persons the right to make this

choice.'®

Aside from the judiciary’s contribution for the development of the scope of privacy,
such development is also contributed by the existence of relevant provisions in the
United States of America Constitution.'® In Tehan v. U.S. the majority opinion in the
habeas corpus proceeding mentioned that the Fourth and the Fifth Amendments stand
‘as a protection of quite different constitutional values reflecting the concern of our
society for the right of each individual to be let alone.’'* In Katz v. U.S the court held
that recording by police of conversation in a public telephone booth was a violation
of the Fourth Amendment, because the speaker had a reasonable expectation of

privacy in the booth.'’” In Griswold the Supreme Court relied on the First, Third,
Fourth, and Ninth Amendments to hold that there exist the right to privacy in marital

relations that makes any law that conflicts with the exercise of this right null and

void.'® In addition to those, other privacy rights are contained in criminal statutes.'®
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However 1t 1s interesting to note that while some aspects of privacy might have been
thoroughly regulated, some are left unregulated — although the latter may warrant the
legal protection as much as the former and of no less significant to individual’s
privacy either . The close look to the incidents that led to the regulation of some
specific aspects of privacy clarifies that the reason of such phenomenon is because
such a regulation has been enacted in response to some specific ‘historical accidents
and political outcomes’.'”” Thus, for example, in response to the embarrassment
caused to the Judge Robert Bork over the disclosure of his video rental records, the
Video Privacy Protection Act of 1998 has been regulated to limit disclosure of
records of videotape rentals. However no similar legislation has been enacted to
regulate, for instance, the information that records individual’s videotape purchases
or book rentals or purchases even though these aspects pose the risk equal if not

greater than that led to the enactment of the Video Privacy Protection Act.

To sum up, unlike its counterpart in England, the judiciary in the United States of
America has sanctioned a very wide scope of privacy protection. In addition to that
there are various privacy legislation in the United States of America and although
some relevant legislation are too specific and are meant to cater to such specific
needs or rather only some aspects of privacy, in overall, a wide scope of privacy
protection is made available in the United States of America.'” Among the
contributing factors is the existence of relevant provision in the Constitution of the
United States of America, which was lacking in the United Kingdom, and supported
by the judiciary’s attitude towards privacy in the United States of America, which
again is very different from that of England since the 1990’s. If those are the
contributing factors that differentiate the position in the United States of America as
opposed to that in the in England as regards the individual’s right to privacy, that
warrants further analysis of such factors to see if the existence of those or part of
those factors in the Malaysia may distinguish the stand in the Malaysia as compared

to that in the United Kingdom, at least within the context of the English common law

before the HRA 1998 came into force.
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1.4.3 Privacy in Malaysia

As with other ASEAN countries privacy is a topic that receives very little attention in
Malaysia. Up to date, no legislation has been enacted specifically to protect
individuals’ privacy, neither as a distinct type of freedom, nor in a narrower scope
that aims to protect any aspect of privacy. Even though Malaysia is among the
pioneer in East-Asia region to respond to the need to have regulation that regulates
Internet activities,'” the federal government is reluctant to pass the law to protect
individuals’ personal data as such legislation is seen as a factor that would add cost

of doing business rather than serving public good and as an impediment to the proper

policing of society.'”

The academics too paid very little attention to privacy related issues. Until recently,
there was no publication that analysed or examined the issue of privacy in Malaysia.
Even the recent publications deal mainly either with the draft of the personal data
protection legislation' or merely on informational privacy.'” While the relevant
Malaysian legislation, including in particular the relevant articles of the Federal
Constitution, and relevant cases law will be examined and analysed in details in
Chapter II, 1t should be noted here that the lack of literature available on privacy
right in Malaysia 1s apprehensible due to the fact that most Asians do not disapprove
the idea of government intervention in their private life simply on the supposition
that such interference is necessary in order to preserve the national security and thus
for the general benefit of the public.' It does not come as a surprise that in Malaysia
there exists a draconian legislation that provides for the power that may be invoked
on supposition that such exercise of power is necessary in order to preserve the
internal security of Malaysia by among others allowing the government authority to
effect a preventive detention, the prevention of subversion, the suppression of
organised violence against persons and property in specified areas of Malaysia, and
for matters incidental thereto.'”” Historically the Malayan emergency was an
insurrection and guerrilla war of the Malay Races Liberation Army against the
British and Malaysian Administration from 1948 to 1960.'” It was the long and bitter
insurgency that prompted for the imposition of the state of emergency.'” The Internal

Security Act 1960,' was originally enacted in response to such insurgency. It was
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subsequently seen as necessary to counter what remained of the communist threat
within Malaysia. In 1970 the communist threat again surfaced so as to provide the
justification for the ISA. Unlike the 1948 Emergency Regulations which was a
temporary measure to deal with extraordinary circumstances, the ISA was made
permanent law. By virtue of this law, the police are authorised to enter and search
without a warrant the homes of persons suspected of threatening national security
and may also seize evidence. Judicial reviews of arrests under the ISA are limited to
questions of procedure: at no point are authorities required either to produce
evidence or detailed charges. Even worst, any person arrested under the ISA can be
held for up to two years without being charged and such term can be renewed for
further two years indefinitely."” Among the current justification for the ISA is to
maintain the inter-ethnic harmony and economic stability of Malaysia. The
legislation has since been invoked by the government against any individual that the
government perceives to be a threat. Most of the people arrested under ISA are
allegedly connected to Islamic terrorist groups. But the use of the phraseology
'terrorist threat' or 'terrorist' has increased remarkably since 11 September 2001, and
is now used to describe a litany of individuals or actions that previously would not
have been classified so." At first, the USA government was among those who were

strongly opposed to the ISA on the ground that such law violated fundamental human

rights.'” However, the USA government has refrained from making further
suggestion to the ISA related human right issues with the passage of the USA Patriot
Act which does much the same as the ISA. The Patriot Act authorises the
government to exercise the power in a manner that otherwise would amount to

infringement of fundamental freedoms by giving the government the power to, infer
alia, access to medical records, tax records, etc without probable cause; the power to

break into one’s home and/or conduct secret searches without ever informing the

subject of such search; and even to send a person secretly to jail without charges.'**

The United Kingdom 1is not any different on this aspect as the Terrorism Act 2000,
the Anti-Terrorism, Crime and Security Act 2001, the Prevention of Terrorism Act
2005 as well as the Terrorism Act 2006 also legalise the commission of what

otherwise amount to infringement of individuals’ fundamental rights and freedom.
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While it is out of the scope of this study to examine the details of ISA and to make
recommendations to improve the preservation of human rights, it is appropriate to
mention that the exercise of the powers given by virtue of ISA will deprive an
individual of the right to privacy. The ISA provisions create the restrictions to many
aspects of individuals’ private life, the infringement of which would otherwise
amount to violation of privacy. The ISA regime will overturn a claim against privacy
intrusion. For example if a search of one’s home or seizure of one’s property is
affected by the government authority without a warrant, such a search or seizure will
not be illegal nor amount to privacy intrusion if ISA is being invoked as the basis for
such conduct. Similarly, when one is being detained without being charged for two
years or even more in pursuance to the ISA, it is unlikely that such a detainee may
succeed 1n a claim of privacy violation for the detention is legally authorized by the
ISA — even though 1t 1s obvious that such a person’s private life has been completely
violated as a result of such detention. The very existence of such law alone should be
questioned for 1t allows and provides justification for the violations of many aspects
of privacy. Unwarranted search without the consent of the individual being searched
should amount to a clear violation of that person’s privacy, i.e., right to ‘omit’ the
search being conducted upon him. Detention without following the proper criminal
law procedure should amount to invasion of privacy by restraining such person’s
freedom and choice of what to do or omit about his private life — and such person’s
freedom of private life has been restrained on the basis of the suspicion against such
individual which has not been and may never be proven. Unfortunately since such
privacy violations are being conducted within the umbrella of the ISA, it 1s unlikely
that any challenge as to the legality or lawfulness of such acts in violation of right to
privacy will ever be successful. If there is at all any chance to challenge the same, the

legal action 1s to be brought to challenge the validity of the ISA 1itself and there is a

chance of success if and only if the court had formed the opinion that the ISA is null
and void for violating the rights duly safeguarded by the Federal Constitution. Then
only the ISA could be quashed. Thus, unless and until either the ISA is quashed by
the judiciary for infringing the rights duly recorded in the Federal Constitution or the

legislation is abolished by the Parliament, there will be no hope for any claim of
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privacy violation to succeed if the complained violation has been exerted in pursuant

to the provisions of the ISA.

At this point, 1t is interesting to note that the Federal Constitution of Malaysia was
born on 31 August 1957 — during the state of emergency. Taking that factor into
consideration, it is unsurprising that, unlike the usual constitution of a nation that
guarantees the fundamental liberties of the subject of such a nation, while
recognising the existence of such rights the Federal Constitution of Malaysia
explicates that the exercise of such freedoms are subject always to the restrictions or

limitations duly imposed by the law.'® In addition to the restrictions or limitations in
each relevant article as mentioned in Chapter II 2.3.3, Article 149 that deals with the
legislation against subversion, action prejudicial to public order and emergency
powers further provides that the law that designed to stop or prevent against
subversions, etc shall be valid notwithstanding that it 1s inconsistent with any of the
provisions of Articles 5, 9, 10 or 13." Curiously the whole Malaysia is still under the
proclamation of state of emergency. There is not only one of such proclamation but
there are at least two of nationwide scale and other two for the state of Sarawak and
Kelantan respectively. That being the case, the provisions of article 149 can be
invoked at any time resulting in the possible violation of such fundamental rights of
individuals including the right to privacy which arguably is within the scope of the
right duly safeguarded by Articles 5 and 13 of the Federal Constitution of Malaysia.
The ground that justifies violation does exist and it will remain in existence until the

proclamations of state of emergency are lifted and the provision of article 149 1s duly

amended.

The above demonstrates that the position in Malaysia in relation to the issue of

privacy has similarities and differences with both the United Kingdom and the

United States of America. Unlike the United Kingdom but similar to the United
States, Malaysia has the Federal Constitution the relevant provisions of which may

be invoked as the basis to protect the right to privacy although in both countnies the
right can be lawfully restricted when the restriction or limitation is being exercised in

pursuance to the provisions of the ISA and the Patriot Act. However unlike the
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United States of the America the Malaysian judiciary ‘shared’ the same hesitation as
its English counterpart during the post Kaye era to express the view whether or not
privacy has been made part and partial of the law of the land. Nonetheless the
existence of the relevant provisions in the Federal Constitution do seed light of hope
that one day either the Federal Government will enact the law to give express
recognition to the right to privacy or the judiciary, invoking the relevant provisions
of the Federal Constitution, will finally make the pronouncement that indeed the
right to privacy has been all along safeguarded by virtue of those Federal
Constitution provisions. That should make the position in Malaysia different from

the position in England prior to the enforcement of the HRA 1998. However with
the enforcement of the HRA 1998 that brings the convention rights to the United
Kingdom, it is expected that England and Malaysia are heading towards similar

destiny on the aspect of privacy — the possibility and viability of which 1s to be

examined in the next chapter.
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Developments, 2™ ed., (Penerbit Fajar Bakti Sdn Bhd, Kuala Lumpur, 1988), at 1 — 17. Another
important feature of the Federal Constitution is the preservation of some special privileges for
Malays for which the Parliament is empowered to pass law to prohibit the questioning of any
matter, right, status, position, privilege, etc (Article 10 (4) of the Federal Constitution) nor can it
be seemed as discriminatory treatment (Article 8(2)(5) of the Federal Constitution). See also Tan,
K., Yeo, TM., and Lee, K.S., Constitutional Law in Malaysia and Singapore (Malayan Law
Journal Pte Ltd, Singapore, 1991) at 421. Rutter, M. F. in his book The Applicable Law in
Singapore and Malaysia (Malayan Law Journal Pte Ltd, Singapore, 1989), at p. 413 identified
that among the factors that loosened the ‘British connection’ in legal matters in Malaysia include:

(a) the moves towards replacing the use of English with Bahasa Malaysia in the courts and in the
legal documents, (b) the promotion of Islamic legal doctrine, and (c) the questioning of

assumptions about the relevance of the common law.
See Article 3 of the Federal Constitution of Malaysia. Hence the basic concept of legal system in

Malaysia is that the Constitution as the supreme law with Islam as the religion of the Federation.
Despite the idea that the observance of this principle shall not impose any disability on non-
Muslim nationals professing and practising their own religions and shall not imply the Federation
is not a secular one (see: Paragraph 169 of the Reid Report as quoted by Abdul Hamid L.P in
Teoh Eng Huat v. Kadhi, Pasir Mas & Anor [1990] 2 MLJ 300 at pp. 301 — 302; and para 57 of
the Federation of Malaya Constitutional Proposal 1957 (The White Paper) as quoted by Faiza
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Tamby Chik J in Lina Joy v. Majlis Agama Islam Wilayah & Anor [2004] 2 MLJ 119 at para 14);
the Federal Constitution does provide some safeguards such as that it authorises the state law and
in respect of the Federal Territories of Kuala Lumpur, Labuan and Putrajaya, federal law to
control or restrict the propagation of any religious doctrine or belief among persons professing the
religion of Islam (Article 11(4) of the Federal Constitution. The Federal Constitution went on
further by providing that the Government, whether Federal or State has the liberty, power and
privilege to establish or maintain or assist in establishing or maintaining Islamic institutions or to
provide, or assist in providing, in the religion of Islam and to incur necessary expenditure for
these purposes. The Government is also authorised to spend money on the administration of
Islamic religion and its law. Such provisions are clearly authorised by Article 12(2) of the Federal
Constitution. Even the legal and constitution definition of Malay, upon whom the Federal
Constitution reserves and confers some privileges, includes one of its fundamental constituent
elements that such a person professes the religion of Islam (see Article 160 of the Federal
Constitution). For general discussion on the status of Islam in the Federal Constitution of
Malaysia, see: Ibrahim, A., ‘Kedudukan Islam dalam Perlembagaan Malaysia’, in Suffian, M.,
Lee, H.P & Trinidade, F.A., .Perlembagaan Malaysia Perkembangannya: 1957 — 1977 (Penerbit
Fajar Bakti Sdn Bhd, Malaysia, 1983), at pp 49 — 80. See also: Abas, S., ‘Traditional Elements of
the Malaysian Constitution, at pp. 5-8.

See among others the provisions of the Federal Constitution Articles 11(4), 12(2), 153 and 89

when read together with article 160 (definition of Malay).
See: Article 73 for the extent of federal and state laws, Article 74 for subject matter of federal and

state laws. Article 75 provides that if any State law is inconsistent with a federal law, the federal
law shall prevail and the State law shall, to the extent of the inconsistency, be void; The City

Council of George Town & Anor v. The Government of The State of Penang & Anor [1967] 1

MLJ 169. That generally applies when the issue relates to any matters set out in the Concurrent
List, i.e. the Third List set out in the Ninth Schedule of the Federal Constitution. However, if the

Parliament seeks to legislate upon the matter set out in the State List, i.e., the Second List set out
in the Ninth Schedule, that can only be done when any of the conditions set out in Article 76 (1)
and subject always to the provisions of such Article 76 (2) or (3) and (4). Otherwise Article 128
(1) (a) of the Federal Constitution provides that the Federal Court has the power to invalidate such
a law. See: East Union (Malaya) Sdn Bhd v. Government of State of Johore & Government of
Malaysia [1980] 2 MLJ 143 where the applicant company applied for leave of a Judge of the
Federal Court to ask for a declaration that section 100 of the National Land Code is void, as it is
ultra vires Articles 76(4) of the Federal Constitution. In that case Suffian LP granted the leave as,
for the reasons given in the judgment, his lordship did not think that it was fair to deny the
company the opportunity of having the matter ventilated in the Federal Court.

In Yap Tham Thai v. Low Hup Neo (1919) FMSLR 204 at p 428 Farrer O Mandy JC observed, of

this period: ‘Headmen were appointed to assist a European Magistrate in petty civil cases. By
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what law these headmen and the European Magistrate were guided does not expressly appear but
there is no reason to suppose that Malays, Chinese and Chulia Captains were appointed to
administer any other law than that with which they might be presumed to be acquainted — that of
their nation. Thus we see in early times law administered to suit the different races in this part of
the world.” In the same case Earnshard JC at p 432 observed that: ‘The Treaty of Federation,
18935, so far as administration either legal or otherwise is concerned, sets forth only that the Malay
Rulers agree to follow the advise of a British Officer in all matters of administration other than
those touching the Muhammadan religion. Under such advice legislative bodies under the name
of State Councils have been established in each State and in 1905 a Federal Council with power
to enact law for the four States as a federation known as the Federated Malay States was
established by agreement.’

3 That has also been reflected in the amendment to the Federal Constitution, particularly Article 121
(1A) that was added by Act A704, s. 8, in force from 10 June 1988. Article 121 (1A) provides
that the high courts in Malaysia do not have jurisdiction whatsoever in respect of any matter
within the jurisdiction of the Syariah courts. To that effect, in Mohamed Habibullah Bin
Mahmood v. Faridah Bte Dato Talib [1992] 2 MLJ 793 Harun Hashim SCJ held at p 800 that:
‘[i]t is obvious that the intention of Parliament by art 121(1A) is to take away the jurisdiction of
the High Courts in respect of any matter within the jurisdiction of the Syariah Court.” Similarly at
p 809 Mohamed Azmi SCJ held that: *With effect from 10 June 1988, the new exclusion ¢l (1A)
was introduced by the Constitution (Amendment) Act 1988 which expressly excludes the
jurisdiction of the High Court in Malaya and the High Court in Borneo in respect of any matter
within the jurisdiction of the Syariah Court.’ Gunn Chit Tuan SCJ at p 824 held that ‘and it is
clear from the provisions of art 121(1A) of the Constitution that Parliament had declared and
intended that as from 10 June 1988, the civil courts should have no jurisdiction in respect of any

matter within the jurisdiction of the Syariah Courts.’
4 Among others: the Privacy Protection Act, 1980; the Privacy Act 1994; the Video Privacy

Protection Act, 1984; the Electronic Communications Privacy Act, 1986; and some other

legislation that protect some aspects of privacy right of individuals.
'3 Griswold v. Connecticut 381 U.S. 479 (1965) and Roe v. Wade 410 U.S. 113 (1973).
' Ferrera, Lichenstein, Reder, August & Schiano, Cyberlaw: Text and Cases (West Thomson

Learning, USA, 2000); Girasa, Cyberlaw: National and International Perspectives (Prentice Hall,
New Jersey, 2002), argued that the roots of the right to privacy can be found in the First, Fourth,

Fifth and Fourteenth Amendments.
'7 " Khanv. Regina [1997] AC 558.

'8 Hereinafter referred to as the ECHR.
19" See for example: Malone v. Metropolitan Police Commissioner [1979] Ch 344 where Sir Robert

Megarry V-C noted that the courts in England are not bound by the ECHR in the absence of local
legislation to that effect.

46



20

21

22

23

24

25

26

27

23

29

30

See: Kaye v. Robertson [1991] FSR 62; per Lord Hoffman in R v. Brown [1996] | AC 543; per
Lord Woolf CJ, Mummery and Buxton LJJ in Home Office v. Wainwright and Another [2001]
EWCA Civ 2091. In some of those instances Malone v. Metropolitan Police Commissioner
[1979] Ch 344 has been cited as the precedent to support the proposition to that effect. However
the pronouncement by the then Sir Robert Megarry V-C In Malone, given the surrounding
circumstances of the case, could not have been meant to be of general application. His lordship
had rejected the invitation to hold that there is a right to telephonic privacy and that such a right
has been infringed by defendant by tapping the plaintiff’s telephone line without his consent even
if done pursuant to a warrant of the Home Secretary. His lordship pronouncement thus should not

have been interpreted to be that of a general application as the analysis within Malone was limited

within the context of the right to telephonic privacy: Malone, at pp. 374G - 375C. As a matter of
fact, in the last paragraph of his judgment in Malone, Sir Robert Megarry V-C cautioned at pp.
383 — 384 that: ‘In the result, the plaintiff's claim fails in its entirety, and will be dismissed. In
saying that [ think 7 should add a word to avoid possible misunderstandings as to the ambit of
what I am deciding. Though of necessity I have discussed much, my actual decision is closely
limited. It is confined to the tapping of the telephone lines of a particular person which is effected
by the Post Office on Post Office premises in pursuance of a warrant of the Home Secretary in a
case in which the police have just cause or excuse for requesting the tapping, in that it will assist
them in performing their functions in relation to crime, whether in prevention, detection,

discovering the criminals or otherwise, and in which the material obtained is used only by the

police, and only for those purposes. In particular, I decide nothing on tapping effected for other

purposes, or by other persons, or by other means; nothing on tapping when the information is

supplied to persons other than the police; and nothing on tapping when the police use the material

for purposes other than those I have mentioned. The principles involved in my decision may or

may not be of some assistance in such other cases, whether by analogy or otherwise: but my

actual decision is limited in the way that I have just stated.’ (emphasis added).

Hereinafter referred to as the HRA 1998.
per Harrison J in R v. Brentwood Borough Council, ex parte Peck [1998] EMLR 697, A v. B PLC

and Another [2001] EWCA civ 337.

[1983] 1 AC 280.

[1989] STC 520.

[2002] 3 A1 ER 1.

[1980] 2 All ER 753.

[1987] 2 MLIJ 459.

This aspect is further discussed and analysed in Chapter I1, 2.3.1 of this thesis.

[1949] 1 MLJ S1.
This matter is further discussed and analysed in Chapter 11, 2.3.2 of this thess.
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*! This reasoning was adopted in Ultra Dimension Sdn Bhd v. Kook Wei Kuan [2004) 5 CLJ 285 and
it is submitted, for the reasons to be elaborated throughout Chapter II 2.3, that the case has been

decided per incurium.

2 In Jamil bin Harun v. Yang Kamsiah & Anor [1984] 1 MLJ 217 the Privy Council held that it is
for the courts in Malaysia to decide, subject always to the statutory law of the Federation, whether
to follow English law. For general discussion on the extent to which Malaysian courts are
influenced by decisions of local courts and courts in other countries, see: Rutter, M.F., The
Applicable Law in Singapore and Malaysia: A Guide to Reception, Precedent and The Sources of
Law in the Republic of Singapore and The Federation of Malaysia (Malayan Law Journal Pte Ltd,
Singapore, 1989), at pp. 474 — 547.

> See the analysis of Article 5 and Article 13 of the Federal Constitution in Chapter 11, 2.3.1-3.

3 Article 8 (1) of the ECHR (available at http://www.hri.org/docs/ECHRS50.htm]).

3% 12003] EMLR 31 at p. 641.

% 11969] RPC 41.
3 Douglas v. Hello! Ltd (No.5) [2003] EMLR 31 at para 9.

% A4 v. B PLC. it was criticized by an able academic, see: Phillipson, G., ‘Judicial Reasoning in
Breach of Confidence Cases Under the Human Rights Act: Not Taking Privacy Seriously’ [2003]
EHRLR 54-72. See also: Phillipson, G., ‘Transforming Breach of Confidence? Towards a
Common Law Right of Privacy under the Human Rights Act’, [2003] 66(5) MLR 726-758;
Phillipson, G. and Fenwick, H., ‘Breach of Confidence as a Privacy Remedy in the Human Rights
Act Era’[2000] 63(5) MLR 660-693.

¥ Cate, F. H., Privacy in the Information Age (The Brooking Institution: Washington, 1997)

¥ Wacks, R., ‘The Poverty of ‘Privacy’’, (1980) 73 Law Quarterly Review 75.

! It is expected that the Islamic analysis of privacy and reference to the Islamic sources will be
discussed in length in a book entitled Rights to Personal Security, Privacy and Ownership in
Islam is currently being finalised by Professor Mohammad Hashim Kamali of International

Islamic University Malaysia and expected to be published by the end of 2006.

2 Interestingly Westin, A.F., relates the human’s desire to privacy to man’s animal origins. On that
point, he made reference mainly to Hall, E.T., The Hidden Dimension (Anchor Books, New York:
1966) and Ardrey, R., The Territorial Imperative (Atheneum, New York: 1966) to support his
theory. Nevertheless he noted that the ‘contemporary norms of privacy are “modern” and
“advanced values largely absent from primitive societies of the past and present’ and despite

acknowledging the long list of societies, primitive and modemn that neither have nor would admire

the norms of privacy, needs for individual and group privacy and resulting social norms are
present in virtually every society. See: Westin, A.F., Privacy & Freedom (The Bodley Head Ltd,
London, 1970), at pp. 8-18. See also Thomas, T., Privacy & Social Services (Arena Ashgate

Publishing Limited, Aldershot, 1995), at pp. 1-6.

48



“* The search is limited to these versions of the Bible: the King James Version, the American
Standard Version, the New International Version, the Revised Standard Version, the Young’s

Literal Translation and the New American Standard Bible.

* Konvitz, M.R,, ‘Privacy and the Law: A Philosophical Prelude,’ (1966) 31 Law and Contemporary
Problems, 272 as cited by DeCew, J.W., In Pursuit of Privacy: Law, Ethics, and the Rise of
Technology (Comell University Press, Ithaca, 1997), at p. 11. Revelation about the same incident,
but with different narration, can be found in Al Qur’an 2: 35-38 to the effect that: *‘And We said:
O Adam! Dwell you and your wife in the garden and eat from it a plenteous (food) wherever you
wish and do not approach this tree, for then you will be of the unjust. But the Shaitan made them
both fall from it, and caused them to depart from that (state) in which they were; and We said:
Get forth, some of you being the enemies of others, and there is for you in the earth an abode and
a provision for a time. Then Adam received (some) words from his Lord, so He turned to him
mercifully; surely He is Oft-returning (to mercy), the Merciful. We said: Go forth from this (state)
all; so surely there will come to you a guidance from Me, then whoever follows My guidance, no
fear shall come upon them, nor shall they grieve.” And Al Qur’an’s version about the Noah’s
incident did not make any reference about Noah's drunkenness and Muslims believe that Noah
never did. Al Qur’an 11: 44-49 states that: ‘And it was said: O earth, swallow down your water,
and O cloud, clear away; and the water was made to abate and the affair was decided, and the ark
rested on the Judi, and it was said: Away with the unjust people. And Nuh cried out to his Lord
and said: My Lord! surely my son is of my family, and Thy promise is surely true, and Thou art
the most just of the judges. He said: O Nuh! surely he is not of your family; surely he is (the doer
of) other than good deeds, therefore ask not of Me that of which you have no knowledge; surely I
admonish you lest you may be of the ignorant. He said: My Lord! I seek refuge in Thee from
asking Thee that of which I have no knowledge; and if Thou shouldst not forgive me and have
mercy on me, I should be of the losers. It was said: O Nuh! descend with peace from Us and
blessings on you and on the people from among those who are with you, and there shall be
nations whom We will afford provisions, then a painful punishment from Us shall afflict them.
These are announcements relating to the unseen which We reveal to you, you did not know them-
- (neither) you nor your people— before this; therefore be patient; surely the end is for those who
guard (against evil).’

> For examples: Al Qur’an: 24.030 recommended the believing men should lower their gaze and
guard their modesty and similarly in 024.031 it suggested that the believing women should lower
their gaze and guard their modesty; that they should not display their beauty and ornaments
except what (must ordinarily) appear thereof; that they should draw their veils over their bosoms
and not display their beauty except to their husbands, their fathers, their husband's fathers, their
sons, their husbands' sons, their brothers or their brothers' sons, or their sisters' sons, or their
women, or the slaves whom their right hands possess, or male servants free of physical needs, or

small children who have no sense of the shame of sex; and that they should not strike their feet in
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order to draw attention to their hidden omaments. For another provision to similar effect, see: Al
Qur’an: 033.059. Some other instances may be found in the Hadith of the Messenger of Allah,
among others: It is reported that the Messenger of Allah (P.B.U.H) recommended that one should
draw around a curtain while taking a bath and he himself had observed that too, as reported in
Sahih Muslim Book 3, Chapter 15:663-6 (during that period public bath or taking a bath in public
was a common practise), however, the Messenger of Allah said that it is permissible to take a bath
naked in complete privacy (Sahith Muslim, Book 3, Chapter 17:669); it is also required that
individuals are to take utmost care for keeping private-parts of the body concealed (Sahih
Muslim, Book 3, Chapter 18:670-2), and even when one is answering the call of nature, he should
conceal his private parts (Sahih Muslim, Book 3, Chapter 19:673) except of course if he is in
complete privacy.

Among the instances, it has been reported that the Messenger of Allah has said: ‘Beware of
suspicion, for it is the worst of false tales and don't look for the other's faults and don't spy and
don't hate each other, and don't desert (cut your relations with) one another’ (see: Sahih Bukhari,
Volume 8, Book 73, Number 92. See also Book 80, Number 717 and Book). It is also narrated in
Sahih Muslim Book 032, Number 6214 that Allah's Messenger (may peace be upon him) said:
‘Avoid suspicion, for suspicion is the gravest lie in talk and do not be inquisitive about one
another and do not spy upon one another and do not feel envy with the other, and nurse no malice,
and nurse no aversion and hostility against one another. And be fellow-brothers and servants of
Allah.’ Islam also forbids individuals to see the private parts of someone else (Sahith Muslim,
Book 3, Chapter 16:667-8).

‘O ye who believe! enter not houses other than your own, until ye have asked permission and
saluted those in them: that is best for you, in order that ye may heed (what is seemly)’ (Al Qur’an,
24:27). It is narrated by Ibn Jarir from Ibn Tsabit that the verse was revealed as a woman seek the
advise from the Prophet PBUH about what she had to do when she was in her house in the
condition that she did not want any one to see her but a member of her family used to come to the

house while she was in such condition. Thus the verse that orders a person to ask for permission

before entering other’s premises.
‘O ye who believe! Enter not the Prophet's houses,- until leave is given you,- for a meal, (and

then) not (so early as) to wait for its preparation: but when ye are invited, enter; and when ye have

taken your meal, disperse, without seeking familiar talk...” (Al Qur’an, 33:53).

‘But when the children among you come of age, let them (also) ask for permission, as do those

senior to them (in age): Thus does Allah make clear His Signs to you: for Allah is full of
knowledge and wisdom.’ (Al Qur’an, 24:59).

‘O ye who believe! Let your slaves, and those of you who have not come to puberty, ask leave of

you at three times (before they come into your presence): Before the prayer of dawn, and when ye
lay aside your raiment for the heat of noon, and after the prayer of night. Three times of privacy

for you. It is no sin for them or for you at other times, when some of you go round attendant upon
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62
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others (if they come into your presence without leave). Thus Allah maketh clear the revelations

for you. Allah is Knower, Wise.” (Al Qur’an, 24:58).

Supra note 46.

‘O ye who believe! Let not some men among you laugh at others: It may be that the (latter) are
better than the (former): Nor let some women laugh at others: It may be that the (latter are better
than the (former): Nor defame nor be sarcastic to each other, nor call each other by (offensive)
nicknames: Ill-seeming is a name connoting wickedness, (to be used of one) after he has believed:
And those who do not desist are (indeed) doing wrong® (Al Qur’an, 49:11).

‘O you who believe! avoid most of suspicion, for surely suspicion in some cases is a sin, and do
not spy nor let some of you backbite others. Does one of you like to eat the flesh of his dead
brother? But you abhor it; and be careful of (your duty to) Allah, surely Allah is Oft-returning (to

mercy), Merciful.’ (Al Qur’an 49:12).
Ibid. See also Al Qur’an, 104:1 which reads: ‘Woe to every (kind of) scandal-monger and-

backbiter.’

Supra note 33.

For discussion on the meaning of ‘truth’ as defence in defamation case, see: Grobbelaar v. News

Group Newspapers Ltd and another [2002] UKHL 40.

See: <http://www.religioustolerance.org/worldrel.htm> (last visited: 23 April 2004); or <http:/

/www.adherents .com/Religions_By Adherents.html> (last visited: 23 April 2004).

In PHR2004 — Overview of Privacy prepared by the Privacy International it has been further
suggested that the Jewish law recognises the concept of being free from being watched, while
classical Greece and ancient China accorded privacy protection. Reference was made to the
Rosen, J., The Unwanted Gaze: The Destruction of Privacy in America (Random House Inc.,
New York, 2000). The report is available at: <http://www.privacyinternational.org/article.shtml?
cmd|[347]=x-347-82589&als [theme]=Privacy%20and%20Human%20Rights# finrefl5>,

Lester, A., Democracy and Individual Rights, Fabian Tract No. 390. For further discussion on this
and relevant chronological events see Zander, M., 4 Bill of Rights?, 4™ ed., (Sweet & Maxwell,
London, 1997), at 1 —39.

Hansard, H.L. vol. 302, col. 1026 (June 18, 1969).
See for example, the House of Lords contradicting opinions in Wainwright and Campbell.

[1949] 1 MLJ 51. This case is further discussed in Chapter I — 2.3.2.

Available online at <http://www.un.org/Overview/rights.html> (last visited 20 February 2004). For

historical background discussion, see Mdller, J., ‘The Universal Declaration of Human Rights:
How the Process Started’ in Eide and others, eds., The Universal Declaration of Human Rights: A
Commentary (Scandinavian University Press, Oslo, 1992), at p. 1-3. See also Eide, A and

Alfredsson, G., ‘Introduction’ in Eide and others, eds., The Universal Declaration of Human

Rights: A Commentary (Scandinavian University Press, Oslo, 1992), at pp. 5-16 for the analysis
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67

68

69

70

of the significance, impact, roots and contemporary appraisal of the Universal Declaration of

Human Rights.
Hereinafter referred to as the ICCPR. Available online at <http://www.unhchr.ch/html/menu3/b/

a_ccpr.htm> (last visited 20 February 2004).
For background of the International Bill of Human Rights see <http://www.unhchr.ch/htm!/menu6

2/ £s2.htm> (last visited 22 February 2004).
Lord Lester, ‘History and Context,’ in Lord Lester and Pannick, D, eds., Human Rights Law and

Practice, (Butterworths, London, 1999), at p. 3.
Available online at <http://www.unhchr.ch/html/menu3/b/a_cescr.htm> (last visited 20 February

2004).
Originally Article 13 of the Commission on Human Rights’ draft universal declaration, UN doc.

A/777, and subsequently Article 10 of the working document of the UN General Assembly Third
Committee (as contained in UN doc. E/800). See: Rehof, L.A., ‘Article 12’ in Eide and others,

eds., The Universal Declaration of Human Rights: A Commentary (Scandinavian University

Press, Oslo, 1992), at p. 187.
For commentary on Article 12 of the Universal Declaration on Human Rights, see: Rehof, L.A.,

‘Article 12’ in Eide and others, eds., The Universal Declaration of Human Rights: A Commentary
(Scandinavian University Press, Oslo, 1992), at pp. 187-201.

per Lord Lester, ‘International Human Rights Codes and United Kingdom Law’, in Human Rights

Law and Practice at p. 315. Lord Bingham, who was then the Lord Chief Justice identified
several situations where international human rights treaties may be relevant to statutory
interpretation and the development of common law in the following ways: 1. where a United
Kingdom statute is ambiguous, that is, reasonably capable of two interpretations, only one which
is consistent with the appropriate international treaty, the courts will presume that Parliament

intended to legislate in conformity with the international treaty; 2. where the common law is
uncertain, unclear or incomplete, the courts will declare it, wherever possible, in a manner which
conforms with the United Kingdom’s international obligations; 3. when the courts are called upon
to construe a statute enacted to fulfil an international obligation, the courts will assume that the
statute was intended to be effective to that end; 4. where the courts are exercising a discretion,
they will seek to exercise it in a way which does not violate our treaty obligations; 5. when the
courts are called upon to decide what, in a particular situation, are the demands of public policy, it
is legitimate to have regard to our international obligations. See: 574 HL Official Report (5"
series) col 1454 (3 July 1996). See also: Hunt, M., Using International Human Rights Law in
English Court (Hart Publishing, Oxford, 1997), at pp. 207-2185; Singh, R., The Future of Human
Rights in the United Kingdom (Hart Publishing, Oxford, 1997), at pp. 5-16. It may be argued that
the inclusion of such a right in the international instrument implies that such a principle is part of
the Law of Nations and therefore it is applicable in England on the basis that the Law of Nations

— the jus gentium — is adopted in full extent as part of the law of England, see: Blackstone in the
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fifth chapter of the fourth book of his Commentaries on the Laws of England at para 3 that: ‘the
law of nations (wherever any question arises which is properly the object of it's jurisdiction) is
here adopted in it's full extent by the common law, and is held to be a part of the law of the land.
And those acts parliament, which have from time to time been made to enforce this universal law,
or to facilitate the execution of it's decisions, are not to be considered as introductive of any new
rule, but merely as declaratory of the old fundamental constitutions of the kingdom; without
which it must cease to be a part of the civilized world.’ available at
<http://www.yale.edu/lawweb/avalon/blackstone/bk4chS.htm> (last visited on 4 February 2006).
See also: Buvot v. Barbuit (1737) Cas. T. Talb, 281; Trigquet v. Bath ( 1764) 3 Burr. 1478;
Lockwood v. Coysgarne (1765) 3 Burr 1676; Heathfield v. Chilton 1967 4 Burr. 2015; Viveash v.
Becker (1814) 3 M&S 284; The Emperor of Austria v. Day and Kossuth (1861) 2 Giff, 628; West
Rand Central Gold Mining Co. v. The King [1905] 2 KB 391; Re Suarez [1918]1 Ch. 176;
Engelke v. Musmann [1928] AC 433. However the principle that allows for such an acceptance
has been restricted. In Alcom Ltd v. Republic of Colombia (Barclays Bank plc and another,

garnishees) [1984] 1 AC 580 Lord Diplock, with whom all House of Lords panel expressed their
agreement, noted that ‘the eighteenth century to the acceptance of the law of nations as part of the
common law of England, the English courts during the twentieth century were slow to recognise

and give effect to the change that had been taking place in public international law over the last
50 years.” The more restrictive principle views the matter is nearly summarized in the words of
Lord Atkin in Chung Chi Cheung v. The King [1939] AC 160, at p. 167: ‘It must be always

remembered that, so far, at any rate, as the courts of this country are concerned, international law

has no validity save in so far as its principles are accepted and adopted by our own domestic law.’

Even if it was so found, the issue will squarely fall within the first exception which Lauterpacht

stated as ‘... the rule of British constitutional law according to which treaties finally concluded by

Great Britain, although fully valid in the international sphere as part of international law, do not

form part of the law of the land until they have been expressly incorporated into municipal law.’

Lauterpacht, H., ‘Is International Law Part of The Law of England’, in Lauterpacht, E. (ed.),

International Law Being the Collected Papers of Hersch Lauterpacht, vol. 2, The Law of Peace,

(Cambridge University Press, Cambridge, 1975), at p. 556.

' That view is affirmed by Abdoolcader J in Merdeka University Bhd v. Government of Malaysia

[1981] 2 MLJ 356.
2 See Lauterpacht, H., ‘Towards an International Bill of Rights’, in Lauterpacht, E., (ed.),

International Law: Being the Collected Papers of Hersch Lauterpacht Vol. 3, Part II-VI,
(Cambridge University Press, Cambridge, 1977), Chapter 3, at p. 411 and also Chapter 4, at p.

418, the last paragraph. See however the more constructive opinion of Lauterpacht in the same

matter, ‘State Sovereignty and Human Rights’, Chapter 4, at pp. 417-21.
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" For further discussion on the matter, see: Lauterpacht, H., ‘Towards an International Bill of
Rights’, in Lauterpacht, E., (ed.), International Law: Being the Collected Papers of Hersch
Lauterpacht, at pp. 410-15.

" As stated by the Malaysian Ministry of Foreign Affairs that ‘the Universal Declaration of Human
Rights shall be given regard to the extent that it is consistent with the Federal Constitution’
(available at http://www kIn.gov.my/english/foreignaffairs/foreignpolicy/humanrights.htm). See
also: Merdeka University Bhd. v. Government of Malaysia [1981] 2 MLJ 356 where Abdoolcader
J. said at p. 366: ‘The Universal Declaration of Human Rights was proclaimed and adopted on
December 10, 1948 by the General Assembly of the United Nations. It is not a legally binding
instrument as such and some of its provisions depart from existing and generally accepted rules. It
1Is merely a statement of principles devoid of any obligatory character and is not part of our
municipal law.’

" The United Kingdom ratified the ICCPR on 20 May 1976, and on 20 August 1976 the ICCPRT
came into force. See: <http://www . fco.gov.uk/serviet/Front?pagename=0OpenMarket/Xcelerate/
ShowPage&c=Page&cid=1044360377428#ICESCR> and also <http://www.unhchr.ch/pdf/

report.pdf> (last accessed on 3 March 2006).
® In 1765 Blackstone expressed in the fifth chapter of the fourth book of his Commentaries on the

Laws of England that ‘The Law of Nations ... is here adopted to its full extent by the common
law, and is held to be a part of the land.” However, there are exceptions to that. Among the
exception is that the conclusion of treaties by the Great Britain, although fully valid in the
international sphere as part of international law, ‘do not form part of the law of the land until they
have been expressly incorporated into municipal law. In particular, treaties affecting private rights
will not be enforced by the courts unless they have received the assent of the Legislature through
an enabling Act of Parliament.” Lauterpacht, H., ‘Is International Law Part of the Law of

England’, in Lauterpacht, E., ed., International Law, Vol 2, Part I, (Cambridge University Press,
Cambridge, 1975), 538, 556. The legal pronouncement to that effect was made in the following
cases: The Parlement Belge (1879) 4 P.D. 129, 154 (1880) 5 P.D. 197, Walker v. Baird [1892]
A.C. 491; J.H. Rayner (Mincing Lane) Ltd v. DTI, Maclaine Watson v. DT1, Re International Tin
Council {1990]) 2 AC 418, 476, 499-500 (Lord Templeman and Lord Oliver); [1989] Ch 72, 163-

64, 207, 239 (Kerr, Nourse and Ralph Gibson L.JJ.).
7 Article 2(3) of the ICCPR. Max Sorensen reported and solemnly affirmed that ‘it is established

that a State has an obligation to make its municipal law conform to its undertakings under treaties

to which it 1s a party.” Sorensen, M., ‘Obligation of A State Party to A Treaty a regards its

Municipal Law’ in Robertson, A.H., ed., Human Rights in National and International Law,

(Manchester University Press, Manchester, 1968), at p. 12. However at pp. 13-4 he noted that
there are different methods of incorporating international treaties into national legal system and

the Great Britain adopted a method that reflects a clear separation between international

conventional law and municipal law.
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See supra note 76. However David Kinley argued that indirect legal obligations arise in situation

where the state is held to be vicariously liable for the acts of private bodies within its jurisdiction

such as that provided in article 2(1) of the ICCPR. Such indirect legal obligations on the part of
the state ensue liability on the part of the state for infringing actions of both nature, one that
directly attributed to the state and also the actions of others over whom the state has or may have
jurisdiction. See Kinley, D., ‘Human Rights as Legally Binding or Merely Relevant?’, in
Bottomley, S. and Kinley, D., (eds.), Commercial Law and Human Rights (Aldershot; Dartmouth
Publishing Company, 2002), at p. 38-40. Although David Kinley used the term ‘legal obligation’
in his assertion, there is nothing to suggest that there is anything other than the international

instruments themselves that shall place the state generally or the judiciary in particular under such

an obligation. That being the case, it is more appropriate to construe such obligations as moral
obligations rather than the legal ones as a non-statutory instrument cannot have binding effects
unless it is willingly accepted to be so or being conferred with such binding effects by any
statutory means. Thus, relying on the wordings of Article 1 read together with Article 25 that does
not allow applications be brought against a private person and further Article 24 that supposed
only inter-state applications, it is argued that because the Convention is a treaty that imposes
obligations only upon states, it can have no application in relation to liability of private
individuals or the horizontal applications of law, see: Harris, D.J., O'Boyle, M. and Warbrick, C.,

The Law of The European Convention on Human Rights, at p. 21.
For Council of Europe in brief, see <http://www.coe.int/T/e/Com/about_coe/> (last visited 21

February 2004).
Lester and Pannick, Human Rights Law and Practice, at p. 4.

Ibid, at pp. 4-3.

Ibid, at pp. 5-6.

For further details on the historical background of the ECHR, its significance prior to its statutory
incorporation and the campaign for incorporation, see Lord Lester, ‘History and Context’ in
Human Rights Law and Practice pp. 4-13; Harris, D.J., Boyle, M., and Warbrick, C., Law of The
FEuropean Convention on Human Rights, (Butterworths, London, 1995), at pp 1-3. The
Convention protects most civil and political rights, but not all. See: Harris, D.J., Boyle, M., and
Warbrick, C., Law of The European Convention on Human Rights, (Butterworths, London, 1995),
pp. 3-5. For more elaborate history of ECHR and its effects in the United Kingdom, see: Lord

Lester, ‘History and Context’ in Human Rights Law and Praclice, at pp. 4-13.
Article 8(1) ECHR.

See supra note 76 and the text accompanying it.

% Lord Reed and Murdoch, J., A Guide to Human Rights Law in Scotland (Butterworths, Edinburgh,

2001), at p. 103; Mitchell, J.D.B., in Constitutional Law, 2™ ed (W. Green & Son Ltd, Edinburgh,
1968) at pp. 323-4 however viewed that by recognizing the right of individuals to petition to
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European Commission of Human Rights provides for the existence of general declaration in

relation to individual fundamental liberties.

' See: R v. Chief Immigration Officer, Heathrow A irport, ex parte Salamat Bibi [1976] 1 WLR 979,
984-985; Rantzen v. Mirror Group Newspapers [1994] QB 670, 690; J H Rayner (Mincing Lane)
Ltd v. Department of Trade and Industry [1990] 2 AC 418 per Lord Oliver of Aylmerton at 500C.
See also Grosz, S., Beatson, J., and Duffy, P., Human Rights: The 1998 Act and The European

Convention (Sweet & Maxwell, London, 2000), at p. 1.
*®  Lord Lester, ‘History and Context’, in Lord Lester of Herne Hill and David Pannick, (eds), Human

Rights Law and Practice (Butterworths, London, 1999, reprinted 2000), at p. 10.

®> (1979) 2 EHRR 330.
*  For discussion on the effect of HRA 1998 see: Grosz, S., Human Rights: The 1998 Act and The

European Convention, at pp. 7-10, 28-58. For further analysis of sources of privacy including
those of other countries, see Tugendhat, M., and Coppola, A., ‘Principles and Sources’ in
Tugendhat, M., and Christie, 1., The Law of Privacy and the Media (Oxford University Press,
Oxford, 2004), at pp. 45-72.

' The role of the culture, local value, etc, on privacy was recognised in Regina (S) v. Chief
Constable of the South Yorkshire Police [2002] 1 WLR 3223. In that case despite the disunity in
the conclusion, Lord Woolf CJ whose view constituted the majority opinion stated at para 32, at
p. 3233 that ‘the extent to which the retention of material of this nature is regarded as interfering
with the personal integrity of the individuals ... depends very much on the cultural traditions of a
particular state’, To the same effect, at para 68, at p. 3243 Sedley LJ in his dissenting judgment
nevertheless held that: ‘I respectfully agree with Lord Woolf CJ... that while the retention of
personal material and data is much less invasive than the taking of them, it nevertheless represents
a further and continuing invasion of the right recognised by article 8(1) to respect for one’s
private life. In reaching this view we are fully entitled to take into account the strong cultural
unecase in the United Kingdom about the official collection and retention of information about
individuals.” Such difference As the diversity of culture, customs and moral values among
societies are influenced by several factors including the inequality of opportunities exist in any
society, such a factor will also influence the society’s understanding and expectation of privacy.
For a discussion on the idea of natural inequality, see Béteille, A., The Idea of Natural Inequality
and other Essays, 2™ ed. (Oxford University Press, New Delhi, 1987, paperbacks 2003), at pp. 1-
34.

2 See for example: Hosking & Hosking v. Simon Runting & Anor [2004] NZCA 34 where Tipping J
at para 260 explicates that there is no reasonable expectation of privacy about photographs taken
in a public place. See also the observation of Gault P and Blanchard J at para 168.

7 See for example: Les Editions Vice-Versa Inc v. Aubry and Canadian Broadcasting Corporation
(1998) 157 DLR (4th) 577, where the majority of judges in the Supreme Court of Canada upheld

the decision to award damages for breach of section 5 of the Quebec Charter of Human Rights

56



94

95

97

98

100

101

and Freedoms which guarantees every person "a right to respect for his private life" by publishing

a picture of the respondent which was taken without her knowledge as she sat on a Montreal

street.

See for example: Manola v. Stevens (1890) NY Sup. Ct., in N.Y. Times, June 1§, 18, 21, 1890
where it was held that publication of the picture of the actress that was snapped by the defendant
from a box as she appeared upon the stage in tights amounted to privacy intrusion. The case is
discussed in Chapter 111, 3.3.1 (i11) at p. 209.

See for example: Von Hannover v. Germany (2004) 40 EHRR 1 where the ECtHR held that
publication of Princess Caroline of Monaco’s photographs taken in public places interferes with
her privacy. In Peck v. The United Kingdom (2003) (Application no. 44647/98) at para 62 the
ECtHR found that Article 8 right existed although the applicant was in a public street because he
was not there for the purposes of participating in any public event and he was not a public figure.
Thus it was held that the disclosure of the relevant CCTV footage constituted a serious

interference with the applicant's right to respect for his private life.
See for examples: Roe v. Wade (1973) 410 US 113 and Planned Parenthood of Southeastern

Pennsylvania v. Casey (1992) 505 US 833.
See the proposed ‘result test’ for the first touchstone of privacy as discussed in Chapter III, 3.3.1

(1).

Wall J in Evans v. Amicus Healthcare Ltd and others [2003] EWHC 2161 (Fam) affirmed the
view that an embryo was not a person with protected rights. The view was affirmed by the
English Court of Appeal as it held in Evans v. Amicus Healthcare Ltd, [2004] EWCA Civ 727
that under the English law a foetus prior to the moment of birth had no independent rights or
interests. Malaysian followed the common law principle in that regard; see: Rashid, S.K., ‘Legal
Protection of The Unborn Child: A Comparative Perspective’ [1996] 4 CLJ xvi.

The Abortion Act 1967 provides for exemption from the Offences Against The Person Act 1861
and the Infant Life (Preservation) Act 1929 provided the abortion is being carried in pursuance to
the conditions set out in the Abortion Act 1967. For an examination of abortion law in the United
Kingdom, see Norrie, K.M., ‘Abortion in Great Britain: One Act, Two Laws’ [1985] Crim. L.R.
475 and Norrie, K.M.,, ‘British Abortion Rules Altered: or Are They?’ [1992] SLT 41.

Section 312 of the Penal Code read: ‘Whoever voluntarily causes a woman with child to miscarry
shall be punished with imprisonment for a term which may extend to three years, or with fine, or

with both; and if the woman be quick with child, shall be punished with imprisonment for a term
which may extended to seven years, and shall also be liable to fine’ and its explanation reads: ‘A
woman who causes herself to miscarry is within the meaning of this section.”

Islamic law guarantees, upon the foetus, some rights including the right to inheritance, the right to
lineage, the right to receive gift or benefit from will, etc. Even if the foetus is being harmed, the
wrong-doer has to pay compensation and if it causes the death of the foetus, the person is liable
for such death as it is so narrated in Sahih Bukhari, Volume 9, Book 83, Number 45: as Abu
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Huraira narrated that two women from Hudhail fought with each other and one of them hit the
other with a stone that killed her and what was in her womb. The relatives of the killer and the
relatives of the victim submitted their case to the Prophet who judged that the Diya for the fetus
was a male or female slave, and the Diya for the killed woman was to be paid by the 'Asaba (near
relatives) of the killer. The same incident narrated in Sahih Muslim, Book 016, Number
4168:’Abu Huraira reported that two women of the tribe of Hudhail fought with each other and
one of them flung a stone at the other, killing her and what was in her womb. The case was
brought to Allah's Messenger (may peace be upon him) and he gave judgment that the diyat
(indemnity) of her unborn child is a male or a female slave of the best quality, and he also decided

that the diyat of the woman is to be paid by her relative on the father's side, and he (the Holy

Prophet) made her sons and those who were with them her heirs. Hamal b. al-Nabigha al-Hudhali
said: Messenger of Allah, why should I play blood-wit for one who neither drank, nor ate, nor
spoke, nor made any noise; it is like a nonentity (it is, therefore, not justifiable to demand blood-
wit for it). Thereupon Allah's Messenger (may peace be upon him) said: He seems to be one of
the brothers of soothsavers on account of the rhymed speech which he has composed.’ In Sahih
Muslim, Book 016, Number 4171: Al-Mughira b. Shu'ba reported: A woman killed her fellow-
wife with a tent-pole. Her case was brought to Allah's Messenger (may peace be upon him), and
he gave judgment that blood-wit should be paid by the relatives (of the offender) on the father's
side. And as she was pregnant, he decided regarding her unborn child that a male or a female
slave of good quality be given. Some of her offender's) relatives said: Should we make
compensation for one who never ate, nor drank, nor made any noise, who was like a nonentity?
Thereupon Allah's Messenger (may peace be upon him) said: He was talking rhymed phrases like
the rhymed phrases of desert Arabs. See also: Rashid, S.K., ‘Legal Protection of The Unborn
Child: A Comparative Perspective® [1996] 4 CLJ xvi.

‘O mankind! if ye have a doubt about the Resurrection, (consider) that We created you out of
dust, then out of sperm, then out of a leech-like clot, then out of a morsel of flesh, partly formed
and partly unformed, in order that We may manifest (our power) to you; and We cause whom We
will to rest in the wombs for an appointed term, then do We bring you out as babes, then (foster
you) that ye may reach your age of full strength; and some of you are called to die, and some are
sent back to the feeblest old age, so that they know nothing after having known (much), and
(further), thou seest the earth barren and lifeless, but when We pour down rain on it, it is stirred
(to life), 1t swells, and it puts forth every kind of beautiful growth (in pairs)' (Al Qur’an, 022:005).

See among others: ‘Lost are those who slay their children, from folly, without knowledge, and
forbid food which Allah hath provided for them, inventing (lies) against Allah. They have indeed
gone astray and heeded no guidance.” (Al Qur’an, 6:140); ‘Say: "Come, I will rehearse what
Allah hath (really) prohibited you from": Join not anything as equal with Him; be good to your
parents; kill not your children on a plea of want; We provide sustenance for you and for them;

come not nigh to shameful deeds. Whether open or secret; take not life, which Allah hath made
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sacred, except by way of justice and law: thus doth He command you, that ye may learn wisdom®
(Al Qur’an, 6:151); ‘And when a daughter is announced to one of them his face becomes black
and he 1s full of wrath. He hides himself from the people because of the evil of that which is
announced to him. Shall he keep it with disgrace or bury it in the dust? Now surely evil is what
they judge.” (Al Qur’an, 16:58-9); “Kill not your children for fear of want: We shall provide
sustenance for them as well as for you. Verily the killing of them is a great sin’ (Al Qur’an
17:31); and ‘Those who invoke not, with Allah, any other god, nor slay such life as Allah has
made sacred except for just cause, nor commit fornication; - and any that does this (not only)
meets punishment.’ (Al Qur’an, 25:68).

And arguably that applies to Christians too, as the prohibition may be inferred from the Exodus
21:22-23 which reads: ‘If men strive, and hurt a woman with child, so that her fruit depart [from
her], and yet no mischief follow: he shall be surely punished, according as the woman's husband
will lay upon him; and he shall pay as the judges [determine]. And if [any] mischief follow, then
thou shalt give life for life.’
The proposal has triggered masstve response from Muslims and non-Muslims alike as reported at
<http://www.usatoday.com/news/world/2004-02-03-head-scarves_x.htm>;  <http://www.wwrn.
org/parse.php?idd=9636&c=24>; <http://www.ocnus.net/cgibin/exec/view.cgi?archive=39&num

=10025&printer=1> (last visited 20 February 2004).
[1994] 3 CLJ 532.

Ibid at p. 538.

Ibid at p. 539.
Al Qur’an 24:31 states that: ‘And say to the believing women that they should lower their gaze

and guard their modesty; that they should not display their beauty and oraments except what
(must ordinarily) appear thereof; that they should draw their veils over their bosoms and not
display their beauty except to their husbands, their fathers, their husband's fathers, their sons, their
husbands’ sons, their brothers or their brothers' sons, or their sisters' sons, or their women, or the
slaves whom their right hands possess, or male servants free of physical needs, or small children
who have no sense of the shame of sex; and that they should not strike their feet in order to draw

attention to their hidden ornaments. And O ye Believers! turn ye all together towards Allah, that

ye may attain Bliss.’

"9 *Every man praying or prophesying, having [his] head covered, dishonoureth his head. But every

woman that prayeth or prophesieth with [her] head uncovered dishonoureth her head: for that is
even all one as if she were shaven. For if the woman be not covered, let her also be shorn: but if it
be a shame for a woman to be shorn or shaven, let her be covered. For a man indeed ought not to
cover [his] head, forasmuch as he is the image and glory of God: but the woman is the glory of
the man. For the man is not of the woman; but the woman of the man. Neither was the man
created for the woman; but the woman for the man. For this cause ought the woman to have

power on [her] head because of the angels. Nevertheless neither i1s the man without the woman,
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neither the woman without the man, in the Lord. For as the woman {is] of the man, even so [is]
the man also by the woman; but all things of God. Judge in yourselves: is it comely that a woman
pray unto God uncovered? Doth not even nature itself teach you, that, if a man have long hair, it
Is a shame unto him? But if a woman have long hair, it is a glory to her: for [her] hair is given her
for a covering’ (Corinthians 11:4-15) (sic).

In Al Qu’an, 2:256 God himself expressed that: ‘There is no compulsion in religion. The right

direction is henceforth distinct from error. And he who rejecteth false deities and believeth in
Allah hath grasped a firm handhold which will never break. Allah is Hearer, Knower’ He has
explained what is good and what is bad. He does advise, as His messengers all had, that to gain
the happiness in this world and the hereafter one has to strive towards achieving and complying
what has been described by Him as good and to restrain from committing what is depicted as evil
deeds. The God has provided the guidelines but it is for us, human beings to choose for ourselves,
whether to follow what is described as the right path or to choose not to comply with that as no
one but ourselves will be responsible for our own conduct (Al Qur’an, 6:164). It is explained that:
“This is the Book; in it is guidance sure, without doubt, to those who fear Allah; Who believe in
the Unseen, are steadfast in prayer, and spend out of what We have provided for them; And who
believe in the Revelation sent to thee, and sent before thy time, and (in their hearts) have the
assurance of the Hereafter. They are on (true) guidance, from their Lord, and it is these who will
prosper’ (Al Qur’an, 2:2-5) and it is for us, who have been granted brain with ability to reason
and think (And We have not sent before you but men from (among) the people of the towns, to
whom We sent revelations. Have they not then travelled in the land and seen what was the end of
those before them? And certainly the abode of the hereafter is best for those who guard (against
evil); do you not then understand? (Al Qur’an, 12:109)) while what other fellow human being
thinks about us on religious matter does not count (‘Surely the hypocrites strive to deceive Allah,

and He shall requite their deceit to them, and when they stand up to prayer they stand up

sluggishly; they do it only to be seen of men and do not remember Allah save a little (Al Qur’an,
4:142)).

‘Unto you your religion, and unto me my religion’ (Al Qur’an, 109:6).

See Deuteronomy 22:5 which reads: ‘The woman shall not wear that which pertaineth unto a man,
neither shall a man put on a woman's garment: for all that do so [are} abomination unto the Lord

thy God.’

See supra note 109.
For examination of this right in wider scope, see Beauchamp, T., ‘The Right to Privacy and The

Right to Die’ in Paul, E., Miller, F., and Paul, J., The Right to Privacy (Cambridge University

Press, USA, 2000) at pp. 276-292.
Al Qur’an 4:29 states that: ‘O ye who believe! Eat not up your property among yourselves in

vanities: But let there be amongst you Traffic and trade by mutual good-will: Nor kill (or destroy)
yourselves: for verily Allah hath been to you Most Merciful!”
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""" See among others: Judges 16:29-30; Samue! 31:4-5; Chronicles 10:4-5; Samuel 17:23; Kings
16:18; Matthew 27:5; Acts 1:18; and Acts 16:27. Suicide was equated with oneself murder and
thus seen as the violation of the sixth commandment: ‘you shall not murder’ (Exodus 20:13). That
view however has been departed and the prevailing view sees suicide as ‘not what God wants for
anyone” see: °‘If a Christian commits suicide, will he go to Heaven?’ available at;
<http://www.christiananswers.net/q-dml/suicide-and-heaven.htm!> (last accessed on 30 April
2006). See also ‘If a Christian commits suicide, Is he still forgiven?’ where it was stated that:
‘Jesus bore all that person's sins, including suicide. If Jesus bore that person's sins on the cross
2000 years ago, and if suicide was not covered, then the Christian was never saved in the first
place and the one sin of suicide is able to undo the entire work of the cross of Christ. This cannot

be. Jesus either saves completely or he does not’ (emphasis added) available at:

<http://www.carm.org/questions/suicide.htm> (last accessed on 30 April 2006).
' 1t is interesting to note that there was a time suicide was an offence in Australia. While that is no

longer the law today, attempt to commit suicide is still an offence in some territories in Australia.

For further details on this, see <http://www.qrtl.org.auw/euthanasia/legal.htm> (last visited 12 June
2004).

' However the statute does not legalise the aiding, abetting, counselling or procuring the suicide or
attempted suicide and thus the House of Lords upheld the Director of Public Prosecutions’ refusal
to give an undertaking that he would not prosecute Mr. Pretty for aiding and abetting his wife’s
suicide even though that assistance was sought by the wife who was not able to do so herself due
to her medical condition. See: The Queen on the Application of Mrs Dianne Pretty (Appellant) v.
Director of Public Prosecutions (Respondent) and Secretary of State for the Home Department
(Interested Party) [2001] UKHL 61. Available on internet at: <http://www.publications.
parliament.uk/pa/1d200102/ldjudgmt/jd011129/pretty-1.htm>. The House of Lords’ decision was
challenged in the ECtHR as amounting to the United Kingdom’s failure to observe convention
rights of individual. It was however held that nothing in the UK legislation had offended the
provisions of the ECHR and therefore the ECtHR unanimously found there was no violation of
Articles 2, 3, 8, 9 and 14 of the ECHR. See: Pretty v. The United Kingdom [2002] ECHR 427,

120 Section 309 of the Penal Code provides: ‘Whoever attempts to commit suicide, and does any act
towards the commission of such offence, shall be punished with imprisonment for a term which
may extend to one year, or with fine, or with both.” The abettor, however, may face the
consequence of imprisonment up to 10 years period and fine (section 306 of the Penal Code).
However whoever abets the commission of suicide by any person under eighteen years of age,
any insane person, any delirious person, any idiot, or any person, in a state of intoxication may
face the death penalty or imprisonment for a term which may extend to twenty years and also fine
(section 305 of the Penal Code).

2l However, the Syariah Criminal Offences (Federal Territories) Act 1997 quite intriguingly provides

in section 19(1) that: ‘Any person who in any shop or other public place, consumes any
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intoxicating drink shall be guilty of an offence and shall on conviction be liable to a fine not
exceeding three thousand ringgit or to imprisonment for a term not exceeding two years or to

both.” (Emphasis added). Subsequently section 19(2) provides that ‘(2) Any person who makes,
sells, offers or exhibits for sale, keeps or buys any intoxicating drink shall be guilty of an offence
and shall on conviction be liable to a fine not exceeding five thousand ringgit or to imprisonment
for a term not exceeding three years or to both.’ That being the case, it is open to argument that a
Muslim in Federal Territories has not committed any crime within the ambit of the Act if he
consumes any intoxicating drink in any place other than shop or other public place for as long as

it cannot be shown that he keeps or has bought the intoxicating drink, e.g., he receives it as a gift

and immediately consumes it.

The holy books for the respective religion might be used as the basis of such law. On prohibition

to consume pork: see Al Qur’an, 2:173, §:3, 6:145 and 16:115; Bible, Leviticus 11:7-8,
Deuteronomy 14:8 and Isaiah 65:2-5.

For the outline of the development of homosexual activities, see Freeman, A., ‘Survey of Key
Development Worldwide’, available at < http://www.sodomylaws.org/history/history11.htm>
(last visited 12 June 2004).

For example the Malaysian Penal Code section 377 forbids buggery with an animal, section 377A
makes carnal intercourse against the order of the nature as an offence, even with mutual consent
and provides for more severe punishment if such act is committer without consent (section 377C).
The Malaysian was an adaptation of the Indian Penal Code which was based on 19" century
English legislation. As such most of the provisions found therein can also be found in that of the
Indian, including the provisions on those matters.

See notes 47-335 and the accompanying texts.

Al Qur’an 16:72, 30:21.

Al Qur’an 26:165-6, 27:55, 29:28-9.

Al Qur’an 17:32.

Al Qur’an 42:11.
Al Qur’an 2:187, 2:222-3 even Al Qur’an went further by dictating that ‘O ye who believe! Ye

are forbidden to inherit women against their will. Nor should ye treat them with harshness, that ye

may Take away part of the dower ye have given them, except where they have been guilty of
open lewdness; on the contrary live with them on a footing of kindness and equity. If ye take a
dislike to them it may be that ye dislike a thing, and Allah brings about through it a great deal of

good.’ (4:19). See also Al Qur’an 4:34.

See among others: Leviticus 20:13 that states ‘If a man also lie with mankind, as he lieth with a

woman, both of them have committed an abomination: they shall surely be put to death; their
blood [shall be] upon them.’; Romans 1: 32 ‘Who knowing the judgment of God, that they which
commit such things are worthy of death, not only do the same, but have pleasure in them that do

them.’; and also Romans 1:26-7 ‘For this cause God gave them up unto vile affections: for even
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their women did change the natural use into that which is against nature: And likewise also the

men, leaving the natural use of the woman, bumed in their lust one toward another; men with men

working that which is unseemly, and receiving in themselves that recompence of their error which
was meet.’

132 As the Bible inter alia states: “Thou shalt not commit adultery’ (Exodus 20:14); ‘Moreover thou
shalt not lie carnally with thy neighbour's wife, to defile thyself with her’ (Leviticus 18:20);
‘Neither shalt thou commit adultery’ (Deuteronomy 5:18) ‘And the man that committeth adultery
with [another] man's wife, [even he] that committeth adultery with his neighbour's wife, the
adulterer and the adulteress shall surely be put to death. And the man that lieth with his father's
wife hath uncovered his father's nakedness: both of them shall surely be put to death; their blood
[shall be] upon them. And if a man lie with his daughter in law, both of them shall surely be put
to death: they have wrought confusion; their blood [shall be] upon them.” (Leviticus 20:10-12);
‘Cursed {be] he that licth with his father's wife; because he uncovereth his father's skirt. And all
the people shall say, Amen’ (Deuteronomy 27:20); ‘Cursed [be] he that lieth with his mother in
law. And all the people shall say, Amen’ (Deuteronomy 27:23).

'3 If any man take a wife, and go in unto her, and hate her, And give occasions of speech against her,
and bring up an evil name upon her, and say, I took this woman, and when I came to her, I found
her not a maid: Then shall the father of the damsel, and her mother, take and bring forth [the
tokens of] the damsel's virginity unto the elders of the city in the gate: And the damsel's father
shall say unto the elders, I gave my daughter unto this man to wife, and he hateth her; And, lo, he
hath given occasions of speech [against her], saying, I found not thy daughter a maid; and yet
these [are the tokens of] my daughter's virginity. And they shall spread the cloth before the elders
of the city. And the elders of that city shall take that man and chastise him; And they shall amerce
him in an hundred [shekels] of silver, and give [them] unto the father of the damsel, because he
hath brought up an evil name upon a virgin of Israel: and she shall be his wife; he may not put her
away all his days. But if this thing be true, [and the tokens of] virginity be not found for the
damsel: Then they shall bring out the damse! to the door of her father's house, and the men of her
city shall stone her with stones that she die: because she hath wrought folly in Israel, to play the
whore in her father's house: so shalt thou put evil away from among you. If a man be found lying

with a woman married to an husband, then they shall both of them die, [both] the man that lay

with the woman, and the woman: so shalt thou put away evil from Israel (Deuteronomy 22:13-

22).
1** See among others, Heather Mills, Douglas, and Wainwright.
> See for example: Malone although the view was expressed within the narrow context of the

telephone privacy.
'*® For examples Phillipson, G., ‘Transforming Breach of Confidence? Towards a Common Law

Right of Privacy under the Human Rights Act’, [2003] 66 MLR 726 at page 732 defines privacy

as ‘the individual interest in controlling the flow of personal information about herself.’; Parent,
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W., ‘A New Definition of Privacy for the Law’, Law and Philosophy, 2 (1983) 305 at page 306
proposed privacy to be defined as ‘the condition of not having undocumented personal
information about oneself known by others.’; Even the article written by Warren and Brandeis
emphasised on the privacy as the right to control the publicity against embarrassing ‘private’
facts. That, however, should be interpreted in the light of the incident that triggered the writing of
such article, and not meant to limit the scope of privacy merely to such aspects.

7 Westin, Privacy and Freedom, at p. 7. It is interesting to note that Jerry M. Rosenberg has also
been identified for having put forward the same definition as quoted by Carroll, J.M.,
Confidential Information Sources: Public and Private, 2™ ed. (Butterworth, Boston, 1991), at p.
323. However Westin is more known and more frequently cited as the source of the definition. It
1s also worth to note that Westin first published his book in 1967 whereas Jerry M. Rosenberg’s
book The Death of Privacy was published in 1969 by the Random House, New York.

" The inference to that effect can be seen in the judgment of Lord Johnston in Robert A McGowan
v. Scottish Water [2005] IRLR 167 where at para 7 his lordship held that: ¢...they had misdirected
themselves on the issue of Article 8(1) the matter not being one of privacy but a matter of respect
for private and family life’ Within the context of the appeal brought before him, it becomes
apparent that his lordship sought to distinguish privacy aka secrecy as opposed to the right to
private life in the sense that Article 8(1) protects the private aspect of individual and not mere
secrecy. Such inference is strengthened by his subsequent sentence: ‘... some surveillance of
employee at work, where it involved surveillance of non-work activities, is likely to be seen as an
infringement of Article 8.’

13 See Westin, A.F., Privacy & Freedom (The Bodley Head Ltd: London, 1970) at p. 26, citing the
opinion of Edward A. Shils in The Torment of Secrecy (The Free Press, Illinois, 1956) pp. 21-2
and Edward A. Shils in ‘Privacy: Its Constitution and Vicissitudes’, 31 Law and Contemporary
Problems (Spring, 196), pp. 281-3. Another aspect that differentiates privacy from secrecy is the
domain within which each concept applies. The subject matter of both secrecy and privacy is
categorised as the ‘nonuse’ of data; however, secrecy is in the area of public information whereas
privacy Is in the area of private information. See: Carroll, J.M., Confidential Information Sources:

Public and Private, 2™ ed. (Butterworth, Boston, 1991) pp. 322-323.

%9 [2004] UKHL 22 at para 15.
"I Greenawalt, K., ‘Privacy and Its Legal Protections’, (September 1974)2 Hasting Center Studies

No. 3, pp 45-49 in Shattuck, J., Rights of Privacy, (National Textbook Company, lllinois, 1977),

at pp. 197-9.
"2 Lord Lester, citing 8(2) Halsbury’s Laws (4™ ed. reissued) para 101 ‘History and Context’ in

Human Rights Law and Practice, at p. 2.
"* Hoffman, D. and Rowe, J., Human Rights in the United Kingdom: A General Introduction to the

Human Rights Act 1998 (Pearson Education Limited, Edinburgh, 2003), at p. 1.
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' For a neat argument that privacy is neither a personality right not a subjective right, see, Gutwirth
at pages 39-42. He argued, among other things, ‘that a subjective right must have a clear subject,
it must serve something which can be sufficiently defined... The “right to privacy” however,
cannot be defined, or only in the vaguest of terms. ... The plea for a description of privacy as an
absolute, inalienable, and extra-patrimonial personality right is open to more profound criticism.
...the absolute character of such a right can be put into question. Even if the right to property -
the most absolute right — can be limited, the same goes, mutatis mutandis, for the right to privacy.
This 1s not only because it is vague, but especially because privacy is pre-eminently contextual
and relational. It only acquires a legal significance in a balancing of rights and interests in case-
specific-circumstances.’

> See: Article 2 of the ECHR and Article 5 of the Federal Constitution.

1% See: Article 9 of the ECHR and Article 11 of the Federal Constitution.

"7 See: Article 10 of the ECHR and Article 10 of the Federal Constitution.

198 See: Article 11 of the ECHR and Article 10 of the Federal Constitution.

' Parent, ‘A New Definition of Privacy for the Law,’ at pages 311 proposed five requirements where
intrusion will not violate privacy, i.e. in the context of advocating the acquisition disclosure of
undocumented personal knowledge.

PO Prosser, ‘Privacy’, (1960) 48 California Law Review 383.

! Warren and Brandeis, ‘Right to Privacy’ (1890) 4 Harvard Law Review 193.

132 (1965) 381 U.S. 479.

133 (1972) 405 U.S. 438.

4 Ibid, at 453.

135 (1977) 431 U. S. 678.

13 In Roe v. Wade, (1973) 410 U.S. 113 it was held that such decision is part of privacy provided the
decision concerns a nonviable foetus, i.e., between 24-28 weeks of gestation; and is made in
consultation with a licensed physician.

7 Harris v. McRae (1980) 448 U.S. 297.

1% Hodgson v. Minnesota (1990) 497 U.S. 417.

139 (1992) 505 U.S. 833, 856, 877.
%9 See, however, the court's latest decision in Stenberg v. Carhart (2000) 530 U.S. 914, that struck

down a law that restricted certain abortion procedures without an exception to protect the health

of the woman by a narrow majority 5:4.
'*! Village of Belle Terre v. Boraas (1974) 416 U.S. 1. However, such limitation is applicable to

govern only unrelated individual, excluding those related by blood, marriage or adoption. See for

examﬁle: Moore v. City of East Cleveland (1977) 431 U.S. 494.
12 Doe v. Commonwealth's Attorney (1976) 425 U.S. 901. See also: Bowers v. Hardwick (1986) 478

U.S. 186A.
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(2003) 539 US 1; also available at <http://www.supremecourtus.gov/opinions/02pdf/02-102.pdf>

(last visited 11 June 2004).

' For the critics on this judgement, see: Buster, R.S., ‘Does High Court’s Ruling Undermine Utah’s

165

Bigamy Statutes?’, available at <http://www.principlevoices.org/article.php?story=200604
16170531102&mode=print>.

See Gerber, S., ‘Privacy and Constitutional Theory’, in Paul, E., Miller, F., and Paul, J., The Right

to Privacy (Cambridge University Press, USA, 2000), at pp. 165-185. See also Tushnet, M.,

‘Legal Conventionalism in the U.S. Constitutional Law of Privacy’, in Paul, E., Miller, F., and

Paul J, The Right to Privacy, at pp. 141-164.

%6 (1966) 382 US 406, at p. 416.

167

168

(1967) 389 US 347, at p. 350.
Justices Harlan and White in this case at page 500 however noted that ‘the proper constitutional

inquiry in this case is whether the Connecticut statute infringes the Due Process Clause of the
Fourteenth Amendment because the enactment violates basic values “implicit in the concept of
ordered liberty”.” Justice Rehnquist makes similar point in Roe v. Wade at page 172. This theory
is supported by Henkin, L., ‘Privacy and Autonomy,’ (1974) 74 Columbia Law Review at 1410-
33; Wellington, H., ‘Common Law Rules and Constitutional Double Standards: Some Notes on
Adjudication,’ (1973) 83 Yale Law Journal at pp. 221-311; and Parent, ‘A New Definition of
Privacy for the Law’, (1983) 2 Law and Philosophy at pp. 305-338.

'®> For example, surreptitious interception of conversations in a house or hotel room is eavesdropping.

See e.g., N.Y. Penal §§ 250.00, 250.05; one has a right of privacy for contents of envelopes sent
via first-class U.S. Mail. 18 USC § 1702; 39 USC § 3623; one has a right of privacy for contents
of telephone conversations, telegraph messages, or electronic data by wire. 18 USC § 2510 et seq;
one has a right of privacy for contents of radio messages. 47 USC §605; A federal statute denies
federal funds to educational institutions that do not maintain confidentiality of student records,
which enforces privacy rights of students in a backhanded way. 20 USC § 1232g. Commonly
called the Buckley-Pell Amendment to the Family Educational Rights and Privacy Act. See also
Krebs v. Rutgers (1991) 797 F.Supp. 1246 (D.N.].); Tombrello v. USX Corp. (1991) 763 F.Supp.
541 (N.D.Ala.); Records of sales or rentals of video tapes are confidential. 18 USC §2710;
Content of e-mail in public systems are confidential. 18 USC § 2702(a); Bank records are
confidential. 12 USC §3401 et seq; library records are confidential in some states, e.g., N.Y.
CPLR § 4509; Quad/Graphics, Inc. v. Southern Adirondack Library Sys. (1997) 664 N.Y.S.2d
225 (N.Y.Sup.Ct.), as summed up by Standler, R.B., ‘Privacy Law in the USA’, (1997) available

at <http://www.rbs2.com/privacy.htm#anchor222222> (last visited: 11 June 2004).

' See Radin, M.J., Rothchild, J.A., and Silverman, G.M., Internet Commerce: The Emerging Legal

Framework (Foundation Press, New York, 2002), at p. 548.

'"! For general discussion on regulatory initiatives in the U.S., see Flaherty, D.H., Protecting Privacy

in Two Ways Electronic Services, at pp. 87 — 107.
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‘"2 Malaysia has enacted laws that regulate internet related activities including the Communication

and Multimedia Act 1998, the Malaysian Communication and Multimedia Commission Act 1998,
the Digital Signature Act 1997, the Computer Crimes Act 1997 and the Telemedicine Act 1997
and had amended relevant intellectual property legislation to accommodate the use of new

technology.

' The draft legislation was first prepared in 1998 and was said to have reached its final stage in

2002. The Star Online News on 5 November 2002 reported that the Deputy Energy,

Communication and Multimedia Minister Datuk Tan Chai Ho said that the proposed Personal
Data Protection Act 2003 was in the final draft. See <http://www.ktkm.gov.my/template01.asp?

Content_ID=368& Cat_ID=4&CatType ID=84> (last visited on 11 June 2004). The ministry is
now known as Ministry of Energy, Water and Communication after the Prime Minister Dato’ Seri

Abdullah bin Haji Ahmad Badawi restructured the organisation of the Federal Government.

' Munir, A.B., and Mohammad Yasin, S.H., Privacy and Data Protection: A Comparative Analysis

175

with Special Reference to the Malaysian Proposed Law (Sweet & Maxwell, Malaysia, 2002);
Khaw, L.T., ‘The Proposed Malaysian Personal Data Protection Law - Some Salient Features®
2002 available at <http://www.ippp.um.edu.my/research/bulletin.asp?IntBulletinI D=
141&IntArticleID=150> (last visited 10 July 2003); Mohd Nor Aziz, ‘Data Protection and
Privacy: Issues & Challenges’, available at <http://www.mncc.com.my/infosec2k1/panel8a-
2.ppt> (last visited 10 July 2003); Wong, A., and Chia, B., ‘Implications of The Proposed Data
Protection Bill’, available at <http://www.shrmglobal.org/publications/baker
/090 1glob/malay.htm> (last visited 10 July 2003); and Azmi, .M., ‘E-commerce and Privacy

Issues: An Analysis of The Personal Data Protection Bill’, available at

<http://www bileta.ac.uk/02papers/madicha. html>(last visited 11 June 2004).

El Islamy, H., ‘Information Privacy in Malaysia: A Legal Perspective’ [2005] 1 MLJ xxv; El
Islamy, H., ‘Privacy on the Internet and Legal Protection’ (2004)3, Vol. 2, Issue: 1 at Obiter, pp:
21-31 <http://www.lawfile.org.uk> (last visited 11 June 2004); El Islamy, H., ‘Privacy: Are We
Really Concerned (2)’ (2004)1, Vol 2, Issue: 1 at Obiter, pp: 19-24 <http://www.lawfile.org.uk>
(last visited 11 June 2004); El Islamy, H., ‘Privacy: Are We Really Concerned’ (2003)11, Vol 1,
Issue: 1 at Obiter, pp: 27-30 <http://www.lawfile.org.uk/>; El Islamy, H., ‘Online Privacy and Its
Impact on E-Commerce’ (2003) published by Malaysia Current Law Journal
<http://www.cljlaw.com> (last visited 11 June 2004).

"7 The Malaysian public’s trust in the Government can also be seen from this: Mohd Yaakob Yusof

in the article headlined as ‘Proposal A Step In The Right Direction’ as published by Malay Mail
on 20 June 2005 reported that in a street poll conducted by The Malay Mail yesterday, nine out of
10 interviewed, support the Government's proposal to register prepaid cell phone users. These
responses explicate that while the public may have some convenience issue concern, the proposal
is welcome for basic reason that the public do not have any objection to having their data

submitted to the authority, especially if that is meant to secure the national interest or for the
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prevention of crimes: * Masyam Mohd Alif, 18, salesgirl, from Ampang: ‘The Government's
proposal is spot-on. Some prepaid mobile phone users are using the service to send vulgar or
nuisance SMS. Registration will help the authorities, especially the police, to trace the culprits
after a victim lodges a report.” * Umi Sarah Manaf, 24, salesgirl from Tanjung Permatang: ‘I
agree that such users be registered as the service is being abused. Some prepaid users have
resorted to using SMS to defame those they detest.” “The Government's plan to register them can
deter nuisance callers.” * Liew Kar Yan, 20, supervisor from Ampang: ‘This proposal by the
Government is a step in the right direction.” ‘Prepaid phone users have faced a host of problems,
especially when they lose their mobile phones by misplacing them or due to thefts. As they are
not registered, they are unable to get back their original numbers.” * Thanabrijai Uthaya Kuma,
21, student from Tasik Permai: ‘I support the proposal, but the registering process should be
systematic and not a burden to the user. The objective of using a prepaid cell phone is to make life
easy.” * Maigala Selva Raja, 24, salesgirl from Selayang: ‘I do not agree with it because it can
intrude into our privacy. "I feel that registration will pose a burden as it may be a long process.
Eventually, the prepaid mobile service will be no different from postpaid.” * Haezal Musa, 17,
student from Kuching, Sarawak: ‘Through registration and the database of the cell phone number,
the police will be able to track down a criminal. This helps the police save time and they can
handle more cases involving cell phone users.” * Lexvenna Ravindran, 185, student from Ampang:
‘The proposal i1s good and it can ensure more privacy for users. Those who want to damage
someone's reputation via SMS will think twice.” ‘There will be more peace in our lives as
registration would mean the end of irritating or abusive SMS.’ * Johari Razak, 28, businessman
from Selayang: ‘I agree with the proposal. I had a bad experience when one of my dealers cheated
me by selling a bundle of stolen prepaid numbers a year ago.’ ‘I think the Government's proposal
can prevent would-be criminals.” * Mohd Azman Jamil, 23, contractor from Teluk Intan, Perak:

‘Registration will help the authorities to nab criminals using prepaid mobile numbers.’ ‘I hope the

registration process will not be tedious and make our lives difficult.” * Zalina Ghazali, 20,

promoter from Bangsar: ‘I agree with the proposal but they need to provide a proper database
where they can manage it properly. They also need to keep personal data safely.” See also:
Muzaffar, S., ‘Privacy and Security: The Smart Card Conundrum’ [2004] 2 MLJ lix where the

author noted: ‘Privacy in relation to security is about who can or cannot be trusted with such
information and against whom the most protection is needed. It is interesting though that different
countries have different perceptions about who is to be trusted. For example, in the US, many see
the government as the enemy and insist that the private sector be entrusted with their data rather
than the government. ... In 1984, a Gallup poll was conducted to determine whether or not
Orwell's vision of an oppressive society had been realised. In response to the statement "there is
no real privacy because the government can learn anything it wants about you", 47% of
Americans, 68% of Canadians and 59% Britons responded that such a condition already exists.

But only 18% of the German respondents agreed with the statement. It is interesting that out of
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the four countries, Germany is the only one with a compulsory national identification card. ... In
Malaysia, it is quite conceivable that the public perception would be more in line with Germany.
In fact there is Iittle printed material questioning the reason for having to trust the government
with such information and whether it has been deserving of this trust.”

""" Preamble to the Internal Security Act 1960.

' For further discussion on the matter see: Das, C. V. Governments & Crisis Powers: A Legal Study
on the Use of Emergency Powers (Malaysian Current Law Journal Sdn Bhd, Kuala Lumpur,
1996), at pp. 101-57; Lee, H. P., ‘Emergency Powers in Malaysia’, in Trinidade, F.A., and Lee,
H.P. (eds), The Constitution of Malaysia: Further Perspectives and Developments, 2™ ed.,

(Penerbit Fajar Bakti Sdn Bhd, Kuala Lumpur, 1988), at pp. 135-56.
' The proclamation of state of emergency was lifted on 29 July 1960. However, further

proclamations were made on 3 September 1964 due to the confrontation with Indonesia; on 14
September 1966 in the state of Sarawak to deal with the political crisis that arose from the efforts
of the Federal Government to replace the Chief Minister of Sarawak; on 15 May 1969 due to
racial riots; and on 8 November 1977 in the state of Kelantan to deal with a political crisis caused
by the effort of the party in power at the federal level to impose on the state a Chief Minister of its
own choice. It shall also be noted that all these four proclamations are still in force for none has
been lifted as yet. See: Das, C.V. Governments & Crisis Powers: A Legal Study on the Use of
Emergency Powers (Malaysian Current Law Journal Sdn Bhd, Kuala Lumpur, 1996), at pp 158 -
78.

180 Hereinafter referred to as ISA.

181 For further discussion on the scheme of detention under the ISA, see Tikamdas, R, ‘National
Security and Constitutional Rights — The Internal Security Act 1960” available at
<http://www.malaysianbar.org.my/content/view/1582/27/>.

'82 See for criticism on ISA at <http://www.privacyinternational.org/survey/phr2003/countries/

malaysia.htm> (last visited 11 June 2004).
"> See: http://web.amnesty.org/library/Index’/ENGASA280062003?0pen&of=ENG-300. For further

criticism on the ISA and the influence of mistreatment of detainees by the USA officers to the

abuse of ISA see <http://www.hrw.org/reports/2004/malaysia0504/1.htm> (last visited 11 June

2004).
'** For further discussion on the scope of the Act, see: Chesney, RM., ‘The Sleeper Scenario:

Terrorism Support Laws and the Demands of Prevention’, (2005) Harvard Journal on Legislation,

available at: <http://www.law.harvard.edu/students/orgs/jol/vol42 1/chesney. php> . For some

criticisms on the Patriot Act, see: Herman, S., ‘PATRIOT Games: Terrorism Law and Executive
Power’ available at: <http://jurist.law.pitt.edu/forumy/2006/01/patriot-games-terrorism-law-
and.php>; T.J. Rodgers, ‘British, US Spying Draws Us Closer to Orwell's Big Brother’ available

at: <http://www.commondreams.org/views05/1229-35.htm>. For the stages of privacy
development in the United States of America including the discussion on the effect of the 9/11 to
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the notion of privacy, see: Westin, A.F., ‘Social and Political Dimension of Privacy’, (2003) 59
Journal of Social Issues, vol. 2, at pp. 431-53.

Part II of the Federal Constitution provides for the Fundamental Liberties which include the rights
as set out 1n article 5 — 13 of the Federal Constitution. However the caveat ‘save in accordance
with law’ or something to similar effect accompanied each and every such articles, see: 5(1), 6
(2), 8(2)(5), 9(2) (3), 10(2X(3)(4), 11(4), 12(1) read together with article 8, and 13(1). The only
exception can be found in article 7 that prohibits the imposition of retrospective punishment in

criminal law and against repeated trials and article.

% As recently re-affirmed in the High Court Malaya Kuala Lumpur’s decision in Yazid Sufaat & Ors

v. Suruhanjaya Pilihanraya Malaysia [2006] 5 CLJ 606. Another issue brought before the court

was on the constitutional right to vote of persons who have been detained under the ISA. It is
interesting how Raus Sharif J found that the applicants were not prisoners and thus are qualified

voters but since they were not registered postal voters, in order to exercise the right to vote they

have to personally be present at the respective constituencies.
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