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ABSTRACT:

Economic analyses of legal partnerships are conspicuous by their absence. Recent
theoretical developments within increasingly interconnected areas of law, economics
and organisation facilitate more useful analysis of such issues. The resultant
theoretical framework provides an ideal backdrop against which regulatory and
related internal and external organisation issues concerning the legal profession in
general, and law firms in particular, are discussed. Regulatory issues are discussed in
the context of primary information collected during interviews with law firms.

Partnership is one of only two currently legitimate practice options for UK solicitors
in private practice, the other being sole practice. Presently prohibited corporate and
multi-disciplinary practice (MDP), are under current consideration in response to
growing pressure to attenuate restrictive regulation. Current proposals for further
deregulation threaten professional partnership as an institution.

Conventional wisdom argues partnership with joint and several liability is appropriate
for legal service provision, where partners monitor each others' work quality and
have an incentive to through cross-guaranteeing personal liabilities. Mutual
monitoring, although important, is not the sole function of partnership, which
performs a pivotal role in the wider professionalisation/ socialisation process of the
lawyer, and in screening processes within firms. The comprehensive set of strengths
and weaknesses of partnership and alternatives thereto are empirically assessed.

Certain partnership problems, particularly those of large multi-partner firms, would
likely simply re-emerge within alternative practising arrangements. Large firms
confront mutual monitoring difficulties, reluctant delegation of decision making
authority and cumbersome decision making procedures. The current tendency of
growth in partnership size places great strain on partnership and question its longer
term viability. The survivability of traditional screening procedures and informal
incentive-penalty-reward systems within large modern partnerships are assessed
within this thesis. Permitting a wider set of organisational options may do little to
ameliorate these and other problems.
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-CHAPTER ONE-

Background and general issues in the current structure of the solicitor profession:

Introduction:

This thesis focuses on salient features of the current and future structure and internal organisation
of the legal profession. The resulting economic analysis conducted examines these features using
the prism of newer, primarily contractual based, theories of the firm. These theories combine to
play a central role in providing building blocks which together constitute the analytical
environment from within which actual behaviour of a sample of law firms has been empirically

observed.

The thesis will commence by inttially examuning issues in the current structure and organisation of
the solicitors profession and describng a methodology suitable for conducting an economic
analysis thereof. The remainder of the thesis follows four major themes. Chapters Three, Four and
Five present the broad theme of economic organisation of relationships between the firm and its
clients. Chapter Three examines general literature of the economics of organisation, not specifically
relating to law firms, Chapter Four outlines its specific relevance to the law firm, with Chapter
Five presenting empirical observations relating to the client/ firm relationship.

Chapters Six and Seven share a eommon theme of investigating organisation of economic
relationships between partners of the law firm. The intemnal organisation and ownership structure
of partnership as a mechanism for dividing income between partners and binding partners together
is examined in Chapter Six. Chapter Seven presents empirical observation of these issues for the

sample firms.

Chapter Eight's theme is an examination of the organisation of economuc relationships between
partners and QAs of the law firm, focusing particularly on screening mechanisms, promotion
tournaments and up-or-out rules employed in partnership. This chapter also examines empincal
information collected to investigate these issues for sample firms.

Chapter Nine's theme 1s future oriented, looking towards the future of the legal profession and
considering altemnative practising modes given uncertain longer term survivability of partnership as
a mode of governing economuc relations across all dimensions discussed in preceding chapters.

By shifting through these themes the thesis broadly focuses on the current and future structure and
internal organisation of the solicitor branch of the legal profession. The aim of the thesis is, firstly,
to provide an economic rationale for the current structure and, secondly, to assess the likely effects



of any attempt to precipitate structural change. Analysis 1s conducted against a backdrop
comprising newer organisational theories of the firm and current Government proposals for a

complete overhaul of the solicitor branch of the legal profession.

As a precursor to examining how solicitors internally orgamise their firms, it is necessary to
examine the background to the current structure of the legal profession and to establish the link
between structure and its effect on the manner in which solicitors internally organise their firms. It
will be demonstrated that the restrictions imposed on practising arrangements for solicitors are
essentially determinative of the current structure and impinge to a large extent on the manner in

which solicitors internally organise their firms.

It is intended this first chapter will mitially serve as an introduction to the background underlying
the current structure, highlighting the nature of the regulation problem in relation to the legal
profession. Following this, some assessment of the Government's probable objectives in relation to

legal services and regulation thereof, will be attempted.

The section following this will detail specific restrictions on law firm organisation which will be
examined to expose finer details of the current structure and its intended consequences.

The final section will outline major features that characterise a profession in general and will also
focus attention specifically on characternistic features of the legal profession. This section is aimed
at revealing features of the profession of importance in determining how stringent regulation of its
members should be and how successful self regulation can be expected to be.

Section One: Structure, Organisation and Regulation.......an overview.

1.1 The economic significance of structure and the importance of understanding its origins:

It 1s vital for any existing (or proposed) structure of an industry to be conducive to innovation, as 1t
1s this ‘perennial gale of creative destruction' which is argued to be strongly determinative of the
ability of an economy to achieve expansionary growth '. The structure of an industry has a marked
effect on the pnices, costs and quality of products/ services etc. of that industry. For this reason,
proposals for substantial structural change must only be made when their proponents are as fully
aware as possible of the likely effects such changes would have across these dimensions. In the
absence of a comprehensive understanding, proposals will almost certainly be incorrectly based
and consequences of their adoption, potentially unexpected.



The implementation of efficient and effective regulation, theréfore, requires as a prerequisite as
complete an understanding as possible of the background underpinning current structure, its
origins, and the factors that precipitated the original regulatory framework. Additionally, an
understanding of changes that have occurred within the extemal practising environment in the
period between regulatiom and proposed re-regulation, is essential. Without this understanding,
formulation and effective administration of policy aimed at precipitating regulatory change is likely
to have unpredictable consequences. In terms of securing a specific desired outcome, attempting to
change an unknown quantity may at best only have a random chance of success. In short,
knowledge of the evolutionary process mvolved will always be incomplete but failure to increase
this stock of knowledge heightens chances of ineffective policy making, encourages irrational
policy formulation and induces ad-hoc policy application with, at best, unpredictable

consequences.

1.2 A brief initial introduction to current structure of the UK's solicitors profession:

The legal profession in the UK consists of the twin long standing, yet independent, institutions of
solicitors and barristers/ advocates. Whilst acknowledging that their respective structures and
resultant practising arrangements of course impinge upon each other, this thesis focuses
exclusively upon the solicitor branch of the profession.

The structure of the solicitor branch of the legal profession can be regarded as unusual in terms of
industrial organisation as 1t embodies few organisational forms. The immediate réason for this 1s -
the existence of specific legislative and regulatory limitations on practising arrangements. The
purpose of these limrtations is to restrict the choice of organisational form from which solicitors
may offer their services. An mitial goal in relation to the practice of UK solicitors has thus been
identified - the goal of fostering a restrictive structure that directly imposes specific constraints on
solicitors practising n private practice.

1.3 Government policy towards solicitors in the U.K.:

The Government of the day will possess a set of objectives in relation to the profession and through
a combination of its regulatory legislation and self-regulatory rules of the Law Societies, it
anticipates these objectives will be fulfilled. There is an unfortunate tendency for the apparent
success of a current regulatory environment to cause that framework to be viewed in some sense as
optimal. In the case of the solicitor profession, while it is undoubtedly the case that the current
regulatory framework may attain many (if not all) of the Government's objectives, increasing
numbers subscribe to the view that current regulation is not sufficiently flexible to facilitate



evolution of practising arrangements capable of accommodating the swift and constant substantial
change in the contemporary market for legal services.
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In view of this substantial change, doubts have been growing as to how able and, therefore, how
appropriate current structural arrangements are in dealing with current, and more importantly,
further future developments in legal services. Recognising this, the government has recently acted
as a catalyst to introduce sweeping regulatory change throughout the legal profession. The current
Government's bent towards free market philosophy, so evident in many areas of its policy
formulation, has had the unprecedented effect of challenging certain areas of the legal profession's
traditional safe haven. In order that the legal profession may be more able to adjust to dynamic
changes in the market for legal (and other related) services, the Government has diagnosed that the
profession requires a much looser regulatory framework. The Government apparently subscribes to
the view that if structure is subject to overly tight control, the Profession is likely to become
increasingly unable to adjust to changing demand patterns in legal and related services.

1.4 The nature of the final product.....a need for regulation?:

The above discussion largely eschews the basic issue whether regulation of the Profession 1s
actually necessary or desirable. This section aims to convince the reader that there are in fact sound
reasons, based on protecting the consumer from information asymmetry, for insisting that the
profession is subject to some form of Government regulation.

In any form of industnial economic analysis an important factor which must be identified 1s the
nature of the final product and the market it serves. In the case of the solicitor branch of the legal
profession, the final product is intangible and can be classified as a service. The legal profession,
being a member of the service industry species, places an entirely different set of demands upon the
organisational form of its service providers, than is the case for the producer of a conventional
tangible product.

1.5 Protection of the consumer from information asymmetry:

The producer of a physical product or service will typically wish to convey certain information,
primarily relating to price, quantity and quality, to its prospective consumers. Where a product is
tangible, consumers are readily receptive to price, quantity and quality information and are able to
easily assess the product's physically observable characteristics against comparable and competing
products in the market. In the case of services, this type of information is less easily perceived and



evaluated the typical consumer. For the typical consumer of legal services, the major implication of
this is that a significant, if not severe, deficiency of information regarding relative prices and
quality of legal services of competing suppliers in the market has to be confronted. Due to this lack
of information and knowledge of the consumer, the characteristics of the market for legal services
require quite distinctive and careful treatment in economic theory and analysis.

It is demonstrated above that the nature of services require them to be treated differently in
economic theory, but further complexity is introduced as a result of these services being legal
services. In the UK, the right to justice, mdependent of financial means, is perceived as being one
of the civil rights of each citizen. Legal services essentially exhibit similar characternistics to 'merit
goods' - while it would be foolish to claim that the Government views their consumption to be
desirable, they do view reasonable access to them as desirable, encouraging this via subsidy and/ or

protective regulation.

1.6 The inevitable entrance of the Government's value judgements:

In the case of the legal profession, the govenment plays a front line role in social efficiency
considerations. The Government's view as to what constitutes social efficiency is reflected in the
manner in which it permits the legal profession to operate. In the UK, the final product of the legal
profession has been deemed to be distributed on a "need" rather than a "willingness to pay" basis
and the Government 1s, therefore, duty bound to uphold a right of access to legal services and
ensure that the legal profession upholds its obligation to provide them. |

It is a concern of many whether the existence of restrictive practices in the market for legal services
results is necessary to control the practice of the profession and indeed whether they are
detrimental, or conducive, to efficiency. The Govemment faces the problem of society viewing 1ts
notion of social efficiency in terms of how it chooses to regulate the profession. Past Government
regulation has permitted legal services to become perceived as a right. It is too easy nowadays for
Government regulation of legal services to be criticised since the system appears to fall short of
upholding this right of access for every individual. How to obtain social efficiency, however
defined, in the market for legal services constitutes a substantial policy-making problem for
Government. One measure of the effectiveness of the structure of an industry is arguably how
conducive it is to attaining social efficiency.

By its very nature, this area, like many areas of Government policy-making, will be contentious as
value judgements will have to be made at the level of defining what constitutes social efficiency.
Value judgements also enter at the level of assessing whether or not the current structure is
conducive to, or detrimental to, social efficiency according to this definition. They again enter when
alternative practising arrangements, and the likely respective effects of their introduction, are



discussed. While this is not a problem specific to research mto the market for legal services but
rather part of a wider problem economics as a social science must face, it is mentioned here as a

reminder of the importance of recognising and making explicit the role of value jl.;dgements In
economic analysis.

Where, as 1s the case in legal services, the final product/ service is viewed as the right of the
individual, the definition of social efficiency will tend to have easy:access, and an equitable
distribution, high on its list of constituent elements. Increased social efficiency in legal services
could clearly be achieved by m some way addressing the identified areas of unfulfilled need in legal

services, if the above definition 1s accepted.

When it is contended that increased access can enhance efficiency, it must be remembered that this
statement itself involves expression of a value judgement. Any efficiency comparisons will by their
very nature, involve the offsetting of gains and losses in public and private welfare with subjective

weighting attached to each.
The government is faced with the problem of balancing competing forces to the extent that;

1. It must allow the profession sufficient autonomy to operate effectively,

2. It must ensure the profession fulfils its obligation to provide legal services in order that
consumers' rights are respected, and, ] ‘

3. It must establish the correct balance between "laissez faire" and intervention to maintain
trust and confidence m a market whose proper functioning is dependent upon such
characteristics.

The basic problem is that although the individual assigns the govemnment the duty to uphold a nght
to legal services, it is not the government itself who ultimately service this right. The legal
profession act as agents of the government, creating a problem of infinite regress - Who regulates
the regulators?

The profession, in defending its monopoly structure and anti-competitive practices, argue that its
constant adherence to ethical and professional standards at all times, obviates any requirement for
rigorous external regulation. If it is accepted that the profession does practice ethically at all times,
then self-regulation appears to be a rational and effective mode of regulation.

The Govemnment regulates the profession via its self-regulatory agent, The Law Society, and
subsidises consumption of legal services through its Legal Aid scheme. As indicated before, the



Government does not view consumption of the service itself as desirable - only that the right of
access is honoured and respected for every citizen irrespective of wealth. To this extent, it is
perhaps better to view access to legal services rather than the legal service itself as the merit good.
It would be an unwise govemment that either encouraged unnecessary consumption of legal
services, or that did not offer reasonable access to legal redress to protect individual liberties. The
regulatory regime chosen attempts to create a sensible balance between these essentially opposing

forces.

1.7 Market failure and the resultant attempt by Government to ensure 'reasonable access':

The duty of determining what constitutes ‘reasonable access to legal services' is incumbent on the
Government due to market failure in providing a viable solution. Consequently, as is evident from
the above discussion, any resultant regulation implicitly embodies the Govemnment's value
judgement regarding legal services. The entrance of value judgements is an endemic feature of
polic;lr making and analysis, and is indeed a prevalent characteristic of most economic enquiry.
Resultant analytical discussion of these issues, however, remains uncompromised where the
inherent nature of value judgements 1s acknowledged and other analytical limitations are similarly
conceded.

A broad spectrum of unique and conflicting mdividual philosophies can be identified regarding the
status of legal services ranging between the two extremes of them being viewed as a basic civil
right or viewed as a privilege. The Government in its guise of regulator of the legal profession has
the unenviable task of having to select a popular compromise of the myriad of diverse individual
philosophies regarding the status of legal services, and impart this selection on the market. The
compromise solution will be selected with reference to efficiency of regulation and equity and
distribution of legal services. In essence,- what the Government attempts is 'socially efficient’
regulation of legal services, what ever the Government judges social efficiency to comprise of.
Opinions ventured supporting or denouncing the success, or otherwise, of the chosen regulatory
framework in creating a socially efficient market for legal services, will be similarly subjective.

1.8 The resultant restricted set of valid organisational forms:

The solicitor branch of the legal profession is basically restricted to two organisational modes. The
first of these, the less common of the two, is the sole practitioner, with the second being the far
more popular professional partnership. The striking feature of the legal profession, and to a lesser
extent many other professions, is the conspicuous absence of corporate organisational forms. This
is not merely a quirk of pure chance but rather the result of a desire for the practice modes of the
legal profession to evolve solely in non-corporate forms. In terms of the structural analysis of the



legal profession being conducted here the, desire to restrict legitimate organisational choice in this
manner is obviously of central importance and requires rationalisation.

A necessary precursor to providing a rationale for current structural arrangements involves
outlining what the expected consequences of such a limitation are likely to be. The apparent desire
to restrict choice of organisational form indicates that a "laissez faire” policy in relation to legal
services would be likely to produce undesirable effects in terms of efficiency, equity and
distribution (ie. market failure). This demonstrates the importance that must be assigned to
scrutinising any policy proposals to alter structure, to ensure their foundations are set in sound
economic logic. In this respect, it is imperative to determine whether any proposed structure would
be likely to continue to fulfil the objectives in relation to legal services, outlined above.

1.9 Challenging the status-quo....why change the regulatory framework?:

In typical debate concerning regulatory change, it is often naively argued that the apparent success
of the current regulatory framework 1s a good enough reason for retaining it and staving off any
attempt to change it. This serves to illustrate a problem that exists throughout much of economics,
that being the naive view that for a current state of affairs to be sustainable, it must be efficient or,
at the extreme, optimal. This view 1s mcorrectly based as it implicitly ignores the importance of
unique historical events and the dynamic nature of economic exchange and relationships. In the
case of regulation, the absence of constant adaptation to changes in the external practising

environment will result in regulation becoming increasingly unable to meet the demands of modem |
practice. The regulatory framework will become increasingly less appropriate and less efficient
becoming more of a hindrance than an aid to orderly practice. Efficient regulation requires a
flexible and dynamic framework which can sequentially adapt to changes in the external practising

environment.

In the specific context of legal services, current policy clearly impedes the operation of a free
market. It should not be taken as read that the source of market failure that precipitated the initial
regulatory framework still exists. If the source is no longer a problem then the current regulation
could be regarded as inappropriate. If it still is a problem, then it may be the case that new
regulation with an altered focus may be more appropriate than the old framework. A failure to
recognise such change can easily lead to obsolete policy which can needlessly impede free
commerce and can dull the propensity to be innovative in terms of new services and practice
options. It is unquestionable that this is likely to be detrimental to efficiency.

It is often argued that what 1s required is a complete overhaul of the system of provision of legal
services. Some argue that the market mechanism is far too imperfect to provide legal services and
what is required is organised state provision. Proponents of this view have little confidence in either



the market or m self-regulation (combined with restnictions and regulations) to ensure the desired
outcome . When structural change is considered for an industry, more than a passing: glance
should be paid to the changes in distribution and equity that are likely to be caused by structural
change. This should be reflected in considerations of social efficiency.

=i

1.10 Major elements casting doubts on current structure and regulation:

The current structure of the legal profession can be regarded as being subject to major forces
which in combination are threatening to undermine its current organisation. This casts doubts on its
ability to adapt flexibly enough to current and future developments both within the legal profession
itself, and in significant areas of related business. These primary forces of change are discussed

below.

1. The Government is pressunising the profession to introduce freer competition, both
within the legal profession, and between the different professions.

2. The recent revolution in financial service provision has resulted in many people
extending their job descriptions and entering areas of work which were traditionally well
defined between different service practitioners.

3. Increased harmonisation within Europe since 1992 and beyond has forcibly pushed
different professions and service practitioners to take a more strategic and less myopic
view of thetr posttion in the market-place for professional and related services.

From the perspective of the legal profession, increased competition, or at least the threat of it, has
forced lawyers to adopt more business-like attitudes and to become more aware of the specific
nature of the ‘product’ they are selling to consumers. Some perceive a strategic advantage possibly
accrumng from combining legal and other professional or ancillary services within one organisation
”. For this to be realised, paired with the fact that in fiture more concrete ties with foreign firms
will become possible or even essential, it will be necessary for substantial change to take place in
the manner in which the legal profession is regulated at present *.

The market-place has also been subject to substantial change in recent years principally due to the
rapid growth In the absolute volume of legal services, which can be seen to at least partially be a
consequence of the expansion of laws and the increasing complexity of both UK and EC
legislation. Hence, a healthy market still exists for the supplier of legal services but firms are
realising that in order to ensure survival within a tougher modemn market-place, they have to be
leaner and fitter and nse to the challenges of what has become an increasingly ‘cut-throat
commercial environment.



In terms of how this will affect the consumer of legal services, it is likely that firms will have to
emphasise differentiation of their product from competitors. The traditional tools for doing so
mvolve use of the vehicles of advertising and promotion to gain strategic advantage in relation to
price and/ or quality competition. Firms will also be forced to look beyond these methods to find
new and novel ways to survive in the market-place. As a consequence of having to fight harder for
clients, firms may be forced to compete by providing more information to prospective clients,
thereby reducing the traditional information asymmetry that exists between client and firm. For this
to be to the advantage of the consumer of legal services, the information must be perceived by the
consumer as further facilitating the choice of law firm, or rendering service quality evaluation an
easier task. Essentially this requires consumers of legal services to become more sophisticated; a
transformation that firms typically percetve to be currently occurrng across client types.

In any case, the market will expose both winners and losers, but increased competitive pressures
could be expected to precipitate a more urgent shakeout of less efficient firms than would have
been the case in a more sheltered market. One major reservation is that should increased
competition precipitate such a shakeout, this may seriously compromise the Government's goal of
reasonable access to legal services for every citizen. Another potential problem is that there may be
a tendency for those firms which do survive to become larger and more interested in serving
commerce than the private client, thereby increasing concentration and reducing geographical
coverage 1n private client services. This would merely compound problems of access for individual

private consumers. i

The already apparent and deepening split that has developed in the solicitors profession, between
private client firms and commercial client firms, is likely to become still more pronounced in future
via increased specialisation. A major concern here is that commercial client work, 1f 1t continues on
Its current path, may become increasingly more profitable than private client work, leading to a
general shift away from private client work by a significant number of firms.

As has become strikingly evident in recent years, fewer and fewer firms are likely to continue to
offer Legal Aid services. This service, already under severe strain (and some would say impending
collapse) will cease to protect the very people most in need of protection of their rights of access.
The result may be that the legal profession, in order to survive commercially, may increasingly tum
its back on private client work, and in particular Legal Aid work, to concentrate on commercial
clients, who can more easily afford to protect their legal rights irrespective of cost.

The growing complexity of processing modem commercial transactions, partly fuelled by the

internationalisation of firms, often requires teams of lawyers to work on problems for long periods
of time. This requires erther that firms are large enough to be able to tie up a team of lawyers for
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such a period, or that commercial clients extemnalise these transactions to specialist 'boutique’
commercial firms.

Any resultant regulation will require to cope with these and other newer trends in the provision of
legal services as they develop in the near future. The-impact of increased competition may justify
more stringent regulation in respect of private clients, than for commercial clients, for
aforementioned reasons. If law firms do continue to become larger, as has been the trend in recent
vears, this may cast doubts on the continuing viability of the partnership mode of organisation.
Such doubts precipitate a requirement to examine corporate and other practice forms to evaluate
their likely success or failure in overcoming potential problems of large scale partnership practice.
This would naturally require an abandonment of the current regulatory regime and the ushenng in
of a more liberal regulatory framework In relation to firm organisation.

The above should leave the reader with at least a flavour for some of the pertinent issues
surrounding the organisation and structure of the legal profession in the wider context of regulatory
discussion. These recurring themes will all be explored at greater length and in finer detail in the

main body of the thesis.

Section Two: Plausible Government objectives/ concerns in legal service provision.

2.1 The wider regulation problem - focusing issues:

As a necessary precursor to any serious attempt at evaluating the puzzle of the structure and
organisation of the legal profession, the problem must initially be placed in the wider context of the
objectives the Government apparently sets in respect of legal services. What follows, therefore,
exposes the wider regulation problem before embarking on a more sharply focused discussion of
the separate issues identified during this process. '

2.2 What actually are the Government's policy objectives?:

It is inherently difficult and problematic to attempt to identify exactly what the Government's
objectives are in relation to any of the multitude of areas in which it has a policy making role.
Firstly, in the quest to identify the Govemnment's objectives, the observer can incorrectly perceive
what these actually are. Subsequent analysis will be flawed to the extent that the objectives
perceived by the observer may not coincide with the Government's actual objectives.

Secondly, history has proved it unreliable to accept stated government objectives to be those
actually embodied in policy it administers. In many areas stated Government objectives appear
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completely incompatible with the actions taken to procure their fulfilment. In essence, what the
government says, what it does, and what it says it does, are often far from consistent.

Consequently, perhaps the most useful and reliable method of examining Government objectives in
relation to the provision of legal services, is to import-to the analysis an idealised/ model set of
government objectives and examine the implications of their procurement for the structure of the
legal profession. It is anticipated this will expose a rationale for the current evolved structure and
provide justification for the current legislatory and regulatory framework perceived necessary to

control provision of legal services.
2.3 The importance of identifying underlying objectives:

Continuing the theme in section one of this chapter, it is recalled that it is important to attempt to
identify the Government's underlying philosophy in relation to legal services. This will have an
obvious and direct bearing on how they decide to organise their provision. This underlyng
philosophy is likely to exist somewhere i the middle ground between the two extremes of legal
services being viewed as basic civil nght or a privilege. The stronger the orientation of the
Government towards a free market philosophy, endorsing increased market liberalisation, the more
attenuated will be its perceived philosophy of viewing legal services as a basic civil right.

2.4 Legal services - basic civil right or privilege?:

Any distnibution of legal services resulting from them being deemed a basic human right, will
almost nevitably require some form of protection from an unbridled free market solution. In the
absence of some form of market regulation, it would be extremely unlikely that the Government
could ensure for each member of society, protection of this basic civil right the Government has
itself invested in the individual. In creating this right, the Govenment essentially assumes some
duty to ensure that persons have access to at least a minimum of legal services and benefits of a
full and fair judicial system, irrespective of income and wealth.

Should the Government embody a less egalitarian philosophy, upon which to base distribution of
legal services, it will impose limits on its duty to exert control over the market mechanism. The
Government effectively delegates its responsibility to the market to ensure an efficient and
equitable allocation, having confidence in the ability of the market mechanism to do so. While it is
true that a free market philosophy in legal services would be likely to gamer productive type
efficiency goals, the resulting allocative solution may be politically and democratically
unacceptable. In subjecting allocation of legal services to the full force of the market mechanism,
producers could be expected to more closely adhere to behaviour in keeping with Neoclassical
profit maximisation’, wherein fair and equitable distribution of legal services would likely take a
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back seat. In metaphorical terms, the invisible hand of the free market would pick the pockets of
the less well off and redistribute in favour of the better off in society.

The UK the legal system has evolved with an underlying philosophy whereby reasonable access to
legal services of at least a minimum level should be the right of each individual. It has also evolved
such that the Government should perform some role as custodian of this nght by ensuring that the
individual is able to exercise this right. The Government seeks to ensure this right of access is
protected, and in the past it has done so by guiding the legal profession with a "less than mvisible

hand" from time to time.

The strongest form of Govemment intervention would be characterised by some form of organised
state provision of legal services - an idea which has support from those who advocate state
provision of legal services along similar lines to provision of state medical care by the NHS.
Within the current system, however, Government and State are invested with coercive power to
arrest any abusive or unethical practice by members of the legal profession and, in essence, the
profession is contractually bound to the State to provide legal services. The authority of lawyers to
practice their skills and provide legal services to members of society ultimately derives from the
State. While this contractual obligation i1s incapable of precise definition and is naturally limited, 1t
nevertheless results in the legal profession, not only being directly accountable to its clients, but

also ultimately to the State.
2.5 Self regulation.....Government control at arms length: -

On grounds of efficiency and independence, the Government is likely to perceive advantages in
permitting the legal profession as much practising freedom as it reasonably can. This will have the
effect of initially creating and subsequently sustaining trust and confidence in the market. Creation
and maintenance of trust is essential in the market for legal services as the profession's very
existence (and to a great extent its operation) depends on the strong social institution of trust. In the
absence of trust, problems of quality evaluation, ignorance and uncertainty, and information
asymmetries, that typically face consumers of legal services, would be an even greater problem
than they are where trust is a prevalent characteristic of such a market.

The degree of government intervention thought necessary to control the profession can be viewed,;
1. As reflecting the degree of trust invested in the profession by Government.

2. As also reflecting the Government's confidence in its ability to effectively self-regulate
and,
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3. As indicative of the status of the profession as perceived by the Government.

By creating the above situation, the Government hopes trust and confidence will percolate down
through society creating a general public that is trusting and confident of the legal profession and
its abilities. The govemnment, however, must seek to avoid giving the profession too much freedom
since complete liberalisation may be mmcompatible with the concept of legal services as a basic
individual right. As with the majonty of Govenment policy, it is hoped that the public interest
receives at least recognition, if not priority, in the list of government concems.

As a self regulating monopoly, the legal profession has control over legal services and information.
It controls the types of organisations from which lawyers are permitted to provide legal services,
and the amount of information that can be made publicly available to the consumer of legal
services. The consumer, therefore, suffers from an information deficiency over which the
profession has some degree of control. The extent of this information problem will vary from client
to client and will also be prevalent to differing degrees in both private and commercial client work.
It may be, for example, that commercial clients suffer from lower levels of information deficiency
than private clients - this would constitute a less powerful argument for a requirement for a similar
degree of regulation for both commercial and private clients °. This issue will be discussed later.

The conferral of self regulatory status on the profession results in certain powers and duties being
invested .in the profession. Self regulation can be defended on grounds that malpractice must be
identified and avoided, with unscrupulous practitioners being exposed and expelled. The expected
benefit of self regulation is that the profession's members have a vested interest in maintaining the
credibility of their own profession. Consequently, through property rights they have a strong
mcentive to monitor and control to avoid personal loss. The profession is also arguably the best
qualified/ most knowledgable to determine what is right and what is wrong in relation to legal

practice.

Self regulation, if effective, can be expected to be successful in protecting those consumers who are
at greatest risk from unscrupulous professionals through low levels of sophistication. Stringent and
widespread professional self-control, however, restricts flows of information and resuits m
weakened competitive pressures which can in tum result in a tendency for over-priced services.
Benham and Benham (1975) argue that the profession's desire to control information flows stems
from a belief that removal of commercial stimuli (which has the undesirable consequence of
limiting consumers' knowledge) reduces potential benefits of those members of the profession who
deviate from expected practice standards °. Consequently, Benham and Benham (1975) argue
granting information monopoly may be one of the least politically sensitive and controversial
methods for constraining the behaviour of suppliers and consumers to achieve desired outcomes .
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2.6 Potential abuse of monopoly power:

By granting the profession self-regulatory status, the govemment does unfortunately precipitate
another set of problems. These problems basically stem from the fact that professions are
essentially monopoly suppliers and, as with all monopolies, the fundamental concem is the natural
tendency for sub-optimal output to occur at a price which exceeds marginal cost. This is naturally
detrimental to efficiency and the likely scenario of the supplier auctioning output at inflated market
prices clearly conflicts with interests of the general public and objectives of distribution and equity.

The Govemment, therefore, relies on the trust of the profession to rigorously exercise its
characteristically strong moral and ethical qualities to restrain its own members from extracting
monopoly profits and reducing service quality. While restrictions on competition and market entry
act as protective institutions to facilitate the ease of operation of the legal profession and gain trust,
they do conversely present the profession with an ideal forum from which to act to the detriment of
public interest. A traditional criticism of weakened competitive forces (in its strongest form, a
tendency towards monopoly) is that pressure to mnovate and effect technical progress is dulled or

distorted with corresponding X-efficiency losses °.

From a socialist perspective, the simple existence of professionalism is criticised for obstructing
free mobility of labour units and for, thereby, being conducive to further accentuation of social

inequality °. -
2.7 Does competition exist at all in legal services?:

Since the market for legal services enjoys attenuated competitive pressures, price competition could
be expected to play a far less significant role than in many other markets. The market 1s, therefore,
characterised by competition based more on quality criteria rather than price. It is nevertheless the
case that within certain segments of the overall market for legal services (particularly those where
services are relatively standardised/ homogeneous, such as domestic conveyancing) atomistic price
competition may remain a prevalent market characteristic.

In the absence of full competitive forces, the government is concemed that an environment is
created wherein the legal profession strive to at least maintain, but better still increase, the quality
of their services wrthout unnecessary cost increases to the consumer. The govemment will also
wish to ensure that consumers from all geographical areas have reasonable access and proximity to
legal services by avoiding solicitors concentrating their activities only in main urban conurbations.
While concentration of solicitors will be far higher in densely populated areas, the government will
seek to create a fairly even concentration overall which minimises areas of unfulfilled need and
allows all prospective consumers to access services.
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2.8 The problem of market failure:

Clearly, a legal profession operating 1n a completely unregulated free market would be extremely
unlikely to meet the objectives of government discussed above. The legislatory and regulatory

framework which has evolved can be regarded as a response to major elements of 'market failure’
10 )

Regulation can be regarded as a set of rules or conditions that specifically seek to safeguard
against problems which would likely anse under a free market situation. Current practising
restrictions can therefore be viewed as an attempt to modify operation of the market mechanism
with the aim that the combination of regulation and quality based competition will fulfil
government objectives. Within the scenano of diluted competitive forces, while consumers clearly
suffer from information defictency, they do play a pivotal role in disciplining practitioners within
the market. The consumers' disciplinary power is derived from the existence of reputation effects in
the market. Through the process of non-price, primarily quality based competition, consumers
evaluate respective quality and reputations, and m this manner consumers may exert as strong a
disciplinary force upon the legal practitioner as does the organisation to which he belongs. The
important point here is that, together, firm and market jointly constrain the behaviour of legal
practitioners. In a similar vein, ;ml entry restrictions within professions can be regarded as
positive attempts to preserve and enhance quality of both practitioners and their services within the
market. -
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The diagram below essentially summarises the constantly interacting aspects of the provision of
legal services as outlined above:

(Diagram 1)

Results m
Competiion
by quality
tather than

results m

' distnbution and
equuty.

results n

(Diagram 2) below demonstrates the dual disciplinary mechanism that exists to constrain the
practice of the legal profession: -

LEGAL PROFESSION:

Duty to uphold consumers nght
of access to legal services
regardless of financial means
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The following table summarises plausible objectives and policies of the government as outlined and
discussed above:

(TABLE 1)

OBJECTIVES

To invest every individual n society with the right of
access to legal services wrrespective of financial means,

To mamtain the quality of these legal services,

To maintam low prices to the consumer of legal services.
To maintain fatmess in distribution and equity.
To ensure efficient production and supply of legal services.

To stimulate mmovation and effect technical progression.

To grant the legal profession sufficient freedom to
operate effectively and preserve trust and confidence in
the market.

To avoid abuse of privileged monopoly status.

To tie the legal profession to Gowt. policy.

2.9 The puzzle.....is a solution possible?:

CONSEQUENCES & SOLUTIONS

Close monitoring of the profession by Gowt., protect right in
conjunction with Legal Aid scheme. Emphasis on non-
market solution. .

Entry restnictions and reliance on reputation effects.
Reliance on partnership mode with joint and several

liability.
Gowt. price subsidy via Legal Aid scheme and reliance on
price competition.

Enhanced consumer access, avoidance of unhealthy market
concentration and geographical imbalance.

Atomistic competition and reliance on market/ price
mechanism to produce efficiency.

Increased competitive pressure.

Reliance on self-regulation, grant power to the Law
Societies, minimum Govt. interference and mvolvement.
Increase Govt. influence/ control and promote increased
competilion between practitioners/ service suppliers.

Cmsul!.atim procedures between the Govt. and the
profession to ensure congruence of goals.

Refermng to TABLE 1. above, obvious substantial conflict exists between objectives and
solutions. Consequently, it is impossible to simultaneously pursue all objectives - some well
designed compromise is required. Some objectives point to the desirability of increasing
competitive pressure, others point to a desire to protect from full market forces, some emphasise
reliance on the full market forces/ price mechanism while others emphasise non-market, specific
regulatory solutions. The exact role played by the Government in solving this puzzle is also a

matter for protracted debate.

Upon recognition and realisation of the numerous and conflicting interest groups from the
discussion and diagrams/ table above, it becomes apparent that the traditional Neoclassical view
of the firm omits many of the mteresting economic interactions which will be focused upon during
this thesis. Viewing the firm as a nexus of contracts (specified and unspecified) internal and
external to the firm appears more suited to a holistic analysis of the legal profession in the wider
context of these issues ''. This far more permissive view of the firm tolerates introduction of a far

18



wider set of economic actors, both in the interior and exterior of the firm, than is the case with
conventional theory of the firm. This more holistic perspective will be explored at greater depth in
later chapters, where the advantages of using such a view of the firm will become immediately

apparent.

il

2.10 How far does the potential audience of parties to the firm extend?:

Issues such as, ‘what i1s a firm' and, ‘what are the limits to a firm' have become increasingly
popular topics of discussion mn theory of the firm in recent years. Perhaps the simplest answer to
questions such as these is that the firm is exactly what the analyst wants it to be - there are no
internal or external limits to the nexus of contracts/ treaties of the firm. Where the analyst wishes
to impose a limit this can simply be made explicit by that person in analysing a particular
economic problem. In adopting this view of the firm, the size, breadth and depth of the nexus of
contracts of the firm 1s as wide or as narrow as the person conducting the analysis perceives
necessary to conduct that particular analysis.

To place this in the specific context of the legal profession, the fact that the final product is a
service which has evolved as a nght of each individual, serves to reinforce the contractual duties
binding upon this widened set of parties to the contract of the firm. The fact that consumers play
an important and integral part in regulating and disciplining the profession through reputation
effects, strongly indicates the requirement for them to secure a role in analysis as party to the
overall nexus of contracts of the firm.

Continuing this theme, in the case of Multi-Disciplinary Practice (MDP) between lawyers and
members from other professions (currently a focus in debate conceming the future of the legal
profession) there would be a still wider set of parties to the nexus of contracts '*.

A current trend witnessed in legal partnerships (one which is likely to continue and perhaps
become stronger in future) relates to increases in the size of productive teams. This, by
introducing a larger set of agents within the firm, ushers in a whole new set of contractual
problems/ difficulties. For instance, problems associated with monitoring a larger set of
contractual agents of the firm will be augmented. This indicates the requirement to focus upon
some of the most interesting and important problems of a contractual nature within the firm,
namely a) the intemal structure of the firm and b) in particular the income division bargain
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between the primary agents (partners) of the firm. These 1ssues will be examined in fine detail
and at greater length elsewhere m this thesis.

Now that the background to the regulation problem has been sketched out and the role of
government, consumers and self-regulation outlined, this chapter will next examine the specific
legal restrictions presently incumbent upon legal practitioners in the UK. These combine to give
structure to and largely determme current patterns of formal contractual relations between
practitioners within legal partnerships and between firms.

Section Three: Legal restrictions on law firm organisation.

The resultant specific organisational constraints and regulations imposed on the practice of
solicitors can be seen as an attempt by the Government to satisfy at least some of the objectives

outlined in the previous section.
3.1 A short historical perspective:

Within the professions it has traditionally been the norm for individual practitioners either to set
up practice on their own, or with colleagues from their own profession in a partnership form of
organisation. This has been the historical norm for the vast majority of professions both within
the UK. and abroad "°. Practice in either of these forms signals to potential users of professional
services that the practitioner is totally committed to any prospective client he should transact
with, and that he backs any professional advice he provides with both the resources of the
business entity to which he belongs, and his own personal assets. Hence, the more common of the
two forms, the partnership, is more commonly used in professions where the code of conduct
assumes that the practitioner, in holding himself out to clients as being a fit and proper
professional, stands firmly behind ar;y professional advice or service he willingly offers, without
limit to his personal liability '. It is the rare or exceptional case in the UK., or in any member
states of the EEC., for any professional regulatory body to permit practice in a corporate form or
with limited liability '*. These does, however, exist a minority of exceptions to this general rule,
these notably including the following examples;

1. Some, but not all, of the States in the USA. permit corporate practice for lawyers and,

2. In the case of Chartered Surveyors in the UK., the Royal Institute of Chartered
Surveyors (RICS) have recently lifted their prohibition regarding corporate practice with
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limited liability and now permit such practising arrangements, subject to some qualifying
restrictions.

It must be remarked at this juncture that, in recent years, the scope and nature of what is deemed
to be an insurable nisk paired with the comprehensive nature of cover available through ever
expanding insurance markets is an important factor in considering this area. As a result, the issue
that professional practitioners should assume unlimited liability for services they transact, may
now form more of an arbitrary academic question than a public interest question, than was the
case in earlier years. It appears not unreasonable to suggest that the best interests of clients may
be better served by the provision of adequate and appropriate professional indemnity insurance.
Consequently, it may be seen as more appropriate that the professional governing bodies assume
a role of designing and prescnbing more extensive indemnity insurance requirements for their
respective members, and keep these under constant review, rather than engage in debate over
what constitutes appropriate forms through which members may offer their services. This forms
part of a wider discussion averted to m a later chapter.

Restrictions relating to the structure of the professions can be imposed in a variety of ways. The
overall effects and consequences of their imposition, in relation to a diverse range of social and
economic criteria, must be uniquely assessed with due recognition of the peculiarities of
circumstance resulting from the unique environment from within which each profession operates.
The issue of structural restrictions relating to the professions has been the focus of recent
attention, most notably from both the Office of Fair Trading (OFT) and the Government via its -

White Paper proposals for major overhaul of the entire UK legal system '°.

This thesis focuses exclusively on the legal profession in the UK taking account, where
necessary, of the different positions facing solicitors in England and Wales and in Scotland. What
follows is an outline of the current position regarding solicitors in the UK and the restrictions on
organisational form which govem their practice. This will highlight the combined effect of
statutory legislation regarding the practice of solicitors, and the rules and regulations made by the
Law Societies, which jointly act to limit the scope of the environment from which professional

legal services may be rendered, by the legal profession, to the public.
Furthermore, this thesis is exclusively concerned with the solicitor side of the profession and will

thereby exclude the other legal gender, Barristers and Advocates . It is, however, interesting to
note that in the process of compiling their 1986 report '°, the OFT consulted 130 professional
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bodies and found that instances where only sole practice was permitted were rare, with Barristers
being the only notable example.

A more indepth examination of the legal restrictions on law firm organisation is clearly required
and follows below. | '

3.2 The source of specific organisational restrictions:

Restrictions relating to the practice of solicitors in England and Wales and in Scotland are the
result of solicitors being a registered profession subject to :

1. The Solicitors Act 1974 and The Solicitors (Scotland) Act 1980 respectively and,
2. Rules made under these acts by The Law Society and The Law Society of Scotland.

Under these Acts, certain rights are conferred upon solicitors to carry out designated functions,
these including conveyancing and applications for probate among others. As a prerequisite for
lawful practice, the name of every solicitor must appear on a Roll of Solicitors and the solicitor
must be in possession of a current practising certificate issued by the relevant Law Society. In
England and Wales solicitors need not be members of the Law Society, although most actually
are, but non-members are still subject to the Rules made and administered under The Acts by The
Law Society °. In Scotland a solicitor must be a member of The Law Society of Scotland and is
therefore, by virtue of his contract, automatically bound by all of the Societies rules in order to

hold a practising certificate.

3.3 The primary restrictions relating to organisational form:

The primary restrictions relating to the organisational form through which solicitors may only
offer their services, are as follows:;

1. A prohibition on corporate practice and,
2. A prohibition on solicitors setting up partnerships with members from other
professions. Limitations are also placed upon arrangements with members of other

professions for the introduction of business and on other activities engaged in whilst in
practice as a solicitor.
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3.4 Specific challenges to these restrictions:

1. Corporate practice:
Radical alteration has occurred in respect of the first of these restrictions, namely the lifting of

the prohibition relating to corporate practice for solicitors *°, In keeping with arguments delivered
by the legal profession to both The Benson and Hughes Commissions #', solicitors will now be
permitted to practice in corporate form, subject to rules ensuring the maintenance of certain
criteria. These criteria encompass matters of competence, independence, insurance and
compensation funds and accounting for funds held in trust for clients.

The ultimate effect of this legislation has been to make provision for the relevant Law Societies to
design rules for the recognition and control of incorporated solicitors companies. Under the Acts,
the Law Societies are empowered to design and administer rules that will control the practice and
conduct of duly authorised corporations of solicitors.' These rules are in respect of the manner in
which such firms will be permitted to carry out the functions that individual solicitors are
currently authorised to undertake, by way of the Solicitors Acts.

Like other rules of the Law Societies, these rules will be subject to approval by the Master of The
Rolls, in England and Wales, and by the Lord President of The Court of Session in Scotland. The
rules regarding incorporation have now been set up in Scotland, and the Law Society of Scotland
has produced a set of incorporated solicitors practice rules that outline requirements vis-a-vis
corporate law firms in unlimited, limited and limited by guarantee forms. As yet in England and
Wales, incorporation of solicitors firms is still prohibrted.

The issue of the degree of and limit to liability for solicitors, consequent upon the lifting of the
corporate practice restriction, has been a problematic area of debate, and indeed divided the
opinions of the Benson and Hughes Commissions. The Benson Commission recommended
against incorporated solicitors firms with limited liability with the Hughes Commussion assuming
the opposite polar stance. It is interesting to note that during debate of The Admunistration of
Justice Bill in January 1985 The Law Society, as quoted by The Lord Chancellor, indicated the
posttion it would take as regards the degree of liability. It was indicated at this time that The Law
Society intended to prohibit corporate practice with limited liability unless it could be sure that
proper and adequate consumer protection could be maintained.
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It 1s evident that the Law Society has reconsidered the position it indicated back in January 1985
during debate but its position remains unclear with respect to England and Wales.

- In Scotland, the rules that cover the incorporation of solicitors firms can be found in the
Solicitors (Scotland) (Incorporated Practices) Practice Rules 1987 that came into operation as
from 1st November 1987. These rules have been made under section 34(1A) of the Solicitors
Scotland Act 1980, which was inserted by the Law Reform (Miscellaneous Provisions)
(Scotland) Act 19835, and empowered the Council to make rules providing for the management
and control of bodies corporate providing professional services, such as are provided by
individuals and firms practising as solicitors. Under the Act, the membership of such bodies
corporate must be restricted to solicitors holding practising certificates, their executors and other

incorporated practices.

The Administration of Justice Act 1985, empowers the Council of the Law Society of England to
make similar rules. During the parliamentary passage of this, Act the Lord Chancellor indicated
that it was not intended that English solicitors should be permitted to practice in corporate forms
with limited liability. In Scotland no similar statement was made by the Lord Advocate, although
the Scottish Law Society did promise that if incorporation with limited liability was permitted,
the interests of clients would not be prejudiced. The Scottish Law Society decided after long and
careful deliberation that all forms of incorporation would be permitted (that is unlimited, limited
by shares or limited by guarantee) for Scottish solicttors.

It 1s mtended that the interests of clients will be preserved by the combined effect of the

provisions relating to financial soundness (Rule 5(3)), contributions (Rule 5(4)) and indemnity
insurance (Rule 10). Management and control provisions contained in three styles of Memoranda
and Articles of Association, in tandem with these and the other rules, will ensure solicitor

authority at all times m an incorporated practice.

2. Multi-Disciplinary Partnership (MDP):

The second of these practice restrictions, which essentially prohibits the formation of mixed
professional practices, has also been the focus of intense debate in recent years =*. The formation
of MDPs between solicitors and members of other professions is restricted both by Statute, and
by professional rules that jointly act to limit the ways in which solicitors can seek business and
most significantly, prohibit fee sharing with non solicitors.
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The Law Society Practice Rules, Rule 3 (practice rules 1936-1972, as amended), made under
authority of The Solicttors Act s.31 and concurrent authority of the Master of The Rolls,
provides that a solicitor shall not share, or agree to share, his professional fees with any person
except another solicitor. This, n tandem with Rule 1, which relates to the obtaining of business,
essentially precludes any lawful attempt at formation of an MDP. ' )

In Scotland, the Law Society Practice Rules 2 and 3 (1964 rules), made by the Council currently
under the authority of the Solicitors (Scotland)Act 1980 s.34, have a broadly similar effect and
block the formation of MDPs. The rationale behind these restrictive prohibitions is to ensure that
only properly trained and qualified legal practitioners initiate and conduct the delivery of legal

services to the public ©.

The statutory restrictions are explicit as regards solicitors in Scotland and Northern Ireland by
way of The Solicitors (Scotland) Act 1980 s.27 and The Solicitors Act (Northemn Ireland) 1938

s.45, respectively.

The position is less well defined in England and Wales, however, as the prohibition appears only
to apply to fees derived from contentious business **. This is the result of the combined effect of
the Solicitors Act 1974 s.39 and the Partnership Act 1980 s.5. There are no statutory
prohibitions on mixed partnerships in England and Wales, so far as non contentious business is
concemned. The Law Society has, however, drawn attention to the Solicitors Act 1974 s.22 under
which a possible offence could be committed should an MDP of solicitors and estate agents

supply a conveyancing service.

The practice rules that prohibit fee sharing with non solicttors, act as an obstruction that is
unparalleled in any of the other professions examined in a 1986 Office of Fair Trading report =, _
This, of course, excepts the restrictions placed upon barristers and advocates which prohibit any
form of practice other than as a sole practitioner. The solicitors fee sharing prohibition mnhibits
members of the legal profession in a manner in which rules of other professions regulatory bodies

do not.

3.5 Why are such restrictions important and are they a justifiable constraint?:

Entity restrictions, by which the members of a profession are restricted as to the form of
organisation through which they can choose to deliver their services, are of important
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consequence since they essentially prohibit and constrain the formation of otherwise legitimate
forms of organisation.

Many of the concemns relating to abandonment of these restrictions are amongst those addressed
by the Benson Commission m 1979, and by the Hughes Commission in 1980 %, The findings
from these comprehensive reports, together with information from other sources, forms the basis
of the 1986 Office of Fair Trading report 2, which has called in to question the current
organisation of the legal profession and has augmented enquiry in this area to provide a more
comprehensive overview of the problems with greater detail and clanty.

A recent challenge to current practice restrictions has been launched by The Secretary of State
For Scotland in a Scottish Home and Health Department discussion paper entitled "The Practice
of The Solicitor Profession in Scotland" *. This called for the introduction of MDP's, but The
Law Society of Scotland was speedy In responding to this call by indicating that it was strongly
against their introduction. |

It is anticipated that the above will provide some indication of the source of the current practice
restrictions and will concurrently highlight some of the major obstacles that stand in the way of
regulatory and, therefore, structural change in the market for legal services in the UK.

3.6 The rationale behind imposing restrictions on organisational form:

Such restrictions can be viewed as an attempt to preserve the interests of the consumers of
professional services. This is a recurring theme in arguments forwarded by the professional
regulatory bodies i defence of their restrictions. Another central argument advanced 1s that
which emphasises the need to ensure high standards of professional competence and integrity, and
in many cases, to avoid conflicts between different interest groups. A further argument
propounded to defend restrictions is that which recognises the need to preserve a practitioner's
independence and freedom from extemnal pressure.

With these propositions in mind, it is apparent that where corporate practice is permitted, the
doctrine followed 1s one whereby the members of the profession choosing to practice 1n a
corporate form, should remain subject to the conventional standards and disciplinary procedures
of the appropnate regulatory body, as are partners in a partnership or sole practitioners. In
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addition, the principle applied is to keep the company under professional control by way of a
requirement for a majonity of directors, or shareholders, to be professionally qualified.

In instances where mixed practices are permitted, the doctrine followed with regard to the
conduct of practrtioners, appears to be aimed at avoiding the use of one activity to unfairly attract
business for another. This would appear to be in keeping with the general proposition often
forwarded that restrictions on practitioners to compete with each’ other should be the minimum
necessary to ensure an adequate degree of consumer protection. The strength of the concept of the
personal fiduciary nature of the relationship between client and practitioner as a defence for
restrictions would appear to vary, dependent upon;

1. The minimum size of practice required to serve the requirements of large corporate
customers,

2. The frequency with which the client makes use of the professional service and,

3. The extent to which the practitioner is able to, and actually does, delegate work to the
employees of the practice.

It 1s commonplace for the professional regulatory bodies either to recommend to, or to place
compulsory requirements upon, members of their respective professions regarding PI insurance.
It has been remarked by several of these bodies that the sharply rising cost of cover, paired with
the difficulties in obtaining adequate cover through insurance markets, is a problem *°.

The National Consumer Council (NCC), the Scottish Consumer Council (SCC) and the
Consumer Association (CA), bodies who share a common aim in representing the interests of
consumers, are broadly in favour of relaxing restrictions. They are sceptical, 1t 1s fair to say,
though in varying degrees, as to the validity and strength of the defence put forward by the
professional bodies to justify their restrictions *°. They are all in general agreement, however,
over the need to arrange adequate consumer safeguards in the event of the emergence of
nnovative forms of mixed and corporate practice, should restrictions be liberalised. In stark to
some of the professional bodies, such organisations do not envisage almost insurmountable
practical difficulties in designing and devising such safeguards.

Bodies representing the interests of business consumers of professional services, on the whole
accept the need to ensure safeguards, as noted above, and many did concede that there appeared
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to be an ascendancy 1n interest m the provision of services via mixed service practices. Many of
these bodies, however, thought that many business consumers (particularly smaller scale ones)
may be relatively indifferent to mnovative practice forms and would tend to be more concerned
with the quality of the services rendered rather than the organisational mode through which they
were rendered. The quality of service is a problem which deeply concemns business consumer
representative bodies with many of them holding reservations that quality of service may fall
without commensurate cost savings, and that choice may become limited.

A general conclusion can be armved at here, and indeed echoes that arrived at by the Monopolies
Commission as far back as 1970 *, and that is that the removal of entity restrictions are, or at
least could be, in the interests of the public provider their removal would not;

1. Endanger the personal fiduciary nature of the client practitioner relationship, where the
nature of the professional's attention is essential or,

2. Lead to an over concentration of professional services in the form of local or
specialised monopoly.

This Commission did, however, predict that these cases would be exceptional and of
comparatively rare occurrence. The Commussion also concluded that rules which prohibited
mixed professional partnership were likely to be contrary to public interest, in the absence of any
serious conflict of interest prejudiced against the client and in particular where there exists a
recognised public demand for combined practice services, or where there is potential for cost

economies and/ or increased efficiency of service and scope.

Bearing these issues in mind, it is patently obvious that any restrictions which act to impair the
choice of organisational form for a profession, must be a compromise between a plethora of
factors at constant variance. In the remainder of this thesis these and other themes will recur and

be subjected to more rigorous analysis.
Section Four: The Socialisation of the Solicitor - Creation of a Professional Atmosphere.
4.1 Characteristics of a Profession:

A profession is a long standing institution that can be seen to engender certain characteristics that
are thought to be desirable for the betterment of society as a whole **. In the case of legal
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services, certain persons are given the legitimate authority by the Government, via the Law
Societies, to carry out the functions of solicitor or barrister/ advocate **. The right to legal redress
is recognised by the Govemment and through the Law Societies, practitioners are franchised with
the right to carry out specific functions to service individuals' rights to legal redress *.

The following charactenistics are commonly found in professions and in particular describe the
legal profession; |

1. Practitioners are usually required to complete a specific University Degree typically
followed by some form of "on the job" apprenticeship *°. Competition for entrance places
in these degree courses tends to be very high and consequently, entrance qualifications
tend to be similarly high. This, essentially, acts as an educational filter with only the

~ highest academic achievers gaining entry. The voluntary social conditioning process
affects the individual from this point onwards where this academic school is typically a
very intense and close-knit community. Peer pressure and press:ure from mentors in
combination tends to be strong and those who do not conform to established norms wall
find it difficult, if not impossible, to survive.

2. In addition to high entrance requirements, professions will limit absolute numbers of
future practitioners which has the dual effect of maintaining a strong demand for their
skills and preserving the exclusivity of the "professional club" *. The apprenticeship is a
vital part of the institutionalisation of incoming practitioners as it is perceived as being
essential that the skills of the mentors' generation are entrusted only to those who are
perceived to be worthy of receiving such skills. The apprenticeship acts as a forum for
the incoming professional to be subjected to a series of tests by the present generations of
professionals. This period also encourages incoming professionals to compete by
signalling their suitability and this should have the effect of generally enhancing the

quality of this group of incoming professionals.

3. Those professionals in firms, or in practising arrangements with others, will not let
anyone join their ranks and again there is a filtering process that enables existing
members to assess the suitability of newer members of the profession to jon firm or
practice ranks. This has become institutionalised in the case of partmership as a
pre-partnership period as a salaried member, during which the potential partner must
demonstrate his/ her surtability for full partnership.
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4. Professionals are often required to be members of a professional body or at least be
subject to some disciplinary procedure to check against mal-practice. This is often
combined with a self regulatory regime which is expected to operate efficiently as it relies
on those best qualified to monitor and punish ie. similar professional practitioners *'.

5. Professions often place restrictive regulations upon their members in relation to their
ability to compete with each other. This often manifests itself in terms of advertising
restrictions which put paid to any attempt to signal a differentiated quality of service to
consumers or attempts to poach customers from other practitioners. This exists in order
that a feeling of professional omni-competence is instilled in consumers .

From the above, it is apparent that the profession tends to subject its incoming members to a
series of rigorous filters and tests. Those who pass through these filters and tests are expected to
be those who can be relied on to self-enforce incentives and self-monitor. This is, of course,
bolstered by effective mutual monitoring. This could be expected to work effectively as they have
a strong vested interest in preserving the value of the 'club’ which they have strived to gain
acceptance into. Consequently, self-enforcement/ monitoring and mutual/ peer group monitoring
are expected to be all pervasive features of a profession.

In the case of the legal profession, two major screening processes can be identified;
1. Upon initial entry into the profession and,
2. Upon entry into the partnership's formal equity sharing agreement as a partner.

It is true to say that professionals tend to have a more extensive educational and training
background, and are subjected to a more rigorous socialisation process than many other
occupational groups. The result is the creation of a college of consistent knowledge, norms,
attitudes and values. The individual is constantly thereby subject to high expectations and is
expected to strive for professional autonomy, not only from competing organisations and society,
but also in their work setting and organisation.

There is a potential for conflict to arise in respect of external constraint on the individual as 1t 1s
likely to be the belief of the professional that only his peers are qualified to evaluate his
performance. There is also potential for conflict in view of the fact that professionals are likely to
argue that it is appropriate that they should be at complete liberty to exercise their personal
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judgement in the absence of any organisational of client originated constraints or
extra-professional restraint.

The characteristic client orientation of the professional should ensure that client needs take
precedence over personal needs. This introduces the potential for further conflict, in this instance
between the needs of the chent, and needs of the organisation. This may promote a general
resistance in the individual to organisational rules. In relation to the client, the professional enjoys
systematic knowledge power over the client, and in a wider sense holds this advantage over
ordinary members of society.

A profession is constructed and organised around a formal and well ordered body of knowledge
*. The profession is invested with substantial power to make judgements and recommendations to
the relatively 'ignorant' client. The legitimisation of the profession and its authority by society
imparts vast power to the profession. Through manipulation of this power it can determine its
educational and training requirements, set minimum standards and evaluate performance within
the profession. A binding code of ethics 1s established which regulates behaviour between client
and practitioner and also between fellow practitioners. This self enforced code reinforces
development of a professional 'culture’ consisting of membership and language/ symbolic norms
etc.

Full ime occupational involvement is expected of the professional. As a result of its training
becoming highly formalised, the profession becomes affiliated with well respected and highly
reputable further educational establishments. The formalisation of this training enables the duty
of dissemination of the accepted required knowledge and skills to be invested only in bodies
selected by the profession as being suitable to perform such a function. A professional
association 1s established which legitimises the practice of only those individuals perceived as fit

for the profession. The power of the professional is gained through membership of this
association. A code of ethical practice formally states expected behavioural standards between

the professional and his clients and also between fellow professionals. Professionals can be seen
to possess knowledge power rather than positional power as is normally within the possession of

bureaucrats.

Professionalisation 1s not constant over time and there is no formal consensus within the
profession as to what constitutes professional behaviour in legal practice.
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" 4.2 Attacking traditional professional conservatism......increasing competition between
professionals:

The profession has recently been subject to increashing pressure to induce greater competition ©.
In this respect the ability of the partnership form of organisation to cope with this increased
competition has been questioned. This strikes at the heart of a long established traditional

institution within the legal profession, the legal partnership .

Competition is a permanent feature of any commercial environment and the balance between
commercial motives and ethical practice can be seen as constantly shifting. At present, there is a
greater emphasis on commercial considerations and the role of increased competition in a freer
market mechanism “. Some fear this may result in a dilution of ethical considerations. It has
become apparent that as a result of recent increasing liberalisation in the market for legal
services, lawyers have been forced to become more business like and commercially aware. It is a
fear held, mainly by those who oppose further liberalisation, that lawyers may be forced still
further to become more like busmessmen to survive in the more competitive environment, and
that this may cause the truly ethical solicitor to be drawn into more frequent situations of
questionable ethical practice than was previously the case.

The legal profession could be cnticised as servants of tradition, who are trapped in their
conservatism and mystique and are programmed/ condrtioned to maintain the status quo in which
they flourish. By subscribing to this view the lawyer perceives that any element of reform or
change, serves to diminish that which the lawyer has worked to acquire in terms of knowledge/
human capital. This threat tends to result in a natural inbuilt tendency for such a lawyer to resist
and oppose any change in relation to legal services and practice. An unfortunate consequence of
this can be that the profession can develop a very retrospective attitude which results in it being
averse to moving into new and expanding fields of business with any great spee:d and causes 1t to
be incapable of forward planning effectively. There is a general feeling that holding this type of
attitude only serves to alienate the profession from consumers, Govermnment and other
professional groups etc. thereby leaving the profession in a weaker position than would have been
the case if they had been party to negotiating practice and other related changes initially with a
more accommodating and positive attitude.

From a Marxist perspective the legal profession is criticised as being charactenstically nsular,
secretive etc. and that it deliberately attempts to create a forum from which it can exploit its self
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made and self perpetuating monopoly. The profession is capable of sustaining this monopoly by
~ the use of language alien to the man in the street and abusing its informational advantage *.

Marxists would tend to view the lawyer as analogous to the "Putter Outer” in the early capitalist
economies . Here, the entrepreneur was characterised as deliberately and systematically,
splitting up the production process so that the workers could only have the information to
produce that part of the process that they were familiar with. Thej} did not have the information,
or the resources, to come together and start up the whole production process themselves.

As a result, the workers receive a disproportionately small retun on the value added resulting
from their mput. In the case of legal services, they are separated from the final product by
regulatory legislation that dictates that only qualified legal practitioners can conduct certamn legal

services.

Here, there exists an institutionalised form of legalised information monopoly over the worker
due to a limited delegation authority. In this view of the law firm, the partners mnput can be seen
as the entrepreneurial capital input, and the workers services as the labour input.

Lawyers may be more boundedly ethical than they used to be, or to be more cynical, selectively
ethical, and may now pursue their own goals to a greater extent by viewing it as less questionable
to exploit consumers than was previously the case. This could be the result of the profession
attempting to shake off its previously retrospective nature as the old guard leave and younger
members of the profession enter who are now forced, and more willing, to act in a more ruthless

and commercially oriented manner.

From the perspective of this study this is of central importance as it is essential-to attempt to
discover whether the behavioural constraints thought necessary to constrain the behaviour of
lawyers in the past and present, will be perceived to be sufficient for the future. Accepting that
current constramnts on individuals in the typical law firm are likely to be very liberal, it is
tempting to suggest that they may not prove to be sufficient in the law firm of tomorrow when
patred with the newer breed of lawyer entering the profession. It is anticipated that the empirical
study may reveal that firms are having to place more formal constraints upon firm members than
was previously the case.
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4.3 The conflict between competition and cooperation:

Quite clearly, a profession places great emphasis on creating a reputation and installing
safeguards to mamtain, or even enhance, the reputation created. Attempts to instill attitudes
extolling the virtues of cooperative rather than competitive behaviour and relationships between
professionals, 1s a component of the process of socialising professionals .

The professions, therefore, have a tendency to be anticompetitive and their operation relies on
trust and confidence. A reliance on reputation effects, results in consumers disciplining the
practice of lawyers to a certain extent. This disciplinary effect could be as strong as the effect on
the lawyer of belonging to a firmV/ organisation. It could be argued that the organisational form is
simply one part of a greater whole of.disciplinary procedures affecting the lawyer. The twin
primary restrictions are fundamentally those of an anticompetitive nature, and those that are entry

barriers. Consequently, professions have been characterised as 'cartels backed by licensure laws'
46 '

It is argued that professions undesirably restrict the free flow of labour units and, as a result,
accentuate social inequality *’. In this respect, the public interest is at stake and that which is
deemed to be n the public interest is often a central or prime consideration when proposing
change within the professions. Notions of what is in the interest of the public could arguably be
equated with what is deemed to be socially beneficial/ efficient .

4.4 Information advantage and control of quantity and quality of output by the profession:

In the context of legal services, it could be contended that informational problems are a major
cause of market failure and are an obstacle to obtaining socially optimal production. A prime
source of this mnformational problem is the difficulties that typically unsophisticated clients face

in attempting to evaluate the quality of legal services .

It is viewed as a potential consequence of the information disadvantage that faces consumers of
legal services, that lawyers may either supplier induce demand (SID) or restrict output with
inflated prices *°. Clearly these two forces oppose, but which ever may be the case, the problem is
that the client potentially suffers at the mercy of the profession. It could be suggested that
perhaps lawyers aim for income targets and work load/ leisure trade-offs, adjusting their
activities to yield these. The profession, by restricting membership, can maintain the value of its
members services as supply will be limited to available capacity, which is constantly kept n
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check. In this manner, salanes and profit shares can be maintained at relatively high levels as
there will at all times be at least a stable, if not strong, demand for legal services. The legal
profession is consequently usually working towards the limits of its capacity and in this manner it
is easier for the profession to justify the high rewards to its members. Lawyers do tend to require
to work fairly long hours and again this reinforces the socialisation process, where only those that
are willing to put in long hours will be accepted fully into the 'club’ ie. offered equity sharing
partnership. |

The quality of lawyers' output can be regulated via either a market, or a non-market solution °'.
Ultimate coercive power rests in the hands of government protecting the consumer (and if
necessary the producer) from the vagaries of market competition in this case. The fact that the
government at the bottom line can change any aspect of the legal profession as it sees fit, within
reason, may render the profession’s abuse of its monopoly powers unattractive. The profession is,
in essence, in contract with the State and consumers and as a result, is accountable to both. This
view of three main interest groups is consistent with a nexus of contracts (both intermal and
external) view of the firm **.

4.5 The effect of a recent change in Government policy towards the legal profession:

A recent example of a major shift in Government policy towards the profession is that of the
change in rules regarding the provision of conveyancing services in England and Wales. It is
interesting to note that, in anticipation of the cessation of solicitors monopoly of conveyancing in
England on 1/5/87, average prices for conveyancing services fell in most geographical areas in
England *°. This can be rationalised in terms of the legal profession fearing that as licensed
conveyancers would now be permitted to offer residential conveyancing services, they would
flood the market and severely undercut solicitors firms. What has become evident is that, before
the above policy change, solicitors must have typically enjoyed relatively large producer
surpluses from practising conveyancing. In 1990, conveyancing fees were generally similar 1n
nominal terms to what they were at the time of abolition of scale fees in 1984. In real terms they
are substantially lower.

As 1t transpired, the large influx of non-lawyer competition, feared by the profession, did not
matenalise and only very penpheral competition was felt, primarily in the larger markets in the
UK. (defined in terms of TTWAs) The fear the profession had may have been founded on the
realisation that, because substantial monopoly rents were being appropriated from consumers of
conveyancing services, this would result in non-lawyer competition perceiving a perfect market to
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contest. The probable reason that non-lawyer competition chose not to contest the market were
The likely reasons that not many actually did contest the market were twofold. Firstly, prices had
fallen sharply causing the market to become less appealing as monopoly profits were being
transferred back to consumers and, secondly, as lawyers increasingly felt increased competition,
they tumned to cost cutting exercises. Ironically, an effective cost cutting method was to make
better use of low cost labour and employment of Licensed Conveyancers within law firms proved
popular. Figures from the register obtained from the Council of Licensed Conveyancers

demonstrate that actually very few licensed conveyancers practice as principals in their own firms
54

4.6 Why attempt to further free the market in legal services?:

There is a general feeling that uncertainty surrounding quality, and the existence of relatively high
search costs, act to impede competitive pressure in legal services. Consequently, prnce
discrimination will tend to remain as a characteristic feature of such markets. Price

discrimination thrives on weakened, or the complete absence of, intra-professional competition.
These conditions apply when their are bans on advertising and formal tariffs for commussions,

thus creating a situation conducive to the existence of price discrimination. In this context, the
Government has lately relaxed the rules regarding advertising and also abolished scale fees,
however, it is likely that price discrimination remains a feature of the market for legal services in
the UK *. Additionally, it is the case that weakened competitive pressures can stifle innovation,
where taken to its logical conclusion, this argument also posits that innovation could be better
stimulated under other practising forms eg. corporate and MDP.

4.7 Are Professions desirable or even necessary.....how restrictive should regulation be?:

As far back as the time of Adam Smith, there have been challenges to the status of professions *°.
Adam Smith, in his Wealth of Nations, appeared to be a firm believer n the fact that
occupational monopolies and restrictive practises were neither quality enhancing, nor indeed
necessary. The current thinking of the present Government appears to echo these sentiments.

Adam Smith viewed consumers as the regulators of the market, replacing the requirement for the
professions to be occupational monopolies in order to regulate and discipline the market. In
subscribing to this view, Smith can be regarded as having unfailing confidence in the ability of
reputation effects to discipline the market. Where Smith's advocated consumer based governance
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of the market would be insufficient in preserving trust and confidence in the market, barriers to
entry could be defended as performing a valid role in this respect.

The rewards to professionals can be viewed as reflecting the rank they have been given in society,
which m 1tself 1s a reflection of the trust invested in them. Marxists ardently oppose this view,
claiming that such barriers to entry act merely to promote social inequality and are an abuse of
market power that they stimulate °". Opponents of this view typically argue that professions can
be regarded as an important stabilising force in society, and who embody all the necessary
features that combine to maintain a peaceful society *.

4.8 Concern regarding professional ethics and quality of service:

A primary concemn of the professions, and indeed of society, is whether ethical requirements are
fulfilled under the prevailing structure of the professions, or indeed whether they will be under
any proposed as a replacement. It can be argued that in any existing structure of a profession, it
is likely that there will be a mmority of practitioners whose practising techniques are less than
ethical. This is an undesirable, yet unavoidable, quirk of human nature rather than a consequence
of ineffective regulatory design. So long as such unscrupulous practitioners remain very much in
the minority, then society has nothing to fear in this respect. It may be the case, however, that the
more competitive the profession becomes, the greater is the risk that more may join the ranks of
unethical practitioners, altering the traditional characteristics of the profession. Such a group, via
expanded ranks, may be able to increasingly establish the practising norms for the whole
profession by squeezing out more and more ethical practitioners who find profit margins

dwindling and staff recruitment difficult *°.

A distnbution of legal services based on a philosophy of right of access to legal services is
useless should the opposite contracting party decide to fail to meet the obligation of the contract.
The interest groups of suppliers, users and general society can be identified as parties to such a
contract.

With protective regulation, market entry is limited and mobility and competition are constrained,
resulting in a restriction of the workings of the market mechanism and a tendency for higher than
normal prices. Regulation of the market can prevent would-be price cutters from increasing their
market share.
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Chapter One - Endnotes

I.MWhmﬂwmofmmmdmofmmmdemmwbySd:mnpﬁer. For a detaled explanation of this conoept
MW:WhIMWmMS&mm.JA,CaM-.MHHd Demecracy. London: Unwan, 1952, and Schumpeter, J.A., The Theery of

Ecooemic Development. An Inquiry iute Profits, Capital, Credit, Interest and the Business Cycle. New York: Oxford Urnversity Press, 1961,

2.‘Ihnugmnauhpmpowdbyd\ouwhobdieveﬂmmmegovmmhu&wchnywuphddﬂnngmofm'whplm&wouldbebenuiﬁheydmdincdy
fulfilled the nght. This would remove one level of the agency problem and remove some of the monitonng problem. This would result in ehmination of any possibthity of the

profession reneging on it's obhigation to uphold the right of access to the indivadual consumer of legal servioes.

3. When considenng the provision of combined services through inter disciphinary muxed professional practces it is necessary to establish esther of the following:

1. An actual demand for combined services, of
2. Cost advantages of mediating services (even mdmvidual services) through such organisations due to econonues of scope.

In the absence of aither of these it would appesr less rational to consider mixed practices as thus would involve considaraton of an option to wiich no apperent benefits sccrue.

The speafic constramt on abiity to practioe in MDP form may, however, act as & constramt on mnovative prachios and development of new products in the absence of the

shove.

4. From a Scothsh perspective, the combined effect of these foroes could be such that they may senously threaten the long term eastence of a separate Scots Law entaty.

5.Itmybeﬂ:emhm.ﬂntmmmﬂcﬁmumywmﬂymtbemymmabhth'anpnvuaonutonﬁomllydlmawhamrmdmwmﬂ'u&ommﬂar

information defiaenaes and difficultes in quality evaluation. This issue will be explored at greater length m s later section of the thesis to attampt to detarmune whether
commeraal clients are better equipped to percerve quality and evaluate pace differentials in the market. There may be a greater potential for lawyers to nduce demand m pavate

transactions to s greater degree than with commeraal transactions given the greater expected sophistcation sttendmg commercal chents.

6- See; Benham, L. & Benham, A., Regulatmg Through the Professions: A Perspective on Information Control. Jesrnal of Law axd Ecenemics, VoL XVIII(2), Oct 1978.

7 . Supra Note 6.

8. X-Effciency 15 the term that descnibes the munmmsanon of cost whuch occurs under conditions of competihon. Conventional wisdom states that i is a necessary corodary of

profit maxumisation behaviour that 8 firm scineves X-eficency Under conditions of monopoly, or oligopoly for that matter, atienuated compettive pressures are protecuve of

the firm thereby reduang the requirement to be X-Efficent, lnmelongammismntmdtnbemmpamedmm:gmmlupwudsmﬂinmmmlofﬁnmmthﬂm
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Thsupwmﬂsmﬁinmﬂmuwms&uﬂ\eadmeﬁ‘mofmm. X-Effiaency has been a major preoccupation of H. Labensten in recent years and fus 1978 work

enttled, General X-Efficiency Theory and Ecenemic Development, provides a comprehensive guide to thus tssue.

0. These and other ssues will be adverted 1o in & later section of this thesis. Although an indepth discussion of these 1ssucs is outwith the ambrt of this thesis, such issues have

been the focus of discussion by sodologists, many of whom see the professions as a sinuster mechanism of social control. For a good summary and analysis of these sociological
and soao-economic issues from vanous perspectives, see, Abd, R A, The Legal Profession in England and Wales: 1988. See also; Dmgmall, R. & Lewis, P., (eds) The

Sectelogy of the Professiens. Macmullan, [983.

10 Market faihore is sunply any situaton where the operation of the forces of the market mechanism fail to result in a desirable outcome in terms of pnang, output or

allocation

11 In searching for a Theory of the Fum' economics has in more recent times looked to other disaplines to provide theoretical inputs (eg. socology, psychology, strategic
management, organisahonal theory and law and others). Itis upon recogrusing the value of this less narrowty focused approach that theory of the firm is becorrung more useful

as & framework for analysing orgamsations, particularly from a holistic perspective.

A common thread that runs through newer approaches to the firm, developed from this mterdisaplinary approsch, is the importance of contracts. This is true of the roajor
contmbutions to theory of the fimm from the literatures of property nghts, agency cost and transactions cost theory and network theory. For an introduction to discussion of the
collected major contnbutions wn the area of the firm as & nexus of contracts, see, Ricketts, M., The Economics of Business Enterprise. Wheatsheaf Books, 1987. See also;

Aok, M., Gustafsson, B. & Williamson, O.E., The Firm as 8 Nexus of Treaties. Sage, 1990

1

12 It appears to be the case that argurnents aganst mixed professional practioe are commonly conoémed with potential problems of contractual specification and pohcmng/

monitonng between this wider set of agents. Partisan interests of 8 more vaned and complex nature than typically qurrently exast in the legal partnership, would be 8 probable

effect of a mixed professional orgamsation. The issues surrounding MDPs will be further explored m later chapters.

13 Practice tn oorporate forms is unusual, though it 1 only forbidden by rule by a small number of professional bodies. Protubiton of corporate practice through Limited

habiity companzes 1s relatively common.

14 The personal assets of the practinoner are st nsk should he be held liable beyond the extent of the assets of the business entity.

1 5 . Recent relaxation of Rules govermang form of prachioe orgarusation for accountants by the recogrused bodies has not greatly mduced corporate accounting practice, most

probably due to the fact that such a corporation may not engage m company audit work. The professional accountants bodias rules agamnst corporate practice with unlmmited

lhability have now disappeared, so far as they are compatble with the law. Arclutects may now practice in limited and unbirnuted comparues.
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16 Restnchons on the kand of orgamsation through which members of the professions may offer ther servioes « A report by the Director Genenal of Farr Trading (Pubhshed

August 1986). | .

A wder perspective was introduced in analysis of thus area, via a 1985 OECD report whose findings, together with other others from a wide range of sources, were accounted for
and summansed in the sbove OFT report.

Competrion Policy and the Professions, a report by the Commuttee of Experts on Restnctive Business Practices, Organusation for Economic Cooperstion and Development,
Paris 1985 (24 85 01 1) ISBN. 92-64-12685-6.
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Review of Government Legal Services/ 8 Report by Sir Robert Andrew, London HMSO, 1989.

The Lord Chancellor's Departrent: Legal Services - A framework for the Future/ presented to pariiament by the Lord High Chancellor by command of Her Royal
Majesty, July 1989. London HMSO, 1989.

The Lord Chancellor's Departinent: The Work and Orgasusation of the Legal Profession, London HMSO, 1989. Cm $70.
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a) His duty to the Courts requires a complete independence and fieedom fiom external pressure and,

b) Any potential for conflicts of interest must be munimised or avoided,

18. supraNote 16.

19 These rules cover matters such as; sccounts, Pl insurance and compensation finds. Disaiplinary procedures enforced for contravennon of mules mclude, suspension or

revocation of practsing certificates, ot the ulhmate sanction, stnking the solictor from the Soliators’ Roil

zo.m&wWoflqd-nmmdemﬂ:eAdxm&smnmowaAa 1985, goveming England and Wales, and the Law Reform (Miscellaneous

Provisions X Scotland) Act 1985, covermg Scotland.

21.1heBensonComrmmm-TthoyalCnmmmmmLagalSmoa, Final Report Oct. 1979, CMND 7648,

See also; The Royal Comumussion on Legal Services. Legal Services and Lawyers - 8 Summary of the Report of the Royal Commussion on Legal Services, London HMSO, 1979.

The Hughes Comrussion - The Royal Comumussion on Legal Sarvices in Scotland, May 1980, CMND 7846.
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22. The debete was largely instigated by & statement by the Solicitor General (Hamsard, 17 Feb. lmcouw.tmmmmecwm:mu;hnmm

house transfer system in Engtand and Wales. This set m motion consultation which propagated the provisions of the Building Socienes Bill. .

23.muwwmwhmmmmmmmﬂuehuhmmdu&eshmmﬁﬂﬂ:emu’ﬁﬁmmfum.

24. Contentious business includes matters such as arime, divoros and lingation.

25. SupraNote 16.

26. Supra Note 21.

27. supraNote 16.

2 8. scotash Home and Health Department: The Practice of the Solictor Profession in Sootland: A Discussion Paper, Nov. 1987.

- -

29. Invanably, professional bodies have rules and disaplinary procedures regarding a muititude of factors relatmg to ther mdividual profession, but responses from these

bodies show that the use of formal procedures to enforce restnctions on practce modes were rare. This could be attributable to the effectiveness of informal advice given by

these bodses, coupled with a low propensity of practitioners to actually contravene practhice restrictions.

30.T}nqplnmmprwmdhmkmmehlumofbmeﬁtbﬂwmmawmﬂdbebamm and the example used to support this argument was m the domain of

house transfer systems.

31.TheMnnopoliuCommmmn:Areponontlwmeﬂ'eaonthepublichtm of certamn restnctive practuces, so far as they prevail in relation to the supply of

professional services. Part | - The Report (Oct. 1970, CMIND 4463), Part 2 - The Appendices (Oct. 1970, CMND 4463-D.

32.111: conocpt of a Profession, and the soaahsaton process surrounding those who are members of a profession, has long been a preoccupation of soqologsts and others

from related disaplines who seek to explan soqo-economuc msttuhons and phenomena 1n soaety.
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the more speaific ares of the legal profession;
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Abd, R.A., The Legal Prelession in Engiand and Wales, 1988

Dingwall, R. & Lewas, P. (ods), The Secielegy of the Prefessiens, Macrullan 1983.

Elliott, P., The Secielegy of the Prefessiens. Macrmllan 1972 _ i
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* * (ed) The Professions and their Prespects. Sage 1973

Zander, M., Lawyers and the Public Interest - a Study In Restrictive Practices. Weidenfield and Nicolson 1968,

* * Legal Services for the Commumity. Temple Snuth 1978,
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Societies and the Council of the Bar/ Faculty of Advocates.
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